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COKE  AND  BACON:  THE  CONSERVATIVE  LAWYER, 
AND  THE  LAW  REFORMER.^ 

Sir  Edward  Coke  used  to  say:  **  If  I  am  asked  a  question  of 
common  law,  I  should  be  ashamed  if  I  could  not  immediately 
answer  it;  but  if  I  am  asked  a  question  of  statute  law,  I  should 
be  ashamed  to  answer  it  without  referring  to  the  statute 
books.'' 

If  any  one  ever  knew  all  about  the  common  law,  Coke  was 
undoubtedly  the  man.  With  a  constitution  that  was  proof 
against  illness  and  fatigue,  with  a  memory  that  never  relaxed  its 
grasp,  he  gave  to  the  study  of  the  common  law  all  his  available 
time  and  energy,  from  his  youth  until  he  died  in  extreme  old  age. 
His  learning,  vast  but  not  varied,  began  and  ended  with  the  com- 
mon law,  for  which  he  entertained  feelings  of  reverence  amount- 
ing to  fanaticism.  He  said  that  there  were  rules  of  the  law  for 
which  no  reason  could  be  given ;  a  circumstance  that  in  his  eyes 
clothed  them  with  a  mysterious  sanction,  and  conferred  on  them 
an  additional  value.  A  mere  dry  legist,  he  cared  more  for  the 
six  carpenters  than  he  did  for  the  seven  sages  of  Greece.     Pos- 

1  This  is  a  portion  of  an  admirable  better  fits  the  title  nnder  which  the  ad- 
address  deliyered  by  Hon.  U.  M.  Rose,  dress  was  delivered  and  first  printed, 
of  Arkansas,  before  the  Virginia  Bar  <<  The  Present  State  of  the  Law,*'  wiU 
Association^  at  its  last  meeting  at  Old  be  printed  in  a  future  number  of  this 
Point  Comfort.  The  remaining  por-  Bbvibw. — [Eds.  Am.  L.  Bbv. 
tlon,  relating  to  Codification,  which  ^  ^  h^tS 
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sessing  not  the  slightest  tincture  of  general  literature,  scorning 
all  foreign  systems  of  law,  as  well  as  the  philosophy  of  law  in 
general,  which  he  considered  to  be  matters  wholly  irrelevant  and 
speculative,  he  was  perfectly  at  home  with  executory  devises, 
contingent  remainders,  shifting  and  springing  uses,  and  all  the 
other  technical  creations  of  the  law  of  tenures,  which  made  up 
a  ^eat  part  of  the  common  law.  One  could  easily  fancy  that 
he  lisped  of  these  things  in  his  cradle,  and  that  they  peopled  his 
dreams  in  later  life.  They  were  to  him  as  household  words; 
and  he  knew  all  of  their  playful  ways  and  cunning  habits.  Few 
men  could  say  as  much ;  for  that  kind  of  learning  was  extremely 
technical  and  difficult;  and  Coke's  pre-eminence  in  this  respect 
was  universally  conceded.  Chance  and  circumstance  had  had 
much  to  do  with  the  development  of  the  law  of  tenures ;  but 
selfishness  and  perversity  had  operated  to  render  it  so  artificial 
and  intricate  that  many  of  its  complications  tasked  or  eluded 
the  most  highly  trained  intellects ;  a  fact  of  which  Coke  at  one 
time  furnished  a  most  striking  illustration. 

It  is  well  known  that  Coke  was  consumed  with  ambition  and  with 
avarice.  Twice  he  increased  his  estate  by  rich  marriages ;  and 
the  emoluments  derived  from  his  practice  were  so  great  that,  by 
the  time  he  got  to  be  chief  justice  of  the  Court  of  Ejng's  Bench, 
he  was  one  of  the  largest  land  owners  and  one  of  the  wealthiest 
men  in  England.  Hoping  after  his  downfall  that,  through  the 
influence  of  the  King's  favorite,  he  might  be  restored  to  power 
and  position,  he  forced  his  daughter  to  marry  Sir  John  Villiers, 
the  brother  of  the  Duke  of  Buckingham,  preparatory  to  which 
union  he  drew  up  a  settlement  by  which  he  settled  a  large  estate 
on  the  ill-sorted  couple.  Of  course  such  documents  were 
closely  scrutinized ;  and  the  all-powerful  and  intriguing  family 
of  Buckingham  must  on  this  important  occasion  have  had  the 
aid  of  as  good  lawyers  and  conveyancers  as  could  be  found ;  but 
when,  years  after  the  death  of  Coke,  the  terms  of  the  settle- 
ment were  spelled  out  with  the  labor  that  is  required  to  decipher 
an  Assyrian  tablet,  it  was  discovered,  to  the  surprise  and  admira- 
tion of  lawyers  deeply  versed  in  the  technical  learning  of  feudal 
tenures,  that  the  title  to  the  estate,  after  performing  various  un- 
expected and   extraordinary  feats,  had  at  last  vested  in  fee 
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simple  in  the  right  heirs  of  Sir  Edward  Coke;  where  it  still 
remains.^ 

It  is  needless  to  say  that  Coke  was  not  a  reformer.  His  object 
was  to  perpetuate,  and  not  to  change.  Indeed,  reform  was  not 
the  order  of  the  day.*  It  is  difficult  for  us  now  to  picture  his 
immediate  surroundings.  All  the  English-speaking  people  in  the 
world  in  his  time  did  not  equal  the  present  population  of  the 
State  of  New  York;  and  London,  a  town  of  the  Middle  Ages, 
dim,  dingy,  unlighted,  uncared  for,  with  its  picturesque  contrasts 
between  royal  pageantry  and  squalid  poverty,  contained  at  that 
time  probably  not  more  than  300,000  inhabitants,  crowded  down 
close  to  the  river  under  the  shadow  of  the  Tower.  The  irregular 
and  badly  paved  streets,  the  rows  of  ancient  houses  in  every 
stage  of  decay,  whose  monotony  was  broken  here  and  there  by 
A  church  or  a  residence  of  more  pretensions,  presented  a  prospect 
that  was  not  suggestive  of  impending  change.  Things  were 
much  as  they  were  in  the  days  of  the  Plantagenets ;  and  they 
would  probably  so  continue.  As  a  lawyer,  the  owner  of  many 
broad  acres,  and  with  such  surroundings,  it  was  not  surprising 
that  Coke  should  favor  the  established  order  of  things. 

If  we  look  back  to  the  Elizabethan  period,  we  shall  find  that 
the  connection  then  existing  with  antiquity  was  close  and  inti- 
mate. Whoever  was  educated  at  all  could  read  Homer  and  Plato 
in  the  original,  and  could  speak  Latin,  the  common  medium  of 
^communication  between  persons  of  cultivation  all  over  the  world. 
A  slavish  adulation  of  antiquity  was  the  most  prominent  feature 
of  the  civilization  of  the  age.  There  was  a  prevailing  bigotry  on 
the  subject  that  could  only  be  compared  with  the  ancestor  wor- 
ship of  the  Chinese.  Pierre  la  Bamee,  a  contemporary  of  Coke, 
a  scholar,  a  virtuous  and  an  honorable  man,  was  persecuted  all 
his  life,  and  was  finally  assassinated^  because  he  ventured  to  dis- 
pute some  of  the  theorems  of  Aristotle.  Giordano  Bruno,  the 
friend  of  Sir  Philip  Sidney,  who  visited  England  when  Bacon 
was  a  student  at  Gray's  Inn,  and  whom  Bacon  must  have  known, 
followed  in  the  footsteps  of  la  Kamee,  and  suffered  a  like  fate. 
He  has  left  on  record  hiB  opinion  of  the  course  of  teaching  then 

1  For  an  ezplanatioii  of  the  method  by  which  this  was  done,  see  2  Wash. 
Beal  Prop.  294. 


Digitized  by 


Google 


4  31   AMERICAN  LAW  RBVIBW. 

in  use  in  the  English  universities.  ^<  Rhetoric,  or  rather  the  art 
of  declamation,"  he  said,^  **is  their  whole  study;  and  all  the 
philosophy  of  the  universities  consists  of  a  purely  technical 
knowledge  of  the  Organon  of  Aristotle ;  and  for  every  violation 
of  its  rules  a  fine  of  five  shillings  is  imposed.''  ^ 

Outside  of  theological  writings,  where  there  was  an  occasional 
mention  of  the  millennium,  and  outside  of  the  writings  of  Bacon, 
there  was  never  any  expression  of  hope  as  to  the  future  of  our 
race;  not  even  in  the  writings  of  Shakespeare,  in  which  almost 
ever3rthing  else  can  be  found.  The  work  of  the  world  seemed 
to  have  been  done,  and  Time  to  be  leaning  on  his  scythe.  Scho- 
lastics still  continued  languidly  their  war  of  words.  Nowhere 
did  the  spell  of  antiquity  lie  heavier  upon  the  minds  of  men  than 
in  England.  We  have  the  most  abundant  evidence  of  the  fact 
that  the  spoken  language  of  the  time  differed  only  very  slightly 
from  that  which  we  speak  to-day ;  but  the  written  language  was 
commonly  so  affectably  archaic  that  if  Coke  or  Bacon  or  Selden 
had  given  a  written  order  for  a  dozen  of  eggs  from  a  neighbor- 
ing grocer's,  he  would  have  done  so  in  language  such  as  was  used 
two  hundred  years  before. 

Coke  was  a  tall,  fine-looking,  handsome  man  —  a  man  of  impos- 
ing aspect,  strong  in  body,  strong  in  mind.  His  form  and  features 
have  been  so  happily  preserved  for  us  by  the  art  of  the  painter,  his 
character  has  been  so  clearly  portrayed  by  contemporaries,  that  we 
seem  to  see  him,  as  he  appeared  as  attorney-general  on  his  way  to 
Westminster  to  browbeat  Raleigh,  or  to  bully  some  other  hapless 
prisoner,  who  was  denied  the  benefit  of  counsel,  and  who,  single- 
handed,  could  ill  withstand  the  torrent  of  vituperation  and  abuse 
which  was  poured  out  on  him  by  the  prosecution ;  or  again  as 
he  appeared  on  his  frequent  way  to  the  Tower  to  examine  pris- 
oners subjected  to  torture.  On  such  occasions  he  walked  very 
erect,  with  an  idr  of  extreme  self-reliance  bordering  on  arrogance. 
A  vigorous,  pompous  man  that  never  deflated;  masterful  and 
abounding  in  resources;  he  was  dogmatic,  proud,  revengeful, 
aggressive,  rude,  dictatorial,  peremptory,  cruel,  obstinate,  unfor- 
giving and  tyrannical ;  a  man  far  better  suited  to  excite  fear  than 
love.     A  terrible  reminder  of  him  is  extant  in  several  volumes 

1  Giordano  Bruno  par  Christian  Bertholmess,  Paris,  1846,  p.  102. 
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of  examinations  of  prisoners  taken  **  before  torture,  during 
torture,  between  torture,  and  after  torture,"  amid  what  cries 
and  bowlings  w<e  know  not,  all  in  his  well-known  handwritings 

Coke  was  unquestionably  a  man  of  distinguished  ability,  and 
of  great  learning  in  his  particular  specialty ;  but  as  he  thus  passed 
along  the  streets  of  London  and  Westminster,  he  often  met  two 
men  so  immensely  superior  to  himself  in  point  of  intellect  as  to 
render  comparison  absurd ;  two  men  each  of  whom  has  formed 
an  epoch  in  the  history  of  human  thought:  Shakespeare,  of 
whose  life  we  know  almost  nothing,  and  Bacon,  of  whose  life  we 
know  too  much.     One  of  these  he  hated,  the  other  he  despised. 

It  is  quite  impossible  that  Coke  should  not  have  known 
Shakespeare  by  sight ;  though  it  is  extremely  improbable  that 
he  ever  spoke  to  one  whom  he  regarded  as  an  idler  and  a  repro- 
bate, and  whose  manuscripts  he  would  gladly  have  tossed  in  the 
fire.  His  custom,  when  he  became  chief  justice  of  the  Court  of 
King's  Bench,  was  to  charge  the  grand  juries  that  all  players 
should  be  punished  as  vagrants :  that  is,  that  they  should  be 
placed  in  the  stocks,  and  whipped  from  tithing  to  tithing.  Yet 
this  man,  who  had  probably  never  seen  a  play,  was  not  a  Puri- 
tan; he  was  only  by  nature  hard,  stem,  unimaginative  and 
austere,  a  man  of  the  type  of  the  unbending  Pharisee.  For 
this  and  for  many  other  reasons  Coke  has  received  but  little 
mercy  at  the  hands  of  lay  historians  and  biographers.  As  he 
never  spared  others,  so  they  have  not  spared  him.  Macaulay, 
in  speaking  of  Coke's  marriage  with  his  second  wife.  Lady 
Hatton,  rejoices  to  know  that  ^^  she  did  her  best  to  make  that 
bad  man  as  miserable  as  he  deserved  to  be."  ^  His  great  enemy, 
Bacon,  appreciated  the  value  of  her  services.  When  he  came  to 
die,  he  left  her  a  legacy  in  his  will. 

With  lawyers  Coke  has  fared  far  better  than  with  laymen. 
He  was  not  altogether  a  bad  man,  as  Macaulay  would  have  us 
believe ;  and  if  we  had  to  make  a  critical  estimate  of  his  char- 
acter, we  should  be  compelled  to  vote  on  him  by  sections.     He 

was 

" like  the  toad,  which,  ugly  and  veDomons, 

Wears  yet  a  precious  jewel  in  its  head.*' 

^  Essay  on  Bacon. 
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One  of  the  things  that  is  most  highly  prized  by  lawyers  is  an 
able,  learned,  unbiased,  fearless  and  independent  judiciary ;  hav- 
ing the  qualities  that  Coke  undoubtedly  possessed,  as  conceded 
by  his  enemies,  and  even  by  Bacon  himself. 

One  of  his  odious  characteristics  was  his  extreme  pedantry ; 
for  he  was  the  greatest  pedant  of  a  pedantic  age.  When,  after 
having  been  chosen  speaker  of  the  House  of  Commons,  he  was 
presented  at  the  bar  before  Queen  Elizabeth  for  her  approbation, 
he  began  his  address  in  this  delicate  and  pleasing  vein :  — 

<<  As  in  the  heavens  a  star  is  but  opacum  corpus  until  it  hath 
received  light  from  the  sun,  so  stand  I  corpus  opacum^  a  mute 
body,  until  your  highness'  bright  shining  hath  looked  upon  and 
allowed  me/' 

Much  more  followed  of  the  same  sort.  Why  it  was  that  the 
eai*th  did  not  immediately  open  and  swallow  him  up  is  a  mystery 
that  has  never  been  satisfactorily  explained. 

But  we  lawyers  remember  another  scene  in  which  Coke 
appeared  to  more  advantage  —  a  moment  when  he  nobly  cast  to 
the  winds  the  honors  and  emoluments  of  office,  and  all  the  bene- 
fits to  be  derived  from  royal  favor,  at  a  time  when  royal  favor 
and  royal  resentment  were  well-nigh  onmipotent.  When  James 
I.,  called  in  those  days  the  **  Solomon  of  the  North,"  having 
resolved  to  finish  the  work  of  subjecting  the  English  people  to 
slavery,  so  nearly  accomplished  by  the  Tudors,  and  having  the 
twelve  judges  on  their  knees  before  him,  asked  them  whether  in 
the  future  they  would  not  refuse  to  decide  anything  adverse  to 
the  royal  prerogative,  upon  which  eleven  of  them  answered  in  a 
chorus  **  Yes;"  in  that  critical  juncture  Sir  Eklward  Coke,  for- 
getting to  chop  Latin,  and  talking  as  good  Anglo-Saxon  as  ever 
yet  man  spoke,  answered  with  sublime  simplicity,  and  in  words 
that  are  immortal:  "When  the  case  happens  I  shall  do  that 
which  shall  be  fit  for  a  judge  to  do."  We  remember  too,  how, 
when  obsequious  deference  to  kingly  power  was  almost  univer- 
sally prevalent,  after  years  of  striving  against  adverse  circum^ 
stances,  he  at  last  got  through  the  Parliament  that  "  Petition  of 
Bights  "  which  finally  stayed  the  exactions  of  the  Stuarts, 
and  placed  English  liberty  upon  an  imperishable  foundation. 
Remembering  these  things,  remembering  also  that  Coke's  is  still , 
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the  greatest  name  in  the  history  of  our  jurisprudence,  that  he  has 
been  quoted  a  hundred  times  where  any  other  judge  or  law  writer 
has  been  quoted  once,  recalling  also  the  fine  expiatory  discipline 
of  Lady  Hatton,  —  we  are  disposed  to  forgive  him  all  his  sins. 

Coke,  who  had  resolved  to  know  nothing  but  the  law,  and  the 
common  law  at  that,  and  Bacon,  who  had  taken  all  knowledge  for 
his  province,  seemed  to  have  been  bom  to  be  enemies.  Coke 
often  scoffed  at  the  wide  and  miscellaneous  learning  of  Bacon, 
who  in  his  turn  was  exasperated  by  the  narrowness  and  bigotry 
of  Coke.  It  was  not  difficult  to  make  an  enemy  of  Coke ;  but 
Bacon  was  an  agreeable  person,  learned,  witty,  wise,  an  enter- 
taining and  instructive  companion,  a  forcible  and  persuasive 
speaker,  by  temperament  bland,  affable,  charitable,  liberal  and 
conciliatory.  Excepting  Coke  it  would  seem  that  he  never  hated 
anybody ;  but  the  gratuitous  insults  and  contumely  publicly  and 
repeatedly  bestowed  on  him  by  Coke  finally  stirred  up  in  him 
a  sentiment  of  hatred  that  was  foreign  to  his  tolerant  nature,  a 
feeling  of  hostility  that  afterwards  never  sle{>t.  They  were 
rivals  in  everjrthing,  even  in  love — if  a  headlong  steeplechase 
for  the  hand  of  a  rich  widow  can  be  called  by  that  name ;  and 
neither  of  them  ever  asked  for  quarter,  or  made  the  slightest 
concession.  History  hardly  presents  another  example  of  individ- 
ual hostility  so  deeply  seated,  so  unremitting,  so  long  continued. 
No  feud  of  the  Capulets  and  the  Montagues  or  of  the  Guelphs 
and  the  Ghibelines  ever  developed  more  ill-will.  It  seems  a  pity 
that  these  two  extraordinary  men  should  have  been  contempo- 
raries ;  for  without  the  other  either  might  have  had  all  the  wealth 
and  honors  to  which  they  both  aspired  with  all  the  zeal  which 
ambition  and  avarice  could  breed.  As  it  was,  their  antagonism 
embittered  and  blasted  the  life  of  each.  It  was  largely  through 
the  influence  of  Bacon  that  Coke  was  stripped  of  the  ermine, 
and  consigned  to  the  Tower,  where  he  had  been  times  without 
number  to  see  the  rack  and  the  thumb-screw  applied  to  the  help- 
less victims  of  the  law.  The  gloomy  structure  must  have  had  a 
strangely  familiar  look  to  him  when  the  huge  iron  doors  closed 
upon  him.  But  his  day  of  triumph  came  when  he  helped  to 
drag  Bacon  from  the  woolsack,  and  to  stamp  on  his  brow  the 
indelible  mark  of  infamy. 
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It  has  been  said  that  every  man  is,  consciously  or  unconscious- 
ly, a  follower  of  either  Aristotle  or  of  Plato ;  but  Bacon  was 
not  a  disciple  of  either.  With  that  fine  comprehensive  glance 
which  enabled  him  to  dispose  of  a  whole  system  in  a  few  words, 
he  said  that  Plato  subordinated  the  universe  to  thought,  while 
Aristotle  subordinated  it  to  words.  With  Bacon  the  universe 
stood  not  solely  for  either  intellect  or  for  logic;  but  every 
phenomenon  required  a  separate  and  an  unbiased  study  for  it- 
self. Only  by  the  evidence  of  the  senses,  painfully  and  labor- 
iously employed  in  every  possible  direction,  could  the  secrets  of 
the  sphinx  be  discovered.  Bacon  was  the  first  and  the  greatest  of 
the  modems.  Without  assistance  he  closed  the  record  of  the 
past,  and  raised  the  curtain  upon  the  modem  world.  The  phrase 
**  the  interpretation  of  nature  "  was  invented  by  him  to  denote 
a  process  seemingly  the  most  obvious  of  all ;  but  which  was  the 
last  thing  thought  of.  Of  all  the  ancients  he  most  closely 
resembled  Socrates,  who  had  indeed  told  men  that  their  generali- 
zations were  based  on  no  accurate  knowledge.  But  Socrates 
confined  the  field  of  his  inquiries  to  questions  of  intellect  and 
of  morals ;  by  which  unfortunate  limitation  he  delayed  the  prog- 
ress of  civilization  for  more  than  two  thousand  years. 

In  1592,  when  Bacon  was  thirty-one  years  of  age,  he  proposed 
in  the  House  of  Commons  a  plen  to  amend,  consolidate  and 
condense  the  whole  body  of  English  laws,  to  reduce  them  in 
bulk,  to  simplify  them  in  form,  and  to  render  them  consistent, 
leaving  out  all  repetitions  and  whatever  was  obsolete. 

Coke,  who  was  nine  years  older  than  Bacon,  and  was  also  in 
Parliament  at  that  time,  was  in  the  plenitude  of  his  powers,  and 
had  almost  reached  the  meridian  of  his  fame.  No  proposition 
could  have  been  made  to  which  he  would  have  been  more  averse. 
Coming  from  anyone  it  would  have  been  odious ;  coming  from 
Bacon  it  was  detestable.  Everything  was  a  mystery  in  those 
days,  even  the  making  of  shoes  and  hats ;  and  it  was  due  to  the 
dignity  of  the  law  that  it  should  be  the  greatest  of  all  mysteries. 
In  the  good  olden  time  its  Inystery  had  been  properly  guarded 
and  preserved,  because  legal  proceedings  were  recorded  in  law 
Latin  which  Cicero  could  not  have  read,  or  in  law  French  which 
no  living  Frenchman  of  woman  born  could  understand ;  but  now, 
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in  a  less  reyerent  and  more  inconoclastic  age,  such  proceedings 
were  required  to'be  preserved  in  English,  which  was  only  rescued 
from  vulgarity  by  many  technical  terms  borrowed  from  other, 
languages,  and  by  a  peculiar  and  antiquated  phraseology.  The 
proposition  to  deprive  the  law  of  the  last  vestige  of  clothing, 
and  thus  to  expose  it  naked  to  the  laughter  of  its  enemies,  was 
no  less  saciilegious  than  indecent.  The  simplification  of  the 
law  would  be  the  undoing  of  it,  since  no  one  would  respect  what 
every  one  could  understand.  The  English  constitution  would 
be  overturned,  life  would  lose  its  sweetness,  chaos  would  come 
again,  and  death  would  be  the  only  refuge.  We  may  be  sure 
that  Coke  said  something  about  the  rash  presumption  of  inex- 
perienced youth.  He  probably  concluded  by  denouncing  Bacon 
as  an  enemy  of  mankind  and  a  traitor  to  his  country. 

In  this  contest  the  odds  were  greatly  in  favor  of  Coke ;  a  fact 
which  he  knew  full  well.  As  a  scholar  in  politics  Bacon  excited 
a  certain  amount  of  distrust,  which  was  enhanced  by  the  novelty 
of  his  proposition.  As  a  politician  Coke  was  immeasurably  his 
superior.  Long  afterwards  Bacon,  looking  back  over  his 
<5areer,  said  of  himself  that  he  was  better  suited  to  hold  a  book 
than  to  play  a  part.  In  an  extremely  conservative  age  the  prec- 
edents of  centuries  weighed  heavily  against  him.  Nothing  of  the 
sort  had  been  tried  since  the  compilation  of  the  old  Byzantine 
codes,  of  which  but  few  legislators  had  ever  heard.  In  this 
respect,  as  in  many  others,  Bacon  was  very  far  ahead  of  his  age. 
Had  he  succeeded,  the  evolution  of  our  law  would  have  been 
wholly  changed ;  and  English  jurisprudence,  instead  of  lagging 
behind  the  continental  systems,  would  have  led  the  van  in  the 
march  of  reform.  In  England  his  effort  fell  still-bom ;  but  it 
attracted  marked  attention  abroad,  and  served  to  accelerate  the 
development  of  the  law  in  alien  lands. 

Bacon,  great  as  he  was,  was  in  no  sense  a  universal  genius,  as 
he  has  sometimes  been  pictured  in  imagination.  Never,  save  in 
fancy,  did  the  universal  genius  exist.  Outside  of  the  sphere  of 
his  genius.  Bacon  was  shorn  of  his  strength,  and  was  like  unto 
other  men.  Though  he  had  the  flightof  an  eagle,  yet  he  always 
skimmed  along  close  to  the  surface  of  the  earth.  He  tried  his 
power  in  architecture,  both  theoretically  and  practically ;  but  the 
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results  were  unqualified  failures ;  and  his  metrical  translations  of 
the  Psalms  must  always  take  rank  along  with  the  worst  speci- 
mens of  poetry  ever  produced  in  our  language.  He  had 
unbounded  genius  for  whatever  is  practical;  but  farther  his 
genius  did  not  go.  Curiously  enough,  the  civilization  which  he 
projected,  wonderful  beyond  conception,  partakes  largely  of  all 
of  his  defects.  As  the  law  is,  or  ought  to  be,  above  all  things 
practical,  it  was  strictly  within  his  domain.  He  had  not  the 
marvelous  technical  knowledge  of  the  common  law  that  made  of 
Coke  an  oracle  in  his  profession ;  but  he  possessed  a  compre- 
hensive insight  into  the  spirit,  adaptability  and  philosophy  of 
jurisprudence  which  Coke  could  never  have  acquired. 

So  thoroughly  conscious  was  Bacon  of  the  necessity  of  the 
work  for  which  he  had  endeavored  to  obtain  the  sanction  of 
Parliament,  that  he  afterwards  resolved  to  carry  it  out  as  an 
individual  enterprise.  In  his  *  *  Proposal  for  Amending  the  Laws 
of  England,"  addressed  to  James  I.,  he  showed  that  he  had 
thoroughly  matured  his  scheme,  and  that  he  contemplated  noth- 
ing revolutionary.  **I  dare  not  advise,'*  he  said,  "  to  cast  the 
law  into  a  new  mould.  The  work  which  I  propound  tendeth  to 
pruning  and  grafting  the  law,  and  not  to  plowing  it  up  and 
planting  it  again ;  for  such  a  remove  I  should  hold  indeed  for  a 
perilous  innovation." 

This  great  work,  which  might  have  been  the  crowning  glory 
of  almost  any  lifetime,  was  never  to  be  accomplished.  Bacon 
spoke  of  it  in  his  last  years  regretfully  as  a  work  that  required 
assistance,  and  that  he  had  been  compelled  to  forego.  The 
failure  has  been  a  loss  irreparable ;  for  no  one  that  ever  lived 
was  better  qualified  for  such  a  task  than  Bacon.  It  seems  strange 
that  in  his  busy  life,  animated  by  such  extensive  designs,  filled 
with  so  many  vicissitudes,  he  should  have  formed  this  plan  so 
early  and  should  have  brooded  over  it  so  long.  Bacon's  capacity 
for  labor  was  something  marvelous.  During  the  four  years 
that  he  was  chancellor  he  cleared  off  the  long  arrears  of  Ells- 
mere,  and  passed  judgment  in  36,000  cases,  though  during  that 
period  he  presided  over  the  House  of  Lords,  was  active  in  all 
affairs  of  State,  participated  in  all  kinds  of  social  functions,  and 
added  largely  to  his  voluminous  writings,  most  of  which  were 
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translated  into  Latin,  either  by  himself  or  by  others  under  his 
supervision.  From  early  manhood  he  was  a  frequent  debater  in 
Parliament,  and  until  he  ascended  the  bench  he  was  engaged  in 
an  extensive  practice  in  the  courts ;  so  that,  although  it  might 
seem  that  his  printed  writings  would  exhaust  the  labors  of  a  life- 
time, yet  they  represent  but  a  small  part  of  the  work  that  he 
performed ;  hence  it  is  only  matter  for  surprise  that  he  accom- 
plished as  much  as  he  did. 

Though  the  more  important  works  of  Bacon  were  published 
in  Latin  in  order  to  render  them  everjrwhere  current  among 
scholars,  yet  they  were  very  soon  translated  into  several  modem 
languages,  so  that  they  might  be  made  accessible  to  a  still  larger 
circle  of  readers.  They  produced  a  profound  impression ;  but 
their  scope  was  not  fully  understood ;  and  it  cannot  be  said  that 
they  were  received  with  much  favor.  Church  and  State  remained 
attached  to  the  old  moorings ;  and  the  bar,  always  conservative 
save  where  a  principle  of  public  liberty  is  involved,  adhered 
rigidly  to  the  methods  of  Coke.  The  great  majority  of  scholars 
were  blindly,  fanatically  attached  to  the  old  order  of  things. 
Outside  of  a  very  small  circle  of  personal  friends,  such  as  Sir 
Henry  Wotton  and  Hobbes  of  Malmesbury,  it  is  doubtful  whether 
Bacon,  up  to  the  time  of  his  death,  had  made  a  single  convert; 
and  the  subsequent  progress  of  his  doctrine  was  slow,  being 
achieved  in  spite  of  many  obstructions.  When  Dr.  Johnson,  a 
little  more  than  a  hundred  years  ago,  spoke  of  the  study  of 
science  as  being  derogatory  to  the  higher  faculties  of  the  mind, 
he  echoed  the  sentiment  of  a  great  majority  of  his  countrymen. 
Newman  said  that,  even  in  his  time,  Oxford  was  a  medisBval  uni- 
versity.* It  is  only  within  the  last  twenty  or  thirty  years  that 
the  Baconian  philosophy  can  be  said  to  have  attained  to  a  definite 
triumph ;  and  even  now  a  belated  combatant  occasionally  fires  a 
random  shot  at  the  advancing  column ;  but  no  damage  is  done, 
and  the  incident  is  soon  forgotten. 

Bacon  is  the  only  great  and  radical  reformer  who  was  not  at 
the  same  time  an  ardent  propagandist.  Judging  from  the  effect 
of  his  teachings,  the  man  that  fired  the  Ephesian  dome  was  but  a 

1  Apologia  pro  vita  sua,  p.  149. 
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timid  conservative  compared  to  him ;  but  he  promised  no  Utopia, 
and  besought  no  man  to  enlist  under  his  bmner.  Indeed,  so 
frequent  and  impressive  was  his  advice  against  a  rash  acceptance 
of  any  novel  doctrine,  that  it  may  almost  be  questioned  whether 
he  himself  did  not  entertain  misgivings  as  to  the  beneficial  effects 
to  be  anticipated  from  the  tremendous  mine  that  he  was  engaged 
in  planting  under  the  venerable  bastions  of  antiquity.  Con- 
vinced .that  everything  is  experimental,  and  that  caution  should 
preside  where  the  is^ues  are  uncertain  and  are  so  immense  as  to 
affect  the  entire  future  of  humanity,  he  said:  **  It  were  good 
therefore  that  men  in  their  innovations  would  follow  the  example 
of  time  itself,  which  indeed  innovateth  greatly,  but  quietly,  and 
by  degrees  scarce  to  be  perceived  ;  *'  and  he  recommended  that 
♦'novelty,  though  it  be  not  rejected,  yet  be  held  for  a  suspect.'* 
But  it  is  %lifficult  to  believe  that  when  he  said  in  his  last  will, 
"  For  my  name  and  memory  I  leave  it  to  men's  charitable 
speeches,  and  to  foreign  nations,  and  to  the  next  age," — he 
did  not  anticipate  the  final  success  of  a  revolution  compared 
with  which  all  other  revolutions  were  only  the  dust  of  the 
balance. 

It  would  require  volumes  to  recount  the  triumphs  of  utilitarian 
science  founded  on  the  philosophy  of  Bacon,  including  all  the 
inventions  and  discoveries  of  modern  times,  which  constitute  the 
theme  of  common  declamation.  Doubtless  the  debt  we  owe  to 
him  exceeds  all  of  our  powers  of  computation ;  but  it  is  not 
possible  to  make  a  gain  in  one  direction  without  a  corresponding 
loss  in  some  other.  If  Bacon  really  had  any  misgivings  as  to 
the  ultimate  effects  of  his  teachings,  events  have  proved  that  his 
fears  were  not  wholly  without  foundation ;  for  the  countless  vic- 
tories of  science  have  failed  to  bring  to  our  race  that  spirit  of 
peace  and  contentment,  rarer  even  than  happiness  itself,  which 
has  been  the  dream  of  the  wise  and  the  good  ever  since  the  world 
began.  While  we  boast  of  our  increasing  knowledge,  we  must 
confess  that  our  progress  has  raised  up  social  questions  that 
seem  to  defy  solution,  and  that  threaten  to  overturn  the  frame- 
work of  society;  that  the  present  age  is  in  profound  revolt 
against  ills  of  life  that  seem  to  be  incurable,  and  that  were 
formerly  borne  almost  without  complaint;  and  that  the  con- 
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stantly  increasing  complexities  of  modern  life  tend  continually 
to  make  of  existence  a  more  deadly  and  desperate  struggle. 

If  it  would  be  difficult  to  count  up  the  debt  that  we  owe  to 
Bacon,  it  is  equally  impossible  to  compute  what  we  have  lost, 
A  hundred  years  ago  one  of  the  first  judges  of  the  Supreme 
Court  of  the  United  States  spoke  of  the  Scotch  philosophy  of 
Thomas  Beid  as  being  as  great  a  discovery  as  the  discoveries 
made  by  Sir  Isaac  Newton.  But  alas  for  the  mutability  of 
things,  the  philosophy  of  Thomas  Beid  interests  the  present 
generation  no  more,  while  all  the  other  systems  of  philosophy 
from  Thales  to  Compte  and  Schopenhauer  are  drifting  out  of 
sight.  It  is  a  subject  worthy  of  reflection  that  these  tremendous 
derelicts,  embodying  the  speculations  of  many  of  the  greatest 
minds  that  ever  lived  concerning  the  faculties,  the  surroundings, 
the  origin  and  destiny  of  man,  hardly  produce  a  ripple  in  the 
current  of  modern  thought. 

If  one  should  spend  his  life  in  counting,  weighing  and  classi- 
fying grains  of  sand  in  a  valley,  he  would,  no  doubt,  in  the 
course  of  time  acquire  a  wonderful  dexterity  in  that  pursuit; 
but  he  would  hardly  possess  a  fit  conception  of  the  beauty  and 
grandeur  of  the  outline  of  the  surrounding  hills.  ^^  The  busi- 
ness of  the  poet,"  said  Imlac  in  Basselas,  <*  is  to  examine,  not 
the  individual,  but  the  species;  to  remark  general  properties 
and  large  appearances ;  he  does  not  number  the  streaks  of  the 
tulip,  nor  describe  the  different  shades  in  the  verdure  of  the 
forest.'* 

No;  he  deals  not  with  minute  details  and  sundries;  and  in 
an  age  of  details  and  sundries  we  have  eliminated  the  poet.  If 
Bacon  planted  the  seeds  of  a  revolution  that  overturned  the  work 
of  Coke,  he  has  rendered  another  Shakespeare  impossible.  Not 
by  the  aid  of  parliamentary  grant  or  congressional  appropriation, 
nor  by  the  organization  of .  gigantic  corporations,  can  the  sacred 
muse  be  wooed  back  to  a  world  which  she  has  deserted.  The 
legitimate  drama  has  been  banished  from  the  stage,  or  returns 
only  after  long  intervals  to  revisit  the  scenes  of  her  former 
triumphs.  Barren  as  were  the  Middle  Ages  in  most  fields  of 
thought  and  action,  yet  they  brought  forth  new  types  of  archi- 
tecture that  have  been  found  worthy  to  take  their  place  along- 
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side  of  the  immortal  creations  of  Greece  and  Rome ;  while  we, 
in  the  way  of  originality,  only  succeed  in  producing  hideous 
sky-scraping  structures  that,  as  seen  from  the  surface  of  the 
moon,  cast  their  long,  black,  revolving  shadows  over  the  neigh- 
boring houses  and  streets.  If  at  times  we  display  great  interest 
in  the  arts  of  painting  and  sculpture,  it  is  mostly  of  the  kind 
that  is  got  up  to  order ;  but  of  that  exquisite  sense  of  the  beauti- 
ful that  made  the  illiterate  Athenian  multitude  the  finest  art 
critics  that  the  world  has  ever  seen,  we  have  not  a  trace;  and  in 
the  absence  of  it  we  pin  our  faith  to  the  guide-books.  Our 
literature,  made  up  now  almost  wholly  of  works  of  fiction,  is 
nearly  as  ephemeral  as  the  publications  of  the  amateur  writers  of 
stories  in  the  daily  papers.  At  intervals  of  a  few  months  some 
novel  is  acclaimed  as  immortal,  by  enthusiasts  that  could  not  tell 
the  name  of  it  a  year  later. 

The  eloquence  of  the  statesman  has  degenerated  into  the  rant 
of  the  demogogue.  Chrisostom  and  Savanarola,  Bossuet  and 
Massillon,  Stillingfleet  and  Wesley  and  Whitfield,  sleep  in  their 
hallowed  tombs,  and  have  left  no  successors.  It  would  be  a 
pleasant  thing  for  us  to  have  at  the  bar  such  men  as  Erskine  and 
Curran  and  Webster  and  Pinkney ;  but  the  age  does  not  produce 
them,  and  we  get  along  the  best  we  can  without  them.  It  was 
said  long  before  Napoleon  that  there  is  but  one  step  from  the 
sublime  to  the  ridiculous ;  but  in  an  age  in  which  we  have  be- 
come painfully  conscious  of  the  limitations  of  our  powers,  the 
ridiculous  has  gradually  encroached  on  the  sublime  until  there  is 
only  a  fading  line  between  them ;  and  in  deadly  and  constant 
fear  of  crossing  it,  we  timidly  take  refuge  in  the  commonplace. 
Music  itself,  heavenly  maid,  of  all  the  fine  arts  the  oldest, 
'  the  most  faithful  and  the  tenderest  friend  of  man,  she  who 
has  soothed  and  comforted  his  sad  heart  in  every  time  of 
sorrow  ever  since  the  morning  stars  sang  together,  is  said  by 
some  to  be  undergoing  a  like  eclipse. 

This  also  was  in  our  destiny.  Wonderful  as  are  the  advan- 
tages that  we  have  derived  from  the  scheme  of  Bacon  for  the 
improvement  of  mankind,  yet  it  cannot  be  denied  that  in  some 
respects  our  adoption  of  it  has  been  like  the  second  eating  of 
the  forbidden  fruit.     This  was  the  inevitable  consequence  of  his 
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teachings,  the  sum  and  substance  of  which  was  that  we  should 
put  lead  on  our  wings ;  that  we  should  no  more  be  led  by  sen- 
timent, nor  seek  the  inaccessible,  nor  dally  with  the  vague  and 
the  undefined.  And  we  have  kept  the  faith ;  and  are  keeping 
it  more  and  more  strictly  as  the  years  go  by,  with  more  and 
more  emphatic  results.  It  is  only  the  other  day  that  Profes- 
sor Goldwin  Smith  declared  that  if  he  lives  a  few  years  longer 
he  expects  to  see  the  last  poet,  the  last  horse,  and  the  last 
woman;  three  things  that  will  certainly  be  missed.  A  little 
reflection  would  have  convinced  him  that  the  last  poet  has 
already  passed  by. 

These  are  things  that  we  cannot  help.  Though  we  may  some- 
times look  regretfully  to  the  past,  as  Schiller  looked  back  to  the 
Gods  of  Greece,  or  as  Mary  of  Scotland  gazed  on  the  receding 
shores  of  France,  yet  our  way  is  onward ;  and  we  shall  never 
more  be  content  to  sit  down  by  the  deserted  hearthstones  of  our 
ancestors.  Perhaps  hereafter  some  genius  as  original  as  Bacon, 
and  equally  unheralded,  shall  reveal  to  men  some  better  way  that 
is  now  hidden  from  our  eyes. 

If  the  law  in  its  higher  aspects  has  failed  in  its  development 
in  respect  of  harmony,  or  synmietry,  or  unity,  or  facility  of 
being  understood,  that  result  has  been  reached  through  causes 
that  Bacon  distinctly  pointed  out  and  repeatedly  warned  us 
against.  Although  he  recommended  the  closest,  most  analytical 
and  most  descriminating  scrutiny  of  individual  instances,  thereby 
opening  the  door  to  infinite  diversity,  yet  he  urged,  in  the  most 
impressive  manner,  that  through  this  diversity,  by  means  of 
arrangement,  co-ordination  and  scientific  classification,  we  should 
re-establish  unity  and  harmoay  and  symmetry,  on  larger,  truer 
and  more  intelligible  foundations;  a  process  not  applicable  to 
poetry  and  the  fine  arts,  which  were  not  within  his  scheme,  but 
one  which  is,  above  all  things,  applicable  to  the  law. 

No  one  was  ever  so  great  a  destroyer  as  Bacon ;  but  he  did 
not  destroy  for  the  sake  of  destruction ;  but  only  for  the  pur- 
pose of  building  again  with  lasting  materials  on  a  more  secure 
basis.  Everywhere  he  inculcated  the  necessity  of  classifying 
and  organizing  all  facts  of  external  observation,  not  only  with  a 
view  to  the  preservation  of  knowledge,  but  also  with  a  view  to 
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facilitate  the  making  of  new  discoveries,  looking  also  possibly 
to  that  unification  of  knowledge,  which,  up  to  this  time,  remains 
no  more  than  a  pleasing  dream. 

It  might  have  been  supposed  that  the  law,  being  largely  ex- 
perimental, and  naturally  adjusting  itself  easily  to  comprehen- 
sive rules,  would  have  offered  the  most  obvious  and  inviting 
field  for  the  exhibition  of  the  theories  of  Bacon ;  but  his  teach- 
ings have  had  perhaps  less  effect  on  English  law  than  on  any 
other  science.  The  practice  of  reporting  individual  cases,  which 
he  found  established,  was  an  anticipation,  to  some  extent,  of  his 
methods  of  critical  inquiry  as  to  individual  instances ;  but  the 
legal  profession  rejected  his  doctrine  of 'careful  classification  and 
constant  and  scrupulous  revision  upon  every  new  accession  of 
knowledge.  It  is,  however,  a  safe  prediction  that  his  doctrines, 
triumphant  in  all  other  fields  of  inquiry,  must  eventually  prevail 
m  English  and  American  law  also,  the  most  intractable  of  all 
materials  yet  encountered. 

With  his  greater  singleness  of  purpose.  Coke  was  enabled  to 
accomplish,  though  in  a  very  different  way,  a  task  that  Bacon 
was  compelled  to  forego.  Though  not  the  author  of  the  English 
system  of  reporting,  he  brought  the  art  to  a  degree  of  perfection 
never  before  attained,  and  rarely  reached  in  latter  times;  he 
gave  to  the  office  of  reporter  a  new  dignity  and  importance; 
while  in  his  commentaries  upon  Littleton  he  covered  the  whole 
field  of  English  law  as  it  then  existed.  His  reverence  for  antiq- 
uity prevented  him  from  discriminating  between  things  in  full 
force  and  things  obsolescent  and  things  obsolete ;  and  hence  he 
devoutly  preserved  every  technicality  that  was  any\yhere  im- 
bedded in  the  law ;  thus  hampering  legal  development  along  the 
lines  of  natural  justice  and  equity,  and  raising  up  that  large  and 
influential  body  of  lawyers,  who,  adhering  always  to  the  strictest 
letter  of  the  law,  made  a  fetish  of  every  conceivable  technicality; 
lawyers  who  rendered  perpetual  homage  to  the  deified  Quibble ; 
who  shuddered  at  the  thought  of  an  erasure  in  a  deed ;  who  were 
ready  to  go  into  convulsions  at  a  suggestion  to  amend  a  pleading ; 
and  who  seemed  really  to  believe  that  the  universe  would  some 
day  be  derailed  and  destroyed  by  a  misplaced  comma. 

There  is  no  doubt  but  that  Coke's  work  was  and  remains  a 
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colossal  monnment  of  labor  and  industry.  He  was  the  Moses 
that  led  the  profession  out  of  the  wilderness  of  the  year-books, 
the  abridgments,  the  unwritten,  the  confused  and  undefined  cus- 
toms. Before  this,  the  law  was  but  poorly  understood,  or  was 
not  understood  at  all;  but  Coke  flattered  himself  that,  with  his 
commentaries,  which  offered  a  short  road  to  knowledge,  a  man 
might  hope  to  attain  to  some  acquaintance  with  the  common  law 
after  the  lucubrations  of  twenty  years;  a  saying  that  must  have 
filled  the  hearts  of  the  students  of  the  Inner  Temple  with 
exceeding  joy. 

When  the  crowning  edifice  of  the  common  law  was  thus  made 
complete.  Bacon  had  already  set  at  work  the  forces  that  were  to 
effect  its  demolition.  The  common  law  established  a  lay  and 
ecclesiastical  hierarchy  reaching  from  the  serf  to  the  throne. 
The  political  fabric  was  mortised  and  riveted  together  in  every 
possible  way.  The  penal  laws  were  hardly  less  bloody  than  those 
of  Draco.  The  feudal  system  of  land  laws,  with  its  fantastic 
complications,  its  oppressive  exactions,  afforded  a  striking  exam- 
ple of  the  culmination  of  aristocratic  misrule.  Though  the  in- 
stitution of  chivalry,  now  an  object  of  universal  derision,  had 
struck  the  first  blow  in  her  interest,  woman,  by  the  common  law, 
remained  a  slave  from  her  cradle  to  her  grave.  In  short,  there 
was  some  reason  for  saying  that  the  law,  as  it  then  existed,  was 
**  the  result  of  the  blundering  and  chicanery  of  several  genera- 
tions that  in  legal  language  is  called  the  wisdom  of  the  age.'' 

The  common  law  possessed,  however,  one  virtue  that  redeemed 
many  sins.  It  was  instinct  with  that  political  liberty  that  was 
bom  and  nurtured  among  the  tribes  that  lived  in  the  shadows  of 
the  great  oaks  of  Germany  for  ages  before  Tacitus  placed  their 
simple  customs  in  contrast  with  the  meretricious  manners  of 
Imperial  Bome. 

But  whatever  its  virtues  or  faults  may  have  been,  it  was  not 
endowed  with  the  permanence  which  the  rigidity  of  its  structure 
gave  to  it  in  the  eyes  of  Coke.  The  chancellor  was  already 
engaged  in  smuggling  into  the  country  the  equitable  principles 
of  the  civil  law,  which  were  at  a  later  day  to  filter  into  the  com- 
mon law  courts  until  the  whole  lump  should  be  leavened ;  and 
the  new  civilization,  starting  into  life  at  the  voice  of  Bacon,  was 
VOL.  xxxi.  2 
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to  render  the  affairs  of  life  so  varied  and  complex  as  to  make 
the  common  law  system  wholly  inadequate  to  the  wants  of  men. 
What  Bacon  desired  was  that  Parliament  should  enter  upon  a 
career  of  cautious,  prudent  and  enlightened  law  reform.  The 
work  of  Coke  was  conceived  in  a  different  spirit ;  but  his  name 
as  a  jurist  was  so  great,  his  accuracy  so  surprising,  that  his  sum- 
ming up  of  existing  law  acquired  an  authority  almost  as  absolute 
as  that  of  a  legislative  enactment.  They  were  both  great  men, 
and  great  lawyers ;  but  their  methods  were  essentially  different. 
Coke  had  all  the  qualities  of  a  great  judge,  and  Bacon  had  all 
the  qualities  of  a  great  judge  except  the  indispensable  virtues ; 
one  was  the  greatest  of  reformers,  the  other  belonged  to  the 
ranks  of  the  most  extreme  conservatisni. 
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CONTRACTS  OF  FOREIGN  CORPORATIONS. 

A  corporation  cannot  migrate  and  exercise  its  functions  and 
powers  in  a  State  different  from  that  of  its  creation,  except  with 
the  express  or  implied  consent  of  such  State.  As  a  corollary  to 
this  proposition,  a  State  can  prohibit,  or  admit  upon  conditions, 
a  foreign  corporation  to  do  business  and  exercise  its  powers 
within  its  limits.  This  general  statement  is  subject  to  certain 
exceptions  which  it  is  not  necessary  to  mention  here. 

Nearly  all,  if  not  all  of  the  States,  have  constitutional  provis- 
ions or  statutes  prescribing  conditions  upon  which  foreign  cor- 
porations are  allowed  to  do  business  therein.  The  conditions 
usually  prescribed  are,  that  the  foreign  corporation  shall  file  a 
copy  of  its  charter  or  certificate  of  incorporation,  and  a  state- 
ment  of  its  assets  and  liabilities,  together  with  a  certificate 
appointing  an  agent  upon  whom  service  of  process  may  be  made, 
in  the  office  of  the  Secretary  of  State  or  other  public  officer  in 
the  State.  The  statutes  of  some  of  the  States  merely  prohibit 
foreign  corporations  from  doing  business  therein  without  com- 
plying with  the  conditions  named,  and  do  not  declare  what  the 
consequences  of  a  failure  to  comply  therewith  shall  be ;  in  other 
States  the  statutes  not  only  prohibit  foreign  corporations  from 
doing  business  without  complying  with  the  statutory  require- 
ments, but  also  provide   a  pecuniary  penalty  for  a  violation 

le  States  statutes  exist  declaring 
corporations  which  have  not  com- 
B  void,  invalid,  or  unlawful,  as  the 
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shall  be,  it  is  generally  held  that  the  contracts  of  foreign  corpo- 
rations which  have  not  complied  with  such  statutes  are  void  and 
unenforceable.  The  courts  adopting  this  view  base  their 
decisions  upon  the  principle  that  a  contract  prohibited  by 
law  is  illegal  and  void,  and  upon  the  further  ground  that 
there  must  be  an  intent  on  the  part  of  the  legislature 
that  the  contract  shall  be  void,  for  otherwise  there  would 
be  no  means  of  enforcing  obedience  to  the  law.  In  a 
few  of  the  States,  however,  having  statutes  of  the  character 
just  mentioned,  it  is  held  that  the  contracts  are  not  void,  and 
that  the  State  only  can  complain  of  the  violation  of  the  law.  In 
States  having  statutes  providing  conditions  upon  which  foreign 
corporations  may  do  business,  and  denouncing  a  penalty  for  a 
violation  thereof,  it  has  been  generally  held  that  the  contracts 
of  a  foreign  corporation  which  has  not  complied  with  the  law  are 
not  void,  but  that  the  only  consequence  of  a  violation  of  the 
statute  is  the  incurring  of  the  penalty  provided.  This  is  the 
view  adopted  by  the  Supreme  Court  of  the  United  States  in 
the  case  of  Fritts  v.  Palmer.^  There  are  other  States  having 
statutes  of  the  kind  just  mentioned  in  which  it  is  held  that  such 
contracts  are  void,  because  a  contract  prohibited  under  a  penalty 
is  unlawful  and  void.  The  courts  adopting  this  last  mentioned 
view  seem  to  find,  in  the  provision  of  the  law  declaring  a  penalty, 
additional  evidence  of  a  legislative  intent  that  such  contract  shall 
be  void.  In  those  States  having  statutes  containing  express 
declarations  that  such  contracts  are  void,  invalid,  or  unlawful, 
as  the  case  may  be,  it  is  held  that  the  contracts  are  void  to  all 
intents  and  under  all  circumstances. 

An  analysis  of  these  various  conflicting  decisions  would  fail  to 
develop  any  general  principle  or  rule  for  the  construction  of 
statutes  of  the  kind  under  consideration.  There  are  two  propo- 
sitions, however,  upon  which  the  authorities  generally  agree, 
viz. :  first,  that  the  statutes  should  be  given  such  effect  as  the 
legislature  intended ;  and  second,  that  it  is  not  the  primary  ob- 
ject and  purpose  of  these  statutes  to  prevent  foreign  corporations 
from  doing  business  in  the  domestic  State ;  but  that  the  primary 

1  182  U.  S.  282. 
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purpose  of  such  a  statute  is  to  furnish  a  convenient  means  for 
the  service  of  process,  and  subjecting  foreign  corporations  to  the 
jurisdiction  of  the  courts  of  the  domestic  State,  and  to  place 
within  the  reach  of  the  citizens  of  such  State,  knowledge  of  the 
powers,  personnel,  financial  standing  and  responsibility  of  foreign 
corporations  doing  business  therein.  Another  proposition  of 
inq)ortance  in  determining  the  effect  of  these  statutes  upon  such 
contracts  is,  that  the  contracts  are  not  contrary  to  public  pol- 
icy in  the  sense  that  the  courts  will  not  enforce  them  on  that 
ground.  It  is  true  that  the  legislature  is  presumed  to  have  a 
policy  in  view  in  the  enactment  of  any  public  statate,  and  that  a 
contract  prohibited  by  statute  is  contrary  to  the  policy  influenc- 
ing the  enactment  of  such  statute.  But  where  a  statute  is 
designed  for  the  benefit  and  protection  of  individuals  who  are 
suijuria^  as  distinguished  from  intending  to  promote  and  secure 
objects  of  public  interest,  or  morality,  a  defense  to  a  contract 
made  in  violation  thereof,  based  upon  considerations  of  public 
policy,  will  not  prevail.  The  statutes  under  consideration  are 
intended  for  the  benefit  and  protection  of  individuals  entering 
into  contracts  with  foreign  corporations,  and  no  matter  of  public 
interest  is  at  stake.  In  the  absence  of  statute  the  contracts  of 
foreign -corporations  are  valid  and  enforceable  upon  the  principle 
of  comity.  In  those  States  having  statutes  providing  conditions 
upon  which  foreign  corporations  are  allowed  to  do  business,  and 
prescribing  a  penalty  for  violation  thereof,  it  is  held  by  the 
weight  of  authority,  that  the  contracts  of  such  corporations, 
which  have  not  complied  with  the  law,  are  not  void.  The  decis- 
ions adopting  this  view  certainly  recognize  that  such  contracts, 
although  prohibited,  are  not  against  public  policy.  The  courts 
which  hold  that  contracts  of  foreign  corporations  which  have 
not  complied  with  the  local  law  are  void  do  not,  as  a  rule, 
base  their  decisions  upon  considerations  of  public  policy,  but 
hold  such  contracts  void  upon  the  principle  that  a  contract  pro- 
hibited by  statute  is  illegal  and  void,  or  on  the  theory  that  such 
contract  should  be  held  void  as  a  penalty  for  the  violation  of  the 
law.  The  fact  that,  in  the  absence  of  statute,  such  contracts  are 
treated  as  valid  and  enforceable,  and  that  in  those  States  having 
statutes  providing  conditions  upon  which   foreign  corporations 
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may  do  business  therein,  such  corporations  are  authorized  to 
make  contracts  upon  compliance  with  the  requirements  of  the 
statute,  argues  conclusively  that  the  contracts  are  not  contrary 
to  public  policy,  and  are  not  so  considered  by  the  legislatures  of 
the  several  States. 

Jessel,  M.  B.,  in  the  case  of  Printing  <Sbc.  Company  v.  Samp- 
son,^ says :  ^*  It  must  not  be  forgotten  that  you  are  not  to  extend 
arbitrarily  these  rules  which  say  that  a  given  contract  is  void  as 
being  against  public  policy,  because  if  there  is  one  thipg  which 
more  than  another  public  policy  requires  it  is  that  men  of  full 
age  and  competent  understanding  shall  have  the  utmost  liberty 
of  contracting,  and  that  their  contracts  when  entered  into  freely 
and  voluntarily  shall  be  held  sacred  and  shall  be  enforced  by  the 
courts/* 

It  is  a  well  established  principle  of  the  common  law  that 
where  a  contract  is  prohibited  by  statute  it  is  illegal,  and  it  is 
generally  said  that  such  contracts  are  void.  It  does  not  follow, 
however,  that  every  contract  which  is  prohibited  by  statute  is 
unenforceable  under  all  circumstances.  Where  a  contract  is 
prohibited  by  statute,  and  such  statute  is  intended  for  the  pro- 
tection of  the  individual  citizen,  as  distinguished  from  'declaring 
a  rule  of  public  policy,  a  party  may  waive  the  right  to  take  ad- 
vantage of  the  statute  and  plead  tiie  invalidity  of  the  contract 
as  a  defense,  or  by  his  conduct  may  estop  himself  from  so  doing. 
When  a  contract  is  not  contrary  to  public  policy ,  or  malum  in  «e, 
but  is  merely  malum  prohibitum^  a  party  cannot  retain  the  bene- 
fits of  such  contract  and  at  the  same  time  repudiate  it, —  he 
cannot  affirm  and  disaffirm, —  he  cannot,  in  the  language  of  Lord 
Mansfield,  ^^  use  the  statute  which  is  intended  as  a  shield,  as  a 
sword."  Where  a  party  has  accepted  and  made  his  own  the 
benefit  of  a  contract,  he  has  estopped  himself  from  denying  in 
court  the  validity  of  the  instrument  by  which  those  benefits 
came  to  him.* 

In  the  application  of  this  principle  it  is  immaterial  that  the 
statute  declares  the  contract  void.  The  Statute  of  Frauds 
declares  that  a  contract  for  the  sale  of  real  estate  which  is  not 

L.  B.  19  Sq.  465.  >  2  Pars.  Contr.  790. 
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in  writing  is  void ;  but  nevertheless  where  such  contract  has  been 
partly  executed,  it  will  be  enforced.  The  statute  declares  that  a 
conveyance  made  with  intent  to  hinder,  delay  and  defraud  credit- 
ors shall  be  void.  Where,  however,  the  creditor,  the  person  such 
statute  is  intended  to  benefit  and  protect, —  has  received  a  divi- 
dend or  any  other  benefit  or  advantage  from  such  conveyance,  he 
is  estopped  from  questioning  its  validity.  A  judgment  or  decree 
of  a  court  rendered  without  jurisdiction  is  void ;  but  a  person  who 
has  accepted  benefits  under  such  decree  cannot  afterwards  deny 
its  validity.  '<  Where  a  party  has  availed  himself  of  an  unconsti- 
tutional law,  he  cannot,  in  a  subsequent  litigation  with  others,  not 
in  that  position,  aver  its  unconstitutionality  as  a  defense,  although 
such  unconstitutionality  may  have  been  pronounced  by  a  compe- 
tent judicial  tribunal  in  another  suit.''  ^  In  this  case  it  is  also 
stated :  <<  The  principle  of  estoppel  thus  applied  has  its  founda- 
tion in  a  wise  and  salutary  policy.  It  is  a  means  of  repose.  It 
promotes  fair  dealmg.  It  cannot  be  made  an  instrument  of 
wrong  or  oppression,  and  it  often  gives  triumph  to  right  and 
justice  where  nothing  else  known  to  our  jurisprudence  can,  by 
its  operation,  secure  those  ends.  Like  the  Statute  of  Limita- 
tions, it  is  a  conservator,  and  without  it  society  could  not  well 
goon.*'' 

Mr.  Justice  Cooley,  in  the  case  of  Beecher  t;.  Marquette  &  Pa- 
cific Rolling  Mill  Co.,^  says :  <<  Courts  often  speakof  acts  and  con- 
tracts as  void  when  they  mean  no  more  than  that  some  party  con- 
cerned has  a  right  to  avoid  them ;  legislators  sometimes  use  language 
with  equal  want  of  exact  accuracy ;  and  when  they  say  that  some 
act  or  contract  shall  not  be  of  any  force  or  effect,  mean  perhaps 
no  more  than  this :  that  at  the  option  of  those  for  whose  benefit 
the  provision  was  made  it  shall  be  voidable,  and  have  no  force 
or  effect  as  against  his  interests.  *  *  *  If  it  is  apparent 
that  an  act  is  prohibited  and  declared  void  on  grounds  of  general 
policy,  we  must  suppose  the  legislative  intent  to  be  that  it  shall 
be  void  to  all  intents ;  while  if  the  manifest  intent  is  to  give  pro- 
tection to  determinate  individuals  who  are  sui  juriSf  the  purpose 
is  sufficiently  accomplished  if  they  are  given  the  liberty  of  avoid- 

1  Daniels  v.  Tierney,  102  U.  S.  415.  >  Ibid.  3  45  Mich.  108. 
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ing  it.  A  statute  would  strike  blindly  if  the  letter  alone  were  to 
be  regarded,  not  the  spirit." 

Mr.  Justice  Dewey,  in  the  case  of  Allis  v.  Billings,^  uses  the 
following  language:  **  The  term  *  void,'  as  applicable  to  convey- 
ances or  other  agreements,  has  not  at  all  times  been  used  with 
technical  precision,  nor  restricted  to  its  peculiar  and  limited  sense 
as  contradistinguished  from  *  voidable;'  it  being  frequently  in- 
troduced, even  by  legal  writers  and  jurists,  where  the  purpose  is 
nothing  further  than  to  indicate  that  a  contract  was  invalid,  and 
not  binding  in  law.  But  the  distinction  between  the  terms 
•  void '  and  *  voidable,'  in  their  application  to  contracts,  is  often 
one  of  great  practical  importance ;  and  whenever  entire  technical 
accuracy  is  required,  the  term  *void'  can  only  be  properly 
applied  to  those  contracts  that  are  of  no  effect  whatsoever;  such 
as  are  a  mere  nullity,  and  incapable  of  confirmation  or  ratifica- 
tion." 

Chief  Justice  Ryan,  in  the  case  of  Bromley  v.  Goodrich,^ 
says:  •*  Probably  no  words  are  more  inaccurately  used  in  the 
books  than  void  and  voidable.  Statutes  not  unfrequently  declare 
acts  void,  which  the  tenor  of  their  provisions  necessarily  makes 
voidable  only." 

The  decisions  are  numerous  in  which  the  term  "void"  as 
used  in  the  statutes  has  been  construed  to  mean  <<  voidable  " 
only. 

It  is  now  the  generally  accepted  doctrine  of  modem  authority 
that  where  a  party  has  entered  into  a  contract  with  a  corporation 
which  is  vUra  vires  in  the  sense  that  the  same  is  beyond  the 
powers  of  the  corporation,  and  therefore  in  violation  of  the 
express  or  implied  prohibition  of  the  statute,  and  has  received 
benefits  thereunder,  he  cannot  retain  the  benefits  and  at  the 
same  time  defend  against  the  enforcement  of  the  contract  on 
the  ground  that  it  is  ultra  vires.  The  courts  generally  speak  of 
tdtra  vires  contracts  as  void ;  but  notwithstanding  this  they  still  re- 
gard and  give  effect  to  the  principles  of  estoppel  and  waiver  which 
prevent  a  party  from  asserting  their  invalidity  when  it  would 
be  inequitable  and  unjust  to  rely  upon  such  defense.     Mr.  Sedg- 

1  6  Mete.  (Mass.)  417.  »  40  Wis.  189. 
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wick,  in  his  work  on  Statutory  and  Constitutional  Law,^  says : 
**  It  must  be  fully  borne  in  mind  that  the  invalidity  of  contracts 
made  in  violation  of  statute  is  subject  to  the  equitable  exception 
that,  although  the  corporation  in  making  the  contract,  acts  in 
disagreement  with  the  charter,  where  it  is  a  simple  question  of 
capacity  or  authority  to  contract,  arising  either  on  the  ground 
of  regularity  of  organization  or  of  power  conferred  by  the  char- 
ter, the  party  who  has  had  the  benefit  of  the  agreement  cannot 
be  permitted,  in  an  action  found  on  it,  to  question  its  validity. 
It  would  be  in  the  highest  degree  inequitable  and  unjust  to  per- 
mit the  defendant  to  repudiate  a  contract  the  fruits  of  which  he 
retains.  And  the  principle  of  the  exception  has  been  extended 
to  other  cases.  So  a  person  who  has  borrowed  money  of  a  sav- 
ings institution  upon  his  promissory  note,  secured  by  a  pledge 
of  bank  stock,  is  not  entitled  to  an  injunction  to  prevent  the 
collection  of  the  note,  upon  the  ground  that  .the  bank  was  pro- 
hibited from  making  loans  of  that  description." 

The  principle  of  estoppel, .  applied  to  ultra  vires  contracts  of 
domestic  corporations,  should  apply  with  equal  force  to  the  con- 
tracts of  foreign  corporations  which  have  not  complied  with  the 
local  law.  When  a  domestic  corporation  enters  into  a  contract 
in  excess  of  its  powers,  it  violates  either  the  express  or  implied 
prohibition  of  the  statute.  The  implied  prohibition  is  just  as 
imperative  as  though  expressed. 

The  Supreme  Court  of  Alabama  has  held,  under  a  statute  of 
that  State  declaring  that  it  shall  not  be  lawful  for  any  person  to 
act  as  agent  for  a  foreign  corporation  which  has  not  complied 
with  the  terms  of  the  statute,  and  prohibiting  foreign  corpora- 
tions under  penalty  from  doing  business  before  complying  with 
such  provisions,  that  a  note  and  mortgage,  given  to  a  foreign 
corporation  which  has  not  complied  with  the  law,  are  void  and 
unenforceable,  and  that  the  transaction  is  illegal  and  the  corpora- 
tion cannot  recover  the  amount  loaned.^ 

Mr.  Thompson,  in  his  recent  work  on  Corporations,  in  refer- 
ring to  the  decisions  of  the  Supreme  Court  of  Alabama  holding 

1  Second  Edition,  page  73.  gage  Company,  88  Ala.  275;   8,  c.   7 

*  Fairior   v.  New  England   Mort-     South.  Rep.  200. 
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that  the  note  or  mortgage  taken  by  a  foreign  corporation  which 
has  not  complied  with  the  law  are  void  and  unenf orceable,  says : 
**  It  cannot  escape  attention  that  these  decisions  ignore  the  dis- 
tinction, often  taken  by  enlightened  courts  in  respect  of  the 
validity  of  contracts,  between  contracts  which  are  merely  malam 
prohibitaniy  and  contracts  which  are  malam  in  se.  Such  decis- 
ions put  the  contracts  under  consideration,  although  perfectly 
innocent  and  meritorious  in  themselves,  on  the  footing  of  con- 
tracts which  are  essentially  criminal,  corrupt,  or  fraught  with 
moral  turpitude,  or  otherwise  opposed  to  the  public  policy  of  the 
State.  In  leveling  such  contracts  to  this  ground,  and  in  allow- 
ing their  own  citizens  to  repudiate  them  on  such  a  plea,  while 
keeping  the  consideration,  tlie  courts  degrade  the  commercial 
morals  of  the  people,  encourage  general  dishonesty,  expel  capital 
from  the  State,  and  bring  its  judiciary  into  deserved  disrepute/* 
There  is  still  another  reason  why  the  decisions  of  the  Supreme 
Court  of  Alabama  are  unsound.  As  we  have  already  stated,  the 
primary  purpose  of  a  statute  fixing  conditions  upon  which  cor- 
porations may  do  business  in  a  State,  where  such  statute  exists, 
is  to  furnish  a  convenient  means  for  the  service  of  process,  and 
to  subject  such  corporations  to  the  jurisdiction  of  the  courts' of 
the  domestic  State,  to  place  within  the  convenient  reach  of  the 
citizens  of  such  State  a  knowledge  of  the  powers  and  financial 
standing  and  responsibility  of  such  corporation.  Now,  when 
the  transaction  is  of  such  a  nature  that  the  party  entering'into 
the  contract  with  a  foreign  corporation  does  not  incur  any 
obligations  until  there  has  been  full  performance  of  the  con- 
tract on  the  part  of  the  corporation,  as  in  the  case  of  the 
execution  of  a  note  and  mortgage  upon  the  receipt  of  the  money 
loaned,  the  contract  is  not  one  which  the  statute  was  designed 
to  affect.  In  such  a  case  there  is  no  necessity,  on  the  part  of 
the  individual  entering  into  the  contract  with  the  corporation,  to 
enforce  or  protect  any  right,  as  against  the  corporation,  in  the 
courts  of  the  local  State ;  and  it  is  immaterial  to  him  whether 
the  corporation  is  solvent  or  insolvent,  because  the  corporation 
has  performed  its  part  of  the  contract.  Regarding  the  inten- 
tion and  spirit  of  such  statutes  it  cannot  be  held  that  they  were 
intended  to  apply  to  contracts  of  the  character  just  mentioned. 
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It  is  a  familiar  maxim  of  the  law  that  where  the  reason  for  the 
law  ceases  the  law  itself  should  also  cease. 

These  statutes  should  be  so  construed  as  will  give  full  force 
and  effect  to  the  principles  of  estoppel  and  waiver  herein 
discussed,  and  confine  their  operation  to  contracts  which  they 
were  designed  to  affect.  Such  a  construction,  will  advance 
justice  without  in  the  least  violating  the  spirit  and  intent  of 
such  legislation. 

MiLTOK  S.   GUNN. 
Hblsha,  Mont. 
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A  NEW  DEPARTURE  IN  FRENCH  MARRIAGE  LAW. 

The  French  law  of  the  20th  June,  1896,  marks  a  new  depart- 
ure in  the  history  of  the  French  law  of  marriage.  Its  avowed 
object,  proclaimed  in  its  title,  is  that  of  rendering  marriage  more 
easy.  The  increased  facility  for  marriage  given  by  the  law  is, 
however,  so  inconsiderable  that  an  Anglo-Saxon  might  consider 
that  this  title  is  ironical,  did  he  not  relBiect  upon  the  tenacity 
with  which  the  French  still  hold  to  the  patriarchal  theory  of  the 
family  tie  and  of  parental  authority.  Insignificant  however  as 
the  change  may  appear,  it  is  none  the  less,  as  has  been  stated, 
a  step  in  a  new  direction,  and  one  of  which  it  is  profitable  for  the 
student  of  international  law  and  of  comparative  legislation  to 
take  account. 

In  order  to  appreciate  the  effect  of  the  new  law  we  must  first 
briefly  review  those  matters  with  which  it  deals  as  they  stood 
formerly.  As  the  law  stood  previously,  a  son  who  had  attained 
the  age  of  twenty-five  years  or  a  daughter  who  had  attained  the 
age  of  twenty-one  years  could  marry  without  the  consent  of 
their  parents ;  but  although  actual  consent  was  no  longer  neces- 
sary after  these  respective  ages  were  attained,  they  were  required 
before  marrying  to  demand,  in  an  instrument  drawn  up  in  solemn 
form  of  law  before  a  notary,  known  as  an  acte  respectueux  the 
counsel  of  their  father  and  mother  or  that  of  their  grandfathers 
and  grandmothers,  when  their  father  and  mother  were  dead  or 
incapable  of  manifesting  their  will ;  and  between  the  age  of 
twenty-one  and  twenty-five  for  daughters,  twenty-five  and  thirty 
for  sons,  this  acte  respectueux  had  to  be  served  a  second  and  a 
third  time  at  intervals  of  a  month ;  and  not  until  one  month 
after  the  third  service  was  it  lawful  to  proceed  to  the  celebration 
of  the  marriage. 

It  was  felt  that  this  repetition  was  a  needless  source  of  embit- 
terment  of  the  refusal  of  parental  consent  which  necessitated 
the  formality,  and  that  it  also  entailed  unnecessary  delay  in  the 
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case  of  persons  who  had  arrived  at  a  competent  if  not  mature 
age.  The  number  of  actes  respectueux  has  therefore  been 
reduced  to  one,  and  a  month  after  the  service  of  this  one  instru- 
ment the  marriage  call  take  place. 

A  further  impediment  removed  by  the  new  law  is  that  em- 
bodied in  the  old  text  of  article  73  of  the  code  which  provided 
that  the  consent  of  parents,  in  case  it  was  required,  could  only  be 
given  in  an  instrument  drawn  up  by  a  notary.  Now  a  notary  is 
in  France  a  very  different  functionary  from  a  notary  public  in 
England  or  America.  He  is  a  conveyancer  and  custodian  of 
deeds,  holding  a  semi-official  position  of  great  responsibility  and 
consideration.  Large  fees  are  therefore  an  inseparable  accom- 
paniment of  any  document  drawn  through  his  instrumentality; 
and  the  necessity  of  discharging  these  fees  in  the  case  of  a  deed 
of  consent  to  their  marriage  has  proved  an  obstacle  in  the  path 
of  many  a  young  couple  in  France. 

The  new  law  remedies  this  by  providing  that  consent  may  be 
given  either  before  a  notary,  or  before  the  registrar  of  births, 
deaths  and  marriages  of  the  domicile  of  the  parent  consenting ; 
or  abroad,  before  the  diplomatic  or  consular  representatives  of 
France.  Furthermore,  it  is  provided  that  all  deeds  of  consent, 
as  well  as  actes  respectuetix  (which  latter  must  still  be  drawn  up 
by  a  notary)  are  exempted  from  all  dues,  costs  and  fees  to  the 
officers  who  draw  them  up ;  they  are  also  exempted  from  stamp 
and  recording  dues  (droits  d'enregistrement). 

It  frequently  happened  that  evidence  of  the  death  of  parents 
and  of  their  consequent  inability  to  signify  their  consent  was 
not  forthcoming  in  the  shape  of  a  certificate  of  death.  Article 
5  of  the  new  law,  supplementing  article  155  of  the  code,  provides 
that  this  deficiency  may  be  supplied  by  the  declaration  upon  oath, 
by  the  parties  and  the  witnesses  to  the  marriage,  that  the  place 
of  death  and  last  domicile  of  the  parents  are  unknown  to  them. 

This  is  a  noteworthy  provision,  being  a  derogation  from  the 
solemn  nature  of  a  French  certificate  of  death  as  a  mode  of 
proof.  The  rule  in  France  is  that  a  record  of  a  birth,  death  or 
marriage  is  a  sacramental  form  of  proof,  absence  of  which  can 
only  be  supplied  by  a  cumbrous  proceeding  known  as  an  action 
en  rectification  dUtat  civile  directed  against  the  registrar  and 
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subject  to  all  the  delays  and  expense  of  an  ordinary  action  at 
law.  The  provision  under  consideration  for  the  first  time  admits 
collateral  evidence  in  the  nature  of  an  affidavit  to  supply  the 
absence  of  record. 

Three  more  articles  complete  the  law :  First,  an  article  which 
provides  that  in  case  of  disagreement  between  parents  divorced 
or  judicially  separated,  the  consent  of  that  parent  in  whose  favor 
the  divorce  or  separation  was  pronounced  and  who  has  obtained 
the  custody  of  the  child  shall  suffice.  Secondly,  an  article  which 
it  is  not  necessary  to  notice  in  detail,  the  effect  of  which  is  to 
simplify  the  procedure  upon  caveats  or  oppositions  to  a  mar- 
riage ;  and  lastly,  a  provision  assimilating  a  parent  undergoing 
sentence  of  penal  servitude  to  one  incapable  of  manifesting  his 
consent. 

To  sum  up,  then,  the  law  has  vastly  cheapened  and  somewhat 
simplified  marriage  in  France.  Marriage  is  now  distinctly  more 
accessible  to  persons  of  small  means,  though  only  slightly  less 
complex  of  accomplishment  than  it  was  before. 

If,  therefore,  the  old  formalism  has  been  only  thus  slightly 
relaxed,  what,  it  will  be  asked,  prompted  the  legislator  to  relax 
it  at  all?  Why  has  the  patria  potesias  not  been  left  in  all  its 
pristine  severity? 

The  reasons  for  the  change  are  two.  The  French  legislature 
has  at  last  been  roused  to  an  attempt  to  stem  the  growing  tide 
of  irregular  unions,  especially  in  the  great  cities.  "  The  simpli- 
fication of  the  formalities  of  marriage,"  says  Senator  Ratier 
in  his  report  of  24  January,  1896,  <*will  have  for  its  principal 
result  to  diminish  the  number  of  irregular  unions  which  are 
becoming  so  frequent  in  our  great  cities  and  amongst  certain 
laboring  populations.  The  more  steps  there  are  to  be  taken, 
deeds  to  be  drawn,  expenses  to  be  incurred,  obstacles  to  be  over- 
come, the  more  quickly  the  patience  of  the  intended  husband  and 
wife  is  likely  to  be  exhausted.  Often  it  must  be  stated  the 
complexity  of  our  marriage  formalities  brings  about  cohabita- 
tions which  the  parties  intended  to  transform  into  a  regular 
marriage,  but  which  in  most  cases  are  continued  only  to  end 
ultimately  in  abandonment." 

M.  F^Ux  Leroy,  speaking  in  the  Chamber  of  Deputies  in  1888 
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on  a  bill  introduced  with  the  same  object,  says:  **  All  economists 
and  moralists,  to  whatever  school  they  belong,  agree  in  denounc- 
ing as  a  social  peril  the  incessant  progress  of  concubin- 
age; ♦  •  •  another  truth  which  has  taken  more  time  to 
come  to  light,  is  that  many  of  these  concubinages  are  the  in- 
voluntary but  indubitable  result  of  the  complicated  formalities 
with  which  the  Civil  Code  hedges  round  marriage." 

In  the  second  place  the  continued  and  steady  depopulation  of 
France  is  a  matter  of  continual  anxiety  to  each  succeeding 
administration,  and  it  is  hoped  that  it  may  be  to  some  extent 
ohecked  by  increased  facilities  for  marriage.  Time  alone  can 
show  whether  this  is  so,  or  whether,  on  the  contrary,  the  causes 
of~the  depopulation  are  not  beyond  the  reach  of  legislation. 
Certain  it  is  that  the  marriage  statistics  of  France,  by  comparison 
with  other  European  countries,  justify  the  change.  For  the 
proportion  of  marriages  is  lower  in  France  than  in  any  other 
country,  as  will  be  seen  from  the  following  table,  giving  the  num- 
ber of  marriages  per  1,000  head  of  population :  — 

Hungary 10.1  Wnrtemberg 8.2 

Russia 9.2  Baden 8.1 

Saxony.. 9.2  England 7.9 

Austria 8.5  Italy 7.6 

Prussia 8.4  France 7. 

Bavaria 8.4 

France  also  occupies  the  lowest  rank  in  the  proportion  of  births 
per  1,000;  for  from  1865  to  1883,  the  figures  are  as  follows:  — 

Bnssia  .49.5       Italy 86.07 

Fmssia 88.08      France 25.2 

And  the  proportion  in  France  (in  1890)  had  still  further 
declined  to  21.5«  v 

Such  then  is  the  cause  for  this  law,  which,  tentative  and  halting 
as  it  may  seem  to  us,  constitutes  a  veritable  innovation  upon  the 
Gallo-Boman  theories  of  marriage.  To  show  how  the  theory  of 
"  conservation  of  the  family  "  still  persists  in  France,  we  have 
only  to  recall  the  amendment  proposed  by  M.  Charles  Ferry 
which  merely  involved  the  —  to  our  ideas  —  simple  and  obvious 
proposal  to  abolish  the  acte  respectuevx  altogether  after  the  ages  of 
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25  and  21  respectively.  Nevertheless,  this  proposal  was  voted  — 
I  had  almost  said  —  hooted  —  down,  as  absolutely  "radical,^' 
a  **  grave  breach  in  the  fundamental  idea  of  the  family.*' 

However  this  may  be,  we  cannot  but  congratulate  the  French 
legislature  upon  their  new  departure,  and  trust  that  it  will  fully 
answer  their  expectations,  so.  as  to  induce  them  to  still  further 
relax  the  remaining  restraints  on  marriage;  for  it  is  to  the  inter- 
est of  the  world's  progress  that  a  nation  so  highly  gifted  should 
increase  and  multiply. 

Oltvke  E.  Bodington. 

24  BOUUBVARD  DBS  CaPUOINSSi  PaRIS,  FRAMCX. 
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THE  FALLACY  OF  COMPROMISE  AND  ARBITRATION.* 

It  may  be — I  do  not  sajit  is  so  —  that  the  men  of  London  may  prefer  to 
have  their  canses  settled  quietly  and  inexpensively  by  some  sensible  and  honor- 
able man  who  knows  the  nature  of  the  business,  and  may  be  trusted,  to  the 
enormous  expenditure  and  endless  delay  which  often  follows  the  litigation  of 
ijuestlons  in  courts  of  law. 

In  1891,  when  the  late  Chief  Justice  Coleridge  hazarded  this 
significant  suggestion,  the  whole  country,  and  particularly  Lon- 
don, had  gone  arbitration  mad.  The  Queen's  Bench  was 
despised  and  rejected,  not  merely  by  the  lay,  but  also  by  the 
law  press,  as  anyone  who  takes  the  trouble  to  look  up  the  back 
numbers  of  some  of  the  legal  periodicals  can  verify,  and 
arbitration  was  loudly  proclaimed  to  be  the  panacea  for  the 
injured  litigant.  Since  then  .many  important  changes  have 
taken  place,  and  not  only  the  *^  men  of  London,"  but  the 
country  at  large,  is  better  able  than  it  was  to  judge  of  the  value 
of  arbitration  as  a  medium  for  the  settlement  of  differences.  It 
accordingly  occurred  to  me  that  the  present  was  a  fitting  time 
and  occasion  on  which  to  offer  a  few  remarks  on  the  compara- 
tive efficiency  of  arbitratiop,  since,  if  it  in  truth  commends  itself 
to  the  people,  we  have  no  right  to  complain,  for  every  right- 
thinking  m«n  will  recognize  that  his  own  interests  must  always 
be  subordinated  to  the  public  weal,  as  he  is  after  all  but  a  ser- 
vant of  the  people.  In  approaching  this  subject,  we  ought  not 
to  forget  that  a  lawyer  occupies  a  position  entirely  different  to 
a  layman.  It  is  a  position,  indeed,  of  some  delicacy,  for  if  he 
is  worth  a  straw  to  his  profession  and  to  the  country  he  should 
have  a  certain  amount  of  affection  for  the  old  common  law 
which  he  has  sworn  to  stand  by  and  uphold.     If  he  is  a  lawyer 

1  A  paper  read  by  Mr.  C.  H.  Pick-      ing  in  Birmingham  in  October  last, 
stone,  soUcitor,  of  Badcliffe  Bridge^      Reprinted  from  the  Laxo    Times  of 
En^and,  before  the  Incorporated  Law      I<ondon. 
Society,  of  that  country,  at  its  meet- 
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in  this  high  and  proud  sense  of  the  term,  it  stands  to  reason  that 
he  will  be  inclined  to  be  hypercritical  in  his  opinion  of  a  reme- 
dial agency  the  very  existence  of  which  must  be  a  reproach  to 
the  law.  Nor  mast  it  be  forgotten  that  it  is,  and  has  been  for 
centuries,  an  integral  principle  of  our  creed  that  arbitration  and 
law  cannot  stand  together,  that  law  must  be  supreme,  and  that 
an  attempt  to  substitute  the  arbitration  room  for  the  Queen's 
courts,  or,  in  other  words,  to  "  oust  the  jurisdiction  **  of  the 
Queen's  courts,  is  to  this  very  hour  illegal.  There  is  thus  a 
certain  tinge  of  heresy  about  a  lawyer's  espousal  of  the  cause  of 
arbitration.  Given  a  science  of  law  which  —  as  I  believe  ours 
does  * —  appeals  to  the  reason,  and  has  the  confidence  of  the 
people,  all  that  is  needed  is  proper  machinery  for  applying  it, 
and  I  think  there  can  be  no  question  that  it  is  not  the  law  of 
England,  but  the  administration  of  it,  which  has  been  the  parent 
of  arbitration. 

In  the  abstract  who  will  deny  that  arbitration  is  essentially 
unsatisfactory?  For  arbitration  is  not  law  at  all.  Law  is  a 
science  built  up  of  the  accumulated  "  wisdom  of  ages,"  the  aim 
and  object  of  which  —  to  borrow  the  quaint  metaphor  of  the 
ancient  sage  — is  to  insure  that  ^<  each  shall  sit  under  his  own 
vine  or  fig-tree,  and  none  shall  make  them  afraid."  Arbitration, 
on  the  other  hand,  has  a  contempt  for  legal  principles.  It  is  an 
illusory,  impalpable  quantity,  the  ephemeral  delivery  of  a  casual 
mind,  the  aim  and  object  of  which  is  to  achieve  that  notorious 
impossibility,  the  serving  of  two  masters.  How  bitter,  then, 
must  be  our  sense  of  humiliation  to  observe  lawyers  occupying 
high  positions,  and  legal  periodicals  of  commanding  influence, 
contrasting  law  and  arbitration  unfavorably  to  the  former.  It 
has  always  been  a  mystery  to  me  how  anyone  with  any  experi- 
ence of  the  remedy  could  recommend  arbitration  as  a  medium 
for  the  settlement  of  differences ;  but  to  have  great  lawyers  do 
so  without  apology  has  seemed  to  me  nothing  short  of  an  insult 
to  the  people.  You  remember  how  the  idea  that  a  father,  of 
whom  his  son  asked  ••  bread,"  would  give  him  a  •*  stone,"  was 
ridiculed.  But  to  give  a  stone  in  place  of  bread  is  no  more  than 
parallel  with  the  incongruity  of  a  lawyer  offering  his  client, 
in  place  of  a  draught  from  Chief  Justice  Wilmot's  "  pure  foun- 
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tain  of  justice,"  a  mouthful  of  that  sickly  adulteration  which 
is  dispensed  in  the  arbitration  room,  and  the  better  quality 
of  which  is  denominated  **  substantial  justice."  I  challenge 
anyone,  lawyer  or  layman,  to  combat  the  deliberate  assertion 
that,  speaking  generally,  the  most  unsatisfactory  tribunal  which 
the  wit  of  man  has  yet  devised  is  the  arbitration  room.  How 
unsatisfactory?  From  every  standpoint.  I  maintain  that  it  has 
not  a  solitary  good  point  to  recommend  it.  Is  th^  Queen's 
Bench  costly?  What  is  arbitration?  Is  the  Queen's  Bench 
dilatory?  More  so  than  it  ought  to  be,  I  admit.  But  at  any 
rate  Her  Majesty's  judges  have  no  interest  in  prolonging  the 
proceedings,  which  cannot  be  said  of  lay  arbitrators,  whose 
remuneration  expands  with  the  length  of  their  sittings. 

But  it  is  urged  that  a  judgment  of  the  Queen's  Bench  is 
indeterminate.  What  conld  be  more  indeterminate  than  an 
award?  It  is  notorious  that  an  award  is  often  but  the  begin- 
ning of  litigation,  for  even  if  it  survive  the  charge  of  irregular- 
ity, it  is  open  to  a  host  of  legal  objectioDs  that  could  never  be 
launched  against  a  judgment;  and  the  client  who  has  been 
flattering  himself  with  the  thought  that  in  electing  to  go  to 
arbitration  rather  than  law  he  has  done  a  good  stroke  of  busi- 
ness, will  in  all  probability  experience  that  unpleasant  sensation 
popularly  described  as  **  getting  out  of  the  frying-pan  into  the 
fire." 

But  the  most  striking  refutation  of  the  efficacy  of  arbitration, 
and  its  strongest  condemnation,  is  that  it  never  satisfies  either 
party.  No  one  who  has  studied  the  faces  issuing  from  a  law 
court  —  whether  it  be  the  great  tribunal  of  justice  in  the  Strand, 
or  the  humblest  of  County  Courts  —  can  fail  to  distiii^uish  the 
victors ;  their  beaming  countenances  and  animated  conversation 
betray  them,  and  I  know  of  no  more  exuberant  joy  than  that 
of  the  litigant  who  has  successfully  vindicated  his  right  against 
another's  might.  But  let  an  observer  study  the  faces  that 
emerge  from  the  arbitration  room,  and  what  does  he  see? 
Instead  of  the  beaming  countenance  of  a  victor  and  the  plucky, 
grin-and-bear-it  air  which  in  my  experience  has  ever  been  char- 
acteristic of  the  Englishman  fairly  beaten,  there  emerge  two 
crestfallen  and  utterly  woe-begone  individuals,  endeavoring  to 
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look  pleasant,  though  obviously  consumed  with  a  devouring 
longing  to  swear.  And  why?  Because  neither  side  has  won  — 
no  "  side  '*  ever  wins  in  the  arbitration  room. 

A  laudable  attempt  is  made  to  mete  out  that  nondescript  quan- 
tity, substantial  justice  —  a  commodity  which  it  is  exceedingly 
difficult  to  measure,  and  which  pleases  no  one.  What  is  •*  sub- 
stantial justice?**  It  certainly  is  not  pure  justice :  it  is  justice 
minus  just  so  much  as  is  covered  by  the  qualifying  term  **  sub- 
stantial/* It  is  neither  fish,  flesh,  nor  good  red-herring.  It 
bears  the  same  relation  to  the  genuine  article  that  plated  silver 
bears  to  silver-plate,  or  that  *'  fresh  "  eggs  bear  to  **  newly  laid.'* 
It  is,  in  fact,  a  commodity  of  which  a  lawyer  should  be  ashamed, 
and  with  which  a  client  is  generally  as  disgusted  as  is  an  honest 
man  who  has  secured  that  hrutumfulmenj  the  **  moral  "  victory. 
Oh,  the  chilling  irony  of  this  term  1  And  yet  it  is  the  invariable 
consolation  of  the  arbitration  room.  Even  if  one  party  is  pal- 
pably in  the  right,  and  as  such  entitled  to  the  verdict,  how 
frequently  is  a  sop  thrown  to  the  other  in  the  shape  of  a  remis- 
sion of  the  winner's  costs,  the  being  saddled  with  which  takes 
all  the  gilt  off  the  victory.  No,  for  my  part,  I  am  firmly  con- 
vinced, and  I  do  not  scruple  to  assert,  that  the  accepted  motto 
of  the  British  litigant  is  "  Win  or  lose !  **  **  Give  us  victory  or 
give  us  death  I**  is  the  popular  sentiment,  no  half-hearted 
"  moral"  victory.  In  nearly  every  case  one's  client  is  either 
right  or  wrong.  If  he  is  right  it  is  an  insult  not  to  vindicate  it ; 
if  he  is  wrong  it  is  an  injustice  to  make  his  opponent  bear  a  por- 
tion of  his  punishment.  I  do  not,  of  course,  decry  *<  concilia- 
tion; **  no  one  knows  better  than  the  lawyer  how  necessary  con- 
ciliation sometimes  is. 

But  "conciliation"  and  •* compromise **  are  by  no  means 
sjnaonymous.  One  may  employ  conciliation  even  to  the  extent 
of  inducing  the  client  to  **  forgive  his  enemy,**  but  beware  of 
compromise.  The  distinction  between  <^  conciliation '*  and 
<*  compromise **  is  clear:  the  one  is  an  argument  with  unreason 
in  the  sacred  precincts  of  your  own  office,  and  preparatory  to 
the  *•  letter  before  action.'*  The  other  is  addressed  to  your 
opponent ;  it  is  an  admission  of  weakness,  and  as  such  is  viewed 
with  suspicion  by  a  strong  man,  and  as  a  sign  of  ultimate  capit- 
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ulation*  My  opinion  of  what  a  client  wants  is  not  to  fight  at  all 
unless  he  is  legally  right,  but,  having  once  made  up  his  mind  to 
fight,  it  is  guerre  d  mortl 

Which  of  us  has  not  had  occasion  to  bitterly  regret  his  own 
want  of  initial  firmness  when,  at  the  end  of  a  protracted  series 
of  letters  **  without  prejudice,"  he  finds  himself  compelled  to 
fight  with  an  attenuated  case?  There  are  probably  few  of  us 
who  have  not  experienced  the  bitter  sense  of  mortification  aroused 
by  the  suggestion  (generally  of  weak  or  impatient  judges ), 
**  Cannot  you  two  gentlemen  put  your  heads  together?  '*  —  the 
usual  meaning  of  which  is  that  the  judge,  for  some  (generally) 
inscrutable  reason — iiometimes,  indeed,  for  no  reason  at  all  — 
has  detenmned  that  the  case  is  one  for  compromise.  Although 
it  is  offered  as  a  suggestion,  no  one  knows  better  than  the 
unfortunate  advocates  to  whom  it  is  addi*essed  that  it  is  an  im- 
perative command.  Compromise  at  any  stage  is  an  expedient 
that  demands  the  greatest  tact  and  most  anxious  consideration 
on  the  part  of  the  practitioner,  and  is  seldom  to  be  recommended 
except  perhaps  where  it  will  prevent  the  washing  of  a  lot  of 
dirty  linen.  But  it  is  compromise,  at  the  eleventh  hour  and 
under  pressure  that  breaks  the  heart  of  the  lawyer  and  disgusts 
the  client.  To  such  an  extent,  indeed,  do  I  believe  compromise 
to  be  abhorrent  to  the  instincts  of  the  Englishman  that  I  do  not 
hesitate  to  say,  that  a  man  who  gets  the  reputation  of  being  a 
**  settling  *'  and  not  a  *•  fighting ''  lawyer  is  doomed. 

Compromise  is  the  very  life  of  arbitration.  The  fact  is,  that 
in  the  usual  case  of  a  reference  to  two  arbitrators  the  arbitrators 
have  no  pretensions  to  judicial  impartiality,  and  are  mere  par- 
tisans, each  considering  that  his  role  is  to  do  the  best  he  can  for 
*«  his  man,'*  and  utterly  oblivious  of  the  fact  that  they  should 
regard  and  behave  themselves  as  judges*  To  such  a  pass  have 
things  come  that  the  usual  course  of  proceeding  now  seems  to 
be,  when  one  party  has  nominated  as  his  arbitrator  a  person 
obviously  disqualified  by  interest  or  bias  from  bringing  a  judicial 
mind  to  bear  on  the  facts,  his  opponent,  instead  of  objecting  and, 
if  necessary,  applying  for  an  injunction,  resignedly  takes  refuge 
in  the  craven  expedient  of  appointing  a  second  so-called  "  arbi- 
trator "  equally  prejudiced  in  the  other  direction.      The  offspring 
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of  two  blacks  is,  however,  notoriously  not  a  white.  It  is  sur- 
prising that  in  such  circumstances  they  fail  to  agre^,  and  that 
the  services  of  the  umpire  are  almost  invariably  requisitioned? 
The  absolute  illegality  of  this  partizanship  of  arbitrators  is 
unquestionable,  and  was  strongly  insisted  upon  by  Mr.  Justice 
Erie  in  the  case  of  Oswald  v.  Orey^  when  he  said :  •*  It  appears 
in  the  present  case  that  each  of  the  arbitrators  has  considered 
himself  as  the  agent  of  the  party  who  nominated  him.  This  is  a 
notion  which  ought  strongly  to  be  repudiated,  and  it  is  wrong 
for  an  arbitrator  so  nominated  to  consider  himself  appointed  to 
take  care  of  the  interests  of  one  party  only  and  not  of  the  other 
as  well." 

How  such  a  tribunal,  proceeding  on  such  an  apology  for  legal 
principles,  can  ever  commend  itself  to  a  lawyer  has  always 
appeared  to  me  incomprehensible.  Nor  have  I  in  a  provincial 
practice  discovered  any  popular  demand  for  it.  On  the  con- 
trary, I  have  oftentimes  witnessed  the  mortification  of  a  client 
who,  thanks  to  the  pernicious  **  Arbitration  Clause,'*  or  the 
grandmotherly  solicitude  of  Parliament,  discovers  too  late  that 
he  has  all  unwittingly,  perhaps,  been  deprived  of  what  he  had 
fondly  thought  was  his  inalienable  right — the  right  of  invoking 
the  aid  of  his  country's  law.  Such  is  the  occasion  on  which  to 
get  an  outspoken  estimate  of  an  Englishman's  idea  of  arbitration. 

If  anyone  thinks  this  assertion  extravagant,  let  him  study  the 
Digests  for  the  last  ten  years,  and  see  the  variety  of  attempts 
which  have  been  made  to  escape  the  octopean  grasp  of  a  strin- 
gent Arbitration  Clause;  to  escape,  that  is  to  say,  a  tribunal 
which  was  presumably  the  palrty's  own  original  choice.  It  has 
been  urged  that  the  public  have  lost  confidence  in  the  Queen's 
Bench,  and  have  demanded  a  substitute.  I  do  not  believe 
this  is  so,  and  have  yet  to  meet  the  ^<  business  man  "  who  placed 
the  arbitration  room  above  the  Queen's  Bench  as  a  medium  for. 
the  settlement  of  differences.  Let  the  apologists  for  arbitration 
say  what  they  will,  no  "  arbitration  chamber  "  can  command  the 
confidence  and  respect  with  which  the  Queen's  courts,  in  spite 
of  their  shortcomings,  are  regarded  by  the  British  public.     A 

1  24  L.  J.  Q.  B.  Div.  69. 
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judge  is  notorioasly  independent  of  the  parties  who  come  before 
him  —  indeed,  they  scarcly  know  whence  he  comes  or  whither 
he  goes ;  he  can  view  with  perfect  mental  equipment  the  issue 
he  has  to  try ;  long  training  and  practice  have  formed  in  him  the 
habit  of  grasping  facts  rapidly ,«  of  appreciating  their  relative 
significance,  and  of  drawing  correct  inferences  from  them  with 
logical  precision.  And  above  and  beyond  all,  there  is  the  cer- 
tainty that  he  will  decide  the  issue  by  the  application  of  intelli- 
gible and  accepted  legal  principles,  the  soundness  of  which  can, 
if  necessary,  be  tested,  instead  of  by  the  haphazard  ^*  difference- 
splitting''  which  prevails  in  the  arbitration  room.  A  judge 
(without  a  jury  for  preference)  is  an  infinitely  better  and  more 
satisfactory  tribunal  than  any  body  of  arbitrators,  voluntary  or 
official,  can  ever  be.  No  judge  is  less  given  to  loquacity  than 
Mr.  Justice  Day,  but  even  he  broke  out  on  a  recent  occasion  at 
Manchester.  <<  It  is  shocking  to  think,''  said  he,  **  that  actions 
of  this  sort  (colliery  flooding)  sometimes  go  to  a  reference,  and 
last  from  month  to  month,  often  for  more  than  a  year ;  whereas 
under  the  present  circumstances  [trial  at  the  assizes]  this  case 
has  occupied  only  four  days  and  a  fraction." 

There  is  another  argument  which  has  always  seemed  to  me  to 
afford  a  striking  condemnation  of  the  theory  of  settling  disputes 
by  arbitration,  and  upon  principles  other  than  legal,  and  I  hope 
you  will  not  consider  it  a  far-fetched  one.  I  refer  to  the  fact 
that  in  the  Bevealed  Law — where  one  might,  perhaps,  more 
than  anjrwhere  else  have  expected  to  find  the  **  give  and  take  " 
principle  propounded  —  legal  principles  applied  by  duly  consti- 
tuted **  judges  "  were  insisted  upon  as  the  only  proper  medium 
for  the  settlement  of  differences.  If  we  turn  to  Deuteronomy,^ 
we  find  this  stated  with  remarkable  force  and  precision :  <<  If 
there  arises  a  matter  too  hard  for  thee  in  judgment  between 
blood  and  blood,  between  plea  and  plea,  and  between  stroke  and 
stroke,  being  matters  of  controversy  within  thy  gates,  then  shalt 
thou  arise  «  «  *  and  shalt  come  unto  the  judges  that  shall 
be  in  those  days,  and  inquire,  and  they  shall  show  thee  the  sen* 
tence  of  judgment.     And  thou  shalt  do     *     *     *     according  to 

1  Ch.  17. 
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the  sentence  of  the  law  which  thej  shall  teach  thee,  and  accord* 
ing  to  the  judgment  which  they  shall  tell  thee  thou  shait  do; 
thou  shalt  not  decline  from  the  sentence  which  they  shall  show 
thee  to  the  right  hand  nor  to  the  left.'*  This  remarkable  pro- 
nouncement should  have  special  weight  and  influence  with  a 
lawyer,  inasmuch  as  our  law,  as  Blackstone  reminds  us,  is  in 
part  founded  upon  and  ^<  should  not  be  suffered  to  contradict  " 
the  Revealed  Law.  But  apart  from  this  consideration  and  from 
any  question  of  religious  opinion,  it  is  interesting  as  evidencing 
the  rejection  in  a  primitive  state  of  society  of  the  method  and 
principle  of  arbitration.  Why  was  it  rejected?  I  think  I  have 
said  enough  to  show  that  both  in  the  abstract  and  in  the  con- 
crete arbitration  as  a  medium  for  the  settlement  of  differences 
is  an  egregious  failure.  There  is,  however,  a  last  consideration 
which  perhaps  more  than  any  amount  of  abstract  reai^oning 
should  serve  to  drive  home  the  last  nail  in  the  coffin  of  arbitra- 
tion. Of  course,  I  allude  to  the  chequered  career  of  the  *^  In- 
fant English  Tribunal  of  Commerce/'  as  its  progenitors  fondly 
termed  it,  which  on  the  23d  November,  1892,  was  bom  into  an 
expectant  world.  Some  of  us  will  doubtless  recollect  the 
despairingly  pessimistic  paper  read  by  our  friend  Mr.  Herbert 
Bentwitch  at  Manchester  three  years  ago,  in  which  he  deliber- 
ately espoused  what  he  candidly  admitted  was  a  "policy  of 
despair,'*  ».  e.  the  cause  of  arbitration,  particularly  in  reference 
to  the  birth  of  the  "infant"  in  question.  It  will  be  remem- 
bered that  he  lugubriously  asserted  that  the  time  had  arrived 
when  we  lawyers  "  must  follow  to  the  chambers  of  arbitration 
the  work  which  has  been  withdrawn  from  the  courts."  Like 
Moses  of  old,  he  would  have  led  us  into  a  **  promised  land,"  a 
land  **  flowing  with  milk  and  honey,"  even  the  fertile  plains  of 
the  Chamber  of  Arbitration,  which,  he  seductively  assured  us, 
might  be  made  "  the  very  tribunal  for  solicitors."  The  invita^ 
tion«  however,  fell  on  deaf  ears:  lawyers  preferred  to  sojourn  in 
the  *  *  wilderness  of  single  instances.  * '  And  the  event  proves  their 
wisdom.  Had  we  followed  Mr.  Bentwitch's  lead  into  his  prom- 
ised land,  one  thing  is  very  certain,  and  that  is  that  long  ere  this 
we  should  have  been  reproaching  him  in  the  language  of  the  ancient 
Israelites :  *'  Wherefore  have  ye  brought  us  into  this  evil  place? 
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It  is  no  place  of  seed  or  of  figs  or  of  -nnes  or  of  pomegranates," 
for  this  laooentatioii  would  aptlj  describe  the  condition  of  the 
liondon  Chamber  of  Arbitration. 

Most  of  OS  will  recall  the  events  which  led  up  to  the  Inaugura- 
tion of  this  tribunal,  and  the  expected  crisis  in  our  history  which 
it  was  to  have  brought  about.  **  23d  Nov.  1892  is  a  day  to  be 
remembered  in  the  legal  history  of  this  country,  for  it  witnessed 
the  inauguration  of  die  most  dangerous  rival  which  our  law 
courts  have  yet  seen."^  And  that  good  old  Job's  comforter, 
the  LoM  Timesj  of  eourse  had  its  periodical  fit  of  hysterical 
pessimism:  **  Twelve  hundred  matters  are  said  to  be  already  in 
the  Registry  of  the  new  City  Arbitration  Chamber,  calling  for 
settlement  —  anyhow,  but  settlement.  Each  one  of  these  1200 
matters  is  a  reproach  to  the  Supreme  Court  of  Judicature  and 
to  every  successive  Government  and  to  successive  benches  of 
judges  who  have  allowed  the  established  tribunals  of  the  land  to 
fall  behind  the  age  and  the  wants  of  the  people."  *  The  Law 
•Journal  alone  refused  to  welcome  the  ^'infant,"  and,  un^s- 
mayed  by  the  croaking  of  the  pessimists,  loyally  stood  by  the 
Queen's  Bench.  And  has  not  its  sagacity  been  abundantly  es- 
tablished? Four  short  years  have  passed,  and  what  has  become 
of  this  **  dangerous  rival  '*  which  was  to  supplant  the  effete  and 
discredited  Queen's  Bench?  What  became  of  the  1200 
** reproaches*'  which  the  Law  Times  alleged  was  crying  to 
heaven  for  redress?  What  has  become  of  the  appalling  list  of 
sixty-eight  folio  pages  recording  the  names  of  the  1200  "  arbi- 
trators "  who  were  appointed  to  stem  the  pent-up  torrent  of 
"reproaches"  which  was  expected  to  pour  into  the  Chamber 
the  moment  the  door  was  opened? 

The  most  striking  answer  to  these  inquiries  is,  No  one  knows. 
l»r«  Hrt  Imow.  hnwpvpi*.  that  the  **  dangerous  rival  "  that  was 

bhe  ultimate  absorption  of  all  the  corn- 
country,  up  to  August,  1896,  had  only 
Lses  submitted  to  its  decision,  "  How 
But  it  will  not  have  lived  in  vain ;  for 

of  Com-  s  94  L.  T.  74. 

I.  27,  p. 
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it  has  helped  to  arouse  the  profession  from  a  state  of  chronic 
supineness  to  a  sense  of  its  duty  to  the  public,  which  has  resulted 
in  several  much-needed  reforms  in  legal  administration,  some  of 
which  have  already  been  brought  into  operation,  whilst  others 
are  on  the  eve  of  accomplishment.  It  was  expected  at  the  time 
that  the  idea  would  ^<  catch  on/'  and  that  similar  tribunals  would 
be  established  in  commercial  centers  like  Manchester,  Liverpool, 
and  Birmingham.  But  Manchester  and  Liverpool  were  cautious ; 
they  were  not  so  enamored  of  the  idea  as  London  was ;  they 
wanted  something  more  substantial  than  a  Chamber  of  Arbi- 
tration. 

What  said  the  Liverpool  Mercury  at  the  time?  "  There  are 
various  reasons  for  doubting  the  advantages  of  such  a  chamber, 
the  chief  one  being  the  want  of  the  judicial  element  in  arbitra- 
tion. *  *  *  The  past  experience  of  arbitration  in  this  city 
has  not  been  favorable.  Some  few  years  ago,  when  this  method 
of  settling  disputes  was  much  more  in  vogue,  it  was  found  that 
arbitrators  (except  a  few  much-sought-after  ones)  bad  an  unfor- 
tunate and  injudicious  tendency  to  decide  on  the  lines  of  <  split- 
ting the  difference,'  a  proceeding  which,  however  advantageous 
to  the  settlement  of  commercial  haggling,  does  not  recommend 
itself  to  the  minds  of  suitors  anxious  for  their  rights. ' '  I  believe 
the  Manchester  Ouardian  has  expressed  similar  views.  We 
have  it  on  the  authority  of  a  great  politician,  in  a  phrase  which 
has  now  become  classical,  that  **  what  Lancashire  thinks  to-day 
England  will  say  to-morrow.''  And  Lancashire's  thoughts  on 
the  arbitration  question  would  at  length  appear  to  be  on  the  eve 
of  realization  by  the  concession  of  the  one  tribunal  that  has  the 
heart  and  confidence  of  the  country,  scih :  a  judge  of  the  High 
Court  whose  sittings  will  be  substantially  continuous,  and  who 
may  be  expected  to  do  for  Lancashire  commercial  cases  what  Mr. 
Justice  Mathew  has  with  such  signal  success  accomplished  for 
London. 

The  conclusion  to  which  one  is  irresistibly  driven  is  that  the 
**  men  of  London  "  do  not  "  prefer  to  have  their  causes  settled  " 
in  the  manner  indicated  —  hesitatingly,  it  is  true  —  by  the  late 
Lord  Chief  Justice.  The  Queen's  Bench  still  holds  first  place 
in  the  hearts  of  the  people,  still  commands  the  loyal  affection 
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and  the  confidence  which  is  the  reward  of  tried  and  faithful  ser- 
vice. The  preservation  of  this  relationship  between  the  law  and 
the  people  rests  with  the  profession ;  and  I  believe  wc;  are  fully 
alive  to  the  responsibility,  and  ready  to  cheerfully  sacrifice  self- 
interest  upon  the  altar  of  public  experience.  It  is  certain  that 
never  before  in  legal  history  has  the  profession  been  so 
thoroughly  awake  to  the  fact  that  the  law  as  a  remedial  agency 
is  impotent  unless  the  machinery  for  applying  it  is  maintained  in 
efficient  working  order,  and  with  a  due  regard  to  the  improve- 
ments which  the  exigencies  of  an  ever-developing  commerce  and 
civilization  demand.  If  we  persist  in  our  agitation  for  certain 
well-recognized  and  pressing  reforms  —  particularly  the  restric- 
tion of  interlocutory  applications  and  appeals,  the  introduction 
of  the  wholesome  principle  of  taxation  that  the  unsuccessful 
litigant  must  indemnify  the  victor,  and  the  extension  of  the 
jurisdiction  and  readjustment  of  the  fees  in  the  County  Court  — 
the  pernicious  expedient  of  involuntary  compromise  will  be 
abandoned,  the  much-dreaded  *^  Arbitration  Clause ''  will  become 
a  curiosity;  and  the  Chamber  of  Arbitration,  deprived  of  its 
only  supports,  will  go  down  to  an  untimely  grave  **  unwept^ 
unhonored,  and  unsung.'' 
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BEACTON:  A  STUDY    IN  HISTORICAL  JUEISPRU- 

DENCE.     • 

A  study  of  the  monuments  of  legal  history  possesses  a  peou- 
liar  fascination.  From  them  may  be  traced  the  growth  of 
national  lif  e,  and  that  too  with  more  certainty  than  by  any  other 
documentary  evidence.  It  is  this  human  interest  that  is  to  be 
found  in  the  mustiest  pipe  roll  or  dustiest  chancery  precedent 
that  makes  legal  research  a  pleasure  rather  than  a  task. 

In  a  consideration  of  legal  history  certain  names  come  to  our 
yiew  with  constant  recurrence.  These  words,  these  names: 
Glanville,  Bracton,  Fleta,  that  meet  us  at  every  turn  in  the 
somewhat  devious  paths  of  early  English  legal  history  are  not 
mere  signs  used  to  convey  the  conception  of  a  legal  epoch  or 
impulse,  they  stand  for  men  as  well  as  works.  They  bring  us 
back  to  an  age  in  which  our  present  system  of  law  was  in  an 
actively  formative  period  and  show  us  the  first  pioneers  in  the 
juridical  literature  of  England. 

The  study  of  the  personality  of  the  men  whose  names  I  have 
recalled  makes  the  law  of  their  time  as  real  and  living  as  that 
which  is  being  placed  upon  our  statute  books  or  enunciated  by 
our  judges  in  this  year  of  grace  1897. 

There  is  one  name  in  English  legal  history  that  stands  pre- 
eminently above  all  others.  Brooke,  Fitzherbert,  Hengham, 
Littleton,  Coke,  Blackstone,  Christian,  Stephens  were  proud  to 
confess  their  obligations  to  that  "  old  master  "  whose  work  has 
come  to  us  under  the  name  of  Bracton. 

This  is,  however,  an  age  of  incredulity,  an  age  of  investiga- 
tion, of  enlightenment  by  individual  endeavor,  and  before  we 
accord  to  this  authority  even  a  moiety  of  that  meed  of  praise  of 
which  our  forbears  have  deemed  him  worthy,  let  us  study  the 
man  and  his  works  for  ourselves.  Self-conviction  will  give 
added  weight  to  our  tribute,  should  we  find  the  payment  just. 

Before  considering  the  contributions  to  legal  literature  which 
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are  associated  with  the  names  of  Braoton  let  ns  make  the 
acquaintance  of  the  man  himself. 

We  have  a  choice  of  names  by  which  we  may  know  him.  The 
Snglish  records  furnish :  Bracton,  Bratton,  Brattan,  Bryckton, 
Britton,  Briton,  Breton.  All  these  names  are  believed  to  have 
been  used  to  designate  but  one  person,  Henry  of  Bratton  or 
Bracton.  As  he  has  become  so  indissolubly  identified  with  the 
book  called  Bracton  we  will,  at  least  in  this  case,  adhere  to  the 
doctrine  which  he  was  the  first  to  recognize,  that  is,  siare 
dectsisy  and  know  him  as  we  call  his  book. 

It  is  probable  that  he  was  bom  in  Devonshire,  but  there  is  no 
certain  evidence  that  points  to  this  or  that  village  as  the  unques- 
tioned place  of  his  nativity.  Professor  Maitland,  in  his 
erudite  edition  of  Bracton 's  "  Note  Book,"  to  which  I  am  most 
deeply  indebted  for  information  not  elsewhere  available,  has 
relieved  us  of  that  carking  suspicion  that  Bracton  bad  an  ab- 
normal quantity  of  teeth,  and  at  the  same  time  demonstrated 
beyond  a  reasonable  doubt  that  he  was  laid  at  his  death  in  the 
nave  of  Exeter  Cathedral,  of  which  church  he  had  been  chan- 
cellor;  for  there  **  Bratton's  altar  stood,'*  and  as  the  bell  which 
bore  his  name  sent  to  the  waiting  world  the  call  to  evensong, 
the  memory  of  the  morning  mass  sung  for  the  health  of  the 
soul  of  the  dead  chancellor  recalled  to  Uie  people  a  learned  and 
npright  judge.^ 

Aside  from  legal  records,  we  have  little,  if  any,  contemporane- 
ous record  of  Bracton's  busy  life.  The  first  biographical  notice 
that  I  have  found  of  him  is  that  given  by  Leland,  in  Commen- 
tarii  de  Scriptoribus  Britannicis,  and  upon  this  have  been  based 
the  e^dsting  popular  biographies  of  early  date.  Tanner  in  his 
bic^aphical  work,  as  well  as  Bale  in  lUustrium  Majoris  Britan- 
niae  Soriptorum  Catalogus,  uses  Leland's  account  of  the  life  of 
Bracton ;  and  Bale  further  says  that  Bracton  was  educated  at 
Oxford.  There  is  absolutely  no  trustworthy  evidence  upon 
which  to  base  this  last  assumption ;  yet  this  error  is  to  be  met 

1  Bratton     Court     In     Minehead  LXym.,  Monasticon^  Vol.  6,  p.  1097. 

parish  claims  to  be  his  bnrlal  place.  Bo).  Pari.  YoL  1^  p.  8^  Intro,  to  Note 

but    the    best    evidence    points    to  Book.    Maitland,  Iff. 
Bxeter.    Twiss.  Bracton,  Vol.    2,  p. 
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to-day,  generally,  but  not  always,  in  company  with  the  equally 
fallacious  statement  that  Bracton  was  a  practicing  attorney  and 
so  gained  bis  knowledge  of  the  intricacies  of  procedure. 

Prom  Bale  ^  to  Fobs  ^  little  light  was  shed  upon  the  personality 
of  Bracton.  It  may  be  truly  said  that  Maitland  ®  and  Bigg  *  have 
given  us  more  exact  knowledge  of  Bracton  than  the  sum  of  their 
predecessors. 

We  may  conclude  in  the  light  of  present  information,  that 
Bracton  spent  the  greater  part  of  the  active  period  of  his  exceed- 
ingly busy  life  in  his  native  county  of  Devonshire,  and  there 
he  made  his  home.  He  gathered  some  property,  and  was  not 
dependent  upon  the  judicial  salary  or  ecclesiastical  emoluments 
that  fell  to  him. 

He  was  both  a  churchman '  and  a  jurist,  rather  a  common 
thing  in  his  time,  when  in  the  majority  of  cases,  piety  was  no  more 
essential  to  ecclesiastical  preferment,  than  legal  learning  to  a 
judge.  Bracton,  though,  was  a  pious,  godly  man,  whose  face 
was  set  against  corruption,  fraud  and  ignorance,  even  in  high 
places,  an  attitude  as  rare  in  his  day  as  in  ours,  and  infinitely 
more  dangerous  to  its  holder.  His  efforts  purified  the  judiciary 
which  he  graced  by  his  learning. 

We  can  point  to  certain  well  authenticated  periods  in  his 
•career,  and  with  these  as  a  basis  we  have  but  slight  difilculty  in 
constructing  an  almost  continuous  record  of  his  legal  activity.* 
In  1245,  he  was  a  justice  in  eyre  in  the  counties  of  Lincoln, 
Nottingham  and  Derby.  In  1248,  he  took  the  assizes  in  Com-^ 
wall,  Devon,  Somerset,  Dorset  and  Wiltshire;  and  here  we  find 
him  associated  with  Judge  Henry  of  Bath,  whpm  he  afterwards 
exposed  for  veniality  in  office.  In  1253, 1255,  1256, 1257, 1259 
and  1267  we  have  records  in  which  his  name  appears;  and, 
among  the  facts  gleaned  from  these  records,  we  learn  that,  in 

1  lUus.Maj.  Brit.  Scrip. Cat.,  tupra.  *  As   instances  in  Records:  Placi- 

s  Lives  of  the  Judges.  tomm  Abbreyiatio  f.  188  ex.  86  Henry 

•  Bracton's  Mote  Book.  III.  (1252), New Foedera  1.  820^  second 

4  Encyclopedia  of  National   Biog-  assize  of  89  Henry  III.  (1255) :  Bz« 

raphy.  cerpta  Bot.  Fin.    1250-67.    See   also 

'  Besides    authorities    mentioned,  Dag.  Chron.  18,  Seld.  Heng.  120. 

see  Faali*B  Qeschichte  von  England, 

ni.  828. 
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addition  to  the  usual  salary  of  £40  per  year  the  king,  in  1254, 
made  him  a  gift  of  royal  venison,  and  in  1255  gave  him  a  Lon- 
don residence.^  In  1256  more  venison  was  granted  the  favored 
judge.  It  is,  perhaps,  this  evidence  of  an  abundance  of  provisr 
ion  that  has  led  zealous  partisans  of  Minehead  to  advance  the 
hypothesis  that  the  skeleton  with  the  double  row  of  teeth  now 
resting  in  that  parish  is  that  of  Bracton. 

During  ttte  twenty  years  that  preceded  his  death  he  was  a 
judge,  and  for  at  least  a  part  of  that  time  held  pleas  before  the 
king.  The  learning  and  probity  that  distinguished  him,  caused 
him  to  be  trusted  by  all  the  conflicting  parties  of  his  time. 
Although  in  high  favor  with  his  royal  master,  yet  when  the 
patriotic  and  constitutional  party  triumphed  he  held  his  place. 
**  Men  may  come  and  go,  constitutions  may  be  established  and 
annulled,  king  or  earl  may  be  victorious ;  but  Bracton  takes  the 
Devonshire  assizes. '^ 

Something  of  a  mystery  rests  upon  the  question  of  his  death. 
No  data  conclusively  establishes  its  exact  date  or  place.  The 
story  of.  his  death  at  Lewes  has,  however,  been  disproved* 
Some  time  between  1265  and  1268  he  was  borne  to  his  last  resting- 
place  in  the  Cathedral  of  Exeter. 

The  years  of  Bracton's  greatest  usefulness  were  stirring  ones. 
The  clash  of  arms  sounded  throughout  the  land.  The  Barons 
'warred  against  the  King.  The  sunshine  of  peace  was  shadowed 
by  either  retreating  or  advancing  war  clouds.  Yet  those  years 
of  turmoil  gave  birth  to  much  that  was  of  vital  importance  in 
the  upward  growth  of  the  nation.  The  children  of  storm  and 
battle  were  to  be  stronger  in  peace  than  their  parents  in  war. 
When  we  read  of  "  The  Mad  Parliament,  The  Provisions  of 
Oxford,  of  Westminster,  The  Mise  of  Amiens,  The  Battles  of 
Liewes  and  Eversham,**  we  are  reading  of  the  times  of  Bracton. 

Constitutional  changes  were  not  the  only  ones  that  marked 
these  years.  We  find  the  pages  of  judicial  history  crowded  with 
the  events  of  those  days  of  change.  If  we  compare  the  status 
of  English  jurisprudence  of  the  time  of  Bracton  with  that  of  the 

1  Hen.  in.  ri3M)  grant  by  patent     during  the  minority  of  the  son  and 
tat  hia  chambers,  of  the  London  Man-     heir  of  the  Barl. 
0ion  of  the  deceased  Earl  of  Derby 
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later  half  of  the  12th  century,  we  perceive  that  a  great  change 
has  taken  place.  In  following  this  development  we  find  that  a 
stage  has  been  reached  where,  as  says  Professor  Ottterbock, 
**  The  Feudal  System  is  completed,  new  forms  of  actions 
(assizes)  have  taken  the  place  of  early  methods,  the  recognition 
of  judicial  decisions  as  authorities  and  productive  sources  of 
law  have  been  established,  and  these  together  with  the  impulse 
given  by  Boman  law  and  the  scholastic  spirit  animating  the 
lawyers  had,  since  Glanville's  time,  developed  English  law  into 
an  artistically  organized  and  often  overrefined  system/' 

Law  had  become  a  science,  and  a  science  too  broad  and  deep 
to  be  comprehended  by  those  untrained  in  it.  The  days  when 
a  man  was  appointed  a  judge  for  the  strength  of  his  arm  were 
drawing  to  a  close,  and  the  monarch's  choice  fell  upon  men 
leu*ned  in  the  law.  Advancement  brought  enlightenment,  and 
with  the  development  of  the  written  law  came  the  consciousness 
of  the  inadequacy  of  theyti«  fion  scriptum.  <<  Sola  Anglia  uaa 
est  infimbua  suisjure  non  scripto^*^  said  Bracton. 

The  need  of  what  had  not  as  yet  been  created  in  England,  an 
authoritative  legal  text-book  of  English  law,  came  to  be  appar- 
ent.^ ^*  A  scientific  commentary  upon  the  law  of  the  land,"  as 
established  by  precedent  was  the  want  of  the  hour.  The  ful- 
fillment of  the  demand  was  made  possible  by  Bracton.  This 
author  gave  to  legal  literature  two  works,  his  Treatise,  a  text- 
book based  largely  upon  adjudications  of  English  judges;  and 
his  Note  Book,  which  comprised  a  collection  of  cases  grouped 
into  orderly  divisions. 

We  will  first  consider  the  Treatise,  or,  as  we  find  the  title 
printed  in  the  several  editions  of  his  work,  ^^Henrici  de  Bracton 
de  Legibus  et  Consuetudinibus  Angliae  Libri  quinque  in  varios 
tractatus  distincti."  The  question  of  the  date  of  this  work  has 
given  rise  to  much  difference  of  opinion.  It  is,  however,  prob- 
able that  the  work  was  hardly  begun  as  early  as  1845,  but  rather 

I  Sacb  a  work  was  needed  not  onlj  at  thai  period  might  Tery   possibly 

to  direct  the  studies   now  necessary  make    their    own    arbitrary    rulings 

and  to  guide  practitioners  tliemselyes,  a    substltate    for    law.     Gtiterbock. 

but  also  to  protect   suitors  against  Henrlcusde  Bracton. 
ignorant  or  malevolent  judges,  who 
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about  1250.  It  was  in  process  of  construction  in  1256.  In  1258 
it  was  revised ;  but  after  this  date,  no  work  was  done  upon  it 
save  in  the  way  of  glosses  or  marginialia;  and  with  this  view 
Maitland  and  Twiss  agree.  I  cannot,  however,  lay  as  much  stress 
as  Professor  Maitland  upon  the  argument  that  as  Bracton 
was  in  1858  deprived  of  the  Bolls,  which  up  to  that  time  were 
at  his  disposal  as  authorities,  he  there  and  on  that  account 
ended  his  work  upon  the  Treatise.  If  the  manuscript  edited  by 
Professor  Maitland  is  the  ^*  Note  Book  *'  of  Bracton,  which  I 
believe  it  to  be,  there  can  be  no  manner  of  doubt  that  Bracton 
did  not  lack  authorities.  Therefore,  his  loss  of  the  I^Us  can- 
not strengthen  the  assumption  that  after  1258  no  large  amount 
of  work  was  done  upon  the  Treatise.  This  date  is  more  nearly 
established  by  internal  evidence  of  uncorrected  errors  of  the 
manuscript,  although  this  evidence  is  by  no  means  conclusive. 

The  work  is  an  unfinished  one.  It  breaks  off  in  the  midst  of 
an  exhaustive  dissertation  upon  the  Writ  of  Right,  and  there 
remains  no  evidence  that  Bracton  ever  concluded  his  treatment 
of  this  subject.  Succeeding  legal  authorities,  notably  Fleta  and 
Britton,  carry  the  subject  no  further  than  Bracton,  stopping 
where  he  stops,  and  this  in  itself  indicates  that  if  there  existed 
a  continuation  of  the  subject  at  any  time,  it  was  unknown  to  the 
immediate  successors  of  Bracton.  The  weight  of  evidence  is  in 
favor  of  the  conclusion  that  for  some  reason,  yet  unexplained, 
Bracton  did  not  live  to  complete  his  work. 

An  accurate  text  is  necessary  to  the  critical  study  of  any 
author.  Here  has  been  the  main  difficulty  to  earlier  research  in 
Bracton's  work.  It  is  true  that  MSS.  exist  in  considerable 
Dumber,  most  of  which  may  be  said  to  have  come  from  the 
MSS.  of  1275,  and  several  early  editions  of  Bracton  are  pro- 
curable, but  between  the  various  MSS.  there  is  much  vari- 
ance and  the  early  printed  editions  are  poorly  edited.  The 
difficulty  in  correctly  reading  Bracton  does  not  lie  in  the  author's 
language,  but  in  the  confusing  and  conflicting  glosses  and  inter- 
polations of  the  various  students  and  scribes  through  whose 
hands  the  MSS.  have  passed.  We  have  to-day,  however, 
a  text  of  Bracton,  and  by  the  erudition  of  Professor  F.  W.  Mait- 
land, a  most  satisfactory  text  of  the  Note  Book. 
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We  can,  in  describing  the  scope  of  the  Treatise,  use  no  better 
words  than  those  used  by  Bracton  to  express  his  purposes  and 
hopes,  when  he  commenced  his  self-imposed  task  of  giving  to 
Englishmen  that  which  they  had  never  before  possessed :  — 

*<  Cum  autum  hujusmodi  leges  et  consuetudines  per  insipientes 
et  minus  doctos,  *  *  *  saepius  trahantur  ad  abusum,  et  quae 
stant  in  dubiis,  et  opinionibus  multotiens  pervertuntur  a  major- 
ibus,  que  potius  proprio  arbitrio  quam  legum  auctoritate  castts 
decidant  *  *  *  ad  instructioneme  saltem  minorum  animum 
erexi  ad  Vetera  judicia  justorum  perscrutanda  *  *  ♦  facta 
ipsorum  consilia  et  responsa  *  *  *  in  unum  summam 
redigendo/* 

As  has  been  aptly  said,  **  the  clear  and  lucid  picture  of  law, 
of  the  fullest  detail  and  all  arranged  in  a  logical  and  lucid 
system  was,  as  far  as  he  wrote,  a  fulfillment"  of  the  words 
quoted. 

The  law  of  the  land,  the  common  law,  forms  the  principal 
subject  of  his  consideration,  and  this  is  treated  broadly  and 
philosophically.  Procedure,  both  in  civil  and  criminal  cases; 
rules  of  substantive  law;  the  feudal  system;  the  law  of  real 
property,  and  that  concerning  things  personal;  as  well  as  much 
that  belongs  to  other  divisions  of  jurisprudence  are  treated  in 
this,  the  most  important  of  our  earlier  legal  classics  devoted  to 
English  common  law. 

The  Treatise  is  divided  into  five  books:  The  first  two  are 
headed,  De  Berum  Divisione,  and  De  Adquirendo  Berum 
Dominio,  and  are  divided  into  chapters  and  paragraphs.  The 
other  books  have  no  headings,  they  are  divided  into  tracts,  and 
these  into  chapters  and  paragraphs.  The  third  book  contains 
two  tracts :  De  Actionibus,  and  De  Corona.  The  fourth  book 
has  seven  tracts.  The  first  five  are  named  after  the  assizes  of 
which  they  treat.  The  last  two  treat  respectively,  De  Actione 
Dotis,  De  Ingressu.  The  fifth  book  is  divided  into  five  tracts, 
as  follows:  De  Breve  de  Becto,  —  De  Essoniis,  —  Defaltis, 
Warrantia,  De  Exceptionibus. 

We  read  the  careful  well  chosen  Latin,  in  which  now  and 
again  appears  an  Anglo-Saxon  word  which  seems  to  express  the 
exact  shade  of  meaning  better  than  its  Latin  representative,  and 
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we  are  attracted  by  the  extreme  practicalness  of  the  whole  work ; 
and  yet  utilitarian  ideas  are  not  pressed  to  their  fullest  extent, 
for  we  find  the  mode  of  presentation  graced  and  varied  by 
"versus  memoriales  ''  and  digressiones. 

Before  proceeding  to  a  further  review  of  the  Treatise,  I  wish 
to  introduce  the  manuscript  known  as  the  Note  Book.  This  his- 
toric document  was  given  to  the  world  as  the  work  of  Bracton, 
through  the  research  of  Professor  Vinogradoff,  and  it  happily 
fell  to  the  lot  of  Professor  F.  W.  Maitland  to  prepare  the  manu- 
script for  the  press.  The  Note  Book  being  less  known  than  the 
Treatise,  I  will  describe  it  more  at  length  than  I  otherwise  would. 

Twenty-four  quaternions  of  parchment,  of  which  two  are  im- 
perfect and  one  much  longer  than  its  fellows,  are  bound  together 
into  a  volume  about  eleven  inches  in  height  and  nine  in  breadth ; 
and  we  might  find  this,  if  we  could  see  it  in  its  resting-place  on 
the  shelves  of  the  British  Museum,  by  remembering  the  three 
labels  which  adorn  its  broad  back.     They  are  as  follows :  — 


Placita  Et  Assisae  1-24  Hen.  III. 


Mus.  Brit.  Jure  Emptiones. 


12,269,  Plut.  CLXXII.  C. 


The  first  quaternion  is  not  perfect.     One  sheet  is  missing,^ 
and  one  is  much  injured.     Some  exercises  in  the  second  quater- 

^  The  contents  of  the  missing  portion  have  been  yirtoally  restored  by 
Professor  Maitland. 
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nion  make  a  few  words  in  a  gloss  illegible.  The  end  of  the  book 
seems  to  be  missing,  —  but  what  part,  if  any,  has  disappeared  is 
as  yet  nndetermined.  On  the  whole,  with  the  exceptions  just 
noted,  the  work  is  in  good  condition. 

The  Note  Book  contains  some  2,000  excerpts  from  the  judicial 
records  of  1-24  Hen.  III.  These  transcripts  of  cases  are  in  the 
handwriting  peculiar  to  the  thirteenth  century;  although,  from 
variations  in  the  writing,  we  conclude  it  to  be  the  work  of  sev- 
eral scribes,  some  four  or  five,  and  these  copjnsts  were  evidently 
employed  at  the  same  time.  **  Every  indication,"  says  the 
learned  editor  of  the  Note  Book,  **  points  to  haste  in  construc- 
tion ;  in  writing  one  part  of  the  work  two  clerks  constantly 
relieved  each  other  at  short  intervals;  '*  and  this  fact  is  impor- 
tant in  suggesting  the  probable  date  of  the  compilation.  There 
seems  to  have  been  a  well-arranged  system  of  work.  The  head- 
ings were  written  and  assignments  made  by  one  person.  As  ttte 
clerks  completed  their  assignments  the  various  pieces  of  parch- 
ment of  which  the  book  is  made  up  were  delivered  to  the  person 
in  charge,  by  whom  they  were  placed  together.  The  work, 
despite  the  evident  haste,  was  well  done,  as  a  comparison  of  the 
manuscripts  with  the  rolls  shows. 

We  see  in  this  collection  of  cases,  the  first  that  is  known  to  . 
English  legal  history,  the  work  of  a  man  who  had  in  his  mind  a 
definite  system  of  selection,  and  whose  work  was  done  with  the 
specific  object  of  furnishing  data  for  the  development  of  legal 
topics.  No  man  before  Bracton  had  conceived  and  executed  the 
idea  of  the  validity  or  value  of  English  judicial  precedents  to 
the  determination  of  future  cases;  and  no  one  for  generations 
after  his  death  took  up  the  work  and  thought  he  left  behind. 
Indeed,  the  legal  writers  of  authority,  whose  works  follow 
Bracton  and  use  as  their  basis,  if  not  as  their  sole  subject-matter, 
the  theories  and  conclusions  of  bis  work,  eliminate  as  unneces- 
sary, the  cases  cited  by  him. 

I  wish  to  call  attention  to  the  internal  evidence  which,  as  I 
have  already  stated,  shows  the  extreme  haste  which  seems  to 
have  been  necessary  in  the  preparation  of  the  Note  Book.  From 
such  evidence,  I  conclude,  after  a  consideration  of  the  arguments 
advanced  by  the  editor  of  the  Note  Book,  that  the  date  of  thb 
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work  may  be  set  at  1258,  the  year  of  the  Exchequer  order  for 
the  return  of  the  rolls.  Up  to  that  time  Bracton  had  in  his 
hands  the  rolls  themselves  and  needed  a  work  such  as  the  Note 
Book  but  little.  Its  use  would  have  been  more  as  an  index- 
digest  than  as  a  compilation  of  authoritative  cases.  The  marks 
of  reference  upon  the  rolls  themselves  show  this  index  to  have 
been  unnecessary,  and,  as  unnecessary,  it  probably  did  not  exist. 
The  order  to  return  the  rolls  found  Bracton  unprepared  with 
data  from  which  to  complete  his  treatise  independently  of  the 
rolls.  It  would  seem  probable  that  he  immediately  assembled 
such  working  force  as  was  at  his  hand,  and  proceeded  as  rapidly 
as  he  could  with  the  work  of  transcribing  from  the  rolls  the 
cases  which  he  needed;  thus  work  may  have  been  outlined,  and 
even  commenced  before  the  Exchequer*  order  was  received;  be 
this  as  it  may,  when  the  time  came  for  the  rolls  to  be  at  the 
treasury,  Bracton  had  at  his  command  the  data  which  he  required 
for  the  completion  of  the  treatise. 

He  was  not  destined  to  complete  this  work ;  for  the  last  ten 
years  of  his  life  were  so  crowded  with  stirring  events  that  he 
could  do  no  more,  if  he  worked  upon  it  at  all,  than  make  now 
and  again  a  note  upon  its  margin.  It  would  seem  that,  upon 
the  return  of  the  rolls  and  the  completion  of  the  Note  Book, 
the  incentive  to  immediate  or  continuous  action  was  withdrawn, 
and  the  treatise  was  laid  aside,  with  the  thought  that,  on  a  future 
day  of  leisure,  it  would  be  completed.  But  that  day  never  came 
to  Bracton. 

We  will  now  consider  more  critically  the  Legibus  et  Consue- 
tndinibus  Anglise. 

We  may  say  of  the  English  law  before  the  age  of  Bracton, 
Jus  non  scriptum  consuetudinarium.  The  written  sources  of 
law  were  few  and  untrustworthy.  There  was,  however,  a  grow- 
ing sentiment  in  favor  of  an  organized  system  for  the  preserva- 
tion of  judicial  records,  and  the  transactions  of  the  various  courts 
began  to  be  carefully  compiled  and  properly  cared  for.  Bracton 
was,  however,  the  first  English  jurist  to  express  his  acknowledg- 
ment of  the  authority  of  the  decisions  of  courts  as  an  authorita- 
tive expression  of  law.  Tc quote  his  words:  **  Si  autem  aliqua 
nova  et  inconsneta  emerserint,  et  qusB  prius  usitata  non  f uerint 


Digitized  by 


Google 


54  31   ABiEBICAK  LAW  REVIEW. 

in  regno,  si  tamen  similia  evenerint,  per  simile,  judicentur  cum 
bona  sit  occasio  a  similibus  procedere  ad  similia." 

The  treatise  is  English.  It  is  founded  on  English  case  law 
and  English  customary  law.  Its  development  is  English.  The 
terminology  and  presentation,  however,  show  that  the  author 
owes  much  to  the  Roman  jurists.  Bracton  had  drunk  deeply  at 
the  source,  of  Roman  Jurisprudence.  He  was  familiar  with  the 
Corpus  Juris,  Civilis,  the  Decretum,  and  Decretals,  as  well  as 
the  Digest,  Code  and  Novelise.  He  had  studied  the  works  of  the 
masters.  From  these  studies  he  had  trained  himself  in  logical 
methods  of  presentation.  His  work  is  arranged  upon  a  Roman 
plan.  It  contains  many  principles  and  maxims  borrowed  from 
Rome. 

The  first  part  of  the  treatise  is  indebted  for  its  main  charac- 
teristics of  form  to  the  well  known  trichotomy  of  Justinian's 
Institutes:  **  Quod  omne  jus  pertinet  vel  ad  personas,  vel  ad  res, 
vel  ad  actiones."  We  note  this  Roman  influence  throughout  his 
work,  and  especially  when  we  compare  it  with  those  of  Azo  and 
Placentum ;  for  we  mark  the  same  breaking  of  the  subject-matter 
into  interrogatory  headings.  We  must  not,  however,  give  undue 
prominence  to  this  Roman  influence.  As  I  shall  endeavor  to 
demonstrate,  Bracton  used  the  logical  methods  of  Rome  but  his< 
law  was  English. 

We  naturally  pass  from  the  consideration  of  the  form  of  the 
work  to  the  authorities  upon  which  he  bases  his  conclusions. 
We  may  with  propriety  divide  these  into  English,  judicial  and 
customary,  and  pseudo-foreign.  I  would  advance  the  thesis 
that,  despite  the  manifest  debt  which  Bracton  owes  to  Rome,  he 
in  general  puts  forward  no  legal  principle,  and  states  no  author- 
ity as  conclusive,  that  has  not  received  a  recognized  place  in 
England  as  a  part  of  English  law. 

Bracton  cannot  be  accused  of  attempting  to  foist  the  Roman 
law  upon  the  English  people;  indeed,  in  more  than  one  instance 
he  leans  strongly  fi'om  both  canonists  and  civilians.  **  To  take 
a  most  obvious  instance,"  say  the  learned  authors  of  the  History 
of  English  Law,  ^*  in  the  great  controversy  about  the  legitimiz- 
ing of  bastards,  he  is  as  staunch  an  opponent  of  the  leges  and 
canones  as  the  most  bigoted  baron  could  be ;  and  indeed  we  find 
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some  difficulty  in  absolving  him  from  having  falsified  history  in 
order  to  secure  a  triumph  for  English  law." 

The  Treatise  is  in  the  main  based  upon  some  494  cases  which 
were  actually  decided  in  English  courts  ;  and  Bracton  claims  this 
source  for  the  greater  part  of  his  work.  **  Vetera  judicia  jus- 
torum,  facta  ipsorum,  consilia  et  responsa."  It  is  to  be  noticed 
that  he  does  not  employ  citations,  **  Where  rules  of  law  have 
been  recognized  by  ancient  customs,  or  where  principles,  through 
long  acceptance,  have  become  a  recognized  part  of  the  law  of 
the  land.  He  uses  them  rather  as  the  highest  authority  <*  in  the 
solution  of  difficult  and  doubtful  questions,  or  to  establish  the 
origin  and  existence  of  a  principle  of  special  character  or  recent 
date." 

We  can  group  the  citations  used  by  Bracton  into  four  general 
classes; — those  from  the  De  Banco  Rolls  (1217-1234),  Coram 
Bege  Rolls  (1234-1240) ;  Eyre  Rolls;  and  a  few  from  later  and 
miscellaneous  rolls.  We  note  upon  examination  that  these  prec- 
edents, with  few  exceptions,  come  from  the  rolls  of  but  two 
judges,  Martin  PateshuU  and  William  Raleigh.  Various  reasons 
have  been  assigned  for  this  selection.  It  has  been  ascribed  to 
political  affiliation  and  judicial  predilection.  It  would  seem, 
however,  that  the  explanation  to  be  found  in  the  introduction 
to  the  Note  Book*  is  the  most  probable  of  any.  "Bracton 
had  Pateshull's  Rolls  and  Raleigh's  Rolls  in  his  possession. 
Segrave's  he  could  not  get;  they  were  at  Liecester  or  Kenil- 
worth :  all  should  by  rights  have  been  in  the  Treasury.  Brac- 
ton could  only  use  habitually  such  as  had  come  to  his  hands  by 
happy  accident." 

Bracton  made  but  slight  use  of  Glanville;  we  find,  however, 
sbme  few  quotations,  the  most  notable  of  which  are  Lib.  11.^ 
taken  from  Glanville  Vll.'  and  Lib.  II.*  De  emptionibus,  from 
Glanville.^  We  find  that  in  several  cases  customs  are  cited 
which,  it  may  be  said,  had  come  to  be  looked  on  as  law. 

We  will  now  consider  the  so-called  foreign  influence  m  Brac- 
ton and  endeavor  to  estimate  its  extent  and  force. 

1  BcL  Maltland.  «  C.  26.  »  C.  6.  *  C.  27.  «  XC.  14. 


Digitized  by 


Google 


56  31   AMEBICAK  LAW  REVIEW. 

The  Boman  Law,  the  law  of  the  Civilians,  has  exercised  the 
most  marked  influence  upon  Bracton  of  any  pseudo-foreign  im- 
pulse. The  Decretum  and  Decretals  have  left  but  faint  impress 
upon  the  work.  Our  author,  either  directly  or  indirectly,  avails 
himself  of  the  terminology  as  well  as  of  many  of  the  maxims  of 
the  Corpus  Juris.  Yet  these  maxims,  so  freely  used,  were  not 
aliens,  but  rather  had  been  naturalized  in  England.  We  are 
familiar  with  most  of  them.  I  recall :  Pater  est  quem  nuptial 
demonstrant :  Melior  ert  conditio  possidentis :  Scienti  et  volenti 
non  fit  injuria:  Expressa  nocent,  non  expressa  non  nocent: 
Cessante  cansa,^  cessat  effectus. 

In  tracing  the  Boman  influence  we  find  that  Brae.  Bk,  I.  cor- 
responds to  Just.  I.,  Tit.  1-4,  8,  9, 12.  Brae.  Bk.  2,  ch.  1-4  and 
Bk.  ni,  trac.  1,  follows  in  general  the  course  of  Inst.  III.,  Tit. 
13-15,  18,  19,  29,  and  IV.  Tit.  6.  Yet,  though  this  indicates 
that  the  system  is  Boman,  we  perceive  that  the  form  and 
arrangement  are  original  with  Bracton  and  are  purely  English. 

We  note  that  direct  quotations  from  the  Corpus  Juris  are  not 
infrequent  in  the  treatise.     We  find  extracts  from  the  Digest  as 
well  as  the  CK)de,  although  none  from  the  Novelise. 
.  Bracton,  however,  seems  to  prefer  to  use  the  works  of  eminent 
glossators  and  jurisprudentes  rather  than  the  original  texts. 

We  do  not  detect  the  Boman  law  from  the  direct  citations 
made  to  it  but  rather  from  such  an  intimate  knowledge  of  its 
constituent  parts  as  enable  us  to  discover  the  threads  of  Boman 
spinning  which  Bracton  has  woven  into  his  English  warp,  and 
these  threads  are  as  much  a  part  of  the  completed  fabric  and  as 
English  as  any  other  part. 

It  is  true  we  find  excerpts  of  the  Corpus  Juris  reproduced  in 
order  and  with  slight  modifications.  The  student  of  the  Corpus 
Juris  cannot  fail  to  note  on  f .  43  Brae,  a  great  part  of  L.  1  ss. 
2-15,  D.,  de  adquir.  poss.  41,  2;  and  inf.  99  Brae.,  much  is 
taken  from  Inst.  3,  13  sq.,  and  these  are  not  the  only  excerpts. 
In  the  same  manner,  any  one  familiar  with  the  Summa  of  Azo 
will  discover  in  Bracton  whole  pages  literally  copied  from  that 
work.* 

1  To  copy  that  which  was  useful  to  than  meritorious  in  the  time  of  Brao- 
men  was  not  thoaght  to  be  otherwise     ton. 
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I  have  stated  at  some  length  these  prima  facie  evidences  of 
foreign  influence  in  Bracton,  because  it  is  upon  these  that  the 
claim  or  assertion  that  the  law  of  Bracton  is  the  law  of  Rome 
rests.  Upon  this  evidence  it  has  even  been  held  that  Bracton 
was  not  an  original  or  actual  source  of  English  law.  Since  the 
publication  of  Houard's  work,  various  authors  have  vigorously 
attacked  Bracton  on  account  of  Romanisms ;  but'  his  defenders 
have  triumphed  and  have  well  vindicated  the  position  of  his 
treatbe  among  the  I^al  classics  of  England. 

To  examine  into  the  question  for  ourselves.  Bracton  was  by 
no  means  a  follower  of  other  men's  ideas;  he  was  English  to  an 
extreme  degree,  as  has  been  repeatedly  shown,  and  as  I  have 
already  instanced  regarding  the  question  of  bastardy.  He  did 
not  hesitate  to  enunciate  and  enforce  the  doctrine  that  the  civil 
power  was  not  subservient  to  the  clerical,  that  the  law  of  the 
Roman  ecclesiastics  raached  no  further  than  the  limited  sphere 
which  the  secular  power  had  accorded  to  it. 

Such  was  Bracton's  attitude  to  Roman  law  as  Roman  law. 
Now,  as  to  his  alleged  use  of  this  law  and  the  works  of  com- 
mentators upon  it. 

The  use  of  Azo  has  been  admitted.  Why  not?  The  works 
of  this  author  had  won  a  world-wide  reputation,  in  fact  had 
come  to  be  received  as  a  species  of  original  authority,  occupying 
at  that  time,  in  England  as  well  as  on  the  continent,  an  analo- 
gous position  to  that  held  by  those  of  Blackstone  in  the  justice 
courts,  and  even  in  higher  courts  of  the  United  States,  during 
the  early  part  of  this  century.  Bracton  uses  Azo  freely,  not 
only  using  the  thought  of  that  author  without  expressly  citing 
him,  but  also  frequently  referring  his  reader  to  the  Summa 
itself,  for  further  information  upon  particular  topics.  "Utin 
Institutis  plenius  inveniri  poterit  et  in  Summa  Azonis,"  says 
Bracton,  and  this  was  precisely  the  manner  in  which  thousands 
(mark  the  word)  of  American  courts  have  used  the  works  of 
Blackstone  and  other  English  writers,  who  occupied,  in  the 
United  States,  as  the  exponents  of  a  more  advanced  system  of 
jarisprudence  than  that  in  use  here,  a  precisely  similar  position 
to  that  which  Azo  and  a  few  other  continental  jurists  held  to 
£ngland  in  the  thirteenth  century. 
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Bracton  used  Boman  law  only  when  it  was  the  law  of  England. 
As  has  been  well  said:  **  Roman  legal  matter  obtained  reception 
in  England,  not  through  any  legislative  authority  of  the  written 
sources;"  "  its  reception  was  of  a  limited  character;"  <<butin 
its  sphere  only  second  to  the  written  law  in  its  authority. 
Bracton  shared  the  opinion  of  his  time  that  the  jurisprudence  of 
Rome  was  that  of  all  Christendom,"  "that  it  was  in  force  in 
England  as  vljus  naturale  or  jus  gentium,  except  where  supplied 
or  displaced  by  general,  or  local  usage  or  by  English  constitutions, 
i.  e.,  statutes." 

This  position  of  Roman  law  in  England  has  in  it  nothing 
anomalous.  This  any  one  familiar  with  the  history  of  American 
jurisprudence  can  not  fail  to  perceive.  The  Roman  law  occu- 
pied in  England  a  position  which  was  on  all  fours  with  that  en- 
joyed by  the  English  law  in  the  American  colonies,  and  for  that 
matter  in  the  States  of  the  Union.  It  needs  but  a  glance  at  the 
constitutions  and  laws  of  the  majority  of  the  present  States  to 
note  that  they  voice  the  sentiment  held  by  their  people,  that  the 
common  law  of  England,  save  when  replaced  or  altered  by  the 
laws  of  the  individual  State,  is  the  law  of  that  State.  North 
Carolina  is  not  the  only  State  whose  laws  are  in  the  main  derived 
from  and  based  upon  English  precedents.^  This  enunciation  of 
English  principles  was  but  the  expression  of  generally  accepted 
doctrines.  As  the  English  law  existed  in  America  prior  to  its 
formal  incorporation  into  the  American  system  of  jurisprudence, 
so  the  law  of  Rome  was  to  be  found  in  England  at  the  time  when 
Bracton  wrote. 

If  we  consider  the  purpose  and  aim  of  the  Treatise,  it  corrob- 
orates our  view  of  the  use  of  Roman  law.  "  Bracton  laid  down 
English  law  for  English  judges;  "  he  aimed  to  give  the  existing 
law  of  the  land  in  a  practical  and  lucid  manner;  he  sought  to 
inculcate  this  law  to  those  then  ignorant  of  it;  he  says,  "  Quali- 
ter  et  quo  ordine  lites  decidantur  secundum  leges  et  consuetu- 
dines;  "  and  he  indicates  the  materials  hie  uses  in  no  uncertain 
manner:  **  Facta  et  causus,  qui  quotidie emergunt  et  eveniunt 
in   regno  Anglise."      Professor  Gtitenbock   points   out  «*that 

^  And  does  any  one  doubt  that  these  laws  derived  from  England  are  American. 
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Bracton  copies  Roman  law  when  it  is  English  law,  and  only  as 
such.  The  very  errors  of  Bracton  show  Soman  law  as  he  puts 
it,  errors  and  all,  to  have  been  English  law."  It  seems  almost 
unnecessary  to  give  space  to  the  idea  that  Roman  law  was  used 
by  Bracton  as  an  embellishment  to  his  work:  the  practical  nature 
of  the  man  and  his  book,  completely  refutes  the  hypothesis.  It 
will,  however,  be  in  point  to  add,  as  an  additional  proof  of  the 
naturalization  of  such  Roman  law  as  was  used  by  Bracton,  that 
those  legal  classics  which  followed  Bracton  did  not  reject  his  so- 
called  Roman  law ;  they  used  it  without  question ;  and  indeed  it 
has  been  reserved  for  a  later  age  to  question  the  Englishry  of 
the  law  of  Bracton. 

There  can  be  no  denial  of  the  great  obligation  which  Bracton 
is  under  to  the  Romans ;  but,  as  has  been  shown,  this  debt  is 
not  due  by  reason  of  the  subject-matter,  but  of  the  system  upon 
which  that  subject-matter  is  arranged.  With  this  opinion  the 
words  of  Maitland  agree.  In  his  introduction  to  the  Note  Book 
he  says :  "  He  [Bracton]  had  no  intention  of  supplanting  English 
by  Roman  law."  And  Guterbock  summed  up  his  argument  by 
the  statement, —  *^  Bracton  has,  in  general,  given  place  to  and 
reproduced  only  such  Roman  elements  as  he  found  were  in 
England  actually  valid  law,  t.  6.,  actually  received  as  such." 

What  has  been  the  influence  of  Bracton  ? 

His  treatise  was  an  epoch-marking  one.  It  was  the  beginning 
of  the  science  of  law.  It  was  unique  in  English  jurisprudence. 
Clear,  pointed,  timely,  it  was  an  unequaled  phenomenon  in  the 
history  of  the  law  of  England.  No  one  English  legal  work  has 
exerted  such  a  wide  and  lasting  influence. 

Seldon  is  of  the  opinion  that,  although  the  treatise  was  not 
published  during  the  life-time  of  the  author,  yet  it  was  in 
circulation  within  twenty  years  after  his  death. 

That  Bracton  was  the  one  authoritative  work  capable  of  quota- 
tion is  shown  by  the  line  of  works  based  upon  it.  The  most 
important  of  these  legal  classics  are  Thornton's  Abridgment  of 
Bracton,^  and  Fleta.^    Those  works  take  all  the  matter  of  Brac- 

1  Circa  1292.  «  Circa  1289. 
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toDy  save  what  is  manifestly  regarded  as  snrplasage  bj  the 
aathors.  Notably,  they  reject  the  authorities  cited  by  Bracton, 
thus  indicating  the  sufficiency  of  Bracton  as  an  authority  and 
accentuating  the  uniqueness  of  the  work.  Britten  ^  was  a  work 
written  in  French,  which  is  thought,  with  much  reason,  to  be 
but  an  abridgment  of  Bracton.  The  New  Natura  Brevium  of 
Chief  Justice  Sir  Anthony  Fitzherbert^  marks  a  stage  in  the 
extension  of  the  influence  of  Bracton ;  for  this  author  not  only 
availed  himself  of  the  Treatise,  but  of  Bracton's  Note  Book.* 
In  1669,  the  Treatise  was  edited  by  *'  T.  N."  and  published  by 
Bichard  Tottel,  and  of  this  edition  a  reprint  appeared  in  1640. 
During  this  interval  Sir  Edward  Coke  published  his  Institutes ; 
and  the  early  law  of  this  work  is  derived,  through  Fitzherbert, 
from  both  Treatise  and  Note  Book.  Beeves,  Blackstone, 
Spence,  Stephens,  as  well  as  the  grand  army  of  writers  upon 
legal  topics,  do  not  hestitate  to  express  their  obligation  to  Brac- 
ton. The  judiciary  joins  with  the  text-book  writer^ ;  and  Chief 
Justice  Parker  voiced  the  opinion  of  the  bench,  though  ho 
inclined  to  conservatism,  when,  referring  to  a  passage  in  Brac- 
ton, he  said:  **  I  do  not  say  that  the  whole  of  the  passage  in 
Bracton  is  now  good  law ;  it  was  all  good  law  at  the  time  he  wrote^ 
and  all  of  it  that  is  adapted  to  the  present  state  of  things  is 
good  law  now."  * 

The  influence  of  Bracton  lives  through  the  ages.  The  effect 
of  the  impulse  given  by  him  to  the  scientific  development  of  the 
law  of  England  has  not  been  confined  to  the  British  dominions. 
In  no  country  is  the  influence  of  Bracton  more  plain  than  in  the 
United  States,  where  it  has  grown,  and  that  of  Blackstone  has 
waned.  It  is  true  that  the  forms  of  actions  of  which  his  book 
treats  have  largely  given  place  to  others  less  cumbersome ;  but 
many  of  the  legal  principles  are  as  fresh  to-day,  as  full  of  life, 
as  when  he  incorporated  them  into  his  phenomenal  treatise; 
phenomenal,  because  in  it  he  accomplished  that  which  no  En- 
glishman, in  the  ten  centuries  of  national  life  which  preceded 

1  Circa  1297.  *  Maitiand  Intro,  to  Note  Book,  p. 

«  Circa  1614.  117. 

«  Spence  Bq.  121;  Beeves,  1,   571. 
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him,  had  succeeded  in  doing:   phenomenal,  because  its  influence 
has  lived  through  eight  centuries. 

Most  of  all,  is  Bracton  of  importance  to  us  in  that  he  is  th^ 
man  whose  enunciation  and  practical  application  of  the  doctrine 
of  siat'e  decisis  gave  birth  to  that  long  line  of  case  law  which 
to-day  is  the  law  in  the  United  States.  I  do  not  wish  to  be 
understood  as  belittling  in  any  manner  the  statute  law,  or  as 
maintaining  the  supremacy  of  judge-made  law,  I  refer  to  the 
overwhelming  preponderance  of  the  doctrine  of  stare  decisis  in 
the  principles  applied  in  the  trials  of  this  country ;  and  with  this 
doctrine  is  indissolubly  connected  the  name  of  the  first  case 
lawyer, —  Henry  of  Bratton,  author  of  JBrcuston. 

Guy  Cableton  Lee. 

JOHKS  HOPKIKS  UnIVXBSITT. 
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THE   CUBAN   INSURRECTION   AND   AMERICAN    NEU- 

TRALITY. 

**  Peace,  honest  friendship,  and  commerce  with  all  nations, 
but  entangling  alliances  with  none,**  was  the  rule  laid  down  by 
the  author  of  the  Declaration  of  Independence  to  guide  the 
policy  of  the  new  Republic  in  its  relations  with  foreign  powers, 
And  Washington,  in  the  Farewell  Address,  declares:  **  The 
great  rule  of  conduct  for  us,  in  regard  to  foreign  nations,  is,  in 
extending  our  commercial  relations,  to  have  with  them  as  little 
political  connection  as  possible.  *  *  *  Observe  good  faith 
and  justice  toward  all  nations ;  cultivate  peace  and  harmony  with 
all.**  These  have  ever  been  the  principles  upon  which  the 
American  foreign  policy  has  been  based, —  a  basis  far  enough 
different  from  that  on  which  rested  the  **  set  of  primary  inter- 
ests'*  of  the  nations  of  Europe,  entanglement  with  which  was 
solemnly  abjured.  Following  after  this  ideal,  and  due  to  the 
personal  efforts  of  Washington,  to  the  United  States  belongs 
the  great  credit .  of  being  the  first  of  the  nations  to  give  to  its 
international  obligations  the  sanction  of  positive  municipal  law. 
The  Neutrality  Act  of  1794,  made  necessary  by  the  circumstance 
of  the  war  of  France  against  England  and  half  of  Europe,  grew 
directly  out  of  this  early  determination  of  the  United  States  to 
observe  the  strictest  good  faith  and  impartial  justice  in  their 
attitude  toward  foreign  nations,  at  peace  with  the  United  States, 
who  might  be  at  war  inter  seae. 

The  American  Neutrality  Act  of  June  5,  1794,  re-enacted  with 
greater  scope  and  graver  penalties,  April  80,  1818,  and  strictly 
enforced  for  over  a  century  by  our  government,  remains  to-day 
the  effective  exponent  of  this  just  laissez  /aire  policy  in  the 
foreign  relations  of  the  United  States.  What  this  law  is,  and 
what  its  bearings  upon  the  international  obligations  of  the 
United  States,  in  view  of  events  now  drawing  the  attention 
of  the  whole  family  of  nations,  it  shall  be  my  undertaking 
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to  make  plain  in  the  present  study.  And  more  particularly, 
as  being  of  more  important  interest,  I  shall  discuss  the  broader 
question  of  the  relation  of  the  United  States,  in  international 
law,  and  in  line  of  the  policy  indicated  by  the  egregious  states- 
men I  have  quoted,  —  which  is  the  steadfast  policy  of  this  govern- 
ment to-day, —  towards  belligerent  powers;  and  the  whole  ques^ 
tion  of  the  just  and  lawful  course  of  the  United  States  in  the  inter- 
esting crisis  of  a  foreign  war  of  independence.  Although  this 
shall  be  an  exposition  of  general  principles,  drawn  from  inter- 
national law  and  the  histoiy  of  American  diplomatic  relations, 
it  is  the  application  of  these  principles  to  the  concrete  case  of 
the  revolution  in  Cuba,  and  the  enduring  war  between  that 
colony  and  its  parent-country,  Spain,  which  gives  it  a  timely 
interest  and  lends  point  to>  the  discussion.  In  a  matter  of  so 
high  concern,  it  is  not  my  part  to  give  the  color  of  personal 
views  or  predilections  to  the  statement  of  the  law,  or  to  lean  to 
any  phase  of  foreign  policy ;  but  I  shall  seek  to  discover,  upon 
authority,  and  faithfully  expose  the  true  principles  of  the  law  of 
nations  applicable  to  the  public  matters  of  which  I  treat. 


The  scope  and  effect  of  the  neutrality  law  may  first  be  con- 
sidered. This  is  a  general  act,  applicable  to  the  event  of  all 
wars  between  nations  with  whom  the  United  States  are  at  peace, 
whether  these  be  foreign  or  civil  wars,  and  whether  between  recog- 
nized Belligerents  or  de  facto  combatants,  as  in  the  case  of  Cuba. 
But  this  law  does  not  govern  or  restrict  in  any  way  the  relations  or 
the  acts  of  the  government,  as  a  sovereign  State  or  public  body, 
such  being  regulated  alone,  in  the  nature  of  things,  by  consider- 
ations of  policy  and  the  rules  of  international  law.  The  pro- 
hibitions and  the  penalties  of  the  act  are  directed,  in  its  every 
section,  against  **  every  citizen  of  the  United  States  ^'  and  "every 
person  who,  within  the  territory  of  the  United  States,'^  shall  act 
counter  to  its  provisions.  What  the  State  may  or  may  not 
lawfully  do  as  respects  the  belligerents,  is  a  totally  different 
matter.  There  is  a  broad  distinction  in  this  respect  between 
State  acts  of  neutrals,  and  the  acts  of  individuals  of  the  neutral 
State,  which  for  a  clear  understanding  of  a  fundamental  matter 
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itis  well  to  state  aathoritatively.  **  Every  participation  inthewar, 
every  asdstance  given  directly  or  indirectly  to  either  of  the  bellig^ 
erents,  is  interdicted  to  the  neutral  State.  *  *  *  It  is  to  the 
neutral  State,  that  is  to  say,  to  its  government,  that  this  duty  is 
incumbent.  The  citizens  and  the  inhabitants  of  the  neutral 
State  are  personally  under  no  obligation  towards  the  bellig- 
erents: it  is  only  to  the  neutral  State.  There  cannot  there- 
fore be,  properly  speaking,  a  violation  of  neutrality  on  their 
part.^'i 

These  neutrality  laws  need  not  bp  here  cited  at  length ;  they 
may  be  readily  referred  to  in  their  place,  under  title  LXVII, 
"Neutrality.'*  *  They  may  best  be  summarized  as  so  done  by 
Chief  Justice  Fuller  in  a  late  leading  case.*  Note  the  italics, 
which  I  make: — 

"  Title  67  of  the  Revised  Statutes,  headed  *  Neutrality,'  em- 
braces 11  sections,  from  5281  to  5291,  inclusive.  Section  5281 
prohibits  the  acceptance  of  commissions  from  a  foreign  power 
by  citizens  of  the  United  States  within  our  territory  to  serve 
against  any  sovereign  with  whom  we  are  at  peace.  Section 
5282  prohibits  any  person  from  enlisting  in  this  country  as  a 
soldier  in  the  service  of  any  foreign  power,  and  from  hiring  or 
retaining  any  other  person  to  enlist  or  go  abroad  for  the  purpose 
of  enlisting.  Section  5283  deals  with  fitting  out  and  armmg 
vessels  in  this  country  in  favor  of  one  foreign  power  as  against 
another  foreign  power  with  which  we  are  at  peace.  Section 
5284  prohibits  citizens  from  fitting  out  or  arming,  without  the 
United  States,  of  vessels  to  cruise  against  citizens  of  the 
United  States ;  and  Section  5285  the  augmenting  of  the  force 
of  a  foreign  vessel  of  war  serving  against  a  friendly  sovereign. 
Section  5286  prohibits  any  person  within  the  territory  of  the 
United  States,  from  arranging  any  military  enterprise  or  expedi- 
tion against  any  power  with  whom  we  are  at  peace.  Sections 
5287  to  5290  provide  for  the  enforcement  of  the  preceding  sec- 
tions; and  Section  5291,  that  the  provisions  set  forth  shall  not 

1  A.  RlTier,  Principes  da  Droit  des  '  Wiborg  o.  United  States,  163  U 

Qens,  1896,  tome  II,  Sec.  68.  S.  684. 

s  Revised    Statutes   XT.    S.,    Sees. 
5S81-91,  Inc. 
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be  construed  to  prevent  the  enlistment  of  certain  foreign  citizens 
in  the  United  States." 

It  will  be  noted  that  all  the  acts  prohibited  are  only  prohibited 
to  be  done  within  the  territory  of  the  United  States.  The  acts 
prohibited  therein  to  citizens  and  individuals  are  set  out  in  ex- 
plicit language ;  and  there  is  little  difficulty  in  its  construction. 
Many  cases  have  arisen  under  it,  and  wherever  sufficient  evidence 
has  been  adduced  of  its  violation,  it  has  been  made  efiPective. 
The  most  important  section  of  the  Act,  and  of  most  constant 
infraction,  both  heretofore  and  now,  is  that  forbidding  under 
penalties  the  formation  of  any  military  enterprise  or  expedition. 
The  section  reads : — 

"5286:  Every  person  who,  within  the  territory  or  jurisdic- 
tion of  the  United  States,  begins,  or  sets  on  foot,  or  provides  or 
prepares  the  means  for,  any  military  expedition  or  enterprise,  to 
be  carried  on  from  thence  against  the  territory  or  dominions  of 
any  foreign  prince  or  state,  or  of  any  colony,  district,  or  people, 
with  whom  the  United  States  are  at  peace,  shall  be  deemed  guilty 
of  a  high  misdemeanor,  and  shall  be  fined  not  exceeding  three 
thousand  dollars  and  imprisoned  not  exceeding  three  years.'* 

The  chief  difficulty  in  this  section  turns  upon  the  determina^ 
tion  of  what  is  or  is  not  such  malum  prohibitum.  What  con- 
stitutes its  violation  ?     As  has  been  aptly  said : — 

"  It  is  impossible  to  lay  down  any  hard  and  fast  line  separat- 
ing commercial  transactions  in  munitions  of  war,  and  the 
organizing  of  hostile  expeditions.  International  law  is  nec- 
essarily incapable  of  being  defined  and  laid  down  with  the  pre- 
cision attainable  by  municipal  law.  The  question  is  one  of 
intent,  and  it  is  the  duty  of  the  neutral  government  to  exercise 
due  diligence  in  ascertaining  what  the  true  character  may  be,'*  * 

Such  character  depends  upon  the  facts  and  circumstances  of 
each  case,  and  the  intention  of  those  engaged  in  the  undertaking. 
I  will,  however,  quote  from  the  Wiborgcase  {ubisupt^a;  decided 
May  25,  1896)  this  succinct  declaration  of  what  iajiot  within 
the  prohibition  of  f^e  Act: — 

**Noris  it  important  that  they  (persons  leaving  the  United 

1  Boyd,  Wheaton,  Int.  Law,  Sec.  489aa. 
VOL.   XXXI.  5 
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States  for  the  scene  of  war)  intended  to  make  war  as  an  inde- 
pendent body  or  in  connection  with  others.  Where  men  go 
without  combination  and  organization  to  enlist  as  individuals  in 
a  foreign  army,  they  do  not  constitute  such  military  expedition ; 
and  the  fact  that  the  vessel  carrying  them  might  carry  arms  as 
merchandise  would  not  be  important." 

The  whole  question  of  military  expeditions  is  ably  discussed, 
and  the  cases  fully  reviewed,  in  the  Wiborg  case  above.  I 
may  also  cite  as  very  interesting,  the  cases  of  "  The  Mexico' \  ^ 
«  The  Itata '' ; »  and  United  States  v.  O'Brien.^ 

What  the  Neutralitt  Act  Does  Not  Prohibit. 

More  interesting,  and  more  important,  than  the  positive  pro- 
hibitions of  the  Neutrality  Act,  are  the  acts  which  it  does  not 
prohibit ;  that  is,  lawful  acts  of  direct  aid  rendered  by  neutral 
individuals  to  either  one  or  both  of  the  parties  belligerent, 
such  as  furnishing  them  money,  arms,  and  munitions,  the  sinews 
of  war,  and  of  personal  service  in  one  or  the  other  army.  All 
this  is  clearly  lawful,  by  the  positive  law  of  nations,  and  affords 
to  neither  party  the  right  to  complain  to  or  against  the  govern- 
ment of  the  offending  individuals.  Persons  are  not  prohibited 
from  going  out  of  the  country  to  enlist  in  the  service  of  a 
foreign  army,  or  with  rebels ;  and  the  transportation  of  such 
persons,  and  of  arms,  ammunition,  and  the  munitions  of  war, 
is  not  contrary  to  law  or  practice.  Says  Rivier:  "  In  regard  to 
individuals,  subjects  or  inhabitants  of  the  neutral  State,  they 
remain  free,  on  principle,  to  trade  in  every  kind  of  merchandise, 
in  time  of  war  as  well  as  in  time  of  peace,  with  all  persons  what- 
soever, and  especially  with  the  belligerents  or  either  of  them."  * 
The  Supreme  Court  of  the  United  States,  in  the  late  Wiborg 
case,  declares  with  all  the  weight  of  its  authority,  that  a  formid- 
able number  of  overt  acts  of  aid  and  participation  are  not  con- 
trary to  the  neutrality  laws  of  the  United  States, —  nor  for  that 
matter,  against  the  law  of  nations.     Here  is  a  catalogue  of  some 

1  24  Fed.  Rep.  88.  >  76  Fed.  Bep.  907. 

'  5  C.  C.  A.  Rep.  608.  «  Prlnclpes,  II,  Sec.  69. 
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of  the  impune  acts  of  neutral  individuals,  stated  in  the  language 
of  the  Court: — 

"It  is  not  a  crime  or  offense  against  the  United  States,  under 
the  neutrality  laws  of  this  country,  for  individuals  to  leave  the 
country  with  intent  to  enlist  in  foreign  military  service; 

**  Nor  is  it  an  offense  againi^  the  United  States  to  transport 
persons  out  of  this  coun|;ry,  and  to  land  them  in  foreign 
countries^  when  such  persons  had  an  intent  to  enlist  in  foreign 
armies; 

"  It  is  not  an  offense  against  the  laws  of  the  United  States  to 
transport  arms,  ammunition,  and  munitions  of  war  from  this 
country  to  any  foreign  country,  whether  they  are  to  be  used  in 
war  or  not; 

**  It  is  not  an  offense  against  the  laws  of  the  United  States  to 
transport  persons  intending  to  enlist  in  foreign  armies,  and 
munitions  of  war  on  the  same  trip."  ^ 

And  the  only  penalty  is  in  case  of  being  caught  by  the  con- 
trary belligerent,  who  under  his  right  of  seizure  of  contraband, 
is  on  the  alert' to  prevent  warlike  suppUes  reaching  his  enemy. 
This  rule  is  stated  by  the  Federal  couptihus,  on  July  1st,  1896, 
in  a  Cuban  filibustering  case :  — 

**  In  such  case,  the  shipper  and  transporter  of  the  arms, 
ammunition  and  munitions  of  war  only  run  the  risk  of  capture 
and  seizure  of  such  arms,  etc.,  by  the  foreign  power  against  whom 
the  arms  were  intended  to  be  used."  ^ 

All  this  is  not  [only  not  forbidden  by  our  Neutrality  Act,  but 
all  such  acts  are  permitted  with  the  positive  sanction  of  the 
general  law  of  nations.  This  is  declared  by  the  concurrence  of 
every  authority,  and  has  been  the  constant  tenet  of  our  Depart- 
ment of  State.  I  shall  cite  but  an  instance  or  two.  This 
principle  was  admirably  stated  on  reason  by  Thomas  Jefferson, 
when  Secretary  of  State  in  the  Cabinet  of  Washington,  in  reply 
to  the  complaints  of  the  British  government  against  the  sale  of 
arms  and  munitions  of  war  by  citizens  of  the  United  States  to 
France,  then  at  war  with  England :  — 

**  Our  citizens  have  always  been  free  to  make,  vend  and  export 

1  Wiborg  V.  United  States,  168  U.  >  United  States  v.  O'Brien,  75  Fed. 

8.  634.  Rep.  907. 
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arms.  It  is  the  constant  occupation  and  livelihood  of  some  of 
them.  To  suppress  their  callings,  the  only  means  perhaps  of 
their  subsistence,  because  a  war  exists  in  foreign  and  distant 
countries,  in  which  we  have  no  concern,  would  scarcely  be  ex- 
pected. It  would  be  hard  in  principle  and  impossible  in  practice. 
The  law  of  nations,  therefore,  respecting  the  rights  of  those 
at  peace,  does  not  requii*e  from  them  such  an  internal  derange- 
ment of  their  occupations.  It  is  satisfied  with  the  external 
penalty  pronounced  in  the  President's  proclamation,  that  of 
confiscation  of  such  portion  of  these  arms  as  shall  fall  into 
the  hands  of  the  belligerent  powers  on  their  way  to  the  ports 
of  their  enemies.  To  this  penalty  our  citizens  are  warned  that 
they  will  be  abandoned.''* 

The  same  rule  applies  to  supplies  of  money  as  well  as  to  arms 
and  munitions.  Both  alike  are  sinews  of  war  and  are  simple 
contraband.  Mr.  Lawrence,  the  great  English  authority,  thus 
affirms :  — 

<<  Money  is  a  form  of  merchandise,  and  neutral  individuals 
constantly  trade  in  it  with  belligerent  governments.  Commercial 
transactions  in  it  could  not  be  prevented,  except  by  an  amount  of 
espionage  and  interference  which  would  outrage  human  nature 
and  render  all  trade  impossible.  The  stock  in  loans  issued  to 
provide  funds  for  the  conflict  is  bought  and  sold  in  other  coun- 
tries, just  as  freely  as  shares  in  foreign  mines  and  railways. 
Money  is  contraband  of  war,  and  must  be  treated  like  other 
surticles  in  the  same  category."  ^ 

To  prevent,  if  possible,  these  contraband  transactions  with 
their  enemies,  the  only  penalty  for  which,  as  we  have  amply 
seen,  is  liability  to  seizure  and  confiscation,  the  belligerents 
must  do  their  own  patroling  of  the  high  seas  to  apprehend 
offenders.  It  is  in  obedience  to  this  rule  that  Spanish  cruisers 
patrol  to-day  the  waters  of  the  Indies,  on  the  qui  vive  for  arms 
and  munitions  sent  by  American  sympathizers  to  the  Cuban 
patriot  revolutionists. 

But  I  must  say  here,  that  this  right  of  a  belligerent  to  stop 
and  search  neutral  merchant  vessels  on  the  high  seas  in  search  of 

1  Mr.  Jefferson  to  Mr.  Hammond,  May  15^  1793.  *  Ibid,,  Sec.  254. 
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contraband  of  war  carried  to  its  enemy,  is  strictly  limited  to  the 
status  of  declared  warfare  and  recognized  belligerents.  It  is  not 
at  all  permitted  in  a  civil  conflict  where  insurgents  have  not  yet 
been  recognized  bs  belligerents  by  neutral  States.  So  that  Spain, 
in  the  present  Cuban  revolution,  has  not  the  right  to  stop  and 
search  American  or  other  foreign  vessels  on  the  high  seas,  or  to 
seize  warlike  supplies  sent  to  the  Cubans :  except  it  be  within  her 
jurisdictional  three-mile  limit,  or  upon  their  being  landed  upon 
Cuban  soil.  This  is  an  important  disability,  and  handicaps 
Spain  in  her  efforts  to  prevent  American  aid  to  the  revolutionists. 
Mr.  Dana  makes  this  plain,  speaking  of  the  effects  of  the  accord- 
ing of  belligerent  rights.  If  the  armed  civil  contest,  he  says,  is 
a  recognized  war,  then  ^^  the  commissioned  cruisers  of  both  sides 
may  stop,  search  and  capture  the  foreign  merchant  vessel  (carry- 
ing contraband),  and  that  vessel  must  make  no  Resistance,  and 
must  submit  to  adjudication  by  a  prize  court;  if  it  is  not  (such 
recognized)  war,  the  cruisers  of  neither  party  can  stop  or  search 
the  foreign  merchant  vessel:  and  that^  vessel  may  resist  all 
attempts  in  that  direction,  and  the  ships  of  war  of  the  foreign 
State  may  attack  and  capture  any  cruiser  persisting  in  the 
attempt."  Spain  would  thus  gain  one  important  advantage  by 
the  recognition  by  the  United  States  of  the  belligerency  of  the 
Cubans,  the  right  to  effectively  prevent  (if  she  could)  American 
fillibustering  aid  to  the  Cubans,  by  intercepting  the  suspected 
vessels  on  the  high  seas. 

It  is  no  part  of  the  neutral's  duty  to  prevent  these  acts,  so 
long  sis  they  do  not  violate  the  neutrality  laws,  —  or  to  help  in 
catching  the  actors.  The  eminent  French  publicist  whom-  I 
have  quoted,  writing  in  this  present  year,  declares,  to  use  his 
own  words: — 

**L'Etat  neutre  n'est  point  oblig^  de  surveiller  ses  ressortis- 
sants  hors  du  territoire,  ni  de  faire  &  T stranger,  soit  dans  un 
autre  pays,  soit  en  pleine  mer,  la  police  pour  les  bellig^rants, 
ce  qui  d'ailleurs  lui  serait  le  plus  souvent  impossible.  C'est 
aux  belligiJrants  eux-memes  qu'il  appartient  d'agir  directement 
^  rencontre  des  faits  qui  leur  sont  perp^tr^s  par  des  sujets 
d'Etats  neutres  hors  de  territoire  neutre.  L'Etat  neutre  ne 
prot^gera  pas  son  national  qui  aura  commis  des  actes  contraires 
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i  la  neutrality,  pour  aatant  du  moins  que  le  bellig^rant  se  tiendra 
dans  les  limites  de  la  repression  legitime,"  * 

The  conclusion  of  the  whole  matter,  in  its  jural  as  well  as 
moral  relations,  is  admirably  summed  up  by  Chancellor  Kent, 
in  this  axiomatic  statement:  "  It  is  a  general  understanding  that 
the  powers  at  war  may  seize  and  confiscate  all  contraband  goods, 
without  any  complaint  on  the  part  of  the  neutral  merchant,  and 
without  any  imputation  of  a  breach  of  neutrality  by  the  neutral 
sovereign  himself.  The  right  of  the  neutral  to  transport,  and  of 
the  hostile  power  to  seize,  are  conflicting  rights,  and  neither 
party  can  charge  the  other  with  a  criminal  act/'  ^ 

To  make  a  concrete  application  of  these  principles  of  interna- 
tional law,  it  follows  from  the  arrayed  authorities,  f^at  our 
Neutrality  Act  is  strictly  limited  to  the  positive  prohibitions 
therein  enacted ;  and  that  furnishing  arms,  munitions,  or  money 
aid  to  either  party  to  the  Cuban  revolution,  or  other  war,  or 
going  abroad  to  enlist  in  either  army,  whether  openly  or  secrectly, 
so  long  as  there  is  no  enlistment  or  military  organization  within 
the  territory  of  the  United  States,  is  not  a  breach  of  neutrality 
nor  contrary  to  the  law  of  nations ;  and  only  subjects  those  con- 
cerned to  the  hazards  of  war,  and  their  equipments  to  being 
seized  as  contraband  of  war  if  apprehended  in  transitu. 

Belugebenct  and  the  Bight  of  REOOGinnoN. 

Belligerency  is  a  physical  fact,  not  a  legal  refinement.  Ordi- 
narily, there  is  and  can  be  no  question  as  to  the  fact  of  war ; 
never  so  as  between  sovereign  nations.  The  fact  of  belligerency 
between  indepentent  States  forces  its  own  recognition.  A  state 
of  peace  between  nations  gives  way  to  a  conflict  of  arms ;  this  is 
war ;  and  immediately  all  the  incidents  and  rules  of  the  interna- 
tional law  of  war  come  into  operation.  It  is  at  once  incumbent 
unon  all  other  nations  not  parties  to  the  conflict,  to  announce 

titude  towards  the  belligerents,  either  as  allies  of  one 
the  other,  or  as  neutral  towards  both ;  and  this  latter  is 

ione  by  a  proclamation  of  neutrality  or  by  silent  acqui- 

v^ier,  Prlncipes  da  Droit  des  *  I  Kent,  142);  The  Santisslma  Trin- 

le  II,  Sec.  213.  Idad,  7  Wheaton,  288. 
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escence.  It  is  only  in  cases  of  internal  conflict  within  the 
body  of  a  State,  of  insurrection,  rebellion  or  revolution,  civil 
strife,  that  the  question  with  which  we  here  deal  arises,  that  is, 
the  status  of  belligerency,  and  the  right  of  the  recognition  of  the 
fact  by  other  nations.  This  is  a  very  delicate  question,  for  it 
involves  in  some  sense  a  violation  of  the  radical  principle  of  the 
absolute  independence  of  every  sovereign,  and  his  right  to  man- 
age his  own  internal  affairs  without  the  interference  of  third 
parties  having  no  right  or  interest  in  his  concerns.  , 

But,  as  indicated,  there  are  important  exceptions  to  this  rule, 
when  it  often  becomes  the  right,  and  indeed  the  duty,  of  other 
nations  to  interfere  to  greater  or  less  extent.  The  most  usual  as 
well  as  mildest  form  of  this  intervention  is  by  what  is  known  as 
the  recognition  of  belligerency. 

A  first  consideration,  it  would  seem,  towards  determining  the 
right  to  accord  recognition  of  belligerency,  is  what  is  the  nature 
of  the  internal  disturbance  in  the  State,  and  its  extent.  On  this 
hangs  the  law.  An  understanding  of  this  matter  will  materially 
aid  to  a  right  knowledge  of  general  principles,  and  a  just  appli- 
cation of  principles  to  the  concrete  case  of  Cuba. 

With  the  minor  disorders  within  a  State,  such  as  local  out- 
breaks and  seditious  risings,  evidently  foreign  nations  have 
nothing  to  do;  and  outside  interference  or  encouragement  to 
rebellion  would  be  a  highly  unfriendly  act,  and  even  a  just  casus 
beUi.  But  where  the  internal  struggle  has  grown  to  revolution, 
where  one  party  has  made  a  declaration  of  its  independence,  and 
seeks  to  achieve  political  liberty,  and  where  civil  war  is  rife,  then 
the  interests  of  the  whole  family  of  nations  are  involved,  and 
they  have  the  right  to  determine  what  attitude  they  shall  bear 
towards  the  de  facto  combatants.  This  right  is  aptly  stated  by 
the  French  jurisconsult  already  quoted : — 

**  If  the  insurgents  have  organized  themselves  in  form  of  a 
State,  if  they  have  a  collective  will,  if  they  are  masters  of  a 
port  of  the  territory,  which  they  defend  and  maintain  against 
the  forces  of  the  government,  then  foreign  States  are  authorized 
to  consider  the  disrupted  State,  in  all  that  concerns  the  intestine 
struggle,  as  being  divided,  at  least  momentarily;  and  not  to 
longer  regard  it  as  one  government  engaged  with  rebels,  but  as 
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two  governments,  and  as  two  States  confronting  and  at  war  with 
one  another;  they  may  thus  recognize  the  insurgents  in  the 
chai'acter  of  belligerents.  If  they  do  so,  and  only  as  to  those 
who  so  do,  the  civil  war  becomes  a  war  between  States,  governed 
by  the  rules  of  war."  ^ 

Of  course,  if  the  government  of  the  insurgents  sees  fit,  of  its 
^  own  motion,  to  accord  to  the  insurgents  belligerent  rights,  that 
fixes  their  status  with  regard  to  all  other  powers  as  well.  This 
rule  is  thus  stated: — 

"  After  such  an  official  recognition  by  the  sovereign,  a  citizen 
of  a  foreign  State  is  estopped  to  deny  the  existence  of  a  war, 
with  all  its  consequences,  as  regards  neutrals.  They  cannot  ask 
a  court  to  affect  a  technical  ignorance  of  the  existence  of  a 
war." » 

As  a  civil  war  is  never  proclaimed,  eo  nomine^  against  insur- 
gents, its  actual  existence  is  a  fact  of  which  every  nation  must, 
as  it  were,  take  judicial  notice  and  knowledge,  as  many  of  its 
rights  and  interests,  and  those  of  its  citizens,  may  be  thereby 
seriously  affected.  The  Supreme  Court  of  the  United  States,  in 
a  great  case,  recognized  a  right  principle : — 

"  It  is  not  the  less  a  civil  war,  with  belligerent  parties  in  hos- 
tile array,  because  it  is  called  an  ^  insurrection  '  by  one  side,  and 
the  insurgents  be  considered  as  rebels  and  traitors.  It  is  not 
necessary  that  the  independence  of  the  revolted  province  or 
State  be  acknowledged  in  order  to  constitute  it  a  party  belliger- 
ent in  a  war  according  to  the  law  of  nations.  Foreign  nations 
acknowledge  it  a  war  by  a  declaration  of  neutrality.  The  con- 
ditions of  neutrality  cannot  exist  unless  there  be  two  belligerent 
parties.'*  • 

Belligerency  and  war  in  Cuba  are  facts,  the  existence  of 
which,  flagrante  bello^  cannot  be  denied  or  overlooked.  The 
President  of  the  United  States  finds  himself  twice  forced  to  look 
this  fact  in  the  face.  He  proclaims,  on  June  12th,  1895, 
that  **  the  Island  of  Cuba  is  now  the  seat  of  serious  disturb- 
ances, accompanied  by  armed  resistance  to  the  authority  of  the 
established    government    of    Spain,  a    friendly  power,*'   etc. 

1  Rivier;   Frinclpes,    tome  2,   Sec  >  Prize  Cases,  2  Black,  U.  S..685. 

177.  »  Prize  Cases,  2  Black,  U.  S.  686. 
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And  after  a  year  of  armed  warfare,  again  on  July  27th,  1896,  he 
proclaims,  '^  said  civil  disturbances  and  armed  resistance  to  the 
authority  of  Spain  continue  to  exist"  ;  both  times  pronouncing 
the  severe  penalties  of  the  law  against  all  American  citizens  who 
violate  the  Neutrality  Act.  Yet  again,  in  his  message  to  Con- 
gress, December  7th,  1896,  he  declares  that  "The  insurrection 
in  Cuba  still  continues  to  exist  with  all  its  perplexities.  Spain  has 
not  yet  re-stablished  her  authority,"  and  he  urges  the  "  stability 
two  years'  duration  has  given  the  insurrection,"  to  show  the 
unreasonableness  of  Spain's  demand  of  "  unconditional  surrender 
on  the  part  of  the  insurgent  Cubans  "  before  their  autonomy  is 
conceded.  Yet  he  assures  Congress  that  the  "  proposition  that 
belligerent  rights  should  be  accorded  to  the  insurgents  "  is,  and 
has  even  been  abandoned  because  "  untimely,  and  in  practical 
operation  clearly  perilous  and  injurious  to  our  own  interests," 
I  make  no  comments  on  this;  the  principles  of  the  law  of 
nations  I  have  cited  and  will  cite  in  continuation  may  be  applied 
by  the  reader. 

This  brings  us  squarely  to  the  question  of  the  circumstances 
which  entitle  a  revolutionary  body  to  the  recognition  of  belliger- 
ency, and  which  justify  neutral  powers  in  according  it  to  them. 
The  war  may  rage  and  continue  de  facto  without  such  recog- 
nition ;  and  it  is  not  important  whether  the  parties  be  independ- 
ent States  or  civil  factions.  The  Supreme  Court  of  the  United 
States,  in  the  case  just  cited,  states  this  rule,  and  makes  plain, 
too,  the  nature  and  extent  of  the  civil  conflict,  which  will  justify, 
by  the  law  of  nations,  the  recognition  of  rfe/wrc  belligerency, 
and  the  according  of  its  corresponding  rights  by  foreign  powers ; 
the  court  saying :  — 

*«It  is  not  necessary,  to  constitute  war,  that  both  parties 
should  be  acknowledged  as  independent  nations  or  sovereign 
States.  A  war  may  exist  where  one  of  the  belligerents  claims 
sovereign  rights  as  against  the  other.  Insurrection  against  a 
government  may  or  may  not  culminate  in  an  organized  rebellion ; 
but  a  civil  war  always  begins  by  insurrection  against  the  lawful 
authority  of  the  government.  A  civil  war  is  never  solemnly 
declared ;  it  becomes  such  by  its  accidents  —  the  number,  power, 
and  organization  of  the  persons  who   originate  and  carry  it 
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on.  *  *  *  When  a  party  in  rebellion  occupy  and  bold  in  a 
hostile  manner  a  certain  portion  of  territory ;  have  declared  their 
independence;  have  cast  off  their  allegiance;  have  organized 
armies ;  have  commenced  hostilities  against  their  former  sover- 
eign,  the  world  acknowledges  them  as  belligerents,  and  the  con- 
test a  war.  They  claim  to  be  in  arms  to  establish  their  liberty 
and  independence,  in  order  to  become  a  sovereign  State ;  while 
the  sovereign  treats  them  as  insurgents  and  rebels  who  owe 
allegiance,  and  who  should  be  punished  with  death  for  their 
treason."  ^ 

Mr.  Dana,  in  his  lucid  notes  on  Wheaton,  says  that  in  such  a 
state  of  things,  as  an  organized  revolution  and  a  de  facto  govern- 
ment, contending  publicly  with  the  sovereign,  the  liability  to 
political  complications,  and  the  questions  of  right  and  duty  to  be 
decided  at  once,  usually  away  from  home,  by  private  citizens  or 
naval  officers,  seem  to  require  an  authoritative  and  general  decis- 
ion as 'to  the  status  of  the  three  parties  involved.  And  to  justify 
this  recognition,  Mr.  Lawrence  pointedly  declares :  "Two  con- 
ditions are  necessary.  The  struggle  must  have  attained  the 
dimensions  of  a  war,  as  wars  are  understood  by  civilized  States ; 
and  the  interests  of  the  power  which  recognizes  must  be  affected 
by  it."  Chancellor  Kent  states  with  precision  the  rule  as  to 
how  belligerency  is  regarded,  and  when  to  be  recognized:  — 

^^  It  has  been  the  constant  practice  of  European  nations,  and 
of  the  United  States,  to  *  look  upon  belligerency  as  a  fact  rather 
than  as  a  principle,'  holding  with  Mr.  Canning,  that  <  a  certain 
degree  of  force  and  consistency  acquired  by  a  mass  of  population 
engaged  in  war  entitled  that  population  to  be  treated  as  belliger- 
ents/"» 

This  rule  was  stated  by  Mr.  Canning  in  1826  on  the  occasion 
of  the  Greek  war  of  independence  against  Turkey ;  and  has  been 
the  "  constant  practice  "  of  the  United  States  in  the  recognition 
as  belligerents  of  all  the  South  American  dependencies  of  Spain, 
in  the  cases  of  Greece,  Mexico,  Hayti,  the  Republic  of  Texas, 
Hungary,  Hawaii,  Brazil,  and  all  the  other  peoples  who  in  this 
century  have  fought  for  liberty  against  despotisms,  in  the 

1  Prize  Oases,  2  Black,  U.  S.  685.  >  Abdy's  Kent,  94. 
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Americas  and  in  nearly  every  State  of  modem  Europe.  This 
rule  President  Jackson  reiterates,  in  his  message  to  the  Senate, 
December  22,  1836,  during  the  Texas-Mexico  war:  "All  ques- 
tions relative  to  the  government  of  foreign  nations,  whether  of 
the  old  or  new  world,  have  been  treated  by  the  United  States 
as  questions  of  fact  only.'*  And  so  declared  President  Grant, 
in  his  seventh  annual  message  to  Congress,  1875,  referring  to 
the  then  insurrection  in  Cuba :  — 

*<  The  question  of  according  or  withholding  rights  of  bellig- 
erency must  be  judged,  in  every  case,  in  view  of  the  particular 
attending  facts.     *     *     »     Belligerency,  too,  is  a  fact.'* 

A  citation  or  two  of  the  authoritative  language  of  our  State 
Department  on  several  important  occasions,  showing  what  has 
been  policy  of  our  government  in  such  cases,  must  suffice  to 
finish  this  subject. 

Mr.  Monroe  said,  speaking  of  the  South  American  revolutions 
against  Spain: — 

^<  As  soon  as  the  movement  assumes  such  a  steady  and  con- 
sistent form  as  to  make  the  success  of  the  Provinces  probable, 
the  rights  to  which  they  are  entitled  by  the  law  of  nations,  as 
equal  parties  to  a  civil  war,  have  been  accorded  them.'*  ^ 

Secretary  Forsyth  said :  — 

«*  It  has  never  been  held  necessary,  as  a  preliminary  to  the 
extension  of  the  rights  to  either,  that  the  chances  of  war  should 
be  balanced,  and  the  probabilities  of  eventual  success  deter- 
mined. For  this  purpose  it  has  been  deemed  sufficient  that  one 
party  had  declared  its  independence,  and  at  the  time  was  actually 
maintaiping  it."  '^ 

The  question  of  recognition,  as  we  have  seen,  is  one  of  policy, 
and  the  interests  of  the  recognizing  government,  as  well  as  con- 
siderations for  the  armed  combatants.  We  have  seen  that  it 
has  been  the  **  constant  practice  "  and  policy  of  the  United 
States  government  for  over  a  century,  to  accord  recognition  and 
its  rights,  always,  in  the  words  of  President  Monroe:  "  As  soon 
as  the  movement  assumes  such  a  steady  and  consistent  form  as  to 
make  the  success  of  the  provinces  probable." 

1  cited  by  Woolsey  Int.  Law,  App.  '  Sec.  Forsyth  to  Gorostiza,  Sept. 

ni.,  note  19.  20,  1886. 
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A  strong  statement  of  the  question  of  recognition  being  a 
matter  of  interests  involved,  is  made  by  the  eminent  English 
authority,  Mr.  Hall,  who  says,  summing  up  many  precedents: — 

<<The  right  of  a  State  to  recognize  the  belligerent  character 
of  insurgent  subjects  of  another  State,  must  then,  for  the  pur- 
poses of  international  law,  be  based  solely  upon  a  possibility  that 
its  interests  may  be  so  affected  by  the  existence  of  hostilities  in 
which  one  party  is  not  in  the  enjoyment  of  belligerent  privileges, 
as  to  make  recognition  a  measure  of  reasonable  self -protection. 
As  a  matter  of  fact,  this  condition  of  things  may  arise  so  soon  as 
hostilities  approach  the  borders  of  the  State  which  is  their 
scene ;  and  it  is  inseparable  from  their  extension  to  the  ocean."  ^ 

It  is  almost  idle,  in  the  light  of  facts  that  all  the  world 
knows,  to  ask  are  not  American  interests  involved  in  and  affected 
by  the  struggle  going  on  these  two  years  in  Cuba  for  independ- 
dence.  Even  so  affirms  the  President  of  the  United  States  in 
his  final  message  of  December  7, 1896,  to  Congress.  He  declares 
first  that :  "  The  inevitable  entanglements  of  the  United  States 
with  the  rebellion  in  Cuba,  the  large  American  property  interests 
affected,  and  considerations  of  philanthropy  and  humanity  in  gen- 
eral, have  led  to  a  vehement  demand  in  some  quarters  (the  whole 
country)  *  *  *  that  belligerent  rights  be  accorded  to  the 
insurgents."  He  then  details  in  striking  language  the  very  great 
extent  of  the  American  interests  involved  and  suffering  by  reason 
of  the  de  facto  war  there  raging,  declaring: — 

<^  The  spectacle  of  the  utter  ruin  of  an  adjoining  country,  by 
nature  one  of  the  most  fertile  and  charming  on  the  globe,  would 
engage  the  serious  attention  of  the  government  and  people  of 
the  United  States  in  any  circumstances.  In  point  of  fact,  they 
have  a  concern  with  it  which  is  by  no  means  of  a  wholly  senti- 
mental or  philanthropic  character.  It  lies  so  near  to  us  as  to  be 
hardly  separated  from  our  territory.  Our  actual  pecuniary  inter- 
est in  it  is  second  only  to  that  of  the  people  and  government  of 
Spain.  It  is  reasonably  estimated  that  from  $30,000,000  to 
$50,000,000  of  American  capital  are  invested  in  plantations  and 
in  railroad,  mining  and  other  business  enterprises  on  the  island. 

1  Hall,  International  Law,  Sec  5. 
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The  yolame  of  trade  between  the  United  States  and  Cuba,  which 
in  1889  amounted  to  about  $64,000,000,  rose  in  1893  to  about 
$103,000,000,  and  in  1894,  the  year  before  the  present  insurrec- 
tion broke  out,  amounted  to  nearly  $96,000,000.  Besides  this 
large  pecuniary  stake  in  the  fortunes  of  Cuba,  the  United  States 
finds  itself  inextricably  involved  in  the  present  contest  in  other 
ways  both  vexatious  and  costly." 

The  Effects  of  RECooNmoN  of  Belligerency. 

What,  after  all,  are  the  legal  and  practical  effects  of  the  rec- 
ognition of  belligerency,  and  what  the  rights  accorded  to  the 
belligerents  by  that  State  act?  What  are  belligerent  rights? 
The  effects  of  recognition  and  the  change  of  status  of  the  insur- 
gents, and  in  the  relations  between  both  parties  combatant  and 
the  recognizing  power,  are  very  practical,  and  as  between  the 
combatants,  of  momentous  importance.  I  shall  briefly  answer 
tiiese  questions  upon  the  concensus  of  authority.  The  rights  of 
belligerents  are  those  recognized  by  the  law  of  nations,  and 
accorded  by  the  laws  of  war  to  armed  enemies  engaged  in  lawful, 
public  war.  In  the  exercise  of  these  rights  no  acts  of  either 
party,  within  the  rules  of  war,  are  criminal  acts;  and  both 
parties  are  exempt  from  all  civil  liabilities  for  acts  done  in  pur- 
suance of  these  rights;  which  may  extend  to  taking,  and  if  neo- 
essaiy ,  destroying  the  persons  and  property  of  the  enemy.  Such 
acts,  when  done  by  those  not  lawful  belligerents,  are  under  the 
ban  of  all  nations ;  they  are  murder,  robbery  and  piracy,  and  the 
actors  are  outiaws  from  the  laws  of  nations.  An  admirable 
statement  of  these  distinctions  is  found  in  a  high  authority : — 

<'  If  the  contest  id  a  war,  all  foreign  citizens  and  officers, 
whether  executive  or  judicial,  are  to  follow  one  line  of  conduct; 
if  it  is  noi  a  war,  they  are  to  follow  a  totally  different  line.  If 
it  is  a  war,  the  commbsioned  cruisers  of  both  sides  may  stop, 
search,  and  capture  the  foreign  merchant  vessel  (carrying  con- 
traband), and  that  vessel  must  make  no  resistance,  and  must 
submit  to  adjudication  by  a  prize  court;  if  it  is  not  a  war,  the 
cruisers  of  neither  party  can  stop  or  search  the  foreign  merchant 
vessel ;  and  that  vessel  may  resist  all  attempts  in  that  direction. 
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and  the  ships  of  war  of  the  foreign  State  may  attack  and  capture 
any  cruiser  persisting  in  the  attempt.  If  it  is  war,  foreign 
nations  must  await  the  adjudications  of  prize  tribunals ;  if  it  is 
not  war,  no  such  tribunal  can  be  opened.  If  it  is  war,  the  parent 
State  may  institute  a  blockade  jure  gentium  of  the  insurgent 
ports,  which  foreigners  must  respect;  but  if  it  is  not  a  war, 
foreign  nations  having  large  conimercial  intercourse  with  the 
country  will  not  respect  a  closing  of  insurgent  ports  by  paper 
decrees  only.  If  it  is  a  war,  the  insurgent  cruisers  are  to  be 
treated  by  foreign  citizens  and  officials,  at  sea  and  in  port,  as 
lawful  belligerents ;  if  it  is  not  a  war,  those  cruisers  are  pirates, 
and  may  be  treated  as  such.  If  it  is  war,  the  rules  and  risks 
respecting  carrying  contraband,  or  dispatches,  or  military  per- 
sons, come  into  play ;  if  it  is  not  war,  they  do  not.  Within 
foreign  jurisdiction,  if  it  is  a  war,  acts  of  the  insurgents  in  the 
way  of  preparation  and  equipments  for  hostility  may  be  breaches 
of  the  neutrality  laws,  while,  if  it  is  not  war,  they  do  not  come 
into  that  category,  but  under  the  category  of  piracy  or  of  crimes 
by  municipal  law."  * 

It  seems  clearly  to  the  interest  of  humanity  and  civilization 
that  this  recognition  be  promptly  accorded  to  all  bona  fide  com- 
batants, who  are  engaged  in  organized  de  facto  warfare  against 
a  discarded  sovereignty.  As  Mr.  Lawrence  aptly  states :  "  War 
exists  as  a  fact,  and  interested  States  must  open  their  eyes  to  it. 
This  they  do  by  according  to  the  incipient  political  community 
what  is  known  as  recognition  of  belligerency;  *'  adding:  — 

**  The  effect  of  this  action  is  to  endow  the  community  with  all 
the  rights  and  all  the  obligations  of  an  independent  State  so  far 
as  the  war  is  concerned,  but  no  further.  Its  armies  are  lawful 
belligerents,  not  banditti ;  its  ships  of  war  are  lawful  cruisers, 
not  pirates;  the  supplies  it  takes  from  invaded  territory  are 
requisitions,  not  robbery ;  and  at  sea  its  captures  made  in  accord- 
ance with  maritime  law  are  good  prize,  and  it»  blockades  must 
be  respected  by  neutrals."  •  The  Supreme  Court  of  the 
United  States  declared  and  applied  this  rule  in  a  case  growing 
out  of  the  South  American  revolutions  against  Spain,  where  the 

>  Dana's  Wheaton,  Sec.  28.  ^  Lawrence  Int.  Law,  Sec.  58. 
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United  States  had  accorded  belligerent  rights  to  the  colonies, 
saying :  — 

**  It  may  be  said  generally,  that  if  the  government  remains 
neutral,  and  recognizes  the  existence  of  a  civil  war,  its  courts 
cannot  consider  as  criminal  those  acts  of  hostility  which  war 
authorizes,  and  which  the  new  government  may  direct  against 
its  enemy.'*  ^ 

But  there  are  other  consequences  of  recognition,  which  affect 
more  particularly  the  power  according  the  recognition;  and 
it  may  be  to  these  that  the  President  alluded,  when  in  terms  of 
"glittering  generality  **  he  declared  that  the Tecognition  of  the 
Cubans  would  be  "perilous  and  dangerous  to  our  own  inter- 
ests/' For,  so  long  as  insurgents  are  not  recognized  as  bellig- 
erents, and  for  the  purposes  of  the  war  considered  as  independent 
States,  the  existing  sovereign  is  alone  looked  to  by  third  powers, 
as  the  responsible  head  of  the  State.  He  and  his  established 
government  are  responsible  to  other  governments  for  all  acts  of 
injury  inflicted  by  his  rebellious  subjects  upon  the  persons  and 
property  of  foreign  citizens,  on  land  and  sea.  As  in  the  present 
case,  the  immense  damages  and  destruction  of  American  prop- 
erty in  Cuba,  running  into  the  millions,  are  lawful  demands 
against  the  government  of  Spain.  On  the  other  hand,  "  so  soon 
as  recognition  takes  place,  the  parent  State  ceases  to  be  respon- 
sible to  such  States  as  have  accorded  recognition,  and  when  it 
has  itself  granted  recognition,  to  all  States,  for  the  acts  of  the 
insurgents,  and  for  losses  and  inconveniences  suffered  by  a 
foreign  power  or  its  subjects  in  consequence  of  the  inability 
of  the  State  to  perform  its  international  obligations  in  such 
parts  of  its  dominions  as  are  not  under  its  actual  control."  * 

This  plenary  absolution  was  the  consoling  feature  of  England's 
recognition  of  the  belligerent  Confederacy  against  the  protest  of 
the  United  States ;  Mr.  Adams,  minister  in  London,  sajdng  in  his 
dispatch  of  June  14,  1861,  to  Secretary  Seward:  — 

<<  At  any  rate  there  is  one  compensation;  the  act  has  released 
the  government  of  the  United  States  from  responsibility  for  any 
misdeeds  of  the  rebels  towards  Great  Britain.     If  any  of  their 

1  U.  8.  «•  FUmer,  8  Wheaton,  685.  *  HaU  Int.  Law,  Sec.  5. 
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people  should  capture  or  maltreat  a  British  vessel  on  the  ocean, 
the  reclamation  must  be  made  only  on  those  who  had  authorized 
the  wrong.  The  United  States  government  would  not  be 
liable." 

Prior  to  recognition  of  belligerency,  insurgents  have  no  rights 
of  legation  or  diplomatic  representation  towards  any  foreign 
power ;  and  only  in  a  qualified  way  after  recognition ;  for  such 
rights  belong  alone  to  independent  States.  It  is  true,  that  prior 
to  the  acknowledgment  by  the  United  States  of  the  independ- 
ence of  the  southern  Spanish-American  colonies,  informal  agents 
were  sent  to  them  by  the  President;  but  diplomatic  agents  from 
several  of  these  States  were  refused  at  the  same  time  official 
reception  at  Washington ,  though  personally  received  ?  Secretary 
Seward  took  the  ground  **  that  the  United  States  government 
would  decline  to  hold  intercourse,  official  or  unofficial,  with 
agents  of  insurgents  against  governments  with  whom  the  United 
States  are  at  peace.  But  when  a  belligerent  is  recognized  as 
such,  this  implies  an  intercourse,  at  least  between  agents  in  ref- 
erence to  terms  of  belligerency.  This  intercourse  may  be  very 
informal,  and,  when  between  belligerents  who  are  parties  to  a 
civil  war,  may  for  a  time  be  limited  to  negotiations  for  exchange 
of  prisoners  of  war  and  for  cognate  objects." 

This  is  a  summary  view  of  the  questions  of  belligerency,  and 
the  right  and  effects  Of  its  recognition.  The  question  on  the 
whole  is  political;  it  belongs  to  the  executive  and  legislative 
departments  of  governments ;  the  judiciary  being  bound  to  follow 
the  determinations  of  the  political  power ;  and  until  a  formal 
recognition,  to  hold  the  ancient  order  of  things  as  still  existing. 
This  consideration  makes  political  action  in  many  cases  of  prime 
importance.  With  us  now,  in  the  Cuban  situation,  a  grave  case 
has  arisen.  A  few  weeks  ago,  an  American  vessel,  **  The  Three 
Friends,"  engaged  in  carrying  contraband  of  war  to  the  revolu- 
tionists, was  fired  upon  by  a  Spanish  cruiser  off  the  coast  of 
Cuba,  and  returned  the  fire.  This  was  an  act,  stricH  juris^  of  the 
highest  piracy  and  outlawry.     The  vessel  has  been   seized   by 

'  See  Wharton  International  Law  Digest,  Sec.  69,  where  this  whole  matter 
is  treated. 
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the  United  States  government,  and  libeled  in  an  American  port 
for  the  high  crime.  Criminal,  because  **  injury  to  our  own  in- 
terests*' stands  supposedly  in  the  way  of  according  belligerent 
rights  to  the  Cuban  Kepublic,  proclaimed  May  3d,  1895,  and 
maintained  for  two  years  against  200,000  troops  of  Spain,  which, 
despite  all,  **  has  not  yet  re-established  her  authority  "  over  the 
revolutionary  patriots  of  Cuba  Libre. 

Joseph  Wheless. 
St.  Louis. 

VOL.   XXXI.  6 
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UNDER  WHAT  CIRCUMSTANCES  A  SERVANT  ACCEPTS 
THE  RISK  OF  HIS  EMPLOYMENT. 

This  is  a  very  large  and  a  very  difficult  question.  Leaving  out 
of  view  certain  exceptions  to  the  general  rule,  it  may  be  said 
that  the  decisions  present  two  theories  which  are  contradictory 
and  irrecodcilable,  but  which  are,  nevertheless,  sometimes  found 
expounded  in  different  judgments  of  the  same  court.  One  of 
these  theories  is  that  a  servant,  by  entering  the  service  of  his 
master  or  continuing  therein,  is  conclusively  presumed  to  accept 
the  risk  of  all  the  dangers  which  are  known  to  him,  or  which,  by 
the  exercise  of  reasonable  care  and  attention  with  the  view  of 
promoting  his  own  safety,  he  ought  to  know ;  and  this  wholly 
without  reference  to  the  question  whether  such  dangers  spring 
from  the  negligence  of  the  master  or  not.  A  correlative  propo- 
sition is  that  a  servant  is  not  deemed  to  accept  those  risks,  pro- 
ceeding from  the  negligence  of  the  master,  which  the  servant 
does  no  tknow  or  could  not  discover  by  the  exercise  of  reason- 
able care* and  attention,  with  a  view  of  promoting  his  own  safety, 
but  which  the  master  does  know,  or  which  he  could  discover  by 
the  exercise  of  reasonable  care  and  attention  in  discharging  his 
obligation  of  protecting  his  servant.  The  second  rule,  and  one 
which  is  contradictory  to  and  irreconcilable  with  the  first,  is  that 
the  servant  is  not,  by  entering  the  service  of  his  master  or  con- 
tinuing therein,  conclusively  deemed  to  accept  the  risk  of  a 
known  danger,  unless  the  character  of  the  danger  or  the  circum- 
stances of  the  service  are  such  that  it  threatens  immediate  injury. 
If  it  does  not  threaten  immediate  injury,  but  if,  on  the  contrary, 
he  might  reasonably  suppose  that  he  could  continue  in  the  service 
without  incurring  injury  from  the  danger  by  the  exercise  of 
great  caution  or  skill  therein,  he  is  not  conclusively  deemed  to 
accept  the  risk ;  but  whether  he  does  so  will  be  a  question  of  fact 
for  a  jury.  To  show  the  extent  to  which  one  court  has  vacillated 
between  these  two  doctrines,  two  recent  decisions  of  that  court 
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will  be  referred  to.  In  one  of  them  the  court » abandoning  some 
of  its  previous  holdings  and  following  others,  announced  the 
second  rule  which  I  shall  call  the  **  imminent  danger  rule  '*  in 
the  following  language: — 

"  It  has  been  several  times  held  by  this  court,  that  where  the  instru- 
mentality with  which  the  servant  is  required  to  perform  service  is  so 
glaringly  defective  that  a  man  of  common  prudence  would  not  use  it, 
the  master  could  not  be  held  responsible  for  damages  from  it.  But  if 
the  servant  incurs  the  risk  of  machinery  which,  though  dangerous,  is 
not  80  much  so  as  to  threaten  immediate  injury^  or  where  it  is  reasonable 
to  suppose  that  it  may  be  safely  used  with  great  care  or  skill,  a  differ- 
ent rule  applies.  In  such  cases,  mere  knowledge  of  the  defect  will  not 
defeat  a  recovery.  Negligence,  on  the  part  of  the  servant,  in  such 
cases,  does  not  necessarily  arise  from  his  knowledge  of  the  defect ;  but 
it  is  a  question  of  fact,  to  be  determined  from  such  knowledge,  and 
other  circumstances  in  evidence."  ^ 

In  the  later  case  the  same  court  at  a  later  period  affirmed,  in 
a  per  curiam  opinion,  a  minority  opinion  of  the  St.  Louis  Cour^ 
of  Appeals,  written  by  Judge  Bombauer,  in  which  that  very 
learned  and  able  judge  denied  the  <*  imminent  danger  *'  doctrine 
in  the  following  language: — 

**  It  may  be  said  that  the  question  whether  the  danger  was  apparent 
was,  in  this  case,  submitted  to  the  jury  in  an  instruction  of  the  court ; 
but  how  can  a  question  be  submitted  to  the  jury  for  their  finding,  con- 
cerning which  there  can  be  no  possible  controversy  ?  The  instruction 
says  *'  apparent  and  threatening,'  as  if  the  court  considered  that  a  dan- 
ger perfectly  apparent  was  not  enough,  but  that  it  must  also  be  threaten^ 
ing^  whatever  that  may  mean  in  this  connection.  It  is  a  matter  of  daily 
experience,  of  which  many  courts  have  taken  judicial  notice,  that  a 
submission  of  a  case  of  this  class  to  the  jury  always  leads  to  the  same 
result.  To  relieve  the  distress  of  others  is  a  commendable  impulse, 
which  juries  are  but  too  apt  to  follow,  although  they  must  necessarily 
do  it  at  the  expense  of  others.  They  are  apt  to  forget  that  judicial 
authority  under  the  guise  of  law,  and  at  the  expense  of  others,  is  but  an 
act  of  licensed  oppression."  ^ 

1  Huhn  V.  Missouri  &c.  R.  Co.,  92     «.  c.  a£9nDed  117  Mo.  475,    602.    A 

Mo.  440,  447.  strong  application  of  the  same  doc- 

*  Fagler  v.  Botbe,  48  Mo.  App.  44 ;      trine  Is  found  in  the  subsequent  decis- 
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Still  later  the  court  in  two  decisions  went  back  to  the  **  immi- 
nent danger  *'  doctrine.* 

The  attitude  of  that  court  toward  the  doctrine,  as  shown  by 
some  of  its  prior  decisions,  may  be  judged  of  by  the  following 
language,  which  is  quoted  from  an  opinion  of  Judge  Napton : — 

"  If  the  risk  is  such  as  to  be  perfectly  obvious  to  the  sense  of  any  man, 
whether  servant  or  master,  then  the  servant  assumes  the  risk.  But  if  it 
is  a  case  where  no  such  obvious  risks  are  incurred,  and  where  it  was 
fair  to  presume  that  the  employ  £  had  been  guilty  of  no  negligence,  the 
rale  of  law,  as  well  as  of  common  sense  and  justice,  is  that  the  master 
is  responsible  for  damages,  if  any  ensue.''  ^ 

The  contrast  of  this  doctrine  to  the  doctrine  of  the  later  case 
of  Huhn  V.  Missouri  &c.  R.  Co.,'  will  be  understood  when  it  is 
stated  that  Huhn  was  hurt  by  catching  his  foot  in  an  unlocked 
railway  switch,  with  which  he  was  perfectly  familiar  and  the 
dangers  of  which  he  well  knew.  Earlier  decisions  of  the  same 
court,  holding  the  servant  to  the  severe  rule  of  accepting  the  risk 
of  known  dangers,  will  be  found  in  two  overhead  railway  bridge 
cases.^  In  both  of  these  cases  railway  brakemen,  stationed  on  the 
top  of  freight  cars,  knew  of  the  existence  of  an  overhead  bridge 
not  high  enough  for  them  to  pass  under  it  while  standing  on  the 
car  or  sitting  on  the  brake  handle.  But  they  forgot  the  existence 
of  the  bridge  or  the  position  of  the  train,  and  were  struck  by  it 
and  killed ;  and  it  was  held  that  there  could  be  no  recovery  of 
damages  because  the  risk  was  one  which  they  had  accepted. 

If  my  own  views  upon  this  question  could  be  of  the  least 
importance  to  the  profession,  my  previous  writings  would 
indicate  what  they  must  be.  They  are  in  substance  the 
same  as  the  views  of  Judge  Biggs,  announced  in  an 
opinion  of  the  St.  Louis  Court    of  Appeals  (reversed  by  the 

ion  of  the  St.  Louis  Court  of  Appeals  Mo.  886,  844;  HoUoren  v.  Union  Iron 

in  Beming  V.  Medart,  56  Mo.  App.  448,  &c.  Co.,  85  S.  W.  Rep.  260,  262. 
opinion  by  Rombaner,  P.  J.    See  also  <  Keegan  v,  Eavanangh,  62  Mo.  280. 

Williams  v.  St.  Louis  Ac.  R.  Co.,  119  «  92  Mo.  440. 

Mo.  816;  Lucey  v,  Hannibal  Oil  Co.,  4  Devltt  v,  Missouri  &c.  R.  Co.,  60 

189  Mo.  82,  40;  Nugent  v.  Eauffman  Mo.  202;  Raines  v,  St.  Louis  &c.  R. 

Milling  Co.,  181  Mo.  241.  Co.,  71  Mo.  164. 
*  Settle  V,  St.  Louis  Ac.  R.  Co.,  12T 
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Supreme  Court  of  Missouri),  in  which  I  concurred.^  That 
view  is,  that  where  the  master,  through  negligence  or 
wantonness,  exposes  his  servant  to  a  danger,  the  servant,  or 
his  widow  or  administrator,  ought  not  to  te  precluded  from 
recovering  damages  for  his  injury  or  death  in  consequence 
of  that  danger,  where  the  servant  is  brought  into  contact  with 
the  danger  without  serious  fault  on  his  part,  but  in  consequence 
of  what  may  fairly  be  ascribed  to  the  inadvertence  of  being 
absorbed  in  his  work,  or  to  the  mistakes  or  accidents  incident  to 
his  employment.  I  do  not  want  my  professional  brethren  to 
think  for  one  moment  that  I  balance  the  life  of  a  railway  brake- 
man  against  the  slight  expense  to  a  railway  company  of  blocking 
its  frogs  iind  switches.  I  should  be  sorry  to  have  them  think 
that  I  ever  was  willing  to  balance  the  life  of  a  railway  brakeman 
against  the  slight  expense  to  a  railway  company  of  building  the 
upper  works  of  its  bridges  sufBciently  high  for  a  brakeman  to 
stand  upon  the  top  of  his  car  without  coming  in  contact  with 
them.  These  are  murder-machines ;  and  the  rule  of  judge-made 
law  which  holds  the  servant  at  all  times  and  under  all  circum- 
stances, bound  to  avoid  them  at  his  peril,  is  a  draconic  rule.  It 
is  destitute  of  any  semblance  of  justice  or  humanity.  It  is  cruel 
and  wicked.  It  illustrates  the  subserviency  of  the  American 
judiciary  to  the  gi'eat  corporations.  I  go  further:  I  hold  that 
the  law  ought  to  recognize  a  difference  in  position  between  the 
wealthy  employer  and  the  indigent  servant.  The  law  recog- 
nizes a  difference  in  position  between  the  usurer  and  the  bor- 
rower, and  it  limits  the  amount  which  the  usurer  may  take  for 
the  forbearance  of  his  money.  But  it  puts  the  wealthy  capital- 
ist, corporate  or  unincorporate,  upon  the  same  equality  in  this 
respect,  as  that  of  the  starving  laborer,  who  must  carry  his  meager 
dinner  pail  to  his  employment,  no  matter  how  dangerous  it  may 
be,  in  order  to  get  a  little  food,  clothing  and  shelter  for  his 
suffering  family.  Though  I  do  not  find  words  sufficient  to 
voice  my  feelings  upon  this  subject,  I  do  not  intend,  during  the 
little  of  life  which  remains  to  me,  to  speak  about  it  with  bated 
breath ;  nor  do  I  intend  in  the  least  to  conform  my  views  with 

1  Eagler  v.  Botbe,  43  Mo.  App.  44;  «.  c.  reversed  117  Mo.  475. 
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reference  to  it  to  the  opinions  of  others.  Those  who  can  recon- 
cile their  consciences  to  the  cold  brutality  of  the  general  rule 
with  reference  to  the  servant  accepting  the  risk,  are  at  liberty 
to  do  so ;  I  envy  neither  their  heads  nor  their  hearts.  To  show 
the  state  of  the  doctrine  which  they  find  compatible  with  their 
judgments  and  consciences,  I  now  propose  to  cite  a  few  of  the 
decisions:  in  a  future  article,  if  the  time  serves  me,  I  shall 
develop  some  of  the  opposing  views  of  the  judges. 

Stated  in  general  terms,  this  doctrine  is,  that  a  servant  who 
knows  that  his  employment  it  dangerous  in  any  given  particular, 
whether  proceeding  from  defective  machinery,  defective  methods 
of  work,  insufficient  help,  the  negligence  of  fellow-servants,  or 
any  other  cause,  accepts  the  risk  of  being  hurt  by  reason  of  such 
causes  or  dangers,  and  if  he  is  hurt  there  can  be  no  recovery  of 
damages ;  and  this  wholly  without  inquiry  whether  the  danger 
arose  from  the  negligence  of  the  master,  or  whether  it  was  one 
of  the  natural  incidents  of  the  employment.  This  rule  is  equally 
applicable  to  cases  where  the  danger  is  known  to  the  servant, 
without  reference  to  the  manner  in  which  his  knowledge  was 
acquired,  and  where  it  was  such  that  he  ought,  by  exercising 
reasonable  care  for  his  own  safety,  to  have  discovered  it.* 

It  is  a  part  of  this  rule  that  where  the  servant  knows  the  default 


1  Sherwood^  C.  J.,  In  Alcorn  v. 
Chicago  &c.  R  Co.,  108  Mo.  81;  Ald- 
rldge  V.  Midland  Blast  Furnace  Co., 
78  Mo.  559;  Devitt  v,  Paclflc  RaUroad, 
50  Mo.  802  (overhead  bridge  case); 
Rains  V.  St.  Louis  &c.  R.  Co.,  71  Mo. 
164  (another  overhead  bridge  case); 
Moore  v,  St.  Louis  Wire  MiU  Co.,  55 
Mo.  491;  Watson  V.  Kansas  &c.  Co., 
53  Mo.  App.  866;  Claybaugh  v,  ILansas 
ftc.  R.  Co.,  56  Mo.  App.  680;  Smith  v. 
St.  Louis  &c.  R.  Co.,  69  Mo.  82;  Covey 
V.  Hannibal  &c.  R.  Co.,  86  Mo.  685; 
Fugler  V.  Bothe,  117  Mo.  475  (revers- 
ing*, e.  48  Mo.  App.  44,  and  overruling 
Jones  V.  St.  Louis  &c.  R«  Co.,  48  Mo. 
App.  898) ;  Beming  v,  Medart,  56  Mo. 
App.  448;  Price  v.  Hannibal  &c.  R. 
(}o.,    77  Mo.  508;  Porter  v.  Hannibal 


&c.  R.  Co.,  71  Mo.  66;  Gutridge  v. 
Missouri  &c.  R.  Co.,  105  Mo.  520; 
O'Mellia  v,  Kansas  City  &c.  R.  Co., 
115  Mo.  205;  Coontz  v.  Missouri  &c. 
R.  Co.,  115  Mo.  669;  Flynn  v.  Union 
Bridge  Co.^  42  Mo.  App.  580;  Reichla 
V.  Gruenfelder^  52  Mo.  App.  48;  Wat- 
son V,  Kansas  &c.  Co.,  52  Mo.  App. 
866;  Wells  V.  Coe^  9  Colo.  169;  Heath 
V,  Whitebreast  &c.  Coal  Co.,  65  Io¥ra, 
787;  Umback  v.  Michigan  &c.  R.  Co., 
88  Ind.  191;  Galveston  &c.  R.  Co.  o. 
Garrett,  78  Tex.  202;  Smith  v.  Winona 
&c.  R.  Co.,  42  Minn.  87;  Lofrano  v. 
New  York  Ac.  Water  Co.,  55  Hun.  (N. 
Y.),  452;  Nadau  v.  White  River  Lum- 
ber Co.,  76  Wis.  120;  GuU  &c.  R.  Co. 
V,  Williams,  72  Tex.  159;  LatremouiUe 
V,  Bennington,  &c.  R.  Co.,  63  Vt.  886 
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of  his  master  in  providing  defective  or  unsuitable  or  dangerous 
machinery  or  appliances,  but  nevertheless  voluntarily  enters  upon 
the  employment,  or  after  acquiring  such  knowledge  continues 
therein,  there  can  be  no  recovery  of  damages  from  the  master 
for  any  hurt  to  the  servant  arising  from  such  default.^ 

The  rule,  moreover,  extends  to  all  daggers  or  defects  which 
are  patent  and  obvious  to  a  person  possessing  the  knowledge 
and  experience  of  the  particular  servant,  whether  he  be  an 
infant  or  an  adnlt.^ 

In  these  last  cases,  the  danger  being  open  and  obvious,  a 
knowledge  of  it  on  the  part  of  the  servant  is  presumed,  and  if 


1  Devitt  V.  Pacific  R.  Co.,  50  Mo. 
802  (overhead  bridge  case);  Rains  v. 
St.  Loais  &c.  R.  Co.,  71  Mo.  164  (an- 
other overhead  bridge  case) ;  Naylor 
V.  New  York  &c.  R.  Co.,  ZS  Fed.  Rep. 
801 ;  Dalton  v.  Atlanta  &c.  R.  Co.,  4 
Hughes  (U.  8.),  180;  Schultz  v,  Chi- 
cago  &c.  R.  Co.,  67  Wis.  616;  Euhn  v. 
Wisconsin  &c.  R.  Co.,  70  Iowa,  561; 
Trainor  v.  PhUadelphia  &c.  R.  Co., 
187  Pa.  148;  Baltimore  &c.  R.  Co.  v. 
Strieker,  51  Md.  47;  EeUey  v.  SUver 
Spring  &c.  Co..  12  R.  I.  112;  Coal 
Creek  Mining  Co.  v.  Davis,  90  Tenn. 
711;  La  Pierre  v.  Chicago  &c.  R.  Co., 
99  Mich.  212;  Carey  v.  SeUers,  41  La. 
Ann.  500;  Hogele  v,  Wilson,  5  Wash. 
160;  s,  c,  81  Pac.  Rep.  469;  Monaghan 
V.  New  York  Ac.  R.  Co.,  49  Hun  (N. 
Y.),  118. 

s  Folger  v.  Bothe,  117  Mo.  475  (re- 
versing «.  c.  48  Mo.  App.  44) ;  Clay- 
baugh  V.  Kansas  City  &c.  R.  Co.,  66 
Mo.  App.  880;  Covey  v.  Hannibal  &c. 
B.  Co.,  86  Mo.  685;  Beming  v.  Medart, 
56  Mo.  App.  448;  Bohn  v.  Chicago  &c. 
R.  Co.,  106  Mo.  429;  Keegan  v,  Kava- 
naugh,  62  Mo.  280;  Nolan  v.  Shickle, 
8  Mo.  App.  800;  Aldridgef  v.  Midland 
Blast  Furnace  Co.,  78  Mo.  559;  Moore 
9.  St.  Louis  Wire  Mm  Co.,  55  Mo. 
App.  491 ;  Johnstone  v.  Oregon  &c.  R. 
Co.  (Or.),  81  Pac.  Rep.  288;  QuU  &c. 
B.  Co.  V,  Schwabbe,  1  Tex.  Civ.  App. 


578;  8.  e.  21  S.  W.  Rep.  706;  Anderson 
V,  Winston,  81  Fed.  Rep.  528;  Hefferen 
V.  Northern  Pac.  R.  Co.,  45  Minn.  471 ; 
United  States  Rolling  Stock  Co.  v. 
Chadwick,  85  111.  App.  474;  English 
V.  Chicago  &c.  R.  Co.,  24  Fed.  Rep. 
906;  De  Forrest  v,  Jewett,  28  Hun  (N. 
Y.),  490;  Foley  v,  Chicago  &c.  R.  Co., 
48  Mich.  622;  «.  c.  42  Am.  Rep.  481; 
Coombs  V,  Fitchburg  R.  Co.,  156  Mass. 
200;  «.  e.  80  N.  E.  Rep.  1140;  O'Neal 
V.  Chicago,  &c.  R.  Co.,  182  Ind.  110; 
9.  c.  81  N.  E.  Rep.  669;  St.  Louis,  &c. 
R.  Co.  V,  Lemon,  88  Tex.  148;  8,  c.  18 
S.  W.  Rep.  881;  Quick  v.  Minnesota 
Iron  Co.,  47  Minn.  861;  8.  c.  50  N.  W. 
Rep.  244 ;  Brady  v.  Ludlow  Man.  Co., 
154  Mass.  468;  Fisher  v.  Chicago  &c. 
R.  Co.,  77  Mich.  546;  Anglin  v.  Texas, 
&c.  R.  Co.,  60  Fed.  Rep.  558;  Illinois 
River  Paper  Co.  v.  Albert,  49  Bl,  App. 
868;  McGrath  v.  Texas  &c.  R.  Co., 
60  Fed.  Rep.  555;  Connors  v,  Morton, 

160  Mass.  888;  Goddard  v.  Mcintosh, 

161  Mass.  258;  Roth  v.  Northern 
Pacific  Lumber  Co.,  18  Or.  205; 
Southwest  Virginia  Improvement  Co. 
9.  Andrew,  86  Ya.  270;  «.  c.  9  S.  E. 
Rep.  1015;  Lothrop  v,  Fitchburg  R* 
Co.,  150  Mass.  428;  Smith  v,  Penintu- 
lar  Car  Works,  60  Mich.  501 ;  Fordyce 
Stafford,  57  Ark.  508;  8.  c.  22  S.  W. 
Rep.  161. 
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he  is  hurt  by  it  the  case  becomes  a  case  for  the  application  of 
the  maxim  volenti  non  Jit  injuria.^ 

A  test  frequently  resorted  to  by  the  courts  in  these  cases  is  to 
consider  whether  the  servant  knew  the  danger  as  weU  as  the 
master  knew  it^  or  had  as  good  opportunities  of  knowing  it  as 
the  master  had, —  holding  that  there  can  be  no  recovery  for  an 
mjury  to  the  servant  where  these  conditions  exist.' 

The  nature  and  extent  of  this  rule  are  better  understood  by 
considering  some  of  the  dangers  and  defects  in  respect  of  which 
the  courts  have  applied  it. 

Take  the  case  of  an  unguarded  well,  scuttle-hole,  or  shaft, 
descending  from  the  floor  of  a  manufacturing  or  business  estab- 
lishment. Thisj^  in  many  cases,  must  be  regarded  as  a  negligent 
defect  in  the  premises,  as  a  man-trap,  a  death-trap ;  and  yet  it 
has  been  adjudged  again  and  again  that  an  employ^  who  works 
upon  premises  having  such  a  hole  takes  the  risk  of  falling  into 
it  through  his  own  inadvertence.' 

Take  also  the  case  of  a  laborer-  employed  in  and  about  an 
excavation  in  earth,  sand  or  gravel.  The  danger  of  such  an 
excavation  caving  in  may  be  said  to  be  nearly  as  obvious  to  one 
man  as  to  another.  Courts  in  several  different  jurisdictions  have 
held  that  the  risk  of  such  an  embankment  caviug  in  is  an  obvious 
risk,  and  one  incident  to  the  employment,  which  the  employ^ 
takes  when  he  consents  to  work  in  such  a  place.^ 

1  Deyittv.  Pacific  BaUroad,  50  Mo.  (N.  Y.),  442;  C6whm  v,  Boberts,  71 

802,  806;    Goltz  v.  MUwaukee  &c.  B.  Hon  (N.  Y.)*  127;     Soathem  Pacific 

Co.,  76  Wis.  186;  •.  c.  44  N.  W.  Rep.  B.  Co.  v.  Losch  (Tex.  Civ.  App.),  21 

752;    Gorman  v,  Minneapolis  &c.    B.  S.  W.  Bep.  568. 

Co.,  78  Iowa,  509;  Watts  v.  Hart,  7  '  Feeley  v.  Pearson  Cordage    Co., 

Wash.  178;  s,  c.  84  Pac.  Bep.  428  and  161  Mass.  426;  Murphy  v.  Greeley,  146 

771.  Mass.   196;    «.  c.  15  N.  E.  Bep.   654; 

*  Price  V.  Hannibal  &c.  B.  Co.,  77  Blck  v.  Cramp  (Pa.),  12  AU.  Bep.  495; 

Mo.  608;    Porter  v,  Hannibal  Ac.  B.  Schwartz  v,  Cornell,  18  N.  Y.  8npp. 

Co.,  71  Mo.  66;  Hartv.Naumborg,  128  855;  Alford  v.  Metcalf,  74  Mich.  869; 

N.  Y.  641;  Ames  V.  Lake  Shore  &c.  B.  «.  e.  42    N.    W.    Bep.  52;     BaUe  v. 

Co.,  185  Ind.  868;    Carlson  v,  Sioux  Detroit    Leather   Co.,  78  Bilch.  158; 

FaUfl  Water  Co.  (S.  D.),  69  N.  W.  Bep.  «.  c.  41  N.  W.  Bep.  216. 
217;  Hazelhurstv.  Brunswick  Lumber  <  Olson  v.  McMaUen^  84  Minn.  94; 

Co.,  94  Ga.  585;  t.  c  19  S.  E.    Bep.  Larichv.  Moles,  18  B.  L  518;  «.  e.  28 

756;  Galveston  &c.  B.  Co.  v.  Lempe,  Atl.  Bep.  661;  Vincennes  Wat^r  Sap- 

69  Tex.  19;  French  v.  Aulls,  72  Hun  ply  Co.  v.  White,  124  Ind.  376;  «.  c. 
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Take,  for  another  example  of  the  rule,  the  dangers  which 
attend  the  work  of  coupliJig  cars.  This  work  is  very  dangerous, 
and  the  dangers  attending  it  are  increased  where  old-fashioned 
and  imperfect  couplings  are  used,  and  especially  where  the 
brakeman  is  required  to  couple  cars  having  couplings  of  different 
patterns;  and  yet,  in  all  these  cases  the  risk  being  open  and 
obvious,  the  brakeman  is  held  in  law  to  have  assumed  it  and  to 
take  his  chances  of  being  able  to  escape  injury  from  these 
causes.^  In  many  of  these  cases  the  same  rule  was  applied 
where  the  couplings  were  out  of  '•epair  and  defective  for  the 
kinds  of  couplings  used.^    • 

Take  the  case  of  overhead  railway  bridges^  of  railway  bridges 
whose  sides  are  built  so  near  the  track  as  to  be  dangerous  to 
brakemen  climbing  up  and  down  the  sides  of  freight  cars; 
and  of  other  objects  negligently  and  unnecessarily  constructed 
or  permitted  to  exist  by  the  railway  company  so  near  its 
tracks  as  to  endanger  the  lives  of  brakemen  while  so  engaged 
in  the  discharge  of  their  duties.  Experience  shows  that  these 
obstioictions  are  murder-machines.  It  is  not  an  exaggerated  state- 
ment to  say  that  the  negligence  which  has  erected  them,  or 
which  permits  them  to  exist,  borders  upon  criminality.  And  yet 
there  is  a  mass  of  judicial  decisions,  in  this  and  in  other  courts, 


24  N.  E.  Rep.  747;  Griffin  v.  Ohio  &c. 
B.  Co.,  124  Ind.  826;  «.  c.  24  N.  B. 
3ep.  888;  Anderson  v,  Winston,  81 
Ped.  Rep.  528. 

1  Thomas  v,  Missouri  R.  Co.,  109 
Mo.  187;  Kohn  v.  McNnlta,  147  U.  S. 
888;  Hathaway  v.  Michigan  &c.  B.  Co., 
51  Mich.  258;  Wabash  &c.  R.  Co.  v. 
Deardorff,  14  111.  App.  401 ;  Henry  v. 
Bond,  84  Fed.  Rep.  101;  BarkboU  v. 
Pa.  B.  B.  Co.  (Pa.),  18  Ati.  Rep. 
82;  Houston  v.  Burragur  (Tex.), 
14  S.  W.  Bep.  242;  Arnold  9. 
Delaware  &c.  B.  Co.,  125  N. 
Y.  15;  9.  e.  25  N.  E.  Bep.  1064; 
Atchison  &c.  B.  Co.  v.  Wagner,  88 
Kan.  660;  KeUy  v.  Abbot,  68  Wis.  807; 
«.  e.  58  Am.  Bep.  292;  Watson  v, 
Houston  &c.  B.  Co.,  58  Tex.  484;  Mc- 
Laraav.  Williston,  48  Minn.  299;  8.  e. 


51 N.  W.  Bep.  887;  Pittsburg  Ac.  B.  Co. 
V.  Henley,  48  Ohio  Stat.  608;  «.  c.  15  L. 
B.  A.  884;  Brooks  v.  Northern  &c.  B. 
Co.,  47  Fed.  Bep.  687;  Simms  o. 
South  Carolina  B.  Co.,  26  s,  c.  490; 
Michigan  &c.  B.  Co.  v,  Smithson,  45 
Mich.  212;  LouisviUe  &c.  B.  Co.  v. 
Boland  (Ala.),  18  L.  B.  A.  260;  Dy- 
singer  v,  Cincinnati  &c.  B.  Co.,  98 
Biich.  646;  8.  c.  58  N.  W.  Bep.  82S. 

2  BarkboU  v.  Pa.  B.  Co.  (Pa.),  13 
Atl.  Bep.  82;  Houston  &c.  B.  Co.  v. 
Burragur  (Tex.),  14  S.  W.  Rep.  242; 
Arnold  v.  Delaware  &c.  B.  Co.,  125  N. 
Y.  16;  8.  c.  25  N.  E.  Bep.  1064;  Atchi- 
son &c.  B.  Co.  V.  Waguer,  BS  Kan.  660; 
Brooks  V,  Northern  &c.  B.  Co.,  47  Fed. 
Rep.  687;  Watson  v.  Houston  &c.B. 
Co.,  58  Tex.  484. 
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to  the  effect  that  experienced  train-men,  who  are  familiar  with 
the  road  and  who  consequently  know  or  are  presumed  to  know 
of  these  obstructions,  take  the  risk  of  coming  in  contact  with 
them  through  their  own  inadvertence,  and  if  they  are  killed  or 
hurt  by  them,  there  can  be  no  recovery  of  damages.^ 

Take  the  case  of  unblocked  rails  in  railway  switches,  in  the 
frogs  and  between  the  main  rail  and  the  guard  rail.  This  is  a 
man-trap  and  a  death-trap.  The  brakeman  catches  his  foot  in 
such  a  trap  and,  before  he  can  extricate  himself,  he  is  run  over 
by  an  approaching  engine  or  by  shunted  cars.  Yet  this  is  an 
obvious  risk  which  he  assumes  when  he  enters  the  service.^ 

Take,  also,  the  case  of  the  liability  of  the  employ^  to  death  or 
injury  from  exposed  machinery.  In  many  cases  the  practice  of 
employers  of  putting  their  employes  at  work  around  exposed 
and  unguarded  machinery,  which  could  be  fenced  or  guarded  at 
a  moderate  expense,  has  attracted  the  attention  of  legislatures ; 
and  there  are  statutes  forbidding  this,  under  criminal  sanctions, 
in  England  and  in  some  of  the  United  States ;  and  yet  American 


1  Devltt  V.  Pacific  By,  Co.,  60  Mo. 
803  (oYorhead  bridge);  Rains  o.  St. 
Louis  &c.  R.  Co.,  71  Mo.  164  (anotlier 
overhead  bridge  case) ;  Williamson  9. 
Newport  Ac.  E.  Co.,  84  W.  Va.  667 ;  «.  c. 
12  L.  R.  A.  297;  Fitzgerald  o.  N.  T. 
&c.  R.  Co.,  69 Hun  (N.  Y.),  226;  Bross- 
man  v.  Lehigh  YaUey  R.  Co.,  118  Pa. 
St.  490;  8,  e.  67  Am.  Rep.  479;  Balti- 
more &c.  R.  Co.  V.  Striciser,  61  Md.  47; 
Lynch  v.  New  York  &c.  R.  Co.,  18  N. 
T.  Snpp.  417;  Ryan  v.  Long  Island 
R.  Co.,  61  Hun  (N.  Y.),  607;  Wm- 
iams  V,  Dele  ware  &c.  R.  Co.,  116 
N.  Y.  628;  Mo.  Pac.  R.  Co.  v,  Som- 
ers,  71  Tex.  700  (cattle-guard  tOQ 
near  the  track) ;  Dalton  v.  Atlantic  &c. 
R.  Co.,  4  Hughes  (U.  S.),  180  (tele- 
graph wire  hanging  too  low  over 
teack) ;  Benston  v.  Chicago  &c.  R.  Co., 
47  Minn.  486  (pile  of  logs  near  track) ; 
Clark  V.  St.  Paul  &c.  R.  Co.,  28  Minn. 
128  (elevator  roof  or  awning  project- 
ing ov^r  side-track) ;  Wooddellv.  West 
Virginia  Imp.  Co.,  28  W.  Va.  23;  8.  c. 


17  8.  B.  Rep.  886  (tree  limb  projecting 
over  track) ;  Thain  v.  Old  Colony  R. 
Co.,  161  Mass.  868  (wooden  bridge 
support  too  near  track) ;  Fitsch  v.  Ry. 
Co.,  168  Mass.  288  (projecting  awning 
at  a  station) ;  Dowell  v.  Burlington  &c. 
R.  Co.,  68  Iowa,  629  (snow-bank  left  on 
side  of  track  by  snow  plough). 

*  Smith  V.  St.  Louis  R.  Co.,  69  Mo. 
82;  Wood  v.  Locke,  147  Mass.  604; 
Haws  V.  Buffalo  &c.  R«  Co.,  40  Hun 
(N.  Y.),  146;  St.  Louis  &c.  R.  Co.  v. 
Davis,  64  Ark.  889;  «.  e.  16  8.  W.  Rep. 
896;  Richmond  &c.  R.  Co.  v.  Risdon's 
Adm.,  87  Va.  836;  8.  e.  12  S.  E.  Rep. 
786;  Appel  v.  Buffalo  &c.  R.  Co.,  Ill 
New  York,  660;  Wilson  v,  Winona  &c. 
R.  Co.,  87  Minn.  826;  Bourgeault  v. 
Grand  Trunk  R.  Co.,  Montreal  L. 
Rep.,  6  Super.  Ct.  240;  Craig  v.  Lake 
Brie  &c.  R.  R.  Co.,  1  Toledo  Leg. 
News,  326;  Qleason  v.  New  York  &c. 
R.  C,  169  Mass.  68;  «.  o.  84N.  E.  Rep. 
79;  Spencer  v.  New  York  Ac.  R.  Co.^ 
67  Hun  (N.  Y.),  196. 
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judicial  authority  seems  to  be  nearly  onanimous  to  the  effect 
that  the  servant,  whether  he  be  an  adult  or  a  minor,  male  or 
female,  if  sufficiently  old  and  experiened  to  realize  the  danger  of 
getting  caught  in  such  machinery,  takes  the  risk  of  death  or  in- 
jury from  that  source,  and  in  case  of  such  a  death  or  injury 
there  can  be  no  recovery  of  damages.^ 

Several  of  the  foregoing  cases  hold  that  the  rule  that  a  ser- 
vant, who  voluntarily  goes  to  work  about  dangerous  machinery, 
accepts  the  risk  of  death  or  injury  from  that  source,  so  that  no 
action  can  be  predicated  upon  his  death  or  injury,  applies  to 
miiioTS  as  well  as  to  adults  except  in  the  case  of  concealed  dan- 
gers or  other  exceptional  circumstances  which  need  not  be  gone 
into.     This  doctrine  is  distinctly  set  forth  in  many  other  cases.^ 

Indeed  the  law  seems  to  be  settled,  subject  to  some  objections 
of  which  I  hope  to  speak  in  a  future  article,  that  the  fact  that 
an  employ^  is  a  minor  does  not  vary  the  law,  as  to  his  assump- 
tion of  the  risks  of  the  service,  if  he  has  sufficient  intelligence 
to  comprehend  the  dangers  incident  to  the  service,  or  if  he  is 
made  acquainted  with  those  dangers  by  being  suitably  insti*ucted, 
or  if  he  has  acquired  a  knowledge  of  them  through  experience.^ 


1  Clrlack  o.  Merchants*  Woolen  Co., 
U6  Mass.  182;  «.  c.  15  N.  E.  Bep.  579; 
CiaTer  v.  Christian,  86  Minn.  ^S\ 
Ckxxlnow  V.  Walpole  Emery  Mills,  146 
Mass.  261;  «.  c.  15  N.  E.  Bep.  576; 
Pratt  V.  Pronty,  153  Mass.  888;  «. 
c.  26  N.  B.  Rep.  1002  (boy  15  years 
old);  Tinkham  v.  Sawyer,  158  Mass. 
485;  «.  6.  27  N.  E.  Rep.  6  (boy  16 
years  old);  Atlas  Engine  Works  v. 
i^i|fiH«in,  100  Ind.  298;  Bond  v. 
Smith,  14  N.  Y.  Supp.  982;  Plnnkett  v, 
DonoTan.  12  N.  Y.^Supp.  454;  Schroe- 
derv.  Michigan  Car  Co.,  56  Mich.  182; 
Stephenson  v.  Duncan,  78  Wis.  404; 
Foley  V.  Pettee  Machine  Works,  140 
Mass.  294;  «.  c.  21  N.  E.  Bep.  804; 
Clony  V.  ComeU  Mills,  160  Mass.  218; 
Downey  v.  Sawyer,  157  Mass.  418 
(boy  16  years  old) ;  KeUey  v.  Barber 
Asphalt  Co.,  98  Ey.  868 ;  «.  c.  20  8.  W. 
Bep.  271  (boy  17  years  old) ;  Bichstain 


9.  Washington  Mms  Co.,  157  Mass. 
588;  Kleinest  v,  Ennhardt,  160  Mass. 
280;  Connelly  v.  Eldridge,  160  Mass. 
566;  Townsend  v.  Langles,  41  Fed. 
Bep.  919;  The  Maharajah,  40  Fed. 
Bep.  784;  Both  v.  Northern  Pacific 
Lnmber  Co.,  18  Or.  205;  «.  c.  22  Pac. 
Bep.  842;  Sanborn  v.  Atchison  &c.  B. 
Co.,  25  Kan.  292  (boy  17  years  old) ; 
EeUy  V,  Silver  Spring  &c.  Co.,  12  B. 
I.  112;  Bood  V,  Lawrence  Mfg.  Co., 
155  Mass.  590;  «.  c.  84  N.  E.  Bep.  458. 

«  Hickey  v.  Taafle,  105  N.  Y.  26; 
Gilbert  v.  QuUd,  144  Mass.  601;  Herd- 
man-Harrison  Milling  Co.  V,  Spelir, 
145  ni.  829;  O'Eeefe  v,  Thome  (Pa.), 
16  Atl.  Bep.  787 ;  Palmer  v.  Harrison, 
57  Mich.  182;  Malsky  v,  Schomacher, 
27  N.  Y,  Snpp.  881;  Crown  v,  Orr,  140 
N.  Y.  450;  Stephens.  Stevens,  21  N. 
Y.  Snpp.  721. 

*  Goff  V.  Norfolk  &c.  B.  Co.,  86  Fed. 
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iclusion  would  seem  to  be  that  in  those  States  where 
ne  is  administered  by  the  courts,  the  subject  demands 
t  attention  of  the  legislature;  and  that  employers' 
5ts  ought  to  be  passed,  carefully  drawn  and  guarded, 
vade  judicial  misconstruction,  and  so  as  to  define  on 
md  the  extent  of  the  duty  of  the  master  in  taking 
be  safety  of  the  servant,  and  on  the  other  hand,  the 
'^hich  the  servant  shall  be  deemed  to  accept  the  dangers 
loyment. 

Seymour  D.  Thompson. 


ackley  v.    Gutta   Percha  L.  507;  Williamson  v,  Sheldon  Marble 

\  540;  Toledo  &c.  R.  Co.  Co.,  66  Vt.  427;  «.  c.  29  Atl.  Rep.  669; 

[nd.App.),  85  N.  £.  Rep.  Evans  v.  Vogt  &c.Co.,  25  N.  Y.  Supp. 

1  V.  Northern  Pacific  R.  609;  Evansville  Ac,  R.  Co. «.  Hender- 

nn.    471;    McGlnnis    v.  son,  184  Ind.  686;  «.  e.  88  N.E.  Rep. 

nadian    Bridge    Co.,    49  1021. 
Imith  V,  Irwin,  51  N.  J. 
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WHY  ARE  THE  DECISIONS  UNDER  THE  FELLOW- 
SERVANT  DOCTRINE  SO  VACILLATING  AND  CON- 
TRADICTORY? 

That  there  is  great  conflict  and  confusion  in  the  decisions  as 
to  a  master's  liability  to  one  servant  for  injuries  received  by  the 
negligence  of  a  co-servant  is  common  knowledge  among  lawyers. 
Not  only  do  we  find  want  of  harmony  between  the  decisions  of 
the  different  States  on  this  subject,  but  the  decisions  of  the  same 
court  are  frequently,  if  not  generally,  vacillating  and  contradic- 
tory. We  find,  for  instance,  that  a  servant  injured  in  the  State 
of  Iowa  *  may  recover  damages  against  the  employer,  while  a 
servant  injured  in  Minnesota  ^  under  similar  circumstances  will 
be  denied  the  right  of  recovery.  The  above  cases  were  tried  by 
the  same  court  on  substantially  identical  facts ;  the  stat;ute  im- 
posing liability  for  the  negligence  of  a  fellow-servant  was  the 
same  in  the  two  States,  and  yet  one  servant  recovered  damages 
while  the  other  servant  was  not  allowed  to  recover.  The  place 
where  the  servant  was  injured  and  not  the  manner  in  which  the 
injury  was  inflicted  determined  the  question  of  liability  or  non- 
liability of  the  master.  A  State  court  denied*  and  a  Federal 
court  afilrmed  ^  liability  in  the  same  case.  These  same  courts 
later  have  apparently  exchanged  positions  on  this  question,  the 
State  court  *  becoming  more  liberal  toward  the  servant,  while 
the  Federal  court*  has  adopted  a  stricter  rule  against  the  serv- 
ant's right  to  damages  for  injuries  received  at  the  hands  of  a 
co-employ^. 

The  State  of  Ohio  has  adopted  the  so-called  superior  servant 

1  Njos  V.  C.  M.  &  St.  P.  B.  Rm  47  ^  Carlson  v.  N.  W.  Telephone  Exch., 

Minn.  92.  *  66  N.  W.  914;  Bloomquist  v,   Ky.,  62 

«  Pearson  v.  C.  M.  &  St.  P.  B.  B.,  N.  W.  818. 
47  Minn.  9.  *  What  Cheer  Coal  Co.  v.  Johnson, 

<  LlndvaU  v.  Wood^  41  Minn.  212.  56  Fed.  B.  810;  City  of  Minneapolis  v. 

4  LindvaU  v.  Wood,  44  Fed.  B.  855;  Lundeen,  58  Fed.  B.  525. 
afl.  in  48  Fed.  62. 
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limitation.^  This,  for  a  while,  was  the  rule  of  the  Supreme 
Court  of  the  United  States.^  To  a  certain  extent,  at  least,  the 
Boss  case  has  been  abandoned  by  the  Federal  Supreme  Court,' 
and  by  the  other  Federal  courts.  The  result  is,  that  in  States 
having  adopted  the  rule  prevailing  in  Ohio,  whether  a  setvant 
may  recover  or  not,  depends  wholly  upon  whether  he  brings  his 
suit  in  the  State  or  in  the  Federal  court.  As  we  have  already 
seen,  the  highest  court  in  the  land  is  not  settled  on  this  question. 
No  one  can  predict  with  any  degree  of  certainty  just  what  the 
court  may  hold  when  this  question  is  again  presented  to  it  for 
consideration.  Is  there  anything  left  of  theSoss  case, —  what 
effect  has  it  on  the  Boss  case,-r-  are  questions  frequently  asked 
by  students  of  the  somewhat  famous  Baugh  case.  To  add  to  the 
confusion  several  States  of  the  Union  have  passed  laws  permitting 
servants  of  railroad  companies  to  recover  for  injuries  received 
because  of  negligence  of  co-employes.  These  laws  have  been 
assailed  as  class  legislation.  They  have,  however,  been  sus- 
tained so  far  as  they  apply  only  to  the  peculiar  hazards  and 
dangers  of  railroading.^  A  difficult  question  at  once  arises. 
What  cases  are  within  and  what  cases  are  outside  the  statute? 
What  are  the  peculiar  hazards  and  dangers  of  railroading?  To 
this  question  we  might  expect  conflicting  answers,  and  in  this 
expectation  we  are  not  disappointed.^ 

In  view  of  the  many  different  reasons  assigned  for  the  fellow- 
servant  doctrine,  the  many  limitations,  exceptions  and  qualifica- 
tions imposed  upon  the  general  rule,  the  many  conflicting  and 
contradictory  decisions,  a  person  naturally  would  inquire  what  is 
the  cause,  the  real  reason  for  this  uncertainty  and  this  conflict. 
If  the  fellow-servant  doctrine  were  based  upon  sufficient  and  satis- 
factory reasons,  it  would  seem  that  no  such  conflict  and  confusion 
would  exist.  The  original  and  primary  rule,  of  course,  was 
that  a  man  should  be  responsible  only  for  his  own  acts  and  not 
for  the  acts  of   another.      The  doctrine  respondeat  superior^ 

1  Little  Miami  B.  B.  o.  Steyens,  20  *  LavaUeo.  B.  B.,  40  Minn.  249. 

Ohio,  415.  ^  Njus  V.  B.  B.,  47  Minn.  92;  Pear- 

^  C.  M.  &  St.  P.  B.  B.  o.  Boss,  112  son  v.  B.  B.,  47  Minn.  9;  Johnson  v. 

U.S.  877.  B.    B.,    43    Minn.   222;  Mlkkelson  v. 

^  Baltimore  &  Ohio  B.  B.  o.  Bangh,  Trnesdale,  65  N.  W.  260;  Blomqulst 

149  U.  S.  368.  V.  B.  B.  67  N.  W.  804. 
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which  is  crystallized  in  the  maxim  qui  facit  per  alium  per  se^ 
is  an  exception  to  this  fundamental  and  original  principle.  It 
may  be  doubted  whether  the  doctrine  respondeat  superior  in 
its  broad  and  unlimited  application,  is  grounded  upon  true  and 
logical  reasons.  Has  the  doctrine  respondeat  superior  not  been 
extended  far  beyond  the  limit  of  reason?  To  the  extent  that  a 
man  contracts  to  perform  a  certain  duty,  he  is  bound  to  see  the 
duty  performed.  It  then  makes  no  difference  whether  he  per- 
forms that  duty  personally  or  by  his  employ^.  In  such  cases, 
the  doctrine  respondeat  superior  is  clearly  just  and  equitable. 
If  a  carrier  agrees  to  carry  a  passenger  safely,  and  if  the  carrier 
chooses  to  perform  that  duty  by  his  servant,  it  is  clear  that  in 
the  event  of  the  servant's  failure  or  neglect  to  perform  this 
duty,  the  master  is  liable  in  damages.  If  a  telegraph  company 
agrees  to  deliver  a  message,  and  if  it  fails  to  do  so  through 
the  neglect  of  its  servants  to  whom  it  has  seen  fit  to  entrust  the 
dutyj  of  course  the  telegraph  company  is  justly  liable  for  its 
servant's  failure  under  the  doctrine  respondeat  superior.  On 
the  other  hand,  if  a  master  has  entered  into  no  contract  and 
has  himself  been  guilty  of  no  neglect  either  in  the  employment 
of  his  servant  or  otherwise,  and  if,  by  the  neglect  of  the  ser- 
vant, a  stranger  to  the  master  is  injured,  it  may  well  be  doubted 
whether  there  is  any  true  and  just  reason  for  holding  the  master 
responsible  for  the  servant's  neglect.  If  a  liveryman  has  exer- 
cised all  possible  caution  in  the  employment  of  his  servant,  if  he 
has  investigated  the  prior  character  of  his  servant  and  found 
him  prudent  and  careful,  why  should  the  liveryman  be  held  liable 
to  a  wayfarer  on  the  street  for  injuries  received  by  some  over- 
sight of  the  servant  while  driving  the  liveryman's  vehicle? 
What  true  and  just  reason  can  be  given  for  holding  the  livery- 
man liable  for  damages  for  the  injuries  thus  sustained?  A  great 
many  reasons  have  been  assigned  for  the  application  of  the  rule 
respondeat  superior  in  such  cases.  Some  courts  and  some 
text^writers  say  that  the  doctrine  is  founded  upon  public  policy. 
When  a  physician  is  unable  to  tell  what  is  the  matter  with  his 
patient,  if  be  does  not  know  what  the  patient  died  of,  he  gen- 
erally says  that  he  died  of  blood  poisoning  or  heart  failure*  If 
a  court  is  unable  to  give  a  good  and  sufficient  reason  for  the  nde 
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it  annoances,  it  generally  resorts  to  a  similar  waste  basket  ex- 
planation or  reason  and  says  that  public  policy  demands  the  role. 
"Public  policy  justifies  it*'  sounds  well  arid  may  satisfy  some 
minds,  but  it  is  difficult  to  see  how  any  question  of  public  policy 
arises  in  a  controversy  between  a  third  person,  a  stranger,  who 
has  been  injured  by  the  negligence  of  a  servant,  and  a  master  who 
is  absolutely  free  from  blame  in  th6  premises.  Why  does  not 
public  policy  as  well  require  a.master  to  see  to  it  that  the  servant 
pays  his  board  bill?  We  hear  it  said  that  the  master  should 
answer  for  the  servant's  negligence  because  he  has  put  the  means 
m  the  servant's  hands  wherewith  to  do  injury.  So  the  master 
does  when  he  employs  an  independent  contractor.  Under  that  rea- 
son the  master  should  not  be  exempted  where  injury  is  done  by  an 
independent  contractor.  The  alarming  consequences,  and  we  may 
almost  say  the  absurdity  of  the  unlimited  and  general  applica^ 
tion  of  the  doctrine  respondeat  superior  is  probably  the  cause 
of  the  numerous  exceptions  and  limitations  to  which  the  rule  has 
been  subjected  and  among  which  ^  we  find  the  doctrine  that  a 
master  shall  not  be  liable  to  a  servant  for  injuries  received  by  the 
neglect  of  a  co-servant. 

Hon.  Sir  Wm.  Brett,  afterwards  Judge  Brett,'  in  the  House 
of  Commons  of  the  English  Parliament,  says  in  regard  to  the 
fellow-servant  rule,  **  This  is  a  bad  exception  to  a  bad  law."  ^ 


1  Baron  Bramwell  says  that  the  fel- 
low-servant doctrine  is  not  an  excep- 
tion but  simply  a  revertal  to  the 
primary  rule.  He  says:  "  It  is  some- 
how supposed  that  as  a  matter  of 
natural  right,  something  that  exists  in 
the  nature  of  things,  employers  are 
liable  for  the  injuries  occasioned  by 
their  servants'  negligence,  and  that  to 
except  fellow-servants  from  this  rule 
is  unjust  and  unreasonable.  Now,  this 
is  an  entire  mistake,  and  it  is  really 
wonderful  how  not  only  those  who  are 
not  lawyers,  but  lawyers  who  ought 
to  know  better,  are  under  the  impres- 
sion that  I  have  mentioned.  It  be- 
comes necessary  to  begin  at  the 
beginning  and  state  some  entirely  ele- 


mentary rules  of  law.  The  primary 
rule  is,  that  a  man  is  liable /or  his  own 
acts,  and  not  for  those  of  others,  A 
man,  as  a  rule,  is  no  more  liable  for 
the  wrongs  done  by  another  than  he 
is  for  his  debts.  The  cases  in  which 
he  is  liable  are  exceptions  to  the  rule, 
and  not  the  rule." 

'  Brett,  as  Master  of  Rolls,  ren- 
dered the  opinion  in  the  famous  case 
of  Heaven  v.  Pender,  9  Q.  B.  D.  803. 
That  decision  shows  him  to  be  a  man 
of  strong  and  clear  reasoning  powers, 
and  his  views  on  the  fellow-servant 
law  are  entitled  to  a  great  deal  of 
weight, 

^  House  of  Commons  English  Par- 
liament Document  285,  page  118. 
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If  a  total  stranger  can  recover  against  a  master  for  injuries' 
inflicted  by  a  servant,  why  cannot  a  servant  also  recover  for 
similar  injuries  at  the  hands  of  the  same  servant?  It  is  rather 
difficult  to  see  why  a  servant  is  not  entitled  to  at  least  as  much 
consideration  as  a  total  stranger. 

How  did  this  exception  to  the  doctrine  respondeat  superior  in 
the  case  of  fellow-servants  arise?  Possibly  the  great  number 
of  actions  brought  by  servants  against  the  master  led  the  courts 
to  perceive  the  injustice  of  the  doctrine  respondeat  superior 
where  the  master  was  wholly  free  from  blame,  and  for  that  rea- 
son adopted  the  exception  as  to  the  suit  brought  by  the  servant. 
Several  reasons  have  been  advanced  for  this  exception  against  the 
servant,  and  in  favor  of  the  stranger.  It  is  doubtful  whether  - 
these  reasons  are  satisfactory  and  sufficient.  It  is  said  that  a 
servant  knows  whether  or  not  his  fellow-servant  is  habitually 
negligent.  In  a  great  majority  of  cases  this  is  not  true.  Serv- 
ants of  the  same  master  are  very  frequently  employed  at  great 
distances  apart  in  really  different  lines  of  employment,  and  yet 
under  the  fellow-servant  rule,  the  servant  assumes  the  negli- 
gence of  his  co-servant.  It  is  said  that  a  servant  gets  an  in- 
creased compensation  as  a  consideration  for  the  assumption  of 
the  risk  of  the  negligence  of  a  co-employ^.  This  is  simply  a 
fiction  and  has  no  foundation  in  fact  and  is  not  a  reason  for  the 
rule.  Unless  there  is  some  good  and  valid  reason  for  holding 
the  master  responsible  for  the  negligence  of  a  servant  where  the 
master  is  wholly  free  from  moral  blame  and  where  he  is  under 
DO  contract  obligation,  why  make  the  master  the  subject  of 
vicarious  liability  in  favor  of  a  third  person  any  more  than  in 
favor  of  a  fellow-servant?  The  respondeat  superior  doctrine 
was  apparently  adopted  without  much  thought  or  consideration 
from  the  Boman  law.^  Under  the  Roman  law  the  paterfamilias 
was  the  only  party  who  could  be  sued.  He  was  the  head  of  the 
family.  All  his  servants  were  slaves.  Why  should  the  Roman 
law  have  any  application  in  a  conmaunity  where  the 
servant  is  an  independent  and  free  being?  A  servant 
is    no    longer    a    tool    or    instrument    in    the     hands    of 

1  2  Kent  Comm.,  12th  £d.^  note  1. 
VOL.   XXXI.  7 
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a  master,  but  a  free  and  independent  being  who  should  .answer 
for  his  own  wrongs*  Why  eictend  the  servant  law  far  beyond 
the  limits  it  originally  possessed  under  the  civil  law?  Why 
should  the  wrongful  acts  of  the  servant  be  imposed  upon  an  in- 
nocent person  (the  master)  unless  the  master  has  contracted  to 
assume  them  or  is  in  some  way  to  blame?  Why  is  not  Judge 
Brett  right  when  he  said  the  fellow-servant  law  is  a  bad  excep- 
tion to  a  bad  law?  Does  this  statement  not  suggest  the  proper 
answer  to  the  question  put  at  the  head  of  this  article?  Is  the 
difficulty  of  the  fellow-servant  law  not  due  to  the  fact  that  it  is 
a  bad  exception  to  a  bad  law?  Is  not  the  confusion  and  conflict 
in  the  decisions  on  that  subject  due  to  the  fact  that  the  rule  is 
not  and  cannot  be  founded  on  logical  reasons  which  satisfy  the 
minds  of  courts  and  lawyers?  We  venture  the  suggestion  that 
to  this  last  question  we  must  make  an  affirmative  answer. 

N.  M.  Thygeson. 
St.  Paul. 
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THE  LAW  AS  A  PROFESSION  FOR  YOUNG  MEN. 

Just  at  the  present  time  the  contraction  m  business  and 
diminished  salaries  paid  in  many  callings  have  caused  young  men 
to  look  eagerly  to  the  professions  for  their  life's  work. 

The  fact  that  only  a  moderate,  if  any,  capital  is  required  by 
the  attorney,  and  the  fact  that  large  fees  are  from  time  to  time 
extensively  published  as  having  been  received  by  successful 
advocates,  operate  to  draw  young  men  of  ambition  and  energy  to 
the  law. 

Speaking  generally,  the  average  income  of  attorneys  is  above 
that  received  in  other  vocations.  The  large  rewards,  however, 
which  are  so  diligently  followed  and  anxiously  awaited  are,  after 
all,  but  exceptions.  The  road  to  success  anywhere,  and  espe- 
cially in  the  law,  is  a  steep  and  naiTow  path  which  must  be 
industriously  pursued  with  no  assurance  that  the  return  will  meet 
the  expectations  of  those  who  follow  it. 

The  young  man  who  would  succeed  in  the  profession  must  be 
equipped  first,  with  application;  second,  with  ability;  and  third, 
with  a  real  aptitude  and  inclination  for  the  law.  Genius  will 
make  its  mark  and  succeed  anywhere,  but  I  would  rank  as  the 
next  greatest  qualification,  industry.  Success  will  be  obtained 
by  carefully  applied  energy,  and  with  a  moderate  amount  of 
ability,  rather  than  with  the  larger  qualities  of  the  mind  and 
lesser  perseverance.  Even  with  ability  and  energy,  one's  call- 
ing may  be  and  is  mistaken,  unless  the  trend  and  bent  of  the 
mind  be  such  as  to  qualify  the  aspirant  for  the  pursuit  of  the 
law. 

When  I  attended  school,  it  used  to  be  understood  among  us 
that  aptitude  for  declamation  was  the  chief  qualification  of  the 
lawyer.  But  I  would  state  that  it  is  not  how  one  declaims,  but 
tohat  he  declaims  which  indicates  the  true  abilities  of  the  mind.- 
Therefore,  mere  eloquence  is  not  to  be  so  greatly  desired  by  the 
young  attorney. 
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Modem  juries  and  judges  presiding  at  trials  are  but  little 
influenced  by  mere  oratory,  as  such.  The  time  for  metaphor 
and  vehemence  of  gesture,  while  proper  in  their  place,  has  passed 
away,  and  solidity  of  thought  and  force  of  reasoning  must 
inevitably  prevail  over  the  mere  adornments  of  speech. 

I  would  caution  all  young  men,  therefore,  before  choosing  the 
law  as  a  profession,  to  study  their  own  inclinations  and  not  to 
glance  superficially  over  the  field.  They  should  in  addition  seek 
the  careful  advice  of  friends  who  are  attorneys,  and  who  can 
give  practical  suggestions  in  individual  cases  as  to  the  aptitude 
of  the  applicant  for  the  pursuit  of  the  law  under  all  the  circum- 
stances. General  rules  must  always  be  modified  and  controlled 
by  the  conditions  prevailing  in  particular  cases. 

The  student  of  the  law  should  have  a  sincere  love  of  the 
profession  which  he  has  chosen  for  his  life's  work.  There  will 
be  many  years  of  toil  and  of  disappointment  and  of  fatigue. 
The  competition  for  honors  and  for  success  is  keen,  and  is  in- 
creasing almost  daily.  There  should,  therefore,  be  no  half- 
heartedness ;  for  it  is  known  that  large  numbers  of  those  who 
qualify  themselves  for  the  law  do  not  ultimately  follow  it  as  a 
means  of  livelihood. 

The  student  at  the  bar  should  be  endowed  not  only  with  men- 
tal, but  with  physical  energy.  No  man  of  weak  health  ought 
to  be  advised  to  enter  the  profession,  'its  pursuit  involves  long 
hours  of  close  confinement.  The  daily  practitioner  soon  begins 
to  gi'ow  old  under  the  strain.  Few  of  our  leading  attorneys  con- 
tinue actively  engaged  as  such  into  advancing  years.  Instances 
of  success  at  the  bar  or  of  great  usefulness  on  the  bench,  on  the 
part  of  men  of  weak  physique,  are  but  few. 

Again,  the  mere  legal  or  technical  mind,  while  greatly  to  be 
desired,  is  not  the  highest  qualification  of  the  attorney.  I  place 
before  it  the  sensible,  practical  mind.  A  proper  amount  of 
technical  knowledge  and  good  sense  gives  the  best  results.  So 
much  depends  not  only  upon  strategy  in  law,  but  also  upon  cor- 
rect judgment  under  varying  circumstances,  that  I  would  give  the 
higher  claims  to  common  sense  rather  than  to  mere  legal  sense. 
Comparatively  few  cases  are  won  upon  what  are  known  as  legal 
technicalities.     The  books  and  papers  teem  with  references  to 
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them,    but  the  vast  majority  of  actions  are  decided  on  their 
merits. 

If  to  common  sense  and  clear-headedness  there  is  added  com- 
petent legal  knowledge,  then  indeed  the  proper  basis  for  success 
is  established. 

The  ordinary  lawyer,  however,  who  succeeds  in  his  litigation 
is  generally  only  moderately  endowed  with  these  qualifications, 
and  his  success  comes  not  so  much  from  what  he  does,  or  what 
he  says,  but  as  to  what  is  its  effect,  or  what  is  the  impression  of 
his  individuality  upon  his  fellow-men. 

Then  there  must  indeed  be  on  the  part  of  the  student  the 
ability  to  wait.  The  early  years  furnish  little  or  no  reward.  In 
fact,  the  greatest  struggle  comes  within  the  first  five  years,  when 
the  youth  is  either  a  student  or  beginning  his  career  in  the  pro- 
fession. These  are  the  discouraging  times,  not  so  much  when 
one  is  just  beginning,  but  after  he  has  awaited  his  opportunity, 
not  merely  to  make  his  fortune,  but  to  show  his  abilities. 
Even  when  the  opportunity  has  presented  itself,  and  it  has  been 
fully  grasped,  still  the  reward  is  small,  and  the  reputation 
gained,  while  commended  by  persotial  friends,  is  often  remark- 
ably inadequate  in  its  practical  results. 

Many  young  men  are  obliged  to  support  themselves,  during 
their  early  years  at  the  bar,  by  pursuing  indirectly  other  voca- 
tions ;  but  this  is  a  matter  which  n^ust  address  itself  to  the  cir- 
cumstances of  each  aspirant. 

The  possession  of  industry,  good  health,  and  common  sense 
insures  to  the  student  of  the  law  more  than  ordinary  success  in 
this  life.  There  must,  however,  in  these  early  years  be  but 
little  thought  of  the  pursuit  of  pleasure.  Force  and  decision 
of  character  are  then  in  process  of  formation,  and  the  solidity 
of  the  personality  is  being  established.  From  all  this,  there 
becomes  a  part  of  the  man  that  individuality  which  has  its 
unconscious  effect  over  those  with  whom  he  comes  in  contact. 
This  is  the  subtle  underfined  influence  which  determines  the 
litigant  in  the  choice  of  his  counselor  and  advocate. 

One  of  the  incidents  of  the  profession  is  the  fact  that  lawyers 
lead  by  their  business  a  semi-public  life.  The  press  contains 
much  regarding  trials  and  the  sayings  and  doings  of  attorneys. 
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They  become,  in  a  measure,  more  or  less  widely  known.  This, 
therefore,  is  supposed,  in  a  large  part,  to  be  a  qualification  for 
political  life.  Many  assume  that  the  law  and  politics  go  hand  in 
hand.  I  take  it  that  the  law  is  not  so  much  a  stepping-stone 
into  public  life  as  is  the  fact  that  the  training  of  the  lawyer 
necessarily  qualifies  him  to  consider  broadly  questions  from 
every  standpoint.  The  practice  of  the  profession  operates 
towards  expansion  rather  than  towards  contraction  of  view. 
Its  influence  is  broadening  and  enlarging.  The  tendency  of  the 
attorney  is,  in  fact,  to  become  generous  and  liberal-minded.  The 
pursuit  of  politics  is  not,  however,  in  cities  at  least,  of  any  assis- 
tance to  the  attorney,  as  such.     It  is  rather  a  distinct  detriment. 

Political  success  seldom  brings  desirable  clients,  and  this 
should  be  thoroughly  understood  by  the  legal  student.  In  the 
early  years,  however,  politics  may  with  propriety  be  cultivated 
merely  as  an  introduction  to  the  public  and  as  a  means  of  en- 
larging acquaintance. 

To  prepare  for  the  law  nothing  is  more  requisite  than  a  care- 
ful preliminary  education,  extending,  if  possible,  through'  the 
University.  As  to  the  latter,  however,  success  is  often  obtained 
without  it.  Too  many  young  men  are  anxious  to  economize  the 
three  or  four  years  passed  in  a  higher  collegiate  course.  This, 
however,  unless  a  matter  of  strict  necessity,  is  a  mistake. 
Nothing  so  qualifies  the  mind  for  subtlety  of  argument,  and  for 
strength  of  mind  in  debate, *as  the  training  given  in  the  involved 
higher  academic  studies. 

As  to  the  location  for  business,  each  student  generally  finds 
himself  more  prepared  to  begin  near  home,  rather  than  in  some 
remoter  neighborhood.  Grenerally  speaking,  suburban  cities 
have  many  of  the  disadvantages  without  the  corresponding  bene- 
fits of  a  metropolis.  A  foothold  can  be  more  easily  secured  in  a 
smaller  than  in  a  larger  place.  A  reputation  in  the  law  is  there 
established  with  less  effort  and  time ;  but  the  rewards  are  in  the 
end  more  meager  than  in  the  city.  The  latter  is  the  region  of 
large  opportunity ;  but  it  is  the  place  also  of  relative  discourage- 
ment. The  contest  goes  on  there  for  all  time.  The  labors  and 
the  chances  are  great,  but  the  reward,  when  once  obtained;  i» 
proportionately  greater. 
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I  well  remember  in  my  youth  reading  of  how  Daniel  Webster 
pleaded  his  first  cause.  His  ability  and  eloquence  won  him 
success,  and,  as  he  passed  out  of  the  court  room,  briefs  were 
handed  him  by  suitors  anxious  to  engage  him  as  their  counsel. 
From  that  time  on,  his  success  was  assured.  The  American 
youth  may  have  that  or  a  similar  picture  in  his  mind.  To-day 
the  able  attorney  commencing  his  career  makes  his  effort  in 
court,  and  is  rewarded  by  victory.  But  the  times  have  changed. 
Outside,  the  great  whirl  and  rush  of  human  affairs  goes  on  un- 
ceasingly. No  expectant  client  stands  at  the  court  room  door 
awaiting  the  exit  of  the  successful  advocate.  The  press  has  a 
kindly  notice;  friends  give  their  congratulations.  It  is  only  an 
incident,  however.  A  successful  act  has  merely  passed  into  the 
space  of  eternity. 

Then  comes  discouragement,  the  waiting  and  the  working  for 
years,  and  only  slowly,  almost  imperceptibly,  reputation  and 
position  in  the  profession  are  gained.  All  this  must  be  thor- 
oughly understood  by  the  student.  Success  at  the  bar  should > 
however,  not  be  anticipated  alone.  The  chance  of  failure  should 
itself  be  fully  considered  as  well.  It  is  said  that  everything 
comes  to  him  who  waits,  and  that  there  is  always  room  on  the  top. 
These  after  all  are  only  sajings.  Sometimes,  if  not  oftentimes, 
success  does  not  come  even  to  him  who  both  waits  and  works. 

The  elements  of  success  are  subtle,  mysterious  and  often  diffi- 
cult to  understand.  How  to  reach  the  top  will  be  the  problem 
not  only  for  to-day  but  for  all  time.  The  law  is  fascinating  to 
the  true  student  and  advocate.  Its  returns  are  great,  but  their 
attainment  is  not  a  matter  of  abstract  calculation.  And  then, 
too,  let  me  urge  that  the  mere  attainment  of  the  top,  for  its  own 
sake,  must  inevitably  be  a  disappointment.  Happiness  does  not 
come  from  mere  position,  nor  does  contentment  flow  from 
station. 

I  would  close  this  subject  by  saying  that  the  great  problems 
of  this  world  may  not  be  determined  by  one  person  for  another. 
E^ch  must  strive  onward  and  upward,  impelled  by  his  own  in- 
clinations, assisted  by  uprightness  and  supported  by  a  sincerity 
of  purpose,  which,  after  all,  must  give  not  only  the  material,  but 
also  the  higher  rewards  of  life.  p    g.   Stratton. 

San  Fbancisco,  California. 
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ADVICE  ABOUT  THE  ADJUSTMENT  OF  FIRE  LOSSES. 

Every  adjuster  is,  by  the  very  nature  of  his  business,  more 
or  less  biased  in  favor  of  his  company,  the  reason  that  being 
he  is  paid  by  it  to  look  out  for  its  interests.  He  has  adjusted  so 
many  fraudulent  losses,  some  of  which  were  fraudulent  in  their 
origin,  and  some,while  of  honest  origin,  yet  the  claim  of  loss  was 
fraudulent,  and  his  company  had  to  pay  a  great  deal  more  than 
the  loss  really  amounted  to.  He  has  paid  for  rebuilding  brick 
walls  when  the  walls  were  not  even  repaired  so  much  as  to  give 
them  a  fresh  coat  of  plaster  or  paint ;  and  in  some  cases^  and 
they  are  not  so  infrequent  either,  he  has  paid  a  second  time  for 
that  selfsame  wall ;  and  a  second  time  he  has  observed  his  com- 
pany's money  go  into  the  pocket  of  the  insured  without  one 
cent  of  it  going  to  enrich  labor  for  repairing  that  wall.  He  has 
paid  $3,500  to  a  clerk  whose  salary  did  not  exceed  $100  per 
month,  for  the  furniture  in  a  four-room  flat,  when  the  owner  of 
that  furniture  could  not  remember  from  what  store  a  single  piece 
was  purchased,  or  how  he  had  come  into  possession  of  it,  neither 
could  his  wife.  He  has  been  asked  to  pay  for  twelve  j^ottles  of 
benedictine  in  a  barrel-house  saloon  on  Wash  street,  when  no 
first-class  saloon  in  the  city  keeps  more  than  two  bottles  in  stock. 
He  has  time  and  again  been  informed  he  must  pay  a  damage  by 
smoke  to  wines  and  whisky  in  air-tight  barrels  and  bottles ;  and, 
while  he  knows  that  no  damage  has  resulted,  yet  in  some  instances 
he  has  had  to  pay  such  claims.  He  has  been  compelled,  when 
a  trunk  or  closet  burned,  to  pay  for  sealskin  sacques  and  Parisian 
made  silk  dresses,  which  never  existed  except  in  the  imagination 
of  the  fertile  brain  of  the  person  who  owned  the  fire  policy, 
which  instrument  of  writing,  wonderful  to  relate,  is  never 
destroyed  in  such  cases ;  and  such  losses  are  not  as  scarce  as 
the  proverbial  hen's  teeth. 

When  you  have  sustained  a  loss  you  had  best  get  some  well- 
posted  adjuster  to  help  you  make  the  settlement,  and  thus'  guard 
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against  any  mistakes  yoa  may  make,  and  see  that  your  interests 
are  protected,  and  at  the  same  time  avoid  antagonizing  the  com- 
pany's adjusters,  remem'bering  the  old  saying,  **  You  can  catch 
more  flies  with  molasses  than  with  vinegar."  But  do  not  employ 
anyone  unless  you  know  he  understands  his  business.  There  are 
any  number  of  agents  who  have  been  in  the  insurance  business 
for  years  who  know  no  more  about  adjusting  losses  than  does 
the  average  businessman;  and  lawyers  know  less.  I  am  speak- 
ing now,  not  of  any  legal  complications,  but  of  adjustments  pure 
and  simple.  The  company  employs  an  expert  adjuster  to  settle 
with  you.  Why  shouldn't  you  employ  one?  Your  loss  may  be 
ever  so  honest,  but  if  the  adjuster  happens  to  size  it  up  in  a  dif- 
ferent light,  he  may  not  tell  you  so,  for  the  reason  he  cannot 
prove  it ;  but  he  will  apply  the  knife  in  cutting  your  claim  down 
at  every  opportunity.     Remember  he  is  not  in  your  employ. 

The  necessary  steps  to  comply  with  the  requirements  of  the 
policy  in  case  of  loss  cannot  be  more  clearly  or  concisely  stated 
than  by  quoting  the  conditions  of  an  ordinary  policy  bearing 
on  the  subject.     They  are :  — 

1.  If  fire  occur,  the  insured  shall  give  immediate  notice  of  any 
lo8s  thereby,  in  writing,  to  the  company.  Compliance  with  this 
requirement  is  a  condition  precedent  to  recovery.^  Notice  four- 
teen days  after  fire  is  too  late.^  Accident  or  misfortune  hap- 
pening to  party  bound  to  perform  this  condition  will  not  excuse 
performance.^ 

2.  The  insured  should  protect  the  property  from  further  dam- 
age, forthwith  separate  the  damaged  and  undamaged  property, 
put  it  in  the  best  possible  order,  make  a  complete  inventory  of 
the  same,  stating  the  quantity  and  cost  of  each  article,  and  the 
amount  claimed  thereon ;  and,  within  sixty  days  after  the  fire, 
unless  such  time  is  extended  in  writing  by  this  company,  should 
render  a  statement  to  the  company,  signed  and  sworn  to  by  said 

*  Ins.  Co.  V,  Kyle,  11  Mo.  278;  Ins.  «  La  Force  v.  Ins.  Co.,  48  Mo.  App. 

Co.  V.  McGooky,  33  Ohio  St,  666;  In-  618. 

man  t,  Ins.  Co.   (N.  Y.   B.  C),  13  »  Sherwood  v.  Ins.  Co.,  73  N.  Y 

Wend.  462;  Cashan  v.  Ins.  Co.  (U.  8.  447. 
8.  C),  B  Blss.  476;  Phmips  v.  Ins. 
Co.,  U  Mo.  App.  220. 
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insured,  stating  the  knowledge  and  belief  of  the  insured  as  to 
the  time  and  origin  of  the  fire ;  the  interest  of  the  insured  and 
of  all  others  in  the  property ;  the  cash  Tttlue  of  each  item  thereof 
and  the  amount  of  loss  thereon ;  all  incumbrances  thereon  ;  all 
other  insurance,  whether  valid  or  not,  covering  any  of  said 
property  ;  and  a  copy  of  all  the  descriptions  and  schedules  in  all 
policies;  any  changes  in  the  title,  use,  occupation,  location, 
possession,  or  exposures  of  said  property  since  the  issuing  of 
this  policy ;  by  whom  and  for  what  purpose  any  building  herein 
described  and  the  several  parts  thereof  were  opcupied  at  the  time 
of  fire;  and  should  furnish,  if  required,  verified  plans  and  speci- 
fications of  any  building,  fixtures,  or  machinery  destroyed  or 
damaged;  and  should  also,  if  required,  furnish  a  certificate  of 
the  magistrate  or  notary  public  (not  interested  in  the  claim  as  a 
creditor  or  otherwise,  nor  related  to  the  insured),  living  nearest 
the  place  of  fire,  stating  that  he  has  exanJined  the  circumstances 
and  believes  the  Insured  has  honestly  sustained  loss  to  the  amount 
that  such  magistrate  or  notary  public  shall  certify.  I  am  draw- 
ing these  statements  as  to  time  and  manner  of  making  proofs  of 
loss  from  the  language  of  a  particular  policy.  Other  policies  may 
vary  these  particulars  somewhat ;  but  nearly  all  policies  in  present 
use  in  the  United  States  are  substantially  alike  in  this  regard. 

Full  compliance  with  the  foregoing  requirements,  t.  e.,  the 
furnishing  of  proof  of  loss  in  the  manner  and  in  the  time  speci- 
fied in  the  policy,  is  condition  precedent  to  recovery.* 

A  certificate  of  the  nearest  notary  public  must  be  had,  when 
that  is  called  for  by  the  terms  of  the  policy.* 

3.  Many  policies  require  that  the  insured,  as  often  as  required, 
shall  exhibit  to  any  person  designated  by  the  company  all  that 
remains  of  any  property  therein  described,  and  submit  to  exam- 
inations under  oath  by  any  person  named  by  the  company,  and 
subscribe  the  same.     This  condition  is  valid  and  will  be  enforced.' 


1  Ins.  Co.    V,  Hathaway,  48   Kan.  >  Noonan  9.  Ins.  Co.,  21  Mo.  81; 

899;  Ins.  Co.  v.  Seyferth,  29  111.  App.  Leigh  v.  Ins.  Co.,  87  Mo.  App.  542. 
518;  Leigh  v.  Ins.  Co.,  87  Mo.  App.  ^  Qross  9.Ins.Co.,22  Fed.  Bep.  74; 

542;  Lee    v.    Ins.    Co.,  78  Tex.  641;  Qrigsby  v.  Ins.  Co.,  40  Mo'.  App.  276; 

Blossoms  V.  Ins.  Co.,  64  N.  T.  162;  Bonner  v.  Ins.  Co.,  18  Wis.  677. 
Ins.  Co.  V.  Kyle,  11  Mo.  278. 
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The  insured  may  have  his  attorney  present  during  such 
examination.^ 

4.  Many  policies  provide  that  the  insured,  as  often  asreqqired, 
shall  produce  for  examination  all  books  of  account,  bills,  invoices 
and  other  vouchers,  or  certified  copies  thereof  if  originals  be 
lost,  at  such  reasonable  place  as  may  be  designated  by  the  com- 
pany or  its  representative,  and  shall  permit  extracts  and  copies 
thereof  to  be  made.  Befusal  to  comply  with  this  condition  will 
defeat  the  claim. ^ 

In  a  very  few  instances  you  may  run  across  a  policy  which 
requires  proofs  of  loss  to  be  made  in  thirty  days,  in  which  case 
it  is  binding  and  valid ;  but  in  nearly  every  instance  the  policies 
now  in  use  require  proofs  to  be  in  the  office  of  the  company 
within  sixty  days  after  the  fire. 

5.  Many  policies  provide  that,  in  the  event  of  disagreement  as 
to  the  amount  of  loss,  the  same  shall  be  ascertained  by  two 
competent  and  disinterested  appraisers,  the  insured  and  company 
each  selecting  one,  and  the  two  so  chosen  shall  first  select  a  com- 
petent and  disterested  umpire ;  the  appraisers  together  shall  then 
estimate  and  appraise  the  loss,  stating  separately  sound  value 
^d  damage,  and,  failing  to  agree,  shall  submit  their  differences 
to  the  umpire ;  the  award  in  writing  of  any  two  shall  deter- 
^iie  the  amount  of  such  loss ;  and  the  parties  thereto  shall  pay 
^e  appraiser  respectively  selected  by  them,  and  shall  bear 
eqaally  the  expenses  of  the  appraisal  and  umpire. 

A  refusal  to  enter  into  an  appraisal,  in  compliance  with  the 
foregoing  condition,  will  forfeit  the  policy.  Award  of  appraisers 
18  binding  on  both  parties.^ 

When  a  disagreement  has  arisen,  the  assured  must  demand 
^  appraisal.* 

^Thomas  v.  Ins.  Co.,  47  Mo.  App.  982;  Ins.  Co.  r.  Gilmonr  (Scott.  Ct. 

^^;  Origsby  V.  Ins.  Co.,  40  Mo.  App.  of  Sessions),  80  Scot.  Law  Bep.  172; 

^8.  Hamilton's  Ex'rs  v.  Ins.  Co.  (Cincin. 

*  Phillips  V,  Ins.  Co.,  14  Mo.  220;  Superior  Ct.),  29  Weekly  Law  Bui. 
^*toond  V.  Ins.  Co.,  26  N.  B.  871;  209;  Kahnweiler  v.  Ins.  Co.  (U.  8.  C. 
^^by  0.  Ins.  Co.,  62  Mo.  App.  496.  C),  67  Fed.  Rep.  662. 

*  Ins.  Co.  V,  Lewis  et  al.  (Fla.  8.  ^  Ins.  Co.  v.  HamUton  (U.  8.  C.  C. 
^O*  21  Ins.  Law  Jl.  816;  Mosness  v.  A.),  69  Fed.  Bep.  268;  Murphy  v.  Ins. 
Im.  Co.  (Minn.  8.  C),  62  N.  W.  Rep.  Co.,  62  Mo.  App.  496. 
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If  an  attempt  is  made  to  avoid  an  award  on  the  groand  of 
partiiJity,  conspiracy,  or  fraud  on  the  part  of  the  appraisers, 
every  presumption  must  be  made  in  favor  of  fairness,  and  it 
should  not  be  set  aside  except  upon  clear  and  strong  proof  .^ 

Under  many  policies,  the  loss  becomes  due  and  payable  sixty 
days  after  due  notice,  ascertainment,  estimate  by  the  company 
and  the  assm'ed  or  by  appraisers,  and  satisfactory  proof  of  the 
loss  have  been  received  by  the  company  in  accordance  with 
conditions  named. 

A  denial  of  liability  by  the  insurer  waives  proofs  of  loss  and 
all  other  requirements  of  the  policy,  and  you  may  instantly  bring 
suit  to  enforce  payment.^ 

When  you  have  complied  with  these  requirements,  and  the 
insurer  does  not  within  sixty  days  after  such  compliance  on  your 
part,  or  other  time  limited  by  the  policy,  pay  your  loss,  then 
your  claim  is  in  good  shape  for  a  lawyer  to  enforce  payment  in 
court,  and  not  until  then;  for  suit  cannot  be  brought  until  the 
sixty  days  have  elapsed,  reckoning  the  time  from  the  date  of 
the  receipt  by  the  company  of  the  proofs  of  loss.  And  when 
you  do  get  a  lawyer,  get  a  good  one.  A  cheap  lawyer  may  save 
you  something  in  fees  charged,  but  will  cost  you  something  in 
the  way  of  court  costs  and  time,  and  may  lose  your  case,  in  that 
he  may  overlook  some  technical  point  in  his  petition,  or  in  the 
manner  of  conducting  the  trial  of  the  case. 

A  law  should  be  passed  giving  every  large  city  a  fire  marshal 

1  Mosness  v.  Ins.  Co.  (Blinn.  S.  C.}^  «•  Ins*  Co.  (Vt.  S.  C),  IS  Ins.  L.  J. 

52  N.  W.  Bep.  982.  116.    Connecticut  Supreme  Court  de- 

'  May   on   Ins.,    Sec,     488;     Ins.  cislons  are  in  line  with  these.    There 

Co.  V.   Richardson    (Neb.   S.  C),  58  are  some  few  decisions  to  the  efifoct 

N.    W.   Bep.    597;    Ins.   Co.  v.  Fal-  that  denial  of  liabiUty  does  not  waive 

Ion  (Neb.    S.  C.)>    24  Ins.    Law  Jl.  the  sixty  day  time  for  payment,  but 

690;  Ins.    Co.    v.    Journal   Pub.    Co.  the  only  ones  lean  find  are  Iowa  de- 

(Wash.   S.  C),  20  Ins.  Law  Jl.  895;  cislons,  namely:  McConnello.  Ins.  Co. 

Ins.  Co.  V,  Magulre,  57  m.  842,  and  (Iowa  S.  C),  19  Ins.   Law  Jl.  817; 

cases  there  cited;  Ins.  Co.  v.  Carey  £1118  v.  Ins.  Co.^  64  Iowa,  507 ;  Miller 

(111.  S.  C),  6  Ins.  Law  Jl.  498;  Cobb  v,  Ins.  Co.,  70  Iowa,  704;  Eggleston  v. 

9.  Ins.  Co.|   II  Ran.  98;  Ins.  Co.  v,  Ins.  Co.,  68  Iowa,  808;  Quinn  v,  Ins. 

Gracey  (Cal.  S.  C),  20  Ins.  Law  Jl.  28«  Co.,  71  Iowa,  615.    The  weight  of  au- 

Ins.  Co.  r.  Weeks  (Kan.  S.  C.)^  26  thoritles  seems  to  be  against  the  Iowa 

Pacific   Beporter,  410;  Hale  and  an-  decisions, 
other  V,  Jones,  48  Vt.  227;  Donahue 
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whose  duties  should  be  to  hold  a  fire  inquest  on  all  fires  for  the 
purpose  of  ascertaining  the  origin  of  the  same,  and  rendering  an 
award  in  accordance  with  the  evidence.  And  in  country  dis- 
tricts this  duty  should  devolve  upon  the  justice  of  the  peace  in 
whose  bailiwick  the  loss  occurs.  Fires  would  then  grow  less, 
and  competition  for  business  would  lower  the  rates  and  compel 
prompt  settlement  of  losses. 

Thrasher  Hall. 

St.  LOI7I8,  Mo. 
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NOTES. 

The  Ambrioan  Bab  Association. — The  next  meeting  of  this  learned 
and  influential  body  will  be  at  Cleveland,  O.,  in  August  next  So 
much  interest  attaches  to  its  meetings  that  we  renew  the  suggestion 
that  the  feasibility  of  holding  two  meetings  a  year  be  considered:  one 
to  be  held  somewhere  in  the  summer  cool  of  the  North,  and  the  other 
somewhere  in  the  winter  warmth  of  the  South.  A  winter  meeting  at 
Jacksonville,  Atlanta,  New  Orleans,  or  Galveston,  and  an  occasional 
migratory  meeting  on  the  Pacific  Coast  would  make  the  American  Bar 
Association  more  nearly  a  national  body,  and  less  an  Eastern  body, 
than  it  now  is. 


Lawtbbs  in  the  Nbxt  Cabinet. —  A  subscriber  calls  our  attention  to 
the  fact  that,  in  our  note  on  this  subject  in  our  last  issue,^  we  errone- 
ously stated  that  Hon.  Nathan  Frank  was  one  of  the  vice-presidents 
of  the  Missouri  delegation  in  the  convention  which  nominated  Mr. 
McEinley ;  whereas,  he  was  one  of  the  vice-presidents  of  the  conven- 
tion. Our  mistake  was  a  natural  one :  It  grew  out  of  the  fact  that 
Mr.  Frank  kept  his  place  with  his  State  delegation,  on  the  floor  of  the 
convention,  where  he  could  best  advance  the  candidacy  of  Mr.  Mc- 
Einley, instead  of  taking  his  seat  on  the  platform,  as  he  was  entitied 
to  do. 


Collisions  at  Sea  —  New  Intebnational  Rules. —  It  is  understood 
that  the  international  rules  to  prevent  collisions  at  sea,  prepared  at 
Washington  by  the  delegates  to  the  International  Marine  Conference  of 
1889,  may  go  into  effect  on  the  Ist  of  next  July  (1897).  These  rules 
were  to  have  gone  into  effect  on  March  1,  1895,butowingtothe  refusal 
of  Great  Britain  to  give  her  consent,  their  promulgation  was  postponed.^ 
Since  then  Great  Britain  has  agreed  to  the  rules,  and  is  now  co-operating 
with  the  United  States  in  securing  the  assents  of  the  few  remaining 
nations  which  have  not  yet  accepted  the  new  rules.   The  following  nations 

1  80  Am.  Law  Rev.  89S.  «  See  Am.  Law  Beview,  Vol.  30,  pp.  296-7. 
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have  agreed  to  adopt  the  rules  and  enforce  them  after  July  let:  Great 
Britain,  United  States,  Germany,  France,  Denmark,  Russia,  Italy, 
Portugal,  Austria,  Belgium,  Spain,  Hawaii,  Japan,  Mexico,  Guatemala, 
Chile,  Honduras.  These  nations,  it  is  said,  control  22,000,000  tons  of 
shipping,  or  more  than  five-sixths  of  the  world's  shipping.  The  im- 
portant nations,  whose  consent  has  not  yet  been  received,  are:  Nor- 
way, Sweden,  the  Netherlands,  Brazil,  and  Turkey,  controlling  about 
3,000,000  tons  of  shipping.  This  will  be  an  important  step  in  the 
commercial  arena  and  will  mark  an  epoch  in  the  history  of  the  maritime 
relations  of  the  world.  The  great  salutary  result  will  be,  that  it  will 
tend  to  lessen  collisions  at  sea  and  consequent  loss  of  life  and  prop- 
erty, by  having  uniform  rules  of  navigation  all  over  the  world.  These 
new  rules  are  published  in  full  in  Vol.  I,  Supplement  to  Revised 
Statutes  of  the  United  SUtes,  pages  781-789. 


Power  of  Corporations  to  Prefer  their  Creditors. — The  St* 
Louis  Bar  Association  are  promoting,  in  the  legislature  of  Missouri, 
an  act  prohibiting  private  corporations  from  preferring  their  creditors 
in  the  event  of  their  insolvency.  A  measure  of  that  kind  ought  to 
pass.  The  only  fear  we  have  is  that  the  St.  Louis  Bar  Association  are 
too  timid  with  regard  to  the  matter.  The  ax  ought  to  be  laid  at  the 
root  of  the  evil.  The  corporation  law  of  Missouri  contemplated  that 
the  capital  stock  of  every  corporation  should  be  paid  up  in  money. 
This  rule  was  let  down  by  the  Supreme  Court  of  Missouri,  affirming 
the  St.  Louis  Court  of  Appeals,  to  the  doctrine  that  it  might  be  paid 
np  in  property  such  as  the  corporation  might  lawfully  purchase  and 
use,  provided  the  property  were  turned  in  at  a  fair  valuation.^  But 
for  many  years  it  was  the  undoubted  law  in  Missouri  that,  in  the  case 
of  payment  of  shares  in  property,  the  courts  would  see  to  it  that  a  fair 
Taluation  was  placed  upon  the  property,  and  if  the  property  were  over- 
valued, even  to  a  slight  extent,  the  shareholder  would  be  assessable  in 
the  event  of  the  insolvency  of  the  corporation,  and  wholly  without 
reference  to  the  question  of  fraud.  This  doctrine  is  strongly  brought 
out  in  Shickle  v.  Watts,^  and  it  was  the  unquestioned  law  of  Missouri 
ontil  December  17th,  1895,  when  the  Supreme  Court  of  Missouri  let 
the  law  down  to  what  has  been  aptly  called  the  chips-and-whetstones 
doctrine,  which  is  to  the  effect  that  a  transaction  by  which  property  is 
given  to  a  corporation  in  payment  for  shares  is  binding,   even   as 

1  Liebke  v.  Eaapp,  79  Mo.  22.  >  94  Mo.  410. 
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against  a  creditor  of  the  corporation,  unless  it  is  impeached  for 
fraud.  ^ 

What  is  fraud  in  snch  a  case  ?  What,  on  the  other  hand,  is  good 
faith?  The  Missouri  court  says  that  a  gross  overvaluation  of  the 
property  received  by  the  corporation  in  payment  for  the  shares  would 
be  evidence  of  fraud.  But  what  overvaluation  will  be  deemed  gross? 
Then  an  overvaluation  is  oiAy  prima  facie  evidence  of  fraud.  It  may 
be  rebutted  by  showing  that  the  parties  were  merely  optimistic  as  to  the 
value  of  the  property  turned  in.  Under  this  wretched  doctrine  a  new 
impulse  will  be  given  to  the  creating  of  corporations  with  only  chips  and 
whetstones  for  their  capital  stock.  The  plant  and  franchise  of  a  gas- 
light  company — such  was  the  property  in  Woolfolk  t;.  January,  just 
referred  to — or  a  worthless  patent  right,  may  be  turned  in  at  an 
enormous  valuation,  in  perfect  good  faith  as  among  the  co-adventurers 
themselves,  but  under  a  cheerful  optimism  as  to  the  extent  to  which  it 
will  enable  the  corporation  to  earn  money  for  dividends*  The  result  is 
that  corporations  have  been  springing  up  all  over  Missouri  without  any 
substantial  capital  stock,  and  that  a  new  and  accelerated  impulse  will 
be  given  to  this  industry  by  the  decision  last  referred  to.  Now,  under 
the  laws  of  Missouri,  there  is  no  superadded  individual  liability*  It  is 
safe  to  say  that  where  payment  of  shares  is  made  in  property,  the  prop- 
erty is  not  turned  in  at  its  real  valuation  in  one  case  out  of  a  hundred. 
The  result  is  that  our  business  life  is  permeated,  honeycombed  and 
everywhere  threatened  with  mushroom  corporations,  having  only  a 
pretended  capital  stock. 

What  adds  to  this  calamity  is  that  the  Supreme  Court  of  Missouri, 
while  frequently  repeating  the  doctrine  that  the  capital  stock  of  a  cor- 
poration is  a  trust  fund  for  its  creditors,  hold  that  the  directors,  who 
are  the  trustees  of  this  fund,  may  deal  with  it  in  contemplation  of  in- 
solvency by  preferring  particular  creditors  over  others  of  equal  merit, 
and  even  by  preferring  themselves  over  outside  creditors.  To  put  an 
end  tO'this  wretched  state  of  things,  the  St.  Louis  Bar  Association  are 
making  their  present  effort.  It  must  be  recalled  that  the  only  recourse 
of  the  creditor  against  the  corporation,  in  the  event  of  its  insolvency, 
is  the  assessment  of  the  shareholders  who  have  not  paid  up  their  shares. 
But  if,  in  the  transaction  by  which  they  take  their  shares  and  pay  for 

^  Woolfolk  V,  January,  181  Mo.  620.  the  overrollDg  of  that  case,  UDder  the 

It  cannot  escape  attention  that  Mr.  statement  that  what  the  court  over- 

Jostice    Sherwood,   who   wrote   the  roles  in  that  case  was  a  dictum,  when 

clear,  able   and  satisfactory  opinion  it  was  tiie  very  pith  and  marrow  of 

in  Shickle  v.  Watts,  now  assents  to  the  decision. 
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them,  ibey  can  create  value  by  merely  oalliog  worthless  things  valu- 
able—  by  callmg  chips  and  whetstones  gold  and  silver, —  Just  as  Hans 
in  the  German  story  converted  his  lump  of  gold  into  a  common  field 
stone,  —  it  being  Jnst  as  good  as  gold  to  him,  since  be  could  use  it 
for  a  grindstone, — :  on  the  stoical  theory  that  you  can  be  made  fall  by 
merely  imagining  yourself  so,  and  that  hunger  has  no  pangs  for  yon 
provided  that  you  can  imagine  that  you  have  had  plenty  to  eat ; —  and 
if,  when  the  inevitable  stares  them  in  the  face,  they  can  take  the  few 
chips  and  whetstones  which  they  have  left  and  turn  them  over  to 
their  banker  by  way  of  preference,  or  to  some  of  their  rascally  direct- 
ors, then  there  is  a  culmination  of  the  calamities  growing  out  of  the 
rule  of  the  corporation. 


Bills  Introduced  in  Congress  to  Eaisb  the  Salary  of  District 
JiTDGEs  to  $6,000. — We  notice  from  aperusal  of  the  record  of  the  proceed- 
ingsof  Congress,  that  bills  to  raise  the  salary  of  District  Judges  to $6, 000, 
and  to  reimburse  them  for  their  expenses  when  traveling  and  holding 
Dbtriot  or  Circuit  Courts  other  than  their  own,  have  been  introduced. 
Senator  CuUom  of  lUinois  has  introduced  such  a  bill  in  the  Senate,  and 
Congressman  E.  D.  Cooke,  of  the  same  State,  in  the  House.  In  the 
House,  the  bills  have  been  referred  to  the  Judiciary  Committee,  of 
which  Hon.  D.  B.  Henderson  is  the  chairman.  When  gentlemen  of  the 
ability  and  national  reputation  of  those  referred  to  lend  themselves  to 
the  passage  of  such  a  measure,  it  must  be  because  there  is  immediate 
and  pressing  need  therefor.  It  is  a  matter  of  public  notoriety,  and 
one  to  be  deplored,  that  our  Federal  Judges  are  ill-paid  for  the  impor- 
tant and  exacting  public  services  they  render  to  the  people  and  the 
country.  Of  none  is  this  so  readily  recognized  among  the  profession 
as  i|i  is  with  reference  to  our  District  Judges.  The  salary  of  $5,000  is 
totally  insufficient  for  the  ability,  learning  and  labor  required  of  them. 
There  are^no  harder-worked  and  painstaking  Jurists  than  our  District 
Judges.  They  not  only  must  attend  to  the  litigation  in  the  District 
Coiurts,  which,  of  itself,  is  of  a  complex  nature,  comprehending 
admiralty,  criminal,  U.  S.  civil,  and  some  common-law  and  equity 
oases,  but  siace  the  creation  of  the  Circuit  Court  of  Appeals  in  1891, 
they  are  frequently  required  to  sit  as  members  of  that  appellate 
tribunaL  Besides  this,  they  are  often  required  to  do  duty  in  the 
overcrowded  Circuit  Courts.  In  fact,  they  are  subject  to 
judicial  service,  under  the  present  system,  in  three  different 
aoorts,    viz.:    (1)  The    District    Court,    (2)    the    Circuit    Court, 

VOL.   XXXT.  « 
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and  (3)  the  Circuit  Court  of  Appeals.  In  each  of  these  tribunals,  the 
clads  of  litigation  and  the  character  of  cases  are  widely  ditferent  and 
necessarily  require  not  alone  ability  and  learning  of  a  high  order,  but 
continuous  and  assiduous  attention  and  labor.  We  personally  know 
of  one  instance  in  the  Ninth  Circuit,  where  one  of  the  District  Judges, 
besiiies  disposing  of  his  own  calendar,  is  frequently  called  upon  to 
attend  to  Circuit  Court  business  at  home  and  elsewhere,  and  in  addi- 
tion to  all  this,  has  the  reputation  of  having  participated  in  as  many,  if 
not  more,  decisions  in  the  Circuit  Court  of  Appeals  (which  meets  three 
times  a  year)  than  any  of  the  other  Circuit  or  District  Judges.  While 
it  is  well  known  that  the  Circuit  Court  of  Appeals  have  relieved  and 
are  reducing  right  along  the  formerly  immense  calendar  of  the  Supreme 
Court,  still  this  has  been  done  at  the  expense  of  additional  labor  and 
time  on  the  part  of  the  Circuit  and  District  Judges.  The  Circuit  Judges 
now  get  $6,000.  There  is  no  longer  any  reason  why  the  District 
Judges  should  not  get  the  same  pay.  The  District  Courts,  since  the 
creation  of  the  Circuit  Courts  of  Appeal,  are  no  longer  courts  of  inferior 
jurisdiction  as  compared  with  the  Circuit  Court.  The  sum  of  $5,000, 
which  the  District  Judges  receive,  is  ridiculously  small.  Aside  from 
the  fact  that  the  District  Judges  do  Circuit  Court  and  Circuit  Court  of 
Appeals  work,  it  should  be  increased  in  consideration  of  the  duties 
performed  in  the  District  Courts  alone.  It  has  often  been,  to  us,  a 
matter  of  wonder  that  men  of  the  ability  and  learning  who  have  graced 
the  Federal  ermine,  have  condescended  to  retire  from  private  life  and 
give  up  Itrcrative  practice  for  the  small  compensation  and  heavy 
responsibility  incident  to  the  position.  Of  course,  we  appreciate  —  and 
be  it  said  to  their  credit  —  that  the  honor  and  prestige  which  a  life- long 
position  on  the  bench  imparts,  are  to  many  lawyers,  the  great  attrac- 
tion. But  the  fact  that  we  have  been  fortunate  in  the  past  in  obtaining 
great  and  honest  jurists  for  a  small  and  niggardly  compensation  is  no 
guarantee  that  we  will  always  be  equally  fortunate  in  the  future.  The 
average  successful  lawyer  of  to-day,  particularly  in  large  cities,  the 
home  of  corporations,  makes  from  $10,000  to  $20,000  a  year.  We 
understand  that  the  Chicago  Bar  Association  has  taken  the  matter  in 
hand  and,  in  fact,  appointed  a  committee  which  drafted  the  bills  that 
were  introduced  in  Congress.  They  are  to  be  commended  for  their 
good  sense  and  appreciation  of  the  necessities  and  requirements  of  the 
situation.    Following  is  the  text  of  the  bills  as  introduced : — 

A  bill  to  amend  section  five  hundred  and  fifty-four  of  the  Revised  Statatea 
of  the  nmted  States. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
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States  of  America  in  Congress  assembled,  that  the  salaries  of  the  several  judges 
of  the  District  Courts  of  the  United  States  shall  hereafter  be  at  the  rate  of  six 
thousand  dollars  per  annum. 

Expenses.  « 

A  bill  to  amend  section  five  hundred  and  nlnety-seyen  of  the  Revised  Stat- 
utes of  the  United  States. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  that  section  five  hundred  and  ninety- 
seven  of  the  Revised  Statutes  of  the  United  States  be,  and  is  hereby  amended  so 
as  to  read  as  follows :  — 

<*  Sec.  597.  Whenever  a  district  or  circuit  judge  holds  a  district  or  circuit 
court  in  a  town  or  city  in  which  he  Is  not  a  resident  or  usually  holds  court,  his 
expenses,  not  exceeding  ten  dollars  a  day,  during  the  time  of  his  attendance 
upon  said  court  or  courts  certified  by  him,  shall  be  paid  by  the  marshal  of  said 
district  as  a  part  of  the  expenses  of  the  court,  and  shall  be  allowed  in  ^e 
xnarshaPs  account. 

Sec.  2.'  That  all  acts  or  parts  thereof  inconsistent  with  the  foregoing  provls* 
Ions  are  hereby  repealed.'* 

We  sincerely  hope  that  both  bills,  bat  particularly  the  first,  will 
I>a88,  and  we  shall  certainly  do  all  we  can  to  assist  in  their  passage. 


The  Death  of  Hon.  Isaao  C.  Parker,  Judge  of  the  United  States 
District  Court  for  the  Western  Dictrict  of  Arkansas,  removes  one  of 
the  most  remarkable  and  unique  figures  that  ever  sat  upon  the  Federal 
bench.  It  took  place  on  the  17th  of  November,  at  his  home  in  Fort 
Smith,  Ark.,  from  a  disease  of  the  heart.  For  nearly  a  quarter  of  a 
century  he  had  presided  as  sole  judge  in  that  court.  It  was  a  frontier 
court  and  bad  a  very  peculiar  criminal  jurisdiction,  embracing  all 
crimes  committed  in  the  adjacent  Indian  Territory  by  Indians  against 
white  persons,  by  white  persons  against  Indians,  or  by  white'  persons 
against  each  other.  It  did  not  extend  to  crimes  committed  by  Indians 
among  themselves.  Exercising  a  jurisdiction  over  a  territory  charac- 
terized  by  great  outlawry,  largely  promoted  by  the  mingling  of  the 
two  races  therein,  the  duties  which  his  position  called  upon  him  to  dis- 
<^iarge  required  the  possession  of  a  strong  mind,  a  courageous  breast,  and 
a  firm  hand.  Criminal  justice  was  vigorously  executed  in  his  court ; 
and  his  conduct  did  not  escape  animadversion  and  libelous  diatribes, 
originating  in  the  minds  and  breasts  of  the  lawyers  who  habitually 
figured  there  as  defenders  of  criminals.  One  of  these  libels  was  that 
Judge  Parker  had  boasted  that  he  would  advance  his  record  to  one 
hundred  executions  before  retiring  from  the  bench.  It  is  almost  need- 
less to  say  that  he  never  made  such  a  boast,  nor  anything  like  it.    The 
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story  was  coined  out  of  pure  malice.  But  the  fact  that,  during  the 
period  of  his  administration  of  the  office,  eighty-nine  persons  were 
executed  under  sentences  passed  in  his  court,  gave  a  certain  currency 
to  the  story.  Within  recent  years  a  change  took  plaCe  under  which 
his  decisions  were  reviewed  by  the  Supreme  Court  of  the  United  Statea 
on  writ  of  error.  A  good  many  of  them  were  reversed  on  tech* 
nical  grounds ;  and  perhaps  the  history  of  these  reversals  will  illus- 
trate, as  well  as  anything  else,  the  manner  in  which  the  execution  of 
the  criminal  laws  throughout  portions  of  our  country  is  hampered  by 
judicial  casuistry  in  the  appellate  benches.  The  following,  which  we 
take  from  the  Encyclopedia  of  the  Southwest  is  a  sketch  of  the  career 
of  this  remarkable  man : — 

The  history  of  the  Parker  family  Is  not  easily  traced.  The  ancestora 
came  from  England,  settled  in  ICassachusetts  and  spread  West.  Isaac  P. 
Parker  was  bom  in  Belmont  Connty,  Ohio,  October  16th,  1888.  His  father^ 
Joseph  Parker,  was  a  farmer  and  a  man  of  remarkable  energy,  strict  in 
domestic  discipline,  bat  mild  and  persuasive  in  his  methods.  He  moved  to  Ohio^ 
where  he  was  married.  He  died  in  that  State  in  1879,  aged  66.  His  mother, 
Jane  Shannon,  was  a  native  of  Belmont  Comity,  Ohio,  and  was  the  danghter  of 
John  Shannon.  She  was  a  woman  remarkable  for  her  strong  mental  qnalitles 
and  basiness  habits,  possessing  great  force  of  character.  She  was  a  member  of 
the  Methodist  chorch,  and  her  son,  who  has  attained  distinction,  attributes  hia 
success  mainly  to  her  inflnence  and  training.    She  died  October  18, 1870. 

Isaac  attended  school  when  not  actively  employed  on  the  farm,  and  rapidly 
acquired  a  knowledge  of  fundamental  principles.  These  advantages  he  im- 
proved by  private  study  and  application,  becoming  thoroughly  versed  in  the 
English  branches.  At  the  age  of  sixteen  he  had  resolved  to  stndy  law,  and  at 
the  age  of  seventeen  he  tanght  school  as  the  means  of  accomplishing  his  pur- 
pose. He  was  ambitious  to  work  out  his  destiny,  unaided  by  others.  For 
four  years  he  alternately  attended  BarnesviUe  Academy  and  taught  school. 
He  was  fond  of  disputation,  though  very  young,  and  took  part  in  the  discussion 
of  the  Kansas-Nebraska  question,  then  the  absorbing  topic  of  political  and 
social  circles. 

In  1859  Mr.  Parker  began  the  practice  of  law  at  St.  Joseph,  Missouri,  where 
he  continued  to  reside  and  labor  for  fourteen  years.  He  soon  made  friends  and 
a  professional  reputation,  and  from  April,  1861,  to  April,  1864,  he  was  City 
Attorney  of  St  Joseph.  Notwithstanding  his  official  position,  he  was  in  the 
militia  service  of  the  State,  under  Generals  Bosecrans  and  Curtis,  department 
commanders,  from  September,  1861,  till  the  winter  of  1864.  He  was  in  na 
battle  of  note,  though  he  took  part  in  several  skirmishes.  During  the  greater 
part  of  his  time  he  was  detailed  as  assistant  provost  marshal  of  St.  Joseph. 
At  the  election  in  November,  1864,  he  was  chosen  a  presidential  elector  on  the 
Bepublican  ticket  and  cast  his  vote  for  Mr.  Lincoln  for  President.  At  the  same 
election  he  was  chosen  State's  Attorney  for  the  Ninth  Judicial  Circuit,  and  held 
the  office  until  September,  1861.  In  November,  1868,  he  was  elected  Circuit 
Judge  of  the  Ninth  Judicial  Circuit  for  a  term  of  six  years;  but  having  been 
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nomlnAted  for  Ck>iigre88  In  1870,  and  considering  It  indelicate  to  bold  tbe  oiSoe 
of  Judge  while  canvassing  for  a  political  positloni  he  resigned  his  place  in 
September  of  that  year,  and  in  the  following  November  was  elected  to  repre- 
sent his  district  in  the  Forty-second  Congress.  Two  years  afterwards  he  was 
elected  to  the  Forty-third  Congress.  Daring  Ills  first  term  he  was  a  member 
of  the  committee  on  Territories  and  chairman  of  the  committee  on  Expend!* 
tores  In  the  Navy  department. 

Although  the  legislatnre  redistricted  the  State  and  made  his  district  three 
thousand  Democratic,  yet  Judge  Parker  was  re-elected  in  1872  by  a  majority  of 
one  hundred  and  forty-three.  In  the  Forty-third  Congress  he  was  a  member  of 
the  committee  on  Appropriations.  While  in  Congress,  Judge  Fiarker  succeeded 
in  carrying  all  his  local  measures ;  engineered  the  Indian  Appropriation  Bill, 
and  made  considerable  reputation  as  advocate  of  a  peace  measure  in  solving 
the  Indian  problem.  Time  has  demonstrated  the  wisdom  of  this  policy,  as  the 
succeeding  administration  adopted  it. 

In  1875,  President  Grant  nominated  Judge  Parker  to  be  Chief  Justice  of  Utah, 
and  he  was  confirmed  by  the  Senate,  but  he  declined  the  position  at  the  request 
of  President  Grant  to  accept  that  of  United  States  District  Judge  for  the 
Western  District  of  Arkansas,  a  life  appointment,  which  he  held  up  to  the  time 
of  his  death.  His  jurisdiction  extended  over  a  part  of  Arkansas  and  the  entire 
Indian  Territory,  involving  a  large  area  and  an  immense  amount  of  woric,  per- 
haps more  than  any  other  judge  in  Ihe  Union  is  required  to  undergo. 

Judge  Parker  was  a  member  of  the  order  of  Odd  Fellows,  and  also  of  the 
Snights  of  Honor.  He  was  reared  in  the  Democratic  faith  and  voted  the 
Democratic  ticket  until  the  breaking  out  of  the  Bebellion,  when  he  became  a 
fiepablican  and  so  remained.  Being  a  Northern  man,  he  naturally  drifted  into 
the  Republican  party  as  a  Union  man.  He  was  a  believer  in  the  doctrines  of 
^le  Otiristian  religion,  though  not  connected  with  any  religious  denomination. 


The  Treatt  of  Arbitration  Between  the  Dkited  States  akd 
<3rR£AT  Britain. —  On  Jannary  11th  the  President  of  the  United  States 
transmitted  to  the  Senate,  in  an  appropriate  message,  one  of  the  most 
Important  documents  that  ivas  ever  submitted  to  that  body  for  its  rati- 
fication* It  consisted  of  nothing  less  than  a  treaty  between  the  United 
States  and  Great  Britain,  whereby  ''  all  questions  of  difference  be- 
tween tbem  which  they  may  fail  to  adjust  by  diplomatic  negotiations  " 
shall  be  submitted  to  an  '^  arbitral  tribunal  "  composed  of  Jurists  and 
a6  umpire.  Two  different  tribunals  are  provided  for  different  classes 
of  questions,  and  there  is  a  special  provision  relating  to  the  constitu- 
tion of  the  arbitral  tribunal  where  the  question  involved  is  one  which 
concerns  a  particular  State  or  Territory  of  the  United  States.  In  case 
of  a  faiiare  of  the  nominating  body  designated  in  two  of  the  articles 
to  agree  upon  an  umpire,  the  King  of  Sweden  and  Norway  is  to  i^- 
point  each  uthplre.     Further  details  of  the  treaty  will  not  be  given. 
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8ince  it  will  be  more  satisfactory  to  oar  readers  to  peruse  the  text  of 
it,  which  we  subjoin.  It  has  long  been  the  practice  of  Great  Britain 
and  the  United  States  to  submit  to  arbitration,  by  special  treaties, 
matters  of  difference  arising  between  them,  and  this  uniform  practice 
of  nearly  a  century  furnishes  good  reason  to  believe  that  future  dif- 
ferences would  have  been  settled  in  the  same  way  without  this  treaty. 
There  is,  however,  a  class  of  questions,  like  the  Tenezuela  imbroglio, 
now  so  hi^^ppily  adjusted,  over  which  national  vanity  and  national 
rivalry  are  apt  to  lead  to  a  dangerous  inflammation  of  the  public  opinion 
of  both  countries ;  and  it  is  by  no  means  certain  that,  in  the  absence 
of  such  a  treaty,  providing  in  advance  a  peaceful  method  of  settlement, 
jingoism,  the  desire  for  active  service  and  promotion  in  the  army  and 
navy,  and,  above  all,  the  patriotism  of  prospective  contractors  and 
quartermasters, —  might  not  bring  about  the  calamity  —  the  unspeak- 
able calamity —  of  a  war  between  the  two  branches  of  the  great  Anglo* 
Saxon  family.  We  may  reasonably  hope  thai  this  treaty  forever 
disposes  of  the  possibility  of  such  a  war. 

The  people  of  both  countries  are  entitled  to  take  pride  in  the  fact 
that  this  is  the  first  treaty  of  the  kind  which  has  ever  been  made  be- 
tween two  great  powers,  by  which  they  have  agreed  to  submit  to  the 
arbitration  of  a  quasi-judicial  tribunal  all  matters  of  ditferenoe  which 
may  arise  between  them  in  a  given  period  of  time,  including  disputes 
as  to  territorial  boundaries.  That  this  treaty  is  a  great  step  forward 
in  the  progress  of  general  peace  need  hardly  be  suggested.  That  it 
will  have  an  important  influence  in  promoting  the  practice  of  submit- 
ting to  arbitration  disputes  among  other  powers  than  the  contracting 
parties  in  this  case,  is  to  be  hoped  for  and  is  altogether  probable. 
One  of  its  most  important  results  will  be  to  draw  into  a  closer  union 
all  the  members  of  the  English-speaking  race.  Coupled,  as  it  is,  with 
an  acknowledgment  by  Great  Britain,  in  the  Venezuela  treaty  referred 
to  in  our  last  issue,  of  the  Monroe  doctrine  as  it  is  understood  in  this 
country,  it  assures  to  us  that  hegemony  in  the  affairs  of  the 
Western  continent  which  naturally  belongs  to  us,  but  which  the 
European  powers  have  been  loth  to  recognize.  It  minimizes  the  danger 
of  war  between  the  two  countries,  and  forestalls  those  financial  and 
business  calamities  which  flow  from  the  mere  rumor  of  war.  It  would 
be  too  much  to  say  that  it  will  have  the  effect  of  drawing  the  two  na- 
tions into  an  offensive  and  defensive  alliance ;  for  no  such  provision  is 
contained  in  it.  But  it  tends  strongly  in  that  direction ;  for  it  is  in 
substance  an  agreement  between  the  two  peoples  not  to  go  to  war  with 
each  other  over  any  difference  which  can  arise  between  them  for  a 
period  of  five  years,  so  long  as  it  can  be  settled  by  the  decision  of  an 
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impartial  judicial  tribunal.  United  as  they  are  by  so  many  ties  of  his- 
tory, tradition,  blood,  religion  and  community  of  institutions,  a  formal 
agreement  to  live  together  in  peace,  which,  it  is  to  be  hoped,  will  ou  its 
expuration  be  renewed  and  strengthened,  will  of  itself  have  a  tendency 
to  draw  the  two  peoples  into  a  closer  union ;  and  neither  will  be  likely 
to  look  on  with  patience  while  the  other  is  maltreated  by  a  third  power 
or  by  a  combinati6n  of  third  powers. 
The  following,  omitting  the  preamble,  is  the  text  of  the  treaty : — 

Articub  I. 
The  high  contractlDg  parties  agree  to  submit  to  arbitration,  in  accordance 
with  the  proTisions  and  sabject  to  the  limitations  of  this  treaty,  all  questions 
\n  difierence  between  them  which  they  may  fail  to  adjust  by  diplomatic  negotla* 

tlOB. 

Articub  n. 

All  pecuniary  claims  or  groups  of  pecuniary  claims  which  do  not  in  the 
aggregate  exceed  £100,000,  in  amount,  and  which  do  not  involve  the  determina- 
tion of  territorial  claims,  shall  be  dealt  with  and  decided  by  an  arbitral  tribunal 
constituted  as  provided  in  the  next  following  article. 

In  this  article  and  in  article  4  the  words  *'  groups  of  i>ecaniary  claims  "  mean 
pecnniary  claims  by  one  or  more  persons  arising  out  of  the  same  transactions 
or  involvhig  the  same  issues  of  law  and  of  fact. 

Article  III. 

Each  of  the  high  contracting  parties  shall  nominate  one  arbitrator  who  shall 
be  a  jurist  of  repute,  and  the  two  arbitrators  nominated  shall,  within  two 
months  of  the  date  of  their  nomination,  select  an  umpire.  In  case  they  should 
fail  to  do  so  within  the  limit  of  tim^  above  mentioned^  the  umpire  shall  be  ap- 
pointed by  agreement  between  the  members  for  the  time  being  of  the  Supreme 
Court  of  the  United  States  and  the  members  for  the  time  being  of  the  Judicial 
Committee  of  the  Privy  Council  in  Great  Britain,  each  nominating  body  acting 
by  a  majority.  In  case  they  shall  fail  to  agree  upon  an  umpire  within  three 
months  of  the  date  of  an  application  made  to  them  in  that  behalf  by  the  high 
contracthig  parties  or  either  of  them,  the  umpire  shall  be  selected  in  the  manner 
proYided  for  in  article  X. 

The  person  so  selected  shall  be  the  president  of  the  tribunal,  and  the  award 
of  the  majority  of  the  members  thereof  shall  be  final. 

Article  IV.  * 
All  pecuniary  claims  or  groups  of  pecuniary  claims  which  shall  exceed  £100,- 
OOO  in  amount^  and  all  other  matters  in  difference,  in  respect  of  which  either  of 
the  high  contracting  parties  shall  have  rights  against  the  other  under  treaty  or 
otherwise,  provided  that  such  matters  in  difference  do  not  involve  the  de- 
termination of  tenritorial  claims,  shall  be  dealt  with  and  decided  by  an  arbitral 
tribonal,  constituted  as  provided  in  the  next  following  article. 

Article  V. 
Any  subject  of  arbitration  described  in  article  IV.  shall  be  submitted  to  the 
tribunal  provided  for  by  article  II.,  the  award  of  which  tribunal,  if  unanimous, 
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sh&ll  be  final.  If  not  nnanimons  either  of  the  contracting  parties  may  wtthin 
six  months  from  date  of  the  award  demand  a  review  thereof.  In  snch  case,  the 
matter  In  controversy  shall  be  submitted  to  an  arbitral  tribunal  consisting  of 
five  Jurists  of  repote,  no  one  of  whom  shall  have  been  a  member  of  the  tribunal 
whose  award  is  to  be  reviewed,  and  who  shall  be  selected  as  follows^  viz. :  Two 
by  each  of  the  high  contracting  parties  and  one,  to  act  as  umpire^  by  the  four 
thns  nominated,  and  to  be  chosen  within  three  months  after  the  date  of  their 
nomination.  In  case  tl^ey  shall  fail  to  choose  an  umpire  within  the  limit  of 
time  above  mentioned,  the  umpire  shall  be  appointed  by  agreement  between  the 
nominating  bodies  designated  In  article  III.,  acting  In  the  manner  therein  pro- 
vided. In  case  they  fail  to  agree  upon  an  umpire  within  three  months  of  the 
date  of  an  application  made  to  them  In  that  behalf  by  the  high  contracting 
parties,  or  either  of  them,  the  umpire  shall  be  selected  In  the  manner  provided 
for  in  article  X.  The  person  so  selected  shall  be  the  president  of  the  tribunal 
and  the  award  of  the  majority  of  the  members  thereof  shall  be  final. 

Article  VI. 
Any  controversy  which  shall  Involve  the  determination  of  territorial  claims 
shall  be  submitted  to  a  tribunal  composed  of  six  members,  three  of  whom 
(subject  to  the  provisions  of  article  VIII.)  shall  be  judges  of  the  Supreme  Court 
of  the  United  States,  and  justices  of  the  Circuit  Courts,  to  be  nominated  by  the 
President  of  the  United  States,  and  the  other  of  whom  (subject  to  the  provls- 
slons  of  article  VIII.)  shall  be  judges  of  the  British  Supreme  Court  of  Judica- 
ture or  members  of  the  Judicial  Committee  of  the  Privy  Council,  to  be 
nominated  by  her  Britannic  majesty,  whose  award  by  a  majority  of  not  less 
than  five  to  one  s^all  be  final.  In  case  of  an  award  made  by  less  than  the 
,  prescribed  majority,  the  award  shall  also  be  final,  unless  either  power  shall, 
within  three  months  after  the  award  has  been  reported,  protest  that  the  same 
is  erroneous,  in  which  case  the  award  shall  be  of  no  validity. 

In  the  event  of  an  award  made  by  less  than  the  prescribed  majority  and  pro- 
tested as  above  provided,  or  If  the  members  of  the  arbitral  tribanal  shall  be 
equally  divided,  there  shall  be  no  recourse  to  hostile  measures  of  any  descrip- 
tion until  the  mediation  of  one  or  more  friendly  powers  has  been  Invited  by 
one  or  both  of  the  high  contracting  parties. 

Articlb  VII. 

Objection  to  the  jurisdiction  of  an  arbitral  tribunal  constituted  under  this 
treaty  shall  not  be  taken  except  as  provided  In  this  article. 

If  before  the  close  of  the  hearing  upon  a  claim  submitted  to  an  arbitral  tribu- 
nal constituted  under  article  III.  or  article  V.,  either  of  the  high  contracting 
parties  shall  move  such  tribunal  to  decide,  and  thereupon  it  shall  decide  that 
the  determination  of  such  claim  necessarily  Involves  the  decision  of  a  disputed 
question  of  principle  of  grave  general  importance  affecting  the  national  rights 
of  such  party  as  distinguished  from  the  private  rights  whereof  It  Is  merely  the 
International  representative,  the  jurisdiction  of  such  arbitral  tribunal  over 
such  claim  shall  cease,  and  the  same  shall  be  dealt  with  by  arbitration  under 

article  VI. 

,  Articlb  VIII. 

In  cases  where  the  question  involved  Is  one  which  concerns  a  particular  State 
or  Territory  of  the  United  States,  It  shall  be  open  to  the  President  of  the  United 
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States  to  appoint  a  Judicial  officer  ol  such  State  or  Territory  to  be  one  of  the 
arbitrators  ander  article  IIL  or  article  V.,  or  article  VI. 

In  like  manner  in  cases  where  the  question  involyed  is  one  which  concerns  a 
British  colony  or  possession,  it  shall  be  open  to  her  Britannic  majesty  to 
appoint  a  judicial  officer  of  snch  colony  or  possession  to  be  one  of  the  arbitra- 
tors under  article  III.  or  article  V.^  or  article  VI. 

Articlk  IX. 
Territorial  claims  in  this  treaty  sliall  Include  all  claims  to  territory  and  all 
other  claims  involving  qnestions  of  servitudes,  rights  of  navigation  and  of 
access,  fisheries  and   all  rights  and  Interests  necessary  to  the  control  and 
enjoyment  of  the  territory  claimed  by  either  of  the  high  contracting  parties. 

Articub  X. 

If  in  any  case  the  nominating  bodies  designated  In  article  III.  and  Y.  shall 
fail  to  agree  upon  an  umpire  in  accordance  with  the  provisions  of  said  articlesi 
the  umpire  sliall  be  appointed  by  his  Majesty  the  King  of  Sweden  and 
Iforway. 

Either  of  the  high  contracting  parties,  however,  may  at  any  time  give  notice 
to  the  other  that,  by  reason  of  material  changes  in  conditions  as  existing  at  the 
date  of  this  treaty^  it  is  their  opinion  that  a  substitute  for  his  Majesty  should 
be  chosen  either  for  all  cases  to  arise  under  the  treaty  or  for  a  particular 
specified  case  already  arisen;  and  thereupon  the  high  contracting  parties  shall 
at  once  proceed  to  agree  upon  such  substitute  to  act  either  in  all  cases  to  arise 
under  this  treaty  or  in  a  particular  case  specified  as  may  be  indicated  in  said 
notice ;  provided,  however,  that  such  notice  shall  have  no  effect  upon  an  arbi- 
tration already  begun  before  an  arbitral  constituted  tribunal  under  article  III. 

The  high  contracting  parties  shall  at  once  proceed  to  nominate  a  substitute 
for  his  majesty,  in  the  event  that  his  majesty  shall  at  any  time  notify  them  of 
his  desire  to  be  relieved  from  the  function  graciously  accepted  by  him  under 
this  treaty,  either  for  all  cases  to  arise  thereunder  or  for  any  particular  specified 
case  already  arisen. 

Abticlb  XI. 

In  case  of  the  death,  absence  or  incapacity  to  serve  of  any  arbitrator  or 
umpire,  or  In  the  event  of  any  arbitrator  or  umpire  omitting  or  declining  or 
ceasing  to  act  as  such,  another  arbitrator  or  umpire  shall  be  forthwith 
i4»pointed  in  his  place  and  stead  in  the  manner  provided  for  with  regard  to  the 
original  appointment. 

Abticlb  XII. 

Each  government  stiall  pay  its  own  agent  and  provide  for  the  proper  remun* 
oration  of  tte  counsel  employed  by  it,  and  of  the  arbitrators  appointed  by  it, 
and  for  the  expense  of  preparing  and  submitting  its  case  to  the  arbitral 
tribunal.  All  other  expenses  connected  with  any  arbitration  sliall  be  defrayed 
by  the  two  governments  in  equal  moieties. 

Provided,  however,  that  if  in  any  case  the  essential  matter  of  difference  sub< 
mitted  to  the  arbitration  is  the  right  of  one  of  the  high  contracting  parties  to 
xeeeive  disavowals  of  or  apologies  for  acts  or  defaults  of  the  other  not  resulting 
in  substantial  pecuniary  injury,  the  arbitral  tribunal  finally  disposing  of  the 
said  matter  shall  direct  whether  any  of  the  expenses  of  the  successful  party 
shall  bel>ome  by  the  unsuccessful  party,  and  if  so,  to  what  extent. 
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# 
Article  XIII. 

The  time  and  place  of  meeting  of  an  arbitral  tribunal  and  all  arrangements 
tor  the  hearing  and  all  qnestions  of  procedore  shall  be  decided  by  the  tribunal 
itself. 

Each  arbitral  tribunal  shall  Iceep  a  correct  record  of  its  proceedings  and  may 
appoint  and  employ  all  necessary  ofDcers  and  agents. 

The  decisions  of  the  tribunal  shall,  If  possible^  be  made  within  three  months 
from  the  close  of  the  arguments  on  both  sides.  It  shall  be  made  in  writing 
and  dated>  and  shall  be  signed  by  the  arbitrators  who  may  assent  to  it. 

The  decision  shall  be  in  duplicate,  one  copy  whereof  shall  be  delivered  to 
each  of  the  high  contracting  parties  through  their  respective  agents. 

Article  XIV. 

This  treaty  shall  remain  in  force  for  five  years  from  the  date  at  wliich  it  shall 
come  into  operation,  and  further,  until  the  expiration  of  twelve  months  after 
either  of  the  high  contracting  parties  shall  have  given  notice  to  the  other  of  its 
wish  to  terminate  the  same. 

Article  XV. 

The  present  treaty  shall  be  duly  ratified  by  the  President  of  the  United 
States,  by  and  with  the  consent  of  the  Senate  thereof,  and  by  Her  Britannic 
Majesty,  and  the  mutual  exchange  of  ratifications  shall  take  place  in  Wash- 
ington or  in  London  within  six  months  of  the  date  thereof,  or  earlier  if 
possible. 

The  treaty  was  signed  in  daplicate  at  Washington  by  Bichard  Olney, 
acting  under  a  special  power  from  the  President  of  the  United  States, 
and  by  Sir  Julian  Pauncefote,  acting  under  a  like  power  from  Her 
Britannio  Majesty. 
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NOTES  OF  RECENT  DECISIONS. 

Bill  of  Exchange:  Fraudulent  Alteration:  Effect  of  Negli- 
gence OF  THE  Acceptor  to  See  that  the  Bill  is  so  Drawn  that  it 
Cannot  be  Fraudulently  Altered. —  On  the  Slat  of  July  last  the 
British  House  of  Lords  rendered  a  decision  of  great  importance  to  the 
commercial  world  on  a  question  which  has  been  thrown  into  doubt  by 
a  few  decisions,  but  on  which  there  ought  to  be  no  doubt.  ^  The  ques- 
tion was  whether  there  is  any  duty  on  the  part  of  the  acceptor  of  a  bill 
of  exchange,  to  see,  before  he  accepts  the  bill,  that  it  is  not  so  drawn  ^ 
as  to  render  a  subsequent  alteration  possible.  The  Lords  (affirm- 
ing the  judgment  of  the  Court  of  Appeal)  ^  resolve  this  question  in  the 
negative.  The  case  was  that  S.  drew  a  bill  of  exchange  on  the 
respondent.  The  bill  was  drawn  upon  a  stamp  sufficient  to  cover  a 
much  larger  sum  than  that  which  appeared  on  the  face  of  it,  and 
spaces  were  intentionally  left  in  the  body  of  the  bill  which  would 
facilitate  alterations.  After  the  respondent  had  accepted^  the  bill,  S. 
fraudulently  inserted  words  and  figures  which  altered  the  amount  from 
500/.  to  8,500/.  The  bill  so  altered  afterwards  came  into  the  hands  of 
the  appellant  as  a  bona  fide  indorsee  for  value.  It  was  held  that  the 
acceptor  was  bound  to  the  extent  of  £500  only. 


Constitutional  Law:  Constitutionality  of  Inheritance  Tax 
Laws. —  Id  a  case  which  may  be  cited  as  Be  Drake  Estate ^  which  has 
come  to  us  in  pamphlet  form,^  Judge  Carter,  of  the  County  Court  of 
Cook  County,  Illinois,  holds  that  the  statute  of  that  State  taxing  inher- 

1  The  case  was  Scholfleld  v.  Lord  question   is   shown  by  the  fact  that 

Londesborough^  75  L.  T.  Rep.  254.  from   the   jadgment  of  the  Court  of 

*  The  judgment  of   the  Court  of  Appeal  Lord  Justice  Lopes  dissented. 

Appeal  is  reported  in  72  L.  T.  Rep.  See  also  Toung  v.  Grote,  4  Blng.  258, 

46,  and  in  (1895)  1  Q.  B.  596,  and  this  which  their  Lordships  in  the  final  de  • 

jadgment  affirmed,  though  on  differ-  cislon    found   it  necessary   to   dis- 

ent    grounds,    a  judgment  of  Mr.  tingoish. 

Justice  Charles,  reported  in  71  L.  T.  ^  It  is  also  printed  in  full  in  the 

Sep.   76,  and  in  (1894)  2  Q.  B.  660.  Legal  News  for  November  28th,  1896. 
ThMX  there  has  been  doubt  upon  the 
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itanoes  is  unoonstitntional  and  void.  The  opinion  is  a  valuable  one  in 
that  it  seems  to  be  an  exhaustive  review  of  what  Judicial  precedent  there 
is  on  the  question.  A  peculiarity  of  the  lUinois  statute  is  that  It  pro- 
vides  for  a  graduated  tax, — three  per  centum  upon  all  estates  of 
$10,000  or  less ;  four  per  centum  on  all  estates  of  $20,000  or  less ;  five 
per  centum  on  all  estates  of  $50,000  and  less,  and  six  per  centum  on 
all  estates  above  $50,000.  The  leading  objection  to  its  validity  seems 
to  have  been  that  it  violates  the  principle  of  uniformity,  which  is  at  the 
bottom  of  all  just  taxation,  and  which  is  required  in  respect  of  taxes 
laid  upon  property  and  business  by  the  constitution  of  Illinois. 
This  objection  seems  to  be  well  taken  if  such  a  drawback  in  favor  of 
the  State  can  be  regarded  as  a  tax  at  all.  The  sound  view  seems  to  be 
that  it  is  not  a  tax  upon  property  in  the  ordinary  sedse  of  the  term, 
but  is  a  contribution  which  the  State  requires  to  be  yielded  to  itself 
upon  the  devolution  of  the  property  which  takes  place  on  the  happen- 
ing of  the  death  of  its  owner.  ^  The  Chicago  Legal  Adviser^  for  whose 
opinion  we  entertain  much  respect,  expresses  the  view  that  Judge  Car- 
ter has  arrived  at  the  correct  conclusion,  and  that  his  judgment  is  likely 
to  be  confirmed  by  the  Supreme  Court  of  Illinois.  This  may  be  so ;  if 
so  it  is  to  be  regretted.  That  court  is  certainly  liable  to  take  a  narrow 
view  when  dealing  with  questions  of  constitutional  law.  This  is  shown 
by  its  decision  overthrowing  the  statute  of  that  State  establishing 
what  is  called  the  Torrens  system  of  land  transfer.  But  the  concluding 
sentence  of  Judge  Carter's  opinion  is  not  reassuring.  He  says: 
**  Believing,  as  I  do  very  strongly,  in  the  fundamental  idea  of  a  taxinr 
beritance  law,  and  that  when  such  a  law  i^  properly  drawn  it  is  one  of 
the  most  satisfactory  methods  of  taxation,  it  is  with  great  reluctance 
that  I  have  been  forced  to  the  conclusion  that  the  classification 
attempted  in  this  law  causes  unjust  discrimination  between  persons,  is 
arbitrary,  unreasonable  and  not  based  upon  sound  principles  of  public 
policy,  and  that  the  law  must  be  held  unconstitutional.  **  It  is  su\^mitted 
that  a  judge  cannot  declare  a  statute  unconstitutional  because  it 
creates  ''an  unjust  discrimination  between  persons,''  unless  the  con- 
stitution in  terms  prohibits  such  discriminations ;  that  it  is  beyond  the 
power  of  the  judicial  courts  to  declare  a  statute  unconstitutional, 
because,  in  the  opinion  of  the  Judge  or  judges,  it  'Ms  arbitrary  and 
unreasonable,"  for  the  legislature  is  the  best,  and  it  is  believed  the 
exclusive  judge  as  to  that ;  and  that  it  is  still  less  within  the  power  of 

1  United  States  v.  Perkins,  108  U.     fllct  with   the   Constitation    of     the 
S.  625,  628,  where  the  inheritance  tax     United  States, 
law  of  New  York  was  held  not  in  con- 
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the  Jadidal  courts  to  declare  a  statute  unoonstituldonal  because  *^  not 
based  upon  sound  principles  of  public  policy;''  since  what  is  public 
policy  is«not  a  judicial  question  where  the  legislature  has  spoken.  An 
act  of  the  legislature  is  the  highest  evidence  of  public  policy. 


Constitutional  Law  :  State  Regulation  of  Tolls  and  Chabges  on 
TusNPiKB  Roads — iBfPAiRiNa  the  Obugation  of  Contracts  —  Db- 

FRnriNG  OF  PrOFERTT  WITHOUT   DuB   PROCESS   OF    LaW  —  DeNTING  THE 

Equal  Protection  of  the  Laws. —  The  decision  of  the  Supreme  Court 
of  the  United  States,  rendered  on  the  14th  of  December  last,  in  the 
case  of  the  Covington  &  Lexington  Turnpike  Boad  Co.  v.  Sandford^^ 
afGUming  in  part,  but  reversing  the  Judgment  of  the  Court  of  Appeals 
of  Kentucky ,2  is  made  by  Mr.  Justice  Harlan,  who  writes  the  opinion 
of  the  court,  from  which  there  is  no  dissent,  to  rest  upon  very  clear 
and  satisfactory  grounds.  Before  proceeding  to  state  the  conclusioos 
of  the  court,  it*may  be  premised  that  the  case  belongs  to  a  numerous 
class  which  exhibit  a  tendency  on  the  part  of  State  legislatures,  in 
regulating  the  tolls  and  charges  of  corporations  chartered  to  perform 
public  duties,  to  override  the  rights  of  such  corporations  and  in  effect 
to  confiscate  their  property ;  as  well  as  the  tendency  of  the  highest 
courts  of  the  States  to  sustain  such  acts  of  their  legislatures.  It  is 
therefore  satisfactory  to  know  that  in  tliis  case  several  of  the  conclu* 
sions  of  the  Court  of  Appeals  of  Kentucky,  whose  opinion  was  written 
by  Judge  Pryor,  are  quoted  and  approved  by  the  Supreme  Court  of  the 
United  States. 

Briefly  stated,  the  legislature  of  Kentucky  had  incorporated,  in  1884, 
a  turnpike  company  and  had  subsequently  divided  it  into  two  corpora- 
tions, one  of  them  composed  of  stockholders  residing  north  of  a  given 
point  on  the  line,  and  the  other  composed  of  stockholders  residing 
south  o^  that  point ;  and  had  provided,  in  the  statute  creating  such 
division,  that  each  company  should  possess  and  retain  **  all  the  powers, 
rights  and  capacities,  in  severalty,  granted  at  the  time  of  incorporation 
and  amendments  thereto,  of  the  original  company ;  '^  that  subsequently, 
in  1865,  the  legislature  of  Kentucky  had  imposed  a  restraint  upon  the 
company  now  complaining,  the  one  pessessing  the  northern  section  of  the 
tompike  road,  in  respect  of  the  amount  of  tolls  which  it  might  charge ; 
and  that  in  1890  a  further  act  was  passed  by  the  legislature  of  Ken- 

1  Not  yet  reported.  Appeals  la  reported  in  20  8.  W.  Sep. 

'  The  judgment  of  the  Court  of     lOSl. 
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tacky  imposing  an  additional  restraint  in  respect  of  erach  tolls  and 
charges,  wliich  the  company  disregarded.  Thereupon  citizens  living 
near  the  line  brought  the  present  suit  in  equity  in  a  court  in  Kentucky 
to  enjoin  the  company  from  enforcing  the  rates  prescribed  by  the  priM 
statutes ;  and  such  proceedings,  arising  on  a  demurrer  to  an  answer  of 
the  company,  which  necessarily  admitted  the  facts  well  pleaded  in  the 
answer,  were  had,  that  a  perpetual  injunction  was  granted  restraining 
the  company  from  demanding  and  collecting  tolls  under  prior  statutes; 
to  reverse  which  decree  the  present  writ  of  error  was  prosecuted  in  the 
Supreme  Court  of  the  United  States. 

Three  principal  questions  arose  on  the  record :  1.  Whetiier  the  act  of 
1890  impaired  the  obligation  of  any  contract  that  the  turnpike  company 
had  with  the  State  touching  the  matter  of  tolls.  2.  Whether,  inde- 
pendently of  any  question  of  contract,  the  act  made  such  a  reduction 
in  tolls  as  to  amount  to  a  deprivation  of  the  company's  property  with- 
out due  process  of  law,  in  violation  of  the  Fourteenth  Amendment  to 
the  constitution  of  the  United  States.  8.  Whether  the  act  is  repugnant 
to  the  clause  of  the  Federal  constitution  forbidding  the  denial  by  the 
State  to  any  person  within  its  jurisdiction  of  the  equal  protection  of  the 
laws.  The  first  and  third  of  these  questions  were  resolved  in  substantial 
accordance  with  the  views  of  the  Court  of  Appeals  of  Kentucky ;  but 
with  respect  to  the  second,  the  Supreme  Court  of  the  United  States 
were  unable  to  concur  with  the  Kentucky  court,  and  accordingly 
reversed  its  decree  and  remanded  the  cause  for  further  proceedings, 
which  might  arise  upon  the  proofs  adduced. 

1.  It  is  scarcely  possible,  in  a  brief  summary,  to  do  justice  to  the 
very  clear  and  satisfactory  opinion  written  by  Mr.  Justice  Harlan ;  but 
it  may  suffice  to  say  that,  upon  the  first  question,  namely,  whether  the 
contract  between  the  State  of  Kentucky  and  the  originid  turnpike  cor- 
poration, under  which,  it  seems  to  have  been  admitted,  that  corpora- 
tion had  the  right  to  levy  such  tolls  as  would  enable  it,  after  properly 
maintaining  its  road,  to  declare  a  dividend  of  fourteen  per  cent  per 
annum,  had  passed  to  the  present  corporation  after  the  severance  of 
the  original  corporation  into  two  distinct  corporations, —  the  court  pro- 
ceeded, upon  analogy  to  the  settled  doctrine  of  the  court,  that  exemp- 
tions from  public  taxation  accorded  by  the  legislature  of  a  State  to  a 
corporation,  being  in  derogation  of  public  right  and  being  construed 
8tricti89imi  juria  against  the  corporation  and  in  favor  of  the  public,  do 
not  pass  to  any  new  corporation,  formed  upon  a  reorganization  of  the 
original  corporation  or  its  consolidation  with  some  other  corporation, 
but  are  determined  by  such  change, —  holding  that  the  same  principle 
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applies,  80  as  to  prevent  the  exemption  from  legislative  control  in 
respect  of  its  tolls  from  passing  to  the  new  corporation,  created  by  the 
severance  of  the  original  corporation,  as  already  stated.  Upon  this 
subject  Mr.  Justice  Harlan  says : — 

The  act  of  1884  having  given  to  the  original  corporation  an  exemption  or 
Immunity  from  legislation  that  would  prevent  it  from  earning  as  much  as  four- 
teen per  cent  upon  the  capital  stock  expended  upon  its  road  and  for  repairs, 
the  contention  of  the  defendant  is  that  this  exemption  or  immunity  passed  to 
the  two  corporations  created  by  the  act  of  1851,  and  which,  by  the  terms  of 
that  act,  succeeded  <*  to  all  the  powers,  rights  and  capacities  "  granted  by  the 
act  of  1834  to  the  original  corporation.  This  view  was  properly  rejected  by  the 
Court  of  Appeals  of  Kentucky.  It  was  well  said  by  Judge  Pryor,  speaking  for 
that  court,  that  <'  the  liability  and  duties  owing  the  State  and  the  public  by  the 
one  corporation  had  been  severed  by  the  act  of  1889,  and  by  the  act  of  1851  two 
new  corporations  were  created,  with  the  rights  and  powers  of  the  one  entirely 
distinct  from  the  other,  and  no  means  of  ascertaining  what  per  cent  the  old 
corporation  would  have  made  upon  its  stock.  In  fact,  the  old  corporation  was 
extinct;  and  to  hold  that  the  new  corporations  were  exempt  from  legislative 
Interference  would  be  to  restrain  the  exercise  of  legislative  power  by  implica- 
tion, when  a  reasonable  construction  of  the  new  grants  must  lead  to  a  different 
conclusion." 

Then,  after  stating,  with  a  citation  of  the  decisions,  the  well-known 
doctrine  of  the  coort  with  regard  to  the  non-assignability  of  exemptions 
from  taxation,  the  learned  Justice  proceeds  to  say: — 

The  same  principles  should  be  recognized  when  the  claim  is  of  immunity  or 
exemption  from  legislative  control  of  tolls  to  be  exacted  by  a  corporation  estab- 
lished by  authority  of  law  for  the  constraction  of  a  public  highway.  It  is  of 
the  highest  importance  that  such  control  sbould  remain  vrlth  the  State,  and  it 
should  never  be  implied  that  the  legislative  department  intended  to  surrender 
it.  Such  an  Intention  should  not  be  imputed  to  the  legislature  if  it  be  possible 
to  avoid  doing  so  by  any  reasonable  interpretation  of  its  statutes.  It  is  as  vital 
that  the  State  should  retain  its  control  of  tolls  upon  public  highways  as  it  is 
that  it  should  not  surrender  or  fetter  its  power  of  taxation.  We  admit  there  is 
some  ground  for  the  contention  that,  by  the  grant  in  the  act  of  1851  to  each  of 
the  two  corporations  named  in  it,  of  <*the  powers,  rights  and  capacities*' 
granted  to  the  corporation  of  1884,  the  legislature  intended  to  exempt  the  new 
corporations,  as  it  did  the  original  one,  from  all  legislation  that  would  prevent 
them  from  earning  as  much  as  fourteen  per  cent  on  the  capital  stock  expended 
on  their  respective  roads  and  for  repairs.  But  as  the  act  of  1851  may  not  unrea- 
sonably be  interpreted  as  intended  only  to  pass  to  the  new  corporations  such 
powers,  rights  and  aapacities  as  were  necessary  to  the  successful  working  of 
the  respective  roads,  and  not  an  exemption  from  legitimate  and  ordinary  legis- 
lative control  of  their  affairs  and  business,  it  must,  in  the  interest  of  the  public, 
be  so  interpreted.  *  •  •  For  the  reasons  stated,  we  are  of  opinion  that 
when  the  act  of  1890  was  passed,  the  power  of  the  general  assembly  over  the 
Biibject  of  tolls  to  be  exacted  by  the  plaintiff  in  error  was  not. impaired  or 
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restrained  by  any  contract  with  the  State  in  reference  to  the  amount  which  the 
company  might  earn  from  the  nse  of  its  road. 

2.  The  next  question  was  whether  the  act  of  1890,  by  its  necessary 
operation,  deprived  the  company  of  its  property  without  due  process  of 
law,  in  that  if  tolls  could  not  be  charged  in  excess  of  those  prescribed 
by  this  act,  the  company  could  not  possibly  maintain  its  road  or  derive 
any  profit  whatever  for  its  stockholders.  As  already  stated,  this  ques- 
tion arose  upon  the  state  of  facts  set  up  by  the  answer  of  the  company, 
which  were  necessarily  admitted  by  the  demurrer.  That  state  of  facts 
showed,  in  plain  language,  that  the  act  of  1890  was  confiscatory,  and 
that,  under  the  limits  of  tolls  and  charges  prescribed  by  that  act,  the 
company  could  not  maintain  its  road  and  pay  any  dividends  to  its 
stockholders.  The  court  hold  that  this  was  tantamount  to  a  taking  of 
the  company's  property  without  due  process  of  law,  within  the  meaning 
of  the  Fourteenth  Amendment'  of  the  Constitution  of  the  United  States ; 
and  in  so  doing  it  merely  reafiirmed  a  number  of  its  previous  decisions, 
and  notably  the  Texas  Railway  Commission  case.^  Boundly  stated, 
the  doctrine  of  these  cases  is  that  there  is  a  remedy  in  the  courts  for 
relief  against  legislation  establishing  a  tariff  of  rates  which  is  so 
unreasonable  as  practically  to  destroy  the  value  of  the  property  of 
companies  engaged  in  the  carrying  business ;  and  that  especially  may  the 
courts  of  the  United  States  treat  such  a  question  as  a  judicial  one,  and 
hold  such  acts  of  legislation  to  be  in  conflict  with  the  constitution  of  the 
United  States,  as  depriving  the  companies  of  their  property  without 
due  process  of  law,  and  as  depriving  them  of  the  equal  protection  of 
the  laws. 

This  doctrine  was  very  clearly  and  strongly  set  out  in  the  very  satis* 
factory  opinion  of  the  court,  delivered  by  Mr.  Justice  Brewer,  in  the 
Texas  Railway  Commission  case,^  where  the  court  said  that,  beyond 
doubt,  it  was  within  the  power  and  duty  of  the  courts 

to  inquire  whether  a  body  of  rates  prescribed  by  a  legislature  or  a  commission 
is  unjust  and  unreasoDable,  and  such  as  to  work  a  practicai  destruction  to 
rights  of  property^  and  if  so  found  to  be,  to  restrain  its  operation. 

1  Reagan  v.  Farmers'  Loan  &  Trust  way  v.  Gill,  156  U.  8.  B49,  657;  Bail-^ 

Co.,  154  U.  8.  862.    See  also  Santa  road  Commission  Cases,  116IJ.  S.  807, 

Clara  Co.  v.  Southern  Pacific  Railway  881 ;  Dow  v.  Beidelman,  125  U.  S.  681 ;  - 

Co.,  118  U.  S.  894 ;  Pembina  Mining  Chicago,  Milwauicee   &c.  Railway  «. 

Co.  V.  Pennsylvania,   125  U.  S.  181,  Minnesota,  184  U.  S.  418;  Chicago  4 

189;  Minneapolis  &  St.  Lonis  B.  Co.  Grand  Trunk  Railway  9.  WeUman,  148 

V.  Beckwith,  138  U.  S.  29;  Charlotte  U.  S.  889. 

Ac.  Railroad  v.  Gibbes,  142  U.  8.  886,  >  Reagan  v.  Farmers'  Loan  ft  Trust 

891;  St.  Louis  &  San  Franctoco  BaU-  Co.,  154  U.  S.  862,  867,  899,  410,  41S. 
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Again:  — 

These  cases  all  support  the  proposition  that  while  it  is  not  the  proylnoe  of 
the  courts  to  enter  upon  the  merely  administratlye  duty  of  framing  a  tariff  of 
rates  for  carriagei  it  is  within  the  scope  of  jadiclal  power  and  a  part  of  judicial 
datj  to  restrain  anything  which,  in  the  form  of  a  regulation  of  rates,  operates 
to  deny  to  the  owners  of  property  invested  in  the  business  of  transportation 
that  equal  protection  which  is  the  constitutional  right  of  all  owners  of  other 
proi>erty.  There  is  nothing  new  or  strange  in  this.  It  has  always  been  a  part 
of  the  judicial  function  to  determine  whether  the  act  of  one  party  (whether  that 
party  be  a  single  individual,  an  organized  body  or  the  public  as  a  whole)  oper* 
ates  to  divest  the  other  of  any  rights  of  person  or  property.  In  every  constitu* 
tion  is  the  guarantee  against  the  taking  of  private  property  for  public  purposes 
without  just  compensation.  ^The  equal  protection  of  the  laws  which,  by  the 
Fourteenth  Amendment,  no  State  can  deny  to  the  individual,  forbids  legislation, 
in  whatever  form*it  may  be  enacted,  by  which  the  properly  of  one  individual  is, 
without  compensation,  wrested  from  him  for  the  benefit  of  another,  or  of  the 
pvbllc  This,,  as  has  been  often  observed,  is  a  government  of  law,  and  not  a 
government  of  men;  and  it  must  never  be  forgotten  that  under  such  a  govern- 
ment, with  Its  constitutional  limitations  and  guarantees,  the  forms  of  law  and 
the  machinery  of  government,  with  all  their  reach  and  power,  must  In  their 
actual  workings  stop  on  the  hither  side  of  the  unnecessary  and  uncompensated 
taking  or  destruction  of  any  private  property,  legally  acquired  and  legally 
held.  *  *  "^  If  the  State  were  to  seek  to  acquire  the  title  to  these  roads,, 
under  its  power  of  eminent  domain,  is  there  any  doubt  that  constitutional  pro- 
visions would  require  the  payment  to  the  corporation  of  just  compensation, 
that  compensation  being  the  value  of  the  property  as  it  stood  in  the  markets  of 
the  world,  and  not  as  prescribed  by  an  act  of  the  legislature?  Is  it  any  less  a 
departure  from  the  obligations  of  justice  to  seek  to  take  not  the  title  but  the 
use  for  the  public  benefit  at  less  than  its  market  value?  *  *  *  It  is  unnec- 
essary to  decide,  and  we  do  not  wish  to  be  understood  as  laying  down,  as  an 
absolute  rule*  that  in  every  case  a  failure  to  produce  some  profit  to  those  who 
have  invested  the  money  in  the  building  of  a  road  Is  conclusive  that  the  tariff 
Is  unjust  and  unreasonable.  And  yet  justice  demands  that  every  one  should 
receive  some  compensation  for  the  use  of  his  money  or  property,  if  it  be  pos- 
sible without  prejudice  to  the  rights  of  others. 

Agaiii  qaoting  this  language,  the  court  now  say: — 

The  cases  to  which  we  have  referred  related  to  the  power  of  the  legislature 
over  rates  to  be  collected  by  railroad  corporations.  But  the  principles  an* 
nounced  in  them  are  equally  applicable,  in  like  circumstances,  to  corporations 
engaged  under  legislative  authority  in  maintaining  turnpike  roads  for  the  use 
0f  which  tolls  are  exacted.  Turnpike  roads  established  by  a  corporation^ 
mder  authority  of  law,  are  public  highways,  and  the  right  to  exact  tolls  from 
tbose  using  them  comes  from  the  State  creating  the  corporation.'  And  th^ 
exercise  of  that  right  may  be  controlled  by  legislative  authority  to  the  same 
extent  that  similar  rights,  connected  with  the  construction  and  management  o| 

1  California  v.  Pacific  R.  Co.,  127  U.  S.  1, 40. 
VOL.  XXXI.  9 
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railroads  by  corporations,  may  be  controlled.  A  statute  which,  by  its  neoessaiy 
operation,  compels  a  turnpike  company,  when  charging  only  such  tolls  as  are 
just  to  the  public,  to  submit  to  such  further  reduction  of  rates  as  will  prevent 
it  from  keeping  its  road  in  proper  repair  and  from  earning  any  dividends  what- 
ever for  stockholders^  is  as  obnoxious  to  the  constitution  of  the  United  States 
as  would  be  a  similar  statute  relating  to  the  business  of  a  railroad  corporation 
having  authority,  under  its  charter,  to  collect  and  receive  tolls  for  passengers 
and  freight. 

But  the  court  are  very  careful  to  qualify  this  doctrine,  lest  the 
court  should  be  understood  as  deciding  that  the  rights  of  the 
stockholders  in  the  corporation  are  alone  to  be  looked  to,  and  that  the 
corporation  is  to  be  allowed  to  fix  such  nctes  as  will,  under  every  change 
of  oiroamstanoes,  yield  them  a  profit  This  is  not  the  doctrine  of  the 
ooort.  The  rights  of  the  public  are  also  to  be  considered,  and  it  does 
not  follow  from  the  doctrine  of  the  court  on  this  point  that,  under  all 
circumstances,  the  people  are  to  be  so  taxed  that  the  stockholders  in 
the  corporation  will  get  dividends.  Circumstances  may  so  change  that 
other  business  may  become  permanently  unprofitable ;  and  conditions 
may  exist  under  whicti  corporations  and  their  stockholders  must  submit 
to  such  changes,  and  under  which  they  are  not  entitled  to  relief  by  over- 
burdening the  public.  This  qualification  of  the  doctrine  was  made  by 
Ifr.  Justice  Brewer  in  the  Texas  Railway  Commission  case  in  the  lan- 
guage already  quoted.  It  is  now  more  fully  developed  by  Mr.  Justice 
Harlan,  in  the  following  language: — 

It  is  pro^r  to  say  that  if  the  answer  had  not  alleged,  in  substance,  that  the 
tolls  prescribed  by  the  act  of  1890  were  wholly  inadequate  for  keeping  the  road 
in  proper  repair  and  for  earning  dividends,  we  could  not  say  that  the  act  was 
«nc6nstitutional  merely  because  the  company  (as  was  alleged  and  as  the  de- 
murrer admitted)  could  not  earn  more  than  four  per  cent  on  its  capital  stock. 
It  cannot  be  said  tliat  a  corporation  is  entitled,  as  of  right,  and  without  refer- 
eace  to  the  interests  of  the  public,  to  realize  a  given  per  cent  upon  its  capital 
stock.  When  the  question  arises  whether  the  legislature  has  exceeded  its  con- 
stitutional power  in  prescribing  rates  to  be  charged  by  a  corporation  control- 
ling a  public  highway,  stockholders  are  not  the  only  persons  whose  rights  or 
interests  are  to  be  considered.  The  rights  of  the  public  are  not  to  be  ignored. 
It  is  alleged  here  that  the  rates  prescribed  are  unreasonable  and  unjust  to  the 
company  and  Its  stockholders.  But  that  involves  an  inquiry  as  to  what  Is 
reasonable  and  just  for  the  public.  If  the  establishing  of  new  lines  of  trans- 
portation should  cause  a  diminution  in  the  number  of  those  who  need  to  use 
a  turnpike  road,  and,  consequently,  a  diminution  in  the  tolls  collected,  that  is 
not,  in  itself,  a  sufficient  reason  why  the  corporation,  operating  the  road, 
should  be  allowed  to  maintain  rates  that  would  be  unjust  to  those  who  must  or 
do  use  its  property.  The  public  cannot  properly  be  subjected  to  unreasonable 
cates  in  order  simply  that  stockholders  may  earn  dividends.  The  legislature 
^as  the  authority,  in  every  case,  where  its  power  has  not  been  restrained  by 
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'Contract,  to  proceed  upon  the  groiincl  that  the  pnbliq  may  not  rightfally  be 
xeqnlxed  to  submit  to  nnreagonable  exactions  for  the  use  of  a  pablic  highway 
established  and  maintained  under  legislatiye  ant)iority.  If  a  corporation  can* 
not  maintain  snch  a  highway  and  earn  dividends  for  stockholders,  it  is  a  mis- 
fortune for  it  and  them  which  the  constitution  does  not  require  to  be  remedied 
by  imposing  unjust  burdens  upon  the  public.  So  that  the  right  of  the  public 
to  use  the  plaintiirs  turnpike  upon  payment  of  such  tolls  as  in  Tiew  of  tlie 
nature  and  value  of  the  service  rendered  by  the  company  are  reasonable,  is  an 
element  in  the  general  inquiry  whetiier  the  rates  established  by  law  are  unjust 
and  unreasonable.  That  inquiry  also  involves  other  considerations,  such,  for 
iostsnce,  as  the  reasonable  cost  of  maintaining  the  road  in  good  condition  for 
public  Qse^  and  the  amount  that  may  have  been  really  and  necessarily  invested 
in  the  enterprise.  In  short,  each  case  must  depend  upon  its  special*facts;  and 
when  a  court,  without  assuming  itself  to  prescribe  rates,  is  required  to  deter- 
mine whether  the  rates  prescribed  by  the  legislature  for  a  corporation  control- 
ling a  public  highway  are,  as  an  entirety,  so  unjust  as  to  destroy  the  value  of 
Its  property  for  all  the  purposes  for  which  it  was  acquired,  its  duty  is  to  take 
into  consideration  the  interests  both  of  the  public  and  of  the  owner  of  the 
property,  together  with  all  other«circumstanceei  that  are  fairly  to  be  considered 
in  determining  whether  the  legislature  has,  under  the  guise  of  regulating 
rates,  exceeded  its  constitutional  autherity,  and  practically  deprived  the 
owner  of  property  without  due  process  of  law.  What  those  ot&er  circom- 
stances  may  be,  it  is  not  necessary  now  to  decide.  That  can  be  best  done 
after  the  parties  have  made  their  proofs. 

8.  The  third  question,  whether  the  Kentucky  statute  of  1890  deprived 
theoompAny  of  the  equal  protection  of  the  laws  of  Kentucky,  because  it 
imposed  a  lower  rate  of  tariff  upon  the  company  than  was  imoosed  by  the 
legislature  upon  other  turnpike  companies  of  the  State,  was  one  in  re- 
spect of  which  the  Supreme  Court  of  the  United  States  had  no  difficulty 
in  agreeing  with  the  Court  of  Appeals  of  Kentucky.  Mr.  Justice  Har- 
lan disposed  of  it  in  this  language :  — 

Hie  proposition  of  the  defendant  is,  that  the  constitutional  provision  referred 
to  requires  all  turnpike  companies  in  the  State  to  be  placed  by  the  legislature, 
when  exercising  its  general  power  over  the  subject  of  rates  to  be  charged  upon 
highways  of  that  character,  upon  substantially  the  same  footing.  Upon  this 
point  the  Court  of  Appeals  of  Kentucky  said:  "  A  turnpike  road  leading  into 
and  connected  with  a  populous  city  like  that  of  the  city  of  Covington  could 
alEord  to  charge  less  toll  by  reason  of  the  immense  travel  upon  it  than  turnpikes 
in  thinly  settled  i>ortionsof  the  county  or  State;  and  hence  under  former  consti- 
tutions the  legislature  has  seen  proper  to  regulate  the  tolls  as  the  turnpike  road 
may  happen  to  be  located.**  The  circumstances  of  each  turnpike  company 
must  determine  the  rates  of  toll  to  be  properly  allowed  for  its  use.  Justice  to 
the  public  and  to  stockholders  may  require,  in  respect  of  one  road,  rates  differ- 
ent from  those  prescribed  for  other  roads.  Bates  on  one  road  may  be  reasona- 
hle  and  just  to  all  concerned,  while  the  same  rate  would  be  exorbitant  on 
another  rottd.    The  utmest  that  any  corporation,  operating  a  public  highway, 
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can  rightfully  demand  at  the  hands  of  the  legislatnre  when  exerting  its  genertl 
powers  is  that  it  receive  what,  nnder  all  the  circnmstances,  is  snch  com|»eii8a- 
tion  for  the  nse  of  its  property  as  will  be  jost  both  to  it  and  to  the  pablic  If 
the  rates  prescribed  for  the  defendant  In  this  case  were  manifestly  mnch  lower— 
taking  them  as  a  Whole — than  the  legislature  has  by  general  law,  prescribed 
for  other  corporations  whose  circamstances  and  location  are  not  nnllke  those 
of  the  defendant,  a  different  question  would  be  presented.  At  any  rate,  no  cue 
of  that  kind  is  properly  presented  by  the  pleadings,  and  there  Is  no  ground  for 
holding  that  the  act  of  1890  denies  to  the  defendant  the  equal  protection  of  the 
laws. 
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COMMON  SENSE  IN  CONNECTION  WITH  THE  DOCTRINE  OF  SEASON- 
ABLE DOUBT. 

Tbe  writer's  partionlar  attention  was  called  to  the  strange  decision  of  the 
Supreme  Court  of  this  State  in  tbe  Paolsell  case  by  some  paragraphs  in  the 
**  Bench  and  Bar  '*  column  of  the  IkiUy  Evening  Bulletin  of  the  21st  inst.  The 
statements  there  made  led  him  to  examine  the  record  in  that  case,  and  in  the 
Shanghnesqy  case,  and  other  matters.  The  opinion,  deliveved  in  Department 
2,  is  written  in  the  Tigorous  English  of  McFarland,  J.,  and  turns  wholly  upon 
a  phrase  of  two  words  employed  by  the  trial  judge  in  instructing  the  jury  upon 
a  reasonable  doubt,  the  case  having  been  reversed  because  the  judge  of  the 
court  below  (Hon.  Edward  A.  Belcher,  of  the  Superior  Court  of  the  city  and  . 
county  of  San  Francisco),  *<  introduced  the  new  and  unused  phrase  *  common 
sense/  and  told  the  jury  that  the  doubt  must  be  based  upon  that." 

The  decision  is  extraordinary,  and  deserves  special  notice. 

To  many  who  remember  the  variant  and  multifarious  instructions  upon  a 
reasonable  doubt  that  have  heretofore  been  sustained  by  the  same  court,  the 
necessity  for  reversing  this  case  will  seem  dubious. 

It  has  been  hinted  by  the  public  press  that  this  reversal  will  end  the  case 
for  the  reason  that  the  prisoner's  father  (who  for  some  years  prior  to  his  death 
had  been  State  harbor  commissioner),  was  well  and  favorably  known  in  politi* 
cal  circles  in  tliis  State,  and  that  the  relatives  and  friends  of  the  prisoner  are 
wealthy  and  influentiaL  Of  course,  the  mention  here  or  elsewhere  of  such  a 
matter  may  serve  only  to  point  a  moral,  to  indicate  the  view  that,  as  a  people, 
we  take  of  such  questions.  Fancy  how  such  a  suggestion  would  be  received 
in  <<Merrle  England?"  — in  the  land  of  Jameson?  — in  the  land  that  loved 
Jameson,  and  believed  in  him,  and  tried  him,  and  convicted  him?  The  crew  of 
the  Dauntless  are  about  to  be  tried  for  violation  of  the  neutrality  laws  off  the 
coast  of  Florida;  whatev^  the  state  of  the  evidence  may  be,  does  any  one 
suppose  they  will  be  convicted?  The  difference  seems  to  be  that  in  England 
justloe  is  effectively  aided  by  the  laws;  here  justice  is  effectually  undone 
according  to  law. 

But,  to  proceed.  If  the  precise  words  defining  a  <<  reasonable  doubt "  were 
contained  within  a  mandatory  statute,  then  it  might  be  said  that  a  departure 
from  the  precise  statutory  language  would  be  fataL  That  would  not  be  so, 
however,  if  the  statute  were  not  mandatory — the  rule  being  familiar  that 
statutes  which  are  not  mandatory  need  not  be  followed  ipaiasimis  verbie;  and 
we  know  that  when  the  rule  to  be  followed  is  contained  within  the  unwritten 
law,  it  is  still  more  flexible.  The  definition  of  a  «'  reasonable  doubt "  is  found 
only  within  the  unwritten  law,  i,  e.,  the  decisions  of  the  courts.    It  would 
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seem,  therefore,  where  a  <<  reasonable  doubt "  has  been  defined  by  the  trial 
judge  in  words  that  a  person  of  common  understanding  oonld  clearly  and 
readily  comprehend,  that  the  case  onght  not  to  be  reyersed  merely  for  the  rea* 
son  that  a  set  form  was  not  used.  That  view  would  gain  added  force  if  it 
chanced  that  the  obnoxious  definition  had  theretofore,  under  direct  criticism, 
met  with  the  approval  of  the  same  appellate  tribunal. 

The  phrase  <'  common  sense,"  the  use  of  which  is  deemed  to  be  reversible 
error  in  said  case,  in  its  legal  sense,  means  <*  common  understanding.'*  In 
that  sense  it  is  used  in  the  statutes  of  this  State.  An  indictment  or  Informa* 
tion  .is*  sufficient  if  it  states  the  acts  constituting  the  offense  in  such  manner  aa 
to  enable  a  person.of  **  conmion  understanding  "  to  icnow  what  is  intended. 

It  is  contended,  however,  that  the  phrase  under  examination  is  **  new  and 
unused."  What  of  that?  Unless  the  fact  of  its  being  *<  new  and  umieed**  is  in 
itself  error,  of  what  materiality  is  it?  At  most  the  use  of  the  phrase  would  be 
no  more  than  technical  error,  unless,  of  course,  it  is  error,  per  •«,  to  use  '^new 
and  unused  "  phrases  (?).  One  feels  like  submitting  such  a  question  as  a  good 
Spaniard  might:  —  Quien  aabe  — No  ae  sabe —  ^S^e  Dioa!  If  it  was  merely  a 
technical  error —  (provided  it  was  any  error  at  all  —  and,  certainly,  it  was  no 
more  than  technical,  if  it  was  error),  then  there  was  and  is  a  statute  regulating 
such  matters  precisely,  viz.:  By  Title  IX,  Chap.  TV,  Sec  1258  of  the  Penal 
Code  of  this  State,  concerning  << appeals  to  the  Supreme  Court,"  it  is  provided 
that:  ''  After  hearing  the  appeal,  the  court  must  give  judgment  toithottt  regard  to 
teckniedl  errors  or  drfectSf  or  to  ezceptione,  which  do  not  a^ect  the  euhstanttcU 
rights  of  the  parties.**  The  guilt  of  Panlsell  is  overwhelmingly  displayed  by  the 
record.  His  incredible  story,  alone,  would  have  produced  conviction  in  any 
fair  mind;  but  it  needed  not  the  exhibition  he  made  —  the  proofs  were  full  and 
convincing  without  a  word  from  him.  How,  then,  could  it  even  plausibly  be 
said  that  the  use  of  the  **neu>  and  unused  phrase  *  common  sense ' "  had  in  any- 
wise injured  the  prisoner?  The  veriest  schoolman  could  not  give  an  intelligible 
affirmative  answer — moch  less  a  judicial  officer,  bound  by  his  oath  of  office 
and  the  law  of  the  State  to  **  give  judgment  without  regard  to  technical  errors, 
or  defects,  or  to  exceptions,  which  do  not  affect  the  substanUal  rights  of  the. 
parties  y 

It  is  understood  that  there  are  several  cases  on  their  way  to  the  Supreme 
Court,  from  Judge  Belcher's  court,  wherein  the  same  instruction  was  given  as 
that  disapproved  in  the  Paulsell  case  —  all  of  them,  the  Paulsell  case  included, 
being  subsequent  in  point  of  time  of  trial  to  the  affirmance  of  the  judgment  in 
the  Shaughnessy  case,  hereafter  to  be  referred  to.  All  of  these  cases,  gov- 
erned by  the  rule  in  the  Paulsell  case,  must  be  reversed.  An  examination  of 
the  instruction,  therefore,  will  not  be  without  interest,  at  least,  to  the  prac— 
titloner. 

Judge  Belcher  instructed  the  jury  i  as  follows:  *'  Now,  the  reasonable  doubt 
that  you  have  heard  me  speak  of  means  precisely  what  the  words  import  t 
a  fair  doubt  growing  out  of  the  evidence  in  the  case^  based  upon  reason  and  com- 
mon  sense.  It  is  such  a  doubt  as  may  leave  the  minds  of  the  jury,  after 
considering  all  of  the  evidence  in  the  case,  in  tliat  state  that  they  cannot  say- 
that  they  feel  an  abiding  conviction  to  a  moral  certainty  of  the  truth  of  the 
charge." 

1  Sapreme  Ooart  Record,  No.  175,  Transcript  on  Appeal,  p.  86. 
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Now,  If  the  Sapreme  Court  had  not  lent  its  powerful  aid,  ono  would  hare 
found  it  difficult  to  aeriously  criticise  any  word  or  phrase  in  that  charge.  All 
of  that  portion  of  the  charge  following  the  phrase  '*  common  sense  "  is  In  ttie 
very  words  of  Chief  Justice  Shaw,  and  the  opening  words  merely  inform  the 
jury  that  the  doubt  (which  is  afterwards  described)  must  grow  out  of  the  eTi- 
dence  in  the  case  (not  out  of  something  dehors  the  evidence)  and  be  based 
upon  the  reason  and  common  understanding  of  the  jury. 

Will  it  be  contended  Uiat  the  jury  have  no  right  to  view  tlie  eyidence  as 
sensible  men? 

Is  it  supposed  that  the  ordinary  trial  jury  is  made  up  of  metaphysicians, 
whose  nice  calculations  would  be  disturbed  by  the  prefixing  of  a  *'  new  and 
unused  *'  phrase  to  their  formula? 

Beally,  there  is  nothing  to  argue. 

Even  if  the  charge  had  been  the  new  invention  of  the  trial  judge,  was  that, 
alone,  a  sufficient  reason  for  reversing  a  solemn  judgment  based  upon  an 
unquestionably  proper  verdict? 

The  truth  is,  however,  the  charge  was  not  new;  and  the  phrase  *'  common 
sensei*'  as  it  is  found  in  the  collocation,  was  not  **  unused." 

The  same  phrase  occurs  in  an  Instruction  approved  by  Chief  Justice  Campbell^ 
of  the  Supreme  Court  of  Michigan,  in  People  v.  Finley.^  Needless  to  say,  the 
opinions  of  that  Court  at  that  time  are  held  in  the  highest  estimation  every- 
wliere.  Hon.  Thos.  M.  Cooley  was  then  one  of  its  associates,  and  both  he  and 
Chief  Justice  Campbell  are  among  the  most  eminent  of  American  jurists  and 
law  writers.  For  a  long  while  Chief  Justice  Campbell  was  one  of  the  special 
lecturers  of  the  Law  School  of  the  University  of  Michigan  at  Ann  Arbor. 
Commenting  upon  the  instruction  of  the  trial  court  defining  a  reasonable 
doubt  in  that  case,  the  eminent  Chief  Justice  said:  <<The  instruction  given 
9S  to  what  was  meant  by  a  reasonable  doubt  was  one  of  the  clearest  and 
most  sensible  definitions  we  have  ever  seen,  and  such  as  to  be  intelligible  to 
any  jury."  ^ 

The  instruction  was  as  follows :  '*  A  reasonable  doubt  is  a  fair  doubt  growing 
out  of  the  testimony  in  the  case;  it  is  not  a  mere  imaginary,  captious  or  pos- 
sible doubt,  but  a  fair  doubt  based  upon  reason  and  common  sense;  it  is  such  a 
doubt  as  may  leave  your  minds,  after  a  careful  examination  of  the  evidence  in 
tbe  case,  in  that  condition  that  you  cannot  say  you  have  an  abiding  conviction 
to  a  moral  certainty  of  the  charge  here  made  against  the  respondent." 

So,  it  appears,  the  phrase  "  common  sense  "  was  not  new  and  unused  after  all. 

But,  even  if  it  had  appeared  to  be  *'  new  and  unused,"  then  the  greater  need 
for  caution.  Ordinarily,  in  such  case,  both  lawyers  and  judges  consult  the 
text-books  for  authority.  The  text-books  were  at  hand.  Rice  on  Evidence, 
one  of  the  latest  text-books  on  the  law  of  evidence,  in  the  very  first  section, 
under  the  head  **  reasonable  doubt,"  sets  forth,  with  approval,  the  entire 
charge  given  in  People  v.  Finley,'  and  the  phrase  *<  common  sense  "  appears  in 
yie  midst  of  it.    Why  were  not  the  text-books  consulted? 

The  learned  justice  who  delivered  the  opinion  of  the  court  in  the  Paulsell 
ease  writes  very  fine  English;  but  not  all  fine  judicial  writing  is  fine  law;  it 
often  happens  that  sound  statement  is  sacrificed  for  brilliant  rhetoric. 

1  88  Mich.  4BL  s  Bloe  on  Bvidence,  p.  481. 
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The  phrase  '*  new  and  nnuMd  '*  Is  rery  fine ;  bat  It  is  not  yery  true. 

The  learned  justice  should  have  been  minded  that  he  (and  the  associates 
who  join  with  him),  had  already  judicially  approved  of  the  very  pliraset 
*'  common  sense  "  when  nsed  by  the  same  trial  judge  In  the  same  connection  as 
there  used. 

Sorely,  what  was  good  law  last  year  ought  to  be  good  this,  unless  expressly 
retracted.    Let  us  see. 

In  People  v.  Shaaghnessy,^  Judge  Belcher  instructed  the  jury'  as  follows: 
<<  A  reasonable  doubt  means  precisely  what  the  words  import:  a  fair  doubt 
ffrowing  out  of  the  testimony  in  the  cose,  based  upon  reason  and  common  sense. 
It  Is  such  a  doubt  as  may  leave  the  minds  of  the  jury,  after  oonsideration  of 
all  the  evidence  in  the  case,*'  etc. 

That  instruction  was  directly  assailed  on  appeal,  and  the  same  Judges  who 
reversed  the  Paulsell  case,  in  ctfflrming  the  judgment  of  the  Shaughnessy  case, 
said  :*  '<  The  instruction  of  the  court  upon  the  question  of  a  reasonable  doubt  and  a 
moral  certainty  are  not  open  to  just  criticism,  ^^  * 

Of  course  Judge  Belcher  had  a  right  to  rely  upon  that  judicial  approval  in 
future  cases,  the  Paulsell  case  included. 

**Neuf  and  uniM^d,"  quotha  1 

I  wonder  why  the  learned  justice  who  wrote  the  opinion  did  not  set  out  the 
whole  of  the  text  containing  the  obnoxious  phrase  *< common  sense?'*  It  is 
the  usual  course  to  do  so,  and  it  would  have  been  valuable  to  practitioners  as  a 
lesson.    By  such  means  lawyers  avoid  fresh  errors. 

To  the  profession,  the  reason  fof  the  reversal  of  the  Paulsell  case  will 
doubtless  remain  as  obscure  and  secret  as  the  riddle  that  sometime  vexed  our 
amiable  and  well  beloved  Dundreary,  which  <^no  feller  could  ever  find  out." 
With  what  mingled  feelings  of  delight  and  despair,  —  according  as  particular 
interest  in  their  cases  or  general  interest  in  their  profession  may  move  them — 
will  the  members  of  the  bar  behold  the  reversal  of  the  various  other  cases  from 
Judge  Belcher's  court -^  all  tried  since  the  affirmance  of  the  Shaughnessy 
judgment — because,  forsooth,  the  judge  instructed  the  jury  in  words  *'not 
subject  to  Just  criticism  "  in  People  v,  Shaughnessy,  but  —  (eleven  months 
later)  —  declared  to  be  very,  very  reversible  indeed  in  the  Paulsell  case.  With 
what  equanimity,  also,  must  Judge  Belcher  behold  the  overturning  of  all  his 
work,  for  a  matter  whereof  he  is  no  whit  to  blame. 

What  strides  the  human  intelligence  can  make  in  eleven  months  1 

Doubtless  the  bar  will  think  so,  and  thinking  so,  will  reflect  a  great  deal. 
Probably  the  writer  need  make  no  further  suggestions! 

In  closing,  gentlemen  of  the  bar,  do  you  think  it  would  be  wise  or  otherwise 
if  the  **  Commission  for  the  Reform  of  the  Law ''  were  to  cause  a  definition  of 
a  reasonable  doubt  to  be  enacted  into  a  statute,  and  thus  prevent  further 
guessing?  U.  Bett. 

Sacrambnto,  Calif. 

[We  would  say  to  Col.  Bett  (and  parenthetically  to  Judge  McFarlaad) 
that  there  is  nothing  very  new  in  this  subject.  See  2  Tfaomp.  Trials,  §§  2482, 
2488.  —Eds.  Am.  Law  Rbv.] 

1  110  Cal.  598^4.  S  UO  OaL,  p.  604. 

s  Sopreme  Ooart  Record,  No.  40,  Transcript  on  Appeal,  p.  16. 
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JURISDICTION  OF  FEDERAL  COURTS  OVER  CORPORATIONS 
CREATED  BT  CONGRESS. 

To  the  Bditors  of  the  American  Law  Review: 

After  reading  a  note  in  a  recent  issue  of  the  Amsbioan  Law  RBvnw  relating 
to  the  jurisdiction  of  the  Federal  court  oyer  suits  against  corporations  created 
bj  Acts  of'  Congress,  I  have  decided  to  briefly  review  the  acts  under  wldch  the 
Federal  courts  have  exercised  jurisdiction  over  such  suits,  and  show  the 
present  status  of  cases  brought  against  corporations  created  or  acting  under 
Acts  of  Congress. 

By  an  examination  of  the  act  of  Bfarch  8d,  1875,  supplement  to  B.  8.^  you  will 
see  that  Circuit  Courts  of  the  United  States  are  given  concurrent  jurisdiction 
with  the  courts  of  the  several  States  of  suits  of  a  civil  nature  in  law  or  in 
equity  where  the  matter  in  dispute  exceeds  the  sum  or  value  of  five  hundred 
dollars,  and  *'  arising  under  the  constitution  or  laws  of  the  United  States,  or 
treaties  made  or  which'  shall  be  made  under  their  authority.'* 

By  an  examination  of  Section  2  of  said  act,*  you  vriU  see  that  any  suit  of  a 
civil  nature  in  law  or  in  equity,  pending  or  brought  after  the  enactment  of  said 
statute,  where  the  matter  in  dispute  exceeds,  exclusive  of  costs,  the  sum  or 
value  of  five  hundred  dollars,  and  <*  arising  under  the  constitution  or  laws  of 
the  United  States  •  *  •  either  party  may  remove  said  suit  into  the  Circuit 
Court  of  the  United  States  for  the  proper  district."  It  will  be  noticed  that 
under  this  statute  either  party  to  this  suit  was  authorized  to  remove  the  suit  to 
the  FMeral  court  of  the  proper  district  regardless  of  when  or  how  the  Federal 
question  was  raised.  The  Supreme  Court  of  the  United  States,  under  this 
statute,  in  what  is  known  as  the  Pacific  Railway  Removal  Cases,*  hold  that  the 
defendant.  Railway  Co.,  being  created  by  or  acting  under,  an  Act  of  Congress 
of  the  United  States,  could  remove  an  ordinary  suit  for  damages  for  personal 
injuries  from  the  State  court  to  the  Federal  court — the  court  holding  in  the 
cases  referred  to  that  a  suit  against  a  Federal  corporation  was  a  suit  <<  arising 
under  the  laws  of  the  United  States,"  the  right  of  action  arising,  if  at  all,  under 
the  charter  of  the  corporation. 

This  rule  of  allowing  Federal  corporations  to  remove  suits  from  the  State 
court  to  the  Federal  court  simply  because  the  corporation  was  a  Federal  cor* 
poration,  has  been  followed  until  the  statute  referred  to  was  amended  in  1888, 
and  it  will  be  noticed  that  the  right  of  removal  never  depended  on  whether  the 
particular  suitor  defense  of  the  corporation  was  a  right  or  defense  arising  under 
the  laws  of  the  Unite<f  States,  but  was  allowed  under  the  broad  rule  that  a  suit 
by  or  against  such  corporation  was  a  suit  arising  under  the  laws  of  the  United 
States,  because  the  company  was  chartered  by  such  laws.  After  this  practice 
bad  been  followed  for  some  thirteen  years  we  will  see  by  an  examination  of  act  of 
August  IS,  1888,  that  the  rule  has  been  somewhat  changed.^  That  act  provides 
that  the  Circuit  Court  of  the  United  States  shall  have  concurrent  j  urisdictlon  with 
the  courts  of  the  several  States  of  suits  where  the  matter  under  dispute  exceeds, 

1  FMge  vn.  *  Pabllshed  Laws  of  the  United  States* 

t  Page  174.  1867  and  1888,  p.  484. 

s  115  U.  8.  1. 
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exdnsive  of  interest  and  costs,  the  snm  or  valne  of  two  thousand  dollars,  and 
**  arising  nnder  the  oonstitntion  or  laws  of  the  tJnited  States,"  etc.  Ton  will 
notice  that  this  section  of  the  act  is  substantially  the  same  as  the  correspond* 
ing  section  of  the  act  of  1875,  flzlDg  jurisdiction  of  the  Federal  courts,  with 
the  exception  that  the  amount  is  changed  from  flye  hundred  dollars  to  two  thou- 
sand dollars. 

But  by  an  examination  of  Section  S,  of  tUs  j^^t  of  August  18, 1888,  you  will 
see  that  the  rule  governing  the  removal  of  cases  from  the  State  court  to  the 
Federal  court  is  changed.  This  section  provides  that  **any  suit  of  a  civil 
nature,  at  law  or  in  equity,  arising  under  the  constitution  or  laws  of  the  United 
States,  etc.,  *  *  *  of  which  the  Circuit  Ck>urts  of  the  United  States  art 
given  original  JuriadieUon  by  the  preceding  eecUan^ifhich  may  now  be  pending  or 
may  hereafter  be  brought  in  any  State  court,  may  be  removed  by  the  defend- 
ant or  defendants  therein  to  the  Circuit  Court  of  the  United  States  for  the 
proper  district.'*  It  will  be  observed  from  an  examination  of  this  section  and 
comparing  it  with  the  corresponding  section  of  act  of  1875,  that  the  right  to 
remove  a  suit  from  the  State  court  to  the  Federal  court  is  entirely  changed. 
Under  the  act  of  1875  either  party  could  remove  the  suit  where  the  cause  of 
action  was  one  arising  under  the  constitution  or  laws  of  the  United  States. 
Under  the  act  of  1888  the  defendant  only  can  remove  a  suit  from  the  State 
Court  to  the  Federal  Court,  and  then  only  when  the  Circuit  Courts  of  the 
United  States  are  given  original  jurisdiction  by  section  1,  of  said  Act  of 
August  18, 1888. 

It  seems,  however,  that  under  the  Act  of  August  18,  1888,  the  courts  con- 
tinued to  allow  cases  to  be  removed  from  the  State  courts  to  the  Federal 
courts  the  same  as  under  the  Acts  of  1875,  until  the  decision  of  the  Supreme 
Court  in  the  case  of  Tennessee  9.  Union  &  Planter's  Bank,i  In  which  case  the 
statute  of  August  18, 1888,  was  construed*  This  decision  was  followed  by  sev- 
eral other  decisions  of  the  Supreme  Court  on  the  same  line,  but  the  judges  of  the 
Circuit  Court  distinguished  this  line  of  cases  from  the  Pacific  Bemoval  Case,* 
on  the  theory  that  when  the  plaintifi  filed  a  petition  in  the  State  court  and 
alleged  that  his  suit  was  a  suit  against  one  of  these  Federal  corporations,  that 
that  was  equivalent  to  specially  pleading  that  the  defendant  was  incorporated 
by  an  Act  of  Congress,  and  so  it  seems,  continued  to  remove  the  cases  to  the 
Federal  courts.  But  an  examination  of  the  case  of  the  Oregon  Shortllne  and 
Utah  Northern  Railway  Co.  o.  Skottowe,'  will  show  that  this  contention  is 
wrong,  and  that  the  right  to  remove  depends  on  what  is  shown  by  the  plain* 
tiff's  petition  or  pleading  at  the  time  defendant's  application  for  removal  is 
filed.  In  this  case  it  was  expressly  held  that,  though  the  defendant  in  the  lower 
court  was  created  by  and  operating  its  railway  under  an  Act  of  Congress, 
the  court  could  not  take  notice  of  the  fact  that  it  was  such  Federal  corpora- 
tion unless  this  fact  appeared  from  the  plaintiff's  pleading.  In  other  words, 
the  plaintiff  filed  suit  against  the  defendant  in  the  State  court  of  Oregon, 
alleging  in  his  petition  that  the  defendant  was  **  a  corporation  duly  organized, 
existing  and  doing  business  in  the  State  of  Oregon."  This  was  the  only  de- 
scription given  by  the  plaintiff,  in  his  original  petition,  of  the  defendant  in  the 
lower  court.    The  railway  company  filed  an  application  for  removal  of  the 

1  152  U.  8.454.  s  115  U.  8.  Beportf.  8  163  U.  8.490. 
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case  to  tiie  Federal  court;  the  court  held,  following  the  dedslon  in  the  case  of 
Tennessee  against  Union  and  Planters'  Bank  and  other  cases,  that  the  defend- 
ant oonld  not  remove  the  cause  of  action  to  the  Federal  conrt.  The  decision 
of  the  State  conrt  was  afDrmed  by  the  Supreme  Court  of  the  State,  and  the 
railway  company  filed  a  petition  for  writ  of  error  In  the  Supreme  Court  of  the 
United  States.  The  writ  of  error  was  granted,  but  the  judgment  of  the  State 
court  was  affirmed,  the  court  holding  that,  as  it  did  not  appear  from  the 
plalntilPs  petition  filed  in  the  lower  court  that  it  was  a  cause  of  action  aris- 
ing under  the  laws  of  the  United  States,  the  right  of  removal  did  not  exist. 
In  this  case  the  railway  company  contended  that  when  the  plaintiff  in  the  lower 
court  alleged  that  the  defendant  was  a  corporation  duly  organized,  this  was 
equivalent  to  alleging  that  it  was  a  corporation  organized  and  acting  under 
the  laws  of  the  United  States;  but  the  Supreme  Court  held  that  this  was  not 
sufficient,  and  that  the  cause  of  action  could  not  be  removed  to  the  Federal 
court. 

So  it  seems  that  the  right  of  removal  of  causes  from  the  State  courts  to  the 
Federal  courts  has  been  greatly  curtailed  by  the  Acts  of  August  18,  1888,  if 
the  Supreme  Court  should  continue  to  follow  these  decisions. 

In  other  words,  if  the  plaintiff  does  not  want  his  cause  of  action  to  be 
removed  from  the  State  court  to  the  Federal  court,  when  he  institutes  his  suit 
In  a  State  court,  he  simply  alleges  that  the  defendant  company  is  a  body  politic, 
duly  incorporated,  and  by  so  doing  he  deprives  the  railway  company  of  the 
power  to  remove  a  cause  of  action  to  the  Federal  court,  which  involves  no 
question  arising  under  the  laws  of  the  United  States  except  the  charier  of  the 
railway  company;  we  might  say  it  deprives  the  defendant  of  a  right  that  has 
always  been  questioned,  that  is,  the  right  to  remove  an  ordinary  suit  from  the 
State  to  the  Federal  court  for  no  other  reason  than  that  the  corporation  was 
created  by  an  Act  of  Congress.  Bat  you  notice  that,  at  the  end  of  this  decision 
in  the  Oregon  Shortllne  v.  Skottowe,  there  seems  to  be  a  saving  clause  for 
these  corporations  created  by  Acts  of  Congress,  for  this  language  is  used: 
**  But  even  if  the  court  was  obliged,  under  the  allegations  of  plaintlfrs  com« 
plaint,  to  take  judicial  notice  of  the  company's  charter,  no  Act  of  Congress  was 
pointed  out  under  which  it  was  acting  when  operating  the  railroad  in  the 
State  of  Oregon.  So  far  as  appears,  the  defendant  company  existed  and  was 
doing  business  in  the  State  of  Oregon  solely  under  the  authority  of  that  State, 
whether  express  or  permissive.'' 

Of  course,  the  railway  company  will  endeavor  to  make  their  application  for 
removal  conform  to  this  opinion,  by  setting  out  the  particular  Act  or  Acts  of 
Congress  under  which  they  are  operating  their  line  of  railway. 

The  Lower  House  of  the  United  States  Congress  has  several  times  passed  a 
bUl  proscribing  the  citizenship  of  these  Federal  corporations,  deprivipg  them 
of  the  privilege  to  remove  suits  brought  agafinst  them  from  the  State  courts  on 
the  plea  that  it  is  a  suit  arising  under  the  laws  of  the  United  States,  to  wit, 
the  charter  of  the  corporation. 

A  careful  examination  of  the  decisions  under  this  statute  of  1888  will  lead  us 
to  the  conclusion  that  it  is  extremely  doubtful  whether  these  causes  should  be 
removed  to  the  Federal  court;  and  this  being  the  case,  it  seems  that  the  United 
States  Senate  should  be  urged  to  pass  a  House  bill  settling  this  matter,  by 
stating  that  they  can  be  removed  or  that  they  cannot.    I  think  that  it  would 
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be  adrlBable  lor  erery  attoniey  thronghont  the  whole  country  to  write  to  his 
senators  and  ask  them  to  nse  their  efforts  to  have  a  bill  passed  settling  this 
matter.  This  conld  only  be  done  by  a  circalar  being  sent  oyer  the  conntry,  or 
by  some  publication  like  the  American  Law  Rbvixw  publishing  a  short  state- 
ment showing  the  necessity  of  such  an  action  on  the  part  qf  the  attorneys 
thronghont  the  country,  and  asking  all  attorneys  that  might  see  such  statement 
to  write  to  their  senators  and  urge  upon  them  the  passage  of  such  bill. 

I  sincerely  hope  that  you  will  continue  to  bring  this  matter  before  the  read- 
ers of  the  Amkrioan  Law  Bbvdbw,  and  that  such  bill  may  be  passed  by  the  next 
Senate.  Tours  truly, 

8.  P.  JOMXS. 


SILVER  CERTIFICATES  NOT  LEGAL  TENDER. 

To  the  BdUoTB  of  the  American  Law  Beview: 

In  the  last  November-December  number  of  the  Amkbtoaw  Law  BEvncWy 
page  907,  ''Notes,'' your  editorial  on  ''Validity  of  Contracts  Payable  in  Gold,'* 
states  in  the  closing  lines  that  **  gold  oertiflcates  are  not  legal  tender  at  all, 
while  silver  certificates  are."  Is  not  this  statement  a  mistake?  My  under- 
standing is  that  neither  are  legal  tender.  The  act  of  February  28tiit  1878» 
authorizing  the  issuance,  states  that "  said  silver  certificates  shall  be  receivable 
for  customs  taxes,  and  all  public  dues,  and  when  so  received  may  be  reissued." 
This  I  do  not  understand,  makes  them  legal  tender,  while  it  does  in  practical 
effect  make  them  equal  in  value  to  any  legal  tender  money.  Attorney-Gen. 
Olney  does  not  consider  them  '*  lawfiU  money  "  within  the  meaning  of  section 
4,  Act  of  June  20th,  1874.  See  his  official  letter  on  this  subject  issued  from  the 
-Department  of  Justice  of  date  February  20th,  1894.  Please  do  me  the  kind- 
ness to  inform  me  if  I  have  overlooked  any  part  of  the  law. 

Tours  truly, 

CoBSiOANA,  Texas.  G.  W.  Habdt. 

[You  are  right.  The  treasury  notes  issued  in  the  purchase  of  silver  bullion 
under  the  Sherman  Act  of  1890'  are  legal  tenders;  but  the  silver  certificates 
issued  under  the  Bland-AlUson  Act  of  1878,  are  not,  though  they  are  receivable 
for  all  government  dues. —  Eds.  Am.  Law  Rbv.] 


MISSOURI  DOCTRINE  AS  TO  PAROL  EVIDENCE  UNDER  THE 
STATUTE  OF  FRAUDS. 

To  the  JEditors  of  the  American  Law  Beview: 

In  my  article  on  Parol  Evidence  in  the  last  number  of  the  Rsvubw,  reference 
was  made,  at  page  870,  to  SUis  v.  Bray,*  and  I  took  occasion  to  doubt  the 
soundness  of  the  doctrine  there  laid  down.    Judge  Gantt  now  writes  me  that 

lS6U.8.8t.289,S8.  S79H0.827. 
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that  doctrine  was  repudiated  in  Binger  v.  HoltzdaWy^  in  which  th 
him^  expressed  the  opinion  that  the  cases  of  O^yeil  y.  Crai\ 
Parlin^  (on  which  i?{2te  ▼.  Bray  is  founded),  overlooked  the  dist 
common-law  contracts  and  contracts  under  the  Statute  of  Fri 
to  the  admission  of  parol  evidence.  Judge  Gantt  also  says 
since  approved  my  views  on  several  occasions."  I  am  glad  to 
thus  authoritatively  approved.  ' 

Irv 
Buffalo,  Dec.  26,  1896. 

1  lis  Mo.  619.  I  67  Mo.  250.  '  78 : 
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BOOK  REVIEWS. 

EOLura  OA8B0.  ToL.  IX.»  Baling  Oaset.  Arranged,  Annotated  and  Edited  by  Bosrar 
Oampbbll»  M.  a.,  of  Llnooln'B  Inn,  BarrlBter-at-Law,  Advocate  of  the  Sootoh  Bar,  and 
late  Fellow  of  Trinity  Hall,  Cambridge^  AssUted  by  other  members  of  the  Bar.  Wifii 
American  Notes  by  Ibyiho  Bbownb,  formerly  editor  of  the  American  Beports  and  the 
Albany  Law  JoomaL  VoL  IX.  Defamation — DramatIO  and  Hnsioal  Ck>pyrigbt.  London : 
Stevens  and  Sons,  limited.  Boston,  U.  S.  A. :  The  Boston  Book  Oo.,  Law  Pabllshers  and 
BookseUers.  189S. 

This  yolome  opens  with  seyenteen  cases,  which,  with  notes  to  the  same, 
occapy  aboat  two  hundred  pages,  npon  the  interesting  topic  of  Libel  and 
Slander.  The  subject  is  divided  into  nine  sections:  Distinction  between  Libel 
and  Slander;  Pnblication;  Privilege;  Pleadings  and  Evidence  in  support  of 
Action;  Defense  and  Jostiflcation;  Province  of  Judge  and  Jury;  Slander  ol 
Goods  of  Rival  Trader;  Slander  ol  Title;  Criminal  Proceedings. 

The  notes  refer  to  many  cases  and  present  a  good  summary  of  the  law  of  the 
subject.  Some  of  them  are  quite  long;  as  for  instance  the  notes  to  the  section 
npon  Privilege  occupy  sixteen  pages,  which  are  about  equally  divided  between 
the  English  and  American  editors. 

The  subject  of  Demurrage  which  is  of  interest  to  the  Admiralty  lawyer,  is 
presented  in  eighty  pages  of  cases  and  nt tes. 

The  title  Deposit  means  deposit  of  property  for  safe-keeping,  and  the  rule  is 
stated  that  one  receiving  such  a  deposit  gratuitously  is  not  responsible  for  any 
higher  degree  of  care  than  a  prudent  man  would  take  of  his  own  property. 
The  rule  is  supported  by  a  note  of  one  page  by  the  English  editor  and  a  note  ol 
three  pages  by  Mr.  Browne. 

Descent  and  DeUnne  are  titles  of  a  few  pages  each  which  are  largely  taken  up 
by  notes. 

DevastavUf  or  waste  of  assets  by  an  executor  or  administrator  through  his 
negligence,  is  a  short  title  with  ample  notes  by  the  editors. 

Deviation  from  the  true  course  of  an  insured  voyage  occupies  seventy  pages 
and  the  notes  of  both  editors  are  full  and  adequate. 

Dilapidations  is  a  title  of  nearly  a  hundred  pages  with  fourteen  leading  cases. 
The  first  case  relating  to  Dilapidations  ecclesiastical  is  without  interest  in  this 
country;  but  the  other  cases  and  notes  relating* to  the  liability  of  tenants  for 
years,  for  life,  in  tall  and  mortgages  in  possession,  to  keep  the  property  in 
repair  are  of  a  very  practical  nature. 

Discovery  is  an  equitable  remedy  that  is  nearly  obsolete  in  this  country, 
though  some  of  the  principles  of  this  title  have  been  adopted  in  other  equitable 
proceedings. 

Distress  is  not  obsolete,  unfortunately.  It  is  illustrated  in  ten  leading  cases 
and  several  ample  notes. 

Distribution  is  a  short  title. 

Dog  is  a  title  consisting  almost  wholly  of  an  interesting  note  by  the  genial 
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American  editor,  who  seems  to  have  a  liking  for  all  well-mannered  animals. 
He  says  that  *'  on  the  whole,  the  dog  is  much  less  tenderly  treated  by  the  judi- 
ciary of  this  country  than  in  England.  *  *  *  The  law  looks  tenderly  on 
women  and  children  who  meddle  with  dogs.  So  it  was  held  not  oonclnsively 
negligent  when  an  infant  of  thirteen  struck  a  dog;^  or  meddled  with  a  whip  in  a 
vehicle  in  charge  of  which  the  dog  was  left;*  and  when  a  woman  spoke  to  a  dog 
without  an  introduction ;'  or  offered  one  candy.*'  * 

Domicile  which  is  something  every  one  wants,  is  treated  in  a  hundred  and 
twenty  pages  with  full  notes  of  the  English  and  American  law. 

Donatio  Mortis  Caus^  is  an  interesting  title  with  a  good  note  by  Mr.  Browne 
referring  to  the  American  cases. 

Dramatic  and'  Musical  Copyright  is  the  last  title  in  this  Tolnme,  and  is  of 
limited  interest  to  the  profession  in  general,  though  of  special  interest  to  a  few. 

This  volume  contains  nine  hundred  and  thirty-eight  pages  in  all.  There  are 
cited  about  fifteen  hundred  English  and  nine  hundred  American  cases.  The 
editorial  work  is  kept  up  to  the  standard  of  the  earlier  volumes,  if  it  is  not 
hig;her.  It,  at  any  rate,  seems  to  be  all  that  could  be  asked  for.  The  volumes 
of  this  series  are  beautifully  printed  on  excellent  paper  by  the  University  Press 
at  Cambridge,  Massachusetts. 

Omo  STATS  Bab  association  Bbpobts.  Vol.  XVU.  Proceedings  of  the  Anniua  Meettng 
of  the  Association  held  at  Pat-In- Bay,  July  16, 16  and  17, 1806.  Oonstltntton,  By-Laws, 
List  of  Offlceis,  Members,  etc.  Oolambns,  Ohio:  The  Berlin  Printing  Oompany.  1896. 
pp.  262. 

This  association  has  upwards  of  four  hundred  members,  and  the  secretary 
says  it  is  much  'more  of  an  influential  factor  in  the  State  than  is  generally 
believed;  and  he  enumerates  as  recent  practical  results  of  movements  inaugu- 
rated and  promoted  by  the  association :  <'  The  extension  of  the  course  of  study 
for  admission  to  the  bar;  the  enlargement  of  the  State  House  to  provide  facil- 
ities for  the  Supreme  Court;  the  adoption  of  the  Torren's  System  of  Real  Estate 
Becords."  The  address  of  Hon.  John  P.  Follett,  Senior  Vice-President  acting 
In  place  of  John  J.  Wall,  Esq.,  the .  President,  on  account  of  his  illness,  was 
opon  The  Judiciary  with  special  reference  to  Ohio.  We  quote  one  paragraph: 
'<  No  State  in  the  Union  can  be  more  justly  proud  of  her  Supreme  Court  for 
the  great  learning  and  ability  of  its  members  and  for  the  correctness  and  legal 
profundity  of  its  opinions  ttian  the^  State  of  MaCssachusetts.  With  only  about 
three-fifths  the  population  of  Ohio,  the  State  of  Massachusetts  has  seven  judges 
of  the  Supreme  Court,  who  are  appointed  during  good  behavior  and  receive 
salaries  of  $6,000  each,  except  the  chief  justice,  whose  salary  is  ^6,500,  and  are 
each  allowed  ^500  annually  for  traveling  expenses.  They  are  not  required  to 
bow  the  knee  to  the  political  boss,  nor  pay  campaign  assessments  to  obtain 
their  seats,  and  once  obtained  they  are  not  required  to  do  the  bidding  of  any 
one  in  order  to  retain  their  positions.  We  may  never  be  able  to  depart  from 
the  elective  sytsem  in  the  selection  of  our  judges  of  the  Supreme  Court,  but 
we  ought  to  be  able  to  greatly  improve  upon  that  system  as  it  now  exists  in 
tbis  State." 

1  Plnmley  v.  Btrge,  124  Mast.  67.  <  Searlea  v.  Ladd.  12S  Haas.  680. 

•  Meiboa  v,  l>odge,  S8  Wia.  800.  20  Am.  «  Lynch  v.  McNaUy.  78  New  York,  847. 

Bap.  e. 
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Hon.  George  E.  Nash  delivered  an  interesting  address  npon  the  '*  Life  and 
Character  of  Jndge  Allen  G.  Thnrman. 

Hon.  John  Randolph  Tncker  of  Virginia  delivered  a  learned  address  on  <<  The 
Ck>nstitatlon  of  the  United  States  —  The  Best  Product  of  Political  Science  for 
the  Secority  to  Man."  The  subject  is  one  upon  which  Mr.  Tucker  has  be* 
stowed  much  thought  and  he  spoke  with  marked  force. 

^  James  P.  Wilson,  Esq.,  read  a  paper  upon  the  Choice  of  the  Forum  in  which 
he  chiefly  discussed  the  interesting  question,  where  and  under  what  law 
should  actions  for  personal  injury,  arising  from  negligence,  be  tried.  He 
says:  '*  Ohio  is  a  good  place  to  bring  a  damage  suit.'' 

The  volume  closes  with  memorials  of  several  deceased  members. 

Pollock's  Fibst  Book  of  JuRisPBUDBiroE.  —  A  First  Book  of  Jnrlspmdenoe,  fmr 
stadents  of  the  Oommon  Law.  by  Sir  F&bdsbick  Pollock.  Bart.,  Corpus  Ohristi 
Professor  of  Jarispmdenoe  at  the  University  of  Oxford,  etc.,  etc  MacmiUan  A  Oo.^ 
London  and  New  York.    1896.    18mo,  pp.  xvi,  84S. 

This  volume  is  not  intended  as  a  treaties  on  jurisprudence;  **  it  is  addressed 
to  readers  who  have  laid  the  foundation  of  a  liberal  education  and  are  begin* 
nlng  the  special  study  of  law."  It  comprises  two  parts,  one  dealing  with 
<'  Some  General  Legal  Notions,"  the  other  with  **  Legal  Authorities  and  their 
Use."  The  chapter  headings  of  the  first  part  are :  The  Natare  and  Meaning  of 
Law;  Justice  According  to  Law;  The  Subject-matter  of  Law;  Divisions  of 
Law;  Persons;  Things,  Events  and  Acts;  Relation  of  Persons  to  Things, 
(including)  Possession  and  Ownership ;  Claims  of  Persons  on  Persons,  (includ- 
ing) Belation  of  Obligations  to  Property.  The  chapter  headings  of  the  second 
part  (a  trifle  more  than  a  third  of  the  book)  are :  The  Express  Forms  of  Law; 
The  Sources 'Of  English  Law;  Sovereignty  in  English  Law;  Custom  im 
English  Law;  Law  Reports;  Case-Law  and  Precedents;  Ancient  and  Modern 
Statutes. 

The  first  part  deals,  as  the  headings  will  indicate,  with  the  material  which 
we  are  fond  of  speaking  of  as  '<  jurisprudence; "  though  the  combination  of 
ttke  two  parts  in  one  volume  and  the  use  of  English  illustrations  in  the  first 
part  are  intended,  as  the  author  neatly  puts  it,  <^  as  a  protest  against  the  habit 
of  regarding  *  jurisprudence »  as  something  associated  with  a  little  knowledge 
of  the  laws  of  every  country  but  one's  own."  Of  the  material  in  this  part  there 
is  here  no  space  to  speak  in  detail.  The  learned  and  witty  editor  of  the  Law 
QtMrterly  BetHevo  is  always  suggestive  and  keen,  and  his  utterances  in  this  his 
new  field  of  work  are  of  the  greatest  interest  to  the  profession.  His  presenta- 
tion of  the  fundamental  notions  of  jurisprudence  is  in  many  respects  novel ; 
and  although  his  treatment  is  here  necessarily  elementary  and  incomplete,  it 
takes  its  place  with  the  few  weighty  contributions  of  Anglo-American  writers 
to  this  subject.  So  far  as  concerns  the  avowed  purpose  of  the  present  volume, 
however,  we  confess  to  a  very  small  trust  in  the  usefulness  of  the  first  part  of 
the  work,  an  opinion  founded  on  the  general  inutility  of  any  study  of  the  ab- 
stract notions  of  jurisprudence  by  the  beginner,  whether  they  are  disguised 
under  the  name  of  '<  jurisprudence,"  or  of  ^*  elementary  law,"  or  of  any  other 
name.  The  orthodox  method  of  the  study  of  the  law,  to  be  sure  — if  we  may 
concede  to  be  orthodox  a  practice  followed  by  the  greater  number  of  our  law 
schools,  is  to  take  the  beginner  through  a  course  of  **  elementary  law,'*  Hie 
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material  of  which  includes  the  necessarily  general  notions,  law,  right,  acts, 
persons,  things,  etc.,  as  well  as  the  abstract  and  general  aspects  ol  those  doc« 
trines,  agency,  contract,  ownership,  etc.,  which  find  concrete  application  in 
judicial  decisions.  For  dealing  with  these  general  notions  we  believe  that  the 
beginner  is  qnite  incompetent,  and  for  occupying  his  time  profitably  we  belleye 
that  such  a  course  or  book  is  useless.  He  is  incompetent,  because  he  cannot 
appreciate  the  difficulties  and  the  arguments  that  have  led  to  the  generaliza- 
tions he  deals  with,  and  because  he  has  as  yet  no  notion  of  the  concrete  situa- 
tions in  which  alone  the  generalizations  have  real  significance.  He  cannot,  for 
example,  see  the  bearing  of  the  discussion  in  the  present  book  (page  45)  on 
the  '^external  standard"  of  conduct,  nntil  he  is  familiar  with  the  doctrines  of 
''acting  at  peril,''  the  reasonable-man  standard  in  negligence,  etc.,  and  with 
the  various  confused  forms  in  which  courts  have  struggled  to  express  or  de« 
dined  to  accept  the  underlying  notion  which  is  the  subject  of  the  abstract  dis« 
cnssion  in  the  book.  Such  work,  moreover,  is  for  the  beginner  useless,  because 
it  leaves  him  usually  with  a  mere  mass  of  words  and  uncomprehended  general- 
ties;  and  it  is  perhaps  worse  than  useless  so  far  as,  in  the  absence  of  a  mature 
power  of  criticism,  it  obliges  him  to  be  content  with  the  results  of  his  author 
or  lecturer  in  the  shape  of  dogmas  to  be  memorized,  and  thus  stunts  that 
faculty  of  Independent  and  versatile  judgment  which  is  the  particular  crown  of 
the  Anglo-American  lawyer,  and  which  ought  to  be  cultivated  in  him  at  the 
earliest  possible  moment.  The  work  has  simply  to  be  done  over  again  at  the 
end  of  his  course,  when  he  takes  up  the  study  of  jurisprudence,  well-equipped 
with  the  data  which  the  jurist  himself  has  all  along  assumed  to  build  upon,  and 
matured  by  training  into  a  more  or  less  independent  and  competent  critic  of 
legal  notions.  In  short,  the  only  proper  place  for  such  a  study  is  at  the  end  of 
a  course  of  legal  training;  and  at  that  point  it  may  quite  as  well  deal  with  the 
subject  in  its  most  advanced  form. 

This  is  not  saying  that  the  beginner  should  not  be  helped  at  the  very  outset 
by  some  mapping  out  of  the  general  grouping  of  the  subjects  before  him,  some 
explanation  of  the  reason  why  there  are  such  different  subjects  as  Contracts, 
Property,  etc.,  for  him  to  take  up;  but  this  comes  as  a  mere  concession  to  his 
helpless  situation,  not  a  distinct  contribution  to  his  knowledge;  it  can  be  done 
in  two  or  three  lectures,  and  more  or  less  concretely,  and  is  a  very  different 
thing  from  leading  him  through  an  entire  course  or  book  of  legal  explanations 
and  discussions  which,  the  more  elementary  they  appear  to  us,  are  apt  to  be 
the  more  meaningless  to  him.  After  all,  a  good  deal  of  our  error  seems  to 
rest  on  a  purely  verbal  fallacy;  for  though  ''elementary"  things  are  usually 
both  fundamental  (in  the  science)  and  easy  (for  our  comprehension),  they  may 
be  the  one  without  being  the  other;  and  in  some  departments,  notably  law 
and  mathematics,  the  fundamental  assumptions  of  the  science  ^re  precisely 
those  which  we  can  most  profitably  postpone  for  ultimate  study. 

The  second  part  of  the  volume  serves  a  very  different  purpose.  Some  such 
material  as  this  ought  to  be  laid  before  the  student  at  the  earliest  moment  of 
his  course,  — just  as  the  student  of  bookkeeping  needs  to  know  at  the  outset 
the  difference  between  cash  book,  journal,  and  ledger;  and  yet  this  necessary 
material  is  just  that  to  which  least  attention  is  given  in  the  books  of  .so-called 
"elementary  law."  In  the  chapters  in  the  first  volume  of  Chancellor  Kent's 
(Commentaries,  and  in  one  or  two  books  such  as  Professor  Wambaugh's  Study 
VOL.  XXXI.  10 
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of  Casesy  different  parts  of  this  material  are  to  be  found;  bat  the  exposition  of 
Sir  F.  Pollock  Is  In  some  respects  preferable,  and  is  in  any  case  a  valoable 
addition  to  the  available  aids  of  this  sort. 

J.  H.  W. 

Thb  Wobks  of  Jambs  Wilsoh,  AModate  Jnstloe  of  the  Sapreme  Court  of  tho  United 
States,  and  Profossor  of  Law  in  the  College  of  Philadelphia.  Being  his  Public  Dis- 
coorses  npon  Jnrlspnidenoe  and  Political  Science,  indndlng  Leotnrea  as  Prof  esaor  of 
*Law,  1790-2.  Edited  by  Jambs  DbWitt  Audrxws.  S  Vols.  Callaghan  &  Co.,  Chioago. 
1898. 

The  name  of  James  Wilson  is  almost  unknown  to  the  present  generation. 
His  merits  have  received  generous  recognition  at  the  hands  of  writers  on  the 
Constitntional  History  of  the  United  States;  bat  his  popular  fame  has  been 
eclipsed  by  that  of  many  of  his  contemporaries,  who  were  immeasurably  his 
Inferiors  in  learning  and  influence.  It  Is  undoubtedly  true  that  Wilson  was  one 
of  the  great  creative  influences  of  the  period  when  this  government  was  formed, 
and  was  recognized  as  such  by  his  own  generation.  But  his  early  death 
removed  him  from  the  political  arena,  and  new  men  and  new  events  soon 
occupied  the  public  mind.  Some  of  his  leading  contemporaries  In  the  Consti- 
tutional Convention  remained  in  active  life  for  a  generation  after  Wilson  had 
passed  away,  and  gathered  around  them  a  following,  who  were  interested  in 
extending  and  recording  the  fame  of  their  leaders.  But  Wilson  found  no 
biographer  until  he  had  been  almost  forgotten  by  the  general  public. 

The  fame  of  Wilson  was  very  great  in  his  own  day.  Washington  called  him 
"  as  bold,  candid  and  honest  a  member  as  was  in  the  Convention.''  Mr.  Cur- 
tis in  his  Constitutional  History  names  Washington,  Hamilton,  Madison, 
Franklin,  King,  Pinckney,  Wilson  and  Bandolph,  as  **  the  most  important  mem- 
bers of  the  convention,  and  those  who  exercised  the  highest  Influence  upon  its 
decieions."  Wilson  he  calls  a  "  wise,  excellent  and  able  man,  *  *  *  one 
of  the  first  jurists  of  America  during  the  latter  part  of  the  last  century.'*  He 
says  of  his  work  in  the  Pennsylvania  Convention:  **  His  speech  in  that  body  is 
one  of  the  most  comprehensive  and  luminous  commentaries  on  the  constitu- 
tion that  has  come  down  to  us  from  that  period.  It  drew  from  Washington  a 
high  encomium,  and  it  gained  the  vote  of  Pennsylvania  for  the  new  govern- 
ment against  the  captivating  and  ingenious  objections  of  its  opponents." 

Not  even  Hamilton  was  more  thoroughly  imbued  with  the  desire  for  a  strong, 
efficient  system  of  government.  And  yet,  in  the  days  of  the  triumph  of  the 
idea  of  nationality,  no  popular  fame  has  come  to  its  early  advocate  and  chani«> 
pion.  A  recent  writer,  whose  theories  belong  to  the  ante^beUum  period,  centers 
ills  criticism  upon  Wilson  and  says:  <<His  ought  now,  of  all  names,  to  be 
the  most  revered;  for  Story,  Webster,  Lincoln  and  all  the  lesser  lights  have 
done  no  more  than  reiterate  his  assertions,  accept  his  premises,  and  repeat 
his  language."  i 

Professor  Bryce  refers  to  the  fftct  that  Wilson  was  the  first  American  states- 
man to  recognize  the  true  nature  of  the  English  constitution,  and  calls  him 
«  one  of  the  luminaries  of  his  time,  to  whom  subsequent  generations  of  Amer« 
leans  have  failed  to  do  justice."  He  places  him  **  in  the  front  rank  of  the 
political  thinkers  of  his  age,"  and  classes  him  with  Hamilton  in  intellect  and 
infiuence. 

1  Olanaon,  Seven  Conventions,  p.  88. 
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The  recent  publication  of  a  new  edition  of  tlie  works  of  Mr.  Justice  Wilson 
lias  called  attention  to  his  early  repntationy  and  will  probably  tend  to  fix  his 
place  in  American  history. 

Wilson  was  a  native  of  Scotland,  bom  September  lith,  1742,  educated  at 
Glasgow,  St.  Andrews'  and  Edinburg.  His  early  education,  like  that  of  so 
many  of  the  early  American  statesmen,  was  of  the  best.  He  was  distinguished 
by  his  knowledge  of  the  classics,  and  his  familiarity  with  history.  At  the  age 
of  twenty-one  he  emigrated  to  New  York,  but  soon  after  settled  at  Philadelphia, 
and  became  a  tutor  in  the  College  of  Philadelphia.  He  studied  law  in  the 
office  of  that  other  almost  forgotten  revolutionary  worthy,  John  Dickinson, 
and  after  brief  periods  of  practice  at  Beading,  Carlisle,  and  Annapolis,  became 
a  member  of  the  Philadelphia  bar.  Here  he  rose  to  distinction,  and  became 
famous  as  an  advocate.  Washington  sent  his  nephew  from  Virginia  to  become 
a  student  in  the  office  of  the  famous  lawyer.  The  mob  stormed  his  house 
because  he  had  courageously  braved  public  opinion,  and  defended  certain 
patriots  **  persecuted  "  in  the  courts,  for  violating  the  laws. 

Such  a  man,  as  a  matter  of  course,  became  active  in  the  contest  between  the 
colonies  and  the  mother  country.  He  became  a  member  of  the  Continental 
Congress,  and  served  six  years  in  that  body  prior  to  the  meeting  of  the  con- 
vention in  1787.  He  was  active  and  efficient,  and  saw  with  a  clearness  of 
vision  that  was  remarkable,  the  true  legal  basis  of  the  position  of  the  colonies. 
Like  Hamilton,  Wilson  was  of  foreign  birth,  and  thus  free  from  that  exagger- 
ated  respect  and  affection  for  a  particular  colony,  which  rendered  many  other 
strong  men  more  or  less  inefficient  in  the  work  o(  creating  a  national  govern- 
ment. He  early  developed  the  idea  of  nationality,  and  contended  that  the  con- 
test with  Great  Britain  was  being  carried  on  by  one  united  community, 
consisting  of  the  people  of  the  thirteen  colonies. 

Wilson's  reputation  as  an  advocate  and  orator  was  very  great.  But  his 
permanent  fame  must  rest  upon  his  work  as  a  member  of  the  Constitutional 
Convention,  and  of  the  Pennsylvania  Convention  called  to  ratify  the  results  of 
Its  deliberations. 

After  the  new  Constitution  went  into  effect,  he  became  a  member  of  the  Fed- 
eralist party.  President  Washington,  recognizing  his  merits  as  a  lawyer, 
Appointed  him  a  Justice  of  the  Supreme  Court  of  the  United  States.  As  a 
member  of  this  body  his  record  is  creditable,  although  his  term  of  service  was 
too  short  to  admit  of  his  establishing  any  great  Judicial  reputation.  It  is 
doubtful  whether  Wilson  had  the  qualities  of  a  great  judge.  He  was  a  states- 
man and  a  political  philosopher  of  the  first  rank,  and  was  the  first  American 
who  was  entitled  to  be  called  a  jurist.  His  decision  in  Griswold  v.  (Georgia  Is 
the  work  of  a  statesman  and  political  philosopher,  but  in  my  judgment  does 
not  compare  in  lawyer-like  qualities  with  the  dissenting  opinion  delivered  by 
Mr.  Justice  Iredell,  in  the  same  case. 

In  1790  the  law  department  of  the  college  of  Philadelphia  was  established, 
juid  Wilson  was  elected  the  first  professor.  The  first  course  of  lectures  to 
students  of  law  ever  delivered  in  an  American  law  school  was  delivered  during 
the  winter  of  1790-1  under  auspices  the  most  favorable.  They  seem  to  have 
been  attended  by  about  everyone  of  importance  in  the  capital,  from  President 
Washington  to  **  citizens  of  mark  and  infinence." 

The  eonrse  was  continued  throughout  the  winters  of  1790, 1791-2,  but  as 
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never  eompleted.  After  the  union  of  the  College  of  Philadelphia  with  the 
University  of  Pennsylvania,  a  law  professorship  was  created  in  the  new  institn* 
tion«  and  Justice  Wilson  elected  to  the  position.  Various  causes,  however, 
contributed  to  the  abandonment  of  the  project.  It  is  probable  that  the  antici- 
pations of  the  public  had  been  raised  too  high,  and  that  the  number  of  students 
proved  inadequate  to  the  financial  success  of  the  enterprise.  It  is  Interesting 
to  note  that  Wilson  placed  a  very  high  value  upon  his  services,  and  was  in  the 
habit  of  charging  a  much  larger  sum  for  the  privileges  of  a  student  in  his  office 
than  other  prominent  members  of  the  bar.  Doubtless  at  his  instigation  the 
trustees  of  the  college  passed  a  resolution  to  the  effect  that  each  student  wha 
attended  his  lectures,  should  not  be  required  to  pay  over  ten  guineas. 

The  labors  of  the  Supreme  Court  were  not  burdensome,  and  Wilson  found 
time  to  prepare  hifl  lectures  for  publication.  In  1791  he  watf  selected  by  the 
Assembly  of  Pennsylvania  to  revise  and  digest  the  laws  of  the  commonwealth; 
but  the  consent  of  both  branches  of  the  legislature  had  not  been  obtained,  and 
when  it  became  necessary  to  provide  money  to  pay  the  expenses  of  the  enter- 
prise, it  was  not  forthcomingt  and  the  project  had  to  be  abandoned. 

At  the  time  of  his  d^th  Wilson  had  in  course  of  preparation  conmientaries  oa 
the  Constitution  of  the  United  States  and  of  Pennsylvania,  and  a  report  of  the 
Criminal  Law,  all  of  which  were  unfinished. 

When  Wilson  became  a  member  of  the  Constitutional  Convention  his  mind 
had  reached  its  maturi^.  He  was  one  of  the  ripest  scholars  and  deepest 
political  thinkers  of  the  day.  He  entered  the  convention  with  the  clearly  defined 
purpose  of  contributing  to  the  creation  of  a  government  which  should  b^  truly 
national  in  its  objects  and  its  powers.  The  same  writer  quoted  above  says: 
••  Wilson,  the  earliest  of  those  who  contended  that  United  States  does  not 
mean  States  united,  and  that  union  does  mean  a  nation,  was  a  man  of  great 
capacity.  He  had  a  fixed  idea,  proof  against  facts,  and  even  his  own  inconsist* 
ency.  During  the  belief  in  witchcraft,  'possessed"  was  the  word  used  ta 
express  the  demon  influence  beyond  control,  when  once  accepted.  He  was 
possessed  by  the  idea  that  the  states  were,  or  should  be  considered  politically, 
as  imaginary  beings,  jure  divino  rulers,  as  realities.** 

The  old  confederation  was  a  Federal  league,  and  the  people  had  elected  dele* 
gates  charged  with  the  duty  of  revising  and  amending  the  articles  of  confed- 
eration. But  Wilson  and  his  associates  boldly  assumed  the  responsibility  of 
violating  their  instructions  for  the  good  of  the  country.  Assuming  that  ^^a 
national  government  should  be  established,  consisting  of  a  supreme  legislative, 
executive  and  judiciary,**  they  devoted  all  their  great  powers  to  the  task  of 
reconciling  conflicting  views  and  interests,  and  creating  such  a  government. 
Their  opponents  started  with  the  assumption  that  '<  every  human  being  is  born 
with  a  Pope  in  his^belly,**  and  struggled  for  a  system  which  would  so  scatter 
power  as  to  reduce  the  danger  of  usurpation  of  power  to  a  minimum. 

In  the  debates  upon  the  great  primary  question  which  engaged  the  attention 
of  the  convention,  Wilson  planted  himself  squarely  upon  the  principle  of  confi- 
dence in  the  people.  Democracy  was  then  in  its  infancy,  and  wise  men  doubted 
the  policy  of  trusting  the  people  with  full  powers  of  government.  <^The 
people  do  not  want  virtue,**  said  Gerry,  «  but  they  $re  deceived  by  pretended 
patriots.'*  Sherman  thought  that  the  people  <<  should  have  as  little  to  do  as 
may  be  with  the  government.    They  want  information  and  are  liable  to  be 
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misled.''  Bat  Wilson  with  broader  wisdom  replied:  **  Without  the  confldeiio6 
of  the  people  no  government,  least  of  all  a  republican  government,  can  sub- 
sist." Replying  to  Pinckney's  attempt  to  have  the  election  of  the  members  of 
the  Lower  House  taken  from  the  people  and  vested  In  the  legislature,  he  said; 
"  Vigorous  authority  should  flow  Immediately  from  the  source  of  all  legitimate 
jiuthorltyi  the  people  *  *  *  Representation  should  be  an  exact  transcript 
of  the  whole  society.  It  is  made  necessary  only  because  It  Is  Impossible  for 
the  people  to  act'CoUectlvely."  Later  he  said,  <'  The  election  of  the  first  branch 
by  the  people  is  not  the  comer-stone  only,  but  the  foundation  of  the  fabric." 

On  Dickinson's  motion  that  the  members  of  the  Senate  should  be  elected  by 
the  State  legislatures,  Wilson  said:  **  The  States  are  In  no  danger  of  being 
clevoured  by  the  national  government;  I  wish  to  keep  them  from  devouring 
the  national  government.  Their  existence  Is  made  essential  by  the  great 
«xtent  of  our  country.  I  am  for  the  election  of  the  second  branch  by  the  peo- 
ple in  large  districts,  subdividing  the  district  only  for  the  accommodation  of 
voters." 

The  preliminary  resolutions  of  Randolpti  provided  for  a  national  judiciary  to 
be  composed  of  a  Supreme  and  one  or  more  inferior  courts.  After  this  had 
been  adopted^  Rutledge  sought  to  have  the  motion  reconsidered,  and  a  pro- 
vision inserted  abolishing  the  inferior  courts,  in  order  that  causes  should  first 
'be  heard  in  the  State  courts.  This  was  opposed  by  Dickinsoo,  Madison  and 
Wilson,  who  succeeded  in  leaving  the  question  of  the  creation  of  inferior 
courts  to  the  legislature. 

In  line  with  the  general  idea  of  securing  a  strong  national  government, 
Wilson  advocated  the  appointment  of  judges  by  the  executive  instead  of  by  the 
legislature,  as  provided  for  by  the  Virginia  plan. 

With  reference  to  the  election  of  the  executive,  Wilson  said:  <^  Chimerical 
as  it  may  appear  in  theory,  I  am  for  election  by  the  people.  Experience  in 
New  Tork  and  Massachusetts  shows  that  the  election  of  the  first  magistrate 
by  the  people  is  both  a  convenleDt  and  a  successful  mode.  The  object  of  the 
choice  in  such  cases  must  be  persons  whose  merits  have  general  recognition." 
He  also  favored  a  siugle  executive,  recognizing  the  truth  since  so  well  ex- 
pressed by  Mr.  Fronde,  that  "  in  a  committee  you  get  the  united  folly,  not  the 
united  wisdom  of  the  whole."  '•  Unity  in  the  executive,"  said  Wilson,  "will 
rather  be  the  best  safeguard  against  tyranny."  *  *  *  "Executive  ques- 
tions have  many  sides,  and  of  three  members  no  two  might  agree."  Of  the 
proposed  executive  council,  he  said :  "  A  council  of  tener  covers  malpractice 
than  prevents  it." 

Space  will  not  permit  a  full  review  of  Wilson's  work  in  the  Constitutional 
Convention.  It  should,  however,  be  noted  that  he  fully  recognized  the  fact 
that  the  ultimate  control  over  legislation  would  rest  with  the  judiciary;  and 
expected  the  courts  to  exercise  the  power  of  declaring  statutes  unconstitu- 
tional. A  careful  study  will  show  that  he  was  closely  identified  with  whatever 
is  -most  characteristic  of  the  system  created.  The  opinions  expressed  and  the 
Influence  exerted,  fully  justifies  the  high  praise  of  Washington  and  other  con- 
temporaries and  of  such  great  constitotional  writers  as  Curtis  and  Bancroft. 

The  first  edition  of  Wilson's  works  was  published  a  few  years  after  his 
death,  under  the  editorial  supervision  of  his  son.  But  for  some  reason  his 
merits  have  been  lost  sight  of  by  the  general  public,  and  are  luiown  only  to 
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hiatorical  stadents,  and  to  lawyers  who  have  an  nnprofessional  taste  for 
**  origins."  This  new  edition  is  creditable  to  the  editor  and  the  publishers, 
and  will  do  much  toward  reviving  interest  in  a  long  neglected  historical  charac- 
ter. The  editorial  work  is  admirably  done.  The  notes  are  learned,  yet  con- 
cise, and  are  not  so  numerous  as  to  overburden  the  text. 

The  first  volume  contahis  the  portions  of  the  lectures  actually  delivered, 
with  an  appendix  containing  the  famous  speech  delivered  at  the  Ck>nstitutional 
Convention  of  Pennsylvania,  and  the  no  less  remarkable  argument  on  the 
power  of  the  confederacy  to  incorporate  the  Bank  of  North  America.  It  has 
been  said  that  this  speech  in  the  Pennsylvania  convention  was  the  efficient 
cause  of  the  adoption  of  the  constitution  by  that  body. 

In  the  argument' on  the  constitutionality  of  the  Bank  of  North  America,  Wil- 
son anticipated  the  arguments  subsequently  used  in  the  line  of  great  constitu- 
tional decisions  ending  with  the  legal  tender  cases.  Th^  bank  was  incor- 
porated by  the  Congress  of  the  Confederation  in  1782.  The  question  of  its 
constitutionality  being  raised,  Wilson  published  a  pamphlet  in  which  he 
developed  the  doctrine  of  implied  power.  But  little  has  been  added  to  his 
argument.  It  rested  upon  the  two  propositions:  (1)  For  many  purposes  the 
United  States  are  to  be  considered  as  one  undivided,  independent  nation;  and 
is  possessed  of  all  the  rights  and  powers  and  properties  by  the  law  of  nations 
inherent  in  such  a  nation.  (2)  Whenever  an  object  occurs  to  the  direction  of 
which  no  particular  State  is  competent,  the  management  of  it  must  of  neces- 
sity belong  to  the  United  States  in  Congress  assembled.  Such  being  the  charac- 
ter of  the  general  government,  it  is,  to  quote  the  language  of  Mr.  Justice  Brad- 
ley,  a  *'  self-evident  proposition  that  it  is  invested  with  these  inherent  and 
these  implied  powers,  which  at  the  time  of  the  adoption  of  the  constitution 
were  considered  to  belong  to  every  government  as  such,  and  as  being  essential 
to  the  exercise  of  its  functions." 

Wilson  was  probably  the  first  to  call  attention  to  the  fact  that  Blackstone's 
definition  of  l^w  (as  that  which  is  prescribed  by  a  superior,  and  which  the 
inferior  Is  bound  to  obey),  is  inconsistent  with  the  theories  of  law  and  govern- 
ment, which  are  at  the  foundation  of  the  American  State.  He  denounced 
Blackstone  as  a  logical  enemy  to  republicanism,  and  his  idea  of  law  as  con- 
taining the  germ  of  divine  right,  —  <<  a  prerogative  imperiously  attempted  to 
be  established— of  princes  arbitrarily  to  rule;  and  of  the  corresponding  obliga- 
tion —  a  servitude  tyrannically  attempted  to  be  imposed  —  on  the  people, 
implicitly  to  obey." 

Blackstone's  system  knew  not  the  people,  while  Wilson  bases  his  political 
and  legal  philosophy  upon  the  simple  principle  that  the  supreme  or  sovereign 
power  resides  in  the  people  at  large,  who  retain  the  right  to  abolish,  alter  or 
amend  their  constitution  at  any  time  and  in  any  manner  they  deem  expedient. 
This  principle  Blackstone  pronounced  a  political  chimera,  existing  only  in  the 
minds  of  theorists.  But  notwithstanding  this,  Blackstone's  Commentaries 
became  the  foundation  of  legal  education  in  America,  while  Wilson's  lectures 
were  forgotten. 

The  lectures  treat  of  (1)  The  Law  of  Obligations;  (2)  The  Law  of  Nature; 
(8)  The  Law  of  Nations;  (4)  Municipal  Law;  (5)  Man  as  an  Indlvidaal 
Abstractly  Considered;  (6)  Man  as  a  Member  of  Society;  (7)  Man  as  a  Mem- 
ber of  a  Federation;  (8)  Man  the  Individual,  as  a  Member  of  the  Common- 
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wealth  of  Nations;  (9)  Of  Ooyernment;  (10)  Comparison  of  tbe  Constitntion 
of  the  United  States  with  that  of  Great  Britain;  (11)  Of  the  Common  Law; 
(12)  Of  the  Natore  and  Philosophy  of  Evidence. 

The  second  volnme  contains  Parts  Two  and  Three  and  an  Appendix.  In  Part 
Two  are  discnssed:  (1)  National  and  State  Conrts;  (2)  The  Legislative 
Department;  (8)  The  Executive  Department;  (4)  The  Judicial  Department, 
Natore  of  Judicial  Power;  (5)  Nature  and  Constitution  of  Courts;  (6)  Judges; 
(7)  Juries;  (8)  Sheri&  and  Coroners;  (9)  Attorneys  and  Counselors;  (10) 
Constables;  (11)  Corporations;  (12)  Citizens  and  Aliens;  (18)  Natural  Bights 
of  Individuals. 

Part  Three  treats  of  Crimes,  the  means  of  preventing  offenses  and  bringing 
to  trial  and  punishing  offenders.  The  Appendix  contains  learned  papers  on 
the  History  of  Property;  the  Nature  and  Extent  of  Legislative  Authority;  and 
the  speech  in  the  legislature  of  Pennsylvania,  delivered  in  January,  1775. 

The  lectures,  as  a  whole,  are  very  learned  and  fully  justify  Wilson's  title  to 
be  called  the  most  eminent  American  jurist  of  his  day. 

Chablbs  B.  Elliott. 

MnmBAPOLis. 


RnriBB  OH  THB  LAW  OF  KATIOH8.—  PHnolpes  JDh  DroU  Des  Oens,  par  Alphoksb  Rfvibr, 
Consul  G^ntod  de  la  Oonl^d^ratioii  Suisse:  Professenr  h  I'UnlTersit^  de  Brnxelles; 
Professenr  Honoralre  It  rUniverslt^  de  Laosanne.  Parts:  Llbralrie  Noavelle  de  Droit 
et  de  Jnrtspradenoe.  Aathiir  Boasseaa,  Sdltenr.  14  Bae  SonfEtot  et  Bae  ToulUer,  18. 
ISOS.   2  Volames.    pp.  506  et  601.   Prix,  26  Franc$. 

This  is  What  may  be  justly  called  a  monumental  work  on  International  Law, 
written  by  a  master  in  that  high  science.  The  authoif  is  a  profound  scholar, 
and  a  diplomat  of  considerable  distinction  in  Europe.  The  esprit  of  the  treatise 
is  admirably  combined  of  philosophic  and  practical ;  and  the  principles  which 
are  so  clearly  exposed,  are  fortified  in  every  instance  by  the  exemplification  of 
every  considerable  case  in  diplomatic  annals,  such  as  treaties  and  Stat«  papers, 
where  tiie  principle  stated  has  found  practical  application.  The  accepted  tenets 
of  the  Law  of  Nations  are  asserted  with  a  sort  of  pragmatic  sanction,  to  use 
the  term.  Indeed,  this  is  the  professed  purpose  of  the  writer,  to  speak  as  *<  a 
man  having  authority,"  of  the  important  branch  of  law  treated.  This  he 
states  in  his  preface,  saying:  '*  It  is  the  ambition  of  this  work  to  address  itself 
particularly  to  political  men,  to  diplomatists,  to  the  members  of  governments 
and  of  parliaments;  in  fine,  to  all  persons  who  occupy  themselves  in  public 
afCairs,  and  especially  with  international  relations.  My  aim  is  less  to  foresee 
the  innumerable  questions  which  arise  in  practice  or  are  debated  in  theory, 
than  it  is  in  a  general  way  to  solve  them  by  means  of  the  principles  of  law.  I 
have  endeavored  to  unravel  these  principles,  to  show  the  relations  between 
them,  their  origin,  the  reasons  for  them.  I  have  almost  entirely  abstained 
from  polemics,  but  have  set  out  what  I  hold  to  be  assuredly  the  law,  with  my 
reasons;  and  only  mention  divergent  opinions  by  way  of  exception." 

There  is  a  wealth  of  high  conceptions  regaMing  the  law  of  nations, 
its  nature  and  its  sanctions.  Small  reference,  within  the  limits  of  such  a 
sketch,  can  be  made  to  many  points;  but  I  shall  quote  a  notable  passage 
on  the  sanction  of  international  law,  which  is  much  in  advance  of  nearly 
every  publicist,  even  of  Lord  Bussell  in  his  Saratoga  speech,  and  is  dose 
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to  the  ideal  of  the  fatare.  Oar  aathor  s&ys;  ''The  law  of  nations  is  a 
aystem  of  positlTe  law,  founded  not  upon  simple  abstractionSy  bat  upon  facta. 
They  are  not  principles  of  morals,  nor  of  philosophy,  nor  of  politics.  They 
are  Teritable  jarldical .  principles,  recognized  as  snch,  and  conseqnently  as 
obligatory,  by  the  common  conscience  of  the  States  which  form  the  Society  of 
Nations."  And  he  adds:  <<In  the  science  and  the  literatnre  of  the  law  of 
nations,  the  positivist  tendency  is  a  realistic  tendency,  seeking  aboTe  all  to 
establish  this  law  materially  and  effectively  in  vigor,  and  recognizing  its  char- 
acter as  a  veritable  system  of  law,  and  conseqnently  obligatory.''  He  declares 
that  **  the  law  of  nations  is  a  positive  law  becanse  the  States  wish  it  to  be  so. 
They  recognize  its  obligatory  force,  —  they  proclaim  It.  No  State,  in  any 
oflScial  act  of  oar  times,  has  ever  dared  to  declare  that  it  did  not  consider  itself 
bonnd  by  the  law  of  nations  and  its  precepts." 

I  will  make  a  few  short  quotations  of  his  statement  ot  the  law  bearing  on 
several  matters  of  present  interest  to  the  public.  In  an  anterior  article  in  this 
issne,  I  have  cited  oar  aathor  on  the  subjects  of  belligerency  and  recognition. 
Of  the  Monroe  doctrine  he  treats  rather  charily,  introducing  the  matter  by 
saying  that  <'  the  intervention  policy  of  the  Holy  Alliance  provoked  an  impor- 
tant declaration  from  the  fifth  President  of  the  United  States,  James  Monroe, 
in  his  presidential  message  X}t  September  2  (sic),  1823."  He  attributes  the 
authorship  of  the  doctrine  to  Mr.  Adams,  saying  that  Mr.  Monroe  "  had  his  mes- 
sage of  1828  prepared  (JU  rediger,  as  he  says)  by  the  Secretary  of  State,  John 
Quincy  Adams."  He  then  sets  out  a  translation  into  French  of  the  material 
parts  of  the  message  containing  the  Doctrine,  and  sums  it  up  thus:  **  Accord- 
ing to  this  declaration,  the  United  States  would  not  interfere  in  the  affairs  of 
European  nations  which  had  colonies  in  America;  but  they  would  no  longer 
allow  new  States,  recognized  by  them  as  independent,  to  be  the  butt  of  European 
attacks,  and  they  would  resist  all  interference  of  Europe  on  the  American  con- 
tinent." And  he  says :  "  The  Monroe  Doctrine  is  a  maxim  or  rule  of  conduct 
which  had,  in  its  origin,  no  value  other  than  as  an  opinion  or  personal  resolu- 
tion of  its  responsible  aathor,  enounced  in  some  sort  ex  cathedra*  The  success- 
ors of  James  Monroe  have  abided  by  it.  *  *  *  But  it  has  never  been  made 
the  object  of  a  convention,  to  which  the  non-American  States  have  consented. 
It  goes  without  saying  that  it  would  not  have  any  sort  of  obligatory  force  upon 
Europe.  Its  principle  is  not  at  all  part  of  the  principles  of  the  law  of  nations. 
The  pretension  made  more  than  once  by  the  United  States  to  impose  it  more  or 
less  upon  the  European  States,  is  bare  of  all  judicial  foundation. ,  *  *  * 
What  is  called  the  Monroe  Doctrine  to-day  is  in  reality  the  affirmation  of  a 
permanent  pretension  of  the  United  States  to  intervene  in  the  affairs  of  all  the 
other  States  of  America." 

On  the  question  of  Extradition,  there  is  a  remark  that  places  the  matter  in  a 
light  which  is  new  and  not  generally  accepted;  though  no  doubt,  with  prpper 
•exceptions,  it  is  true  and  will  become  of  more  general  acceptance.  He  says: 
•«  The  obligation  of  extradition  exists  independently  of  all  treaty  agreements, 
l}etween  States  of  eqnal  civilization,  members  of  the  international  commun- 
ity. *  *  *  This  principle  is  to-day  more  and  more  generally  recognized,  at 
least  in  theory.  This  .recognition  is  of  recent  date;  it  supposes  at  once  the 
existence  of  the  juridical  community  among  the  States,  the  clear  perception 
of  this  community,  and  an  absolute  mutual  confidence.    *    *    *    The  ancient 
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role  not  to  deliver  except  in  virtue  of  treaties  is  followed  in  Holland,  England, 
the  United  States,  France  and  Belgium;  while  Germany,  Austria,  Hungary  and 
Switzeriand  observe  the  modem  and  more  liberal  practice." 

The  work  treats  exhaustively,  in  a  perspicuous  and  pleasing  style,  evoy 
phase  of  the  law  of  nations,  as  at  present  accepted.  The  notes  give  ample 
references  to  a  select  number  of  the  most  authoritative  writers  on  the  subject- 
matter;  and  the  text  is  peculiarly  rich  •in  historic  and  diplomatic  illustration 
of  the  principles  stated,  including  citations  and  extracts  from  nearly  every 
treaty  of  modem  times.  The  customs,  language  and  etiquette  of  diplomats 
and  negotiations  are  treated  interestingly;  and,  in  fine,  whatever  is  of  authority 
or  acceptance  in  the  broad  field  of  international  relations  is  admirably  treated 
In  these  volumes.  It  seems  a  pity  that  so  valuable  a  work  should  be  a  sealed 
book  to  most  American  readers,  being  in  a  strange  idiom;  though  in  a  language 
which  for  culture,  poUtesae  and  expresslbility  is  the  chosen  medium  of  the 
public  aflairs  and  the  social  intercourse  of  the  cosmopolite  world 

Joseph  Whblbss. 


MOBnrABT  LA.W,  by  Sidhbt  Pbrlbt.  of  the  HassaohotetU  Bar.  Aathor  of  '*  The  Law  of 
Interest,"  **  liaasaohiiBetts  Adjadloated  Forms,"  etc.  Boston,  ^bllshed  by  George  B« 
Beed,  Law  Fiiblisher.   1896.    Large  ISmo.    Law  sheep.   220  pages.   Price*  ^00. 

This  is  a  new  title  for  a  law  book,  and  undoubtedly  the  first  thought  that  the 
title  will  suggest  in  the  minds  of  most  readers  will  be,  how  did  the  author  find 
cases  enough  in  the  reports  to  make  a  book  of?  Turning  to  the  table  of  cases 
they  will  find,  however,  that  four  hundred  or  more  cases  are  cited,  and  many 
of  them  are  cited  several  times,  and  looking  through  the  book  they  will  find 
that  nearly  all  of  the  cases  are  quite  recent,  as  the  dates  of  the  decisions  annexed 
to  the  citations  show.  The  decisions,  moreover,  are  nearly  all  American.  This 
shows  that  the  subject  is  of  importance,  and  is  of  growing  importance. 

The  author  seems  to  have  investigated  every  division  and  subdivision  of 
which  the  subject  is  capable.  There  are  thirty  chapters  in  all.  The  first  half 
of  them«  speaking  in  general,  relate  to  the  last  sickness,  death,  inquest,  custody 
and  disposition  of  l>odies,  undertakers,  funerals,  funeral  expenses,  monuments, 
permits  for  transportation,  burial  and  exhumation.  Then  there  are  fifteen 
chapters  relating  to  cemeteries,  the  various  kinds,  the  prohibition  of  their 
establishment  and  use,  the  acquirement  of  lands  for,  rules  and  regulations 
affecting,  taxing,  sale,  mortgage  and^  partition  of  the  property,  the  care  and 
conduct  of  them,  the  rights  and  liabilities  of  lot  owners,  and  the  abolition  and 
abandonment  of  cemeteries  are  also  considered  as  nuisances  and  as  charities. 
Beplevin  and  larceny  are  not  forgotten  in  this  connection.  Finally  we  are  told 
'Viiiat  courts  have  jurisdiction  of  these  cheerful  matters. 

What  suits  may  come 
When  you  have  shuffled  off  this  mortal  coil 
Must  give  us  pause. 

Perhaps  by  knowing  the  law  we  may  avoid  some  of  these;  and  our  represent- 
atives and  their  legal  advisers,  knowing  the  law,  may  avoid  others,  and  secure 
for  us  by  good  title  a  few  square  feet  of  earth ;  or  the  final  rest  may  be  made 
more  secure  by  fire  and  an  immediate  entrance  into  nature's  healthy  elements. 
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OUBTis  ov  JnaismoTiON  of  thb  Ufitbd  States  Ooubts,  Sboohd  Edition*—  JozIa- 
dictlon.  Practice,  and  Peculiar  Joriapradence  of  the  Ooorts  of  the  United  States.  By 
Benjamin  Bobbins  Oubtis,  LL.D.  Second  SdiUoa,  Revised  and  enlarged  by  Hbhbt 
Ohilds  Mbbwin,  author  of  **  The  Patentability  of  Inventions;  **  Edition  of  **  Merwin 
on  Equity  and  Equity  Pleading/'  and  Lecturer  In  the  Law  School  of  Boston  UBlrerslty. 
Boston:  Little,  Brown,  and  Company.  1886.  12mo.  Cloth,  $2JK>  net;  Law  Sheep, ISUIS 
net.  pp.  84L 

Mr.  Merwin  in  hU  Freftice  says:  <'  The  changes  in  the  Statatory  Law  of  the 
Federal  courts  have  been  so  great  since  the  first  edition  of  this  book  was  pub- 
lished, that  I  have  been  obliged  to  omit  a  small  part  of  it,  and  to  add  several 
new  chapters  and  many  new  paragraphs.  Bat  my  object  has  been — I  need 
hardly  say — to  meddle  as  little  as  possible  with  the  work  of  so  great  a  lawyer 
and  snch  a  master  of  legal  style  as  Judge  Curtis.  The  notes  to  the  first 
edition— with  one  or  two  exceptions  —  were  added  by  the  editors  of  that 
edition.  Most  of  them  have  been  preserved  in  the  present  edition^  and  the 
new  notes  are  inclosed  in  brackets.  And' so  as  to  the  text;  — my  additions 
are  inclosed  in  brackets,  and  all  that  part  of  it  not  so  inclosed  is  the  work  of 
Judge  Curtis,  entirely  unaltered.'* 

It  is  now  highly  important  that  this  work  of  a  great  Judge,  who  Jmew  more 
about  the  subject  he  lectured  upon  than  any  other  man,  should  in  a  new 
edition  be  brought  into  harmony  with  the  great  changes  made  in  the  juris- 
diction of  the  Federal  courts  by  the  creation  of  the  Circuit  Courts  of  Appeal; 
and  also  that  the  decisions  affecting  the  jurisdiction  of  the  Federal  courts 
during  the  past  sixteen  years,  which  are  many,  should  be  noted.  This  work 
has  been  admirably  done  by  Mr.  Merwin,  who  was  prepared  for  his  task  by 
much  experience  as  a  writer,  as  well  as  much  learning  as  a  lawyer.  The  addi- 
tions he  was  obliged  to  make  are  both  large  and  important  and  they  are  made 
with  excellent  good  judgment  The  work  now  presents  the  jurisdiction,  prac- 
tice and  jurisprudence  of  the  United  States  courts  as  it  is  to-day;  and  for 
students'  use  there  is  nothing  else  on  the  subject. 

HowB's  Studus  in  Otvil  Law.-*  Studies  in  the  Olvil  Law  and  Its  Relations  to  the  Law 
of  England  and  America.  By  William  Wibt  HOWb,  of  the  Bar  of  New  Orleans,  some- 
time a  Justice  of  the  Supreme  Oourt  of  Louisiana,  and  W.  L.  Stobbs,  Professor  of 
Municipal  Law  in  Tale  University  for  the  year  1894.  Boston:  Little,  Brown  and  Com- 
pany.  12mo.    Oloth, $2.60 net; Law 8heep» $1.00 net.  pp.840. 

These  lectures  present  the  history  and  principles  of  the  civil  law  in  a  con- 
densed, but  attractive  form.  The  civil  law  has  remained  a  sealed  book  to  most 
common-law  lawyers,  in  large  part,  we  think,  because  it  has  generally  been 
offered  to  them  In  bulk,  as  a  statute,  -^  the  driest  of  all  reading.  Most  com- 
mon-law lawyers  look  upon  the  civil  law  as  something  wholly  foreign  to  them, 
and  something  they  care  nothing  about,  and  would  not  know  anything  about  it 
if  they  could. 

This  is  much  more  the  case  in  America,  excepting  Louisiana,  of  course,  than 
it  is  in  England.  There  is  in  general  very  little  appreciation  of  the  extent  to 
which  the  common-law,  and  particularly  our  equity  jurisprudence,  are  indebted 
to  the  civil  law  for  their  principles.  Judge  Story  in  his  works  liked  to  quote 
freely  from  the  civil  law,  but  his  readers  have  generally  passed  by  all  the 
learning  he  presented  from  this  source  with  a  feeling  of  impatience.  The 
practicing  lawyer,  who  did  not  study  the  civil  law  system  as  a  part  of  his  ^dn- 
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•ationi  does  not  want  to  know  ftnything  about  it.  It  shonid  be  studied  as  a 
part  of  the  gronnd-work  of  oar  law.  Judge  Howe  quotes  Lord  Holt  as  saying : 
*'  It  mu9t  be  owned  that  the  principles  of  our  law  are  borrowed  from  the  civil 
law,  and  therefore  grounded  on  the  same  reason  in  many  things;"  and  after 
quoting  to  like  effect  from  Chief  Justice  Tindal,  he  says:  <<  These  two  utter- 
ances from  the  English  bench  sum  up,  perhaps,  the  whole  subject.  As  Lord 
Holt  perceived,  as  a  matter  of  history,  many  of  the  leading  principles  of  Eng- 
lish law  came  from  Roman  sources.  And,  as  Chief  Justice  Tindal  pointed  out, 
while  the  Roman  Law  as  a  system  is  not  binding  in  England,  nor  in  the  common- 
Uw  States  of  our  Union,  it  is  yet  a  perpetual  fountain  of  juristic  wisdom;  it 
Lb  a  treasure-house  of  principles  as  persistently  true  as  the  propositions  of 
Euclid;  and  its  study  as  a  matter  of  comparative  jurisprudence  must  be  of  the 
highest  educational  value." 

Judge  Howe  presents  the  subject  in  a  most  agreeable  manner.  Those  who 
had  the  good  fortune  to  hear  him  deliver  these  lectures  must  have  been  inspired 
by  his  eloquence  with  a  love  of  the  subject.  His  education  and  experience 
fitted  him  to  be  a  teacher  in  the  civil  law  having  a  complete  mastery  of  the  sub- 
ject. Grounded  and  learned  in  the  common  law,  he  became  a  student  and 
practitioner  of  the  civil  law  in  Louisiana  and  administered' the  law  in  that 
State  as  a  justice  of  the  Supreme  Court. 

We  venture  to  make  one  suggestion,  and  that  is  that  the  fourteenth  lecture, 
that  upon  Louisiana  and  Judge  Martin,  should  not  be  included  in  the  body  of 
the  book,  but  should  be  made  a  part  of  the  appendix.  The  lecture  relates  to 
the  history  of  Louisiana  and  the  biography  of  Judge  Martin.  Incidentally  it 
accounts  for  the  introduction  of  the  civil  law  into  that  State  and  for  its  develop- 
oient  there.  But  the  symmetry  of  the  book  is  marred  by  giving  this  lecture  the 
place  it  occupies. 

BiQBLOw  ON  Toars,  Sixth  EnrnoN.— Elements  of  the  Law  of  Torts  for  the  Use  of 
Students.  ByMSLYlLLB  M.  Bioblow,  Ph.  D..  LL.D.  Sixth  EdUUm.  Boston:  Little, 
Blown,  and  Company.   1886.   12mo.   Oloth,  $8.60  net ;  Law  6heep»  $8.00  net.    pp.  416. 

Dr.  Bigelow  in  his  preface  to  this  edition  says:  '<  This  work  now  begins  for 
the  first  time,  with  a  <  general  doctrine,'  or  general  theory,  of  the  law  of  torts. 
What  follows — all  that  has  heretofore  appeared  —  is  an  unfolding  of  the  doc- 
trine as  seen  in  the  <  Specific  Torts '  of  the  law;  the  specific  torts  being  classi- 
fied according  to  what  are  taken  to  be  the  primary  forces,  or  <  Elements '  of 
liability,  to  wit,  1,  fraud  or  malice  as  means  or  motive  to  conduct;  2,  intention 
considered  without  regard  to  means  or  motive;  8,  negligence.^  It  must  not 
be  supposed  that  the  present  work  is  intended  to  suggest  any  method  of  study 
or  teaching;  it  deals  only  with  the  rules  of  law,  as  the  aim  of  theory  in  the 
general  scheme  of  relations  intended  to  bind  men  together  in  the  State.'* 

The  preliminary  statement  of  the  general  doctrine  of  torts  is  a  very  impor- 
tant addition  to  the  author's  welUknown  and  much -used  book.  This  is  a 
scientific  statement  in  general  of  the  domain  of  tort,  and  of  the  rights  that  are 
wltiiin  domain;  of  the  privileges  which  import  a  defense  from  liability  for 
torts;  of  the  law  as  affected  by  the  special  relations  of  persons  or  by  their 

1  ** In  other  words,  the  question  is,  what  pins  fraud  or  malice;  2,  from  intention 
and  bow  liability  arises,  1,  from  Intention      alone;  8,  without  intention." 
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incapacity;  of  legal  cause — and  contrlbntpry  faojt;  of  the  tennlnatlon  of 
Uablllly ;  and  of  the  effect  of  the  death  of  plaintiff  or  defendant. 

The  number  of  cases  cited  Is  largely  increased  over  the  number  of  previous 
editions. 

It  is  quite  superfluous  to  speak  In  general  of  this  work,  which  is  so  weU 
known  and  so  highly  approved  everywhere. 

Buicp  OM  FRAunuLaifT  OoHVXTAiroBSt  FOURTH  EDITION.—  A  Troattet  upon  Ooav^« 
ances  made  bj  Debtors  to  Defraud  Creditors.  By  Orlando  F.  Bump.  Revised  and 
Enlarged,  with  References  to  all  American  and  English  Oases,  by  Jambs  MoIlvajnx 
Gray.  Fowth  EdUiou,  Washington,  D.  0.  W.  H.  Lowdermllk  A  Oo.,  Law  Publishers 
and  Booksellers.   1896. 

The  principal  literary  characteristic  of  the  late  Mr.  Bump  was  the  stating  in 
terse  language  of  propositions  of  law  deducible  from  the  cases,  without  much 
ampliflcation  or  comment,  but  with  an  apt  and  convenient  grouping.  His 
works  were  hence  freqneutly  called  digests  by  those  who  forgot  that  an  accurate 
digest  of  what  the  courts  have  really  held  is,  after  all,  the  most  useful 
law  book.  The^  present  reviser  seems  to  have  carried  out  the  plan  of  the 
lamented  author  In  an  excellent  manner.  In  fact,  he  has  done  it  so  well  that 
no  one  can  tell,  from  the  appearance  of  these  pages^  where  Bump  ends  and  Gray 
begins.  The  work  reads  smoothly  throughout.  We  have  had  occasion  to 
examine  it  with  reference  to  several  different  topics,  and  have  always  found 
the  cases  accurately  cited;  and  we  have  found  cases  with  the  aid  of  this  work 
that  we  have  not  been  able  to  find  with  any  other  aid.  We  therefore  believe 
that  the  editor  is  Justified  in  stating  that  the  citation  of  authorities  Is  more 
nearly  complete  than  in  any  other  work  on  this  topic.  Something  more  than 
8,000  cases  are  cited.  With  a  text  of  little  more  than  600  pages,  this  does  not 
leave  space  to  give  much  attention  to  each  case;  but  it  must  be  remembered 
that,  on  nearly  every  topic  of  the  law,  the  mass  of  adjudged  cases  Is  now  so 
great  that  the  most  painstaking  author  can  do  no  more  with  many  of  them 
than  cite  them  to  the  leading  propositions  which  they  decide  or  apply.  This 
work  is  well  printed,  and  we  have  no  hesitation  in  recommending  it  to  the 
profession. 

Will  On  Oiroumstantial  BviDHNOa.  —A  treatise  on  the  Law  of  Olroumstantlal  Evi- 
dence, Illustrated  by  Numerous  Oases.  By  Arthur  P.  Will,  of  the  Chicago  Bar. 
Philadelphia :  T.  A  J .  W.  Johnson  &  Oo.    1806. 

The  label  on  the  back  of  this  book  reads  **  Will's  Circumstantial  Evidence.*' 
A  distinguished  lawyer  picked  up  this  volume  from  our  table,  and  said  that  it 
was  one  of  the  best  law  books  that  ever  was  written.  He  confused  it  with  the 
work  of  Mr.  William  Wills,  which  work  the  present  author  has  thought  It 
wisest  to  follow  in  its  main  divisions,  preserving  much  of  what  is  valuable 
in  its  scientific  discussion  concerning  the  phenomena  on  which  the  rules  of 
circumstantial  evidence  are  based,  —  as  he  states  in  his  preface.  To  avoid 
this  confusion,  the  publishers  should  have  labeled  the  book  '<  Will  on  Circum* 
stantial  Evidence.*' 

The  leading  idea  of  what  is  called  circumstantial  evldenoe  is  the  proof  of 
facts  by  circumstances  in  the  absence  of  eye-witnesses.  If  this  definition  is 
correct,  a  considerable  portion  of  this  treatise  does  not  relate  to  circumstantial 
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evldeiice  at  all.  The  accused  himself  is  an  eye-witness,  in  the  sense  of  know- 
ing from  his  memory  and  conscience  whether  or  not  he  committed  the  crime 
with  which  he  Is  charged.  His  confessions  and  admissions  therefore  form  no 
part  of  that  body  of  evidence  which  is  called  circumstantial  evidence;  and  yet 
we  have  a  chapter  in  this  work  on  confessional  evidence.  The  subject  of 
expert  or  opinion  evidence  Is  another  branch  of  the  law  of  evidence  which  is  in 
no  sense  a  branch  of  what  is  called  circnmstantlal  evidence,  and  yet  there  is  a 
chapter  on  that  subject  in  this  work;  and,  as  it  is  but  a  single  chapter  on  a 
subject  on  which  volumes  have  been  written,  it  is  necessarily  incomplete, 
though  not  without  value.  The  subject  of  the  proof  of  handwriting  by  com- 
parison  does  not  seem  to  be  a  branch  of  circumstantial  evidence,  thopgh  it  is 
indirect  evidence;  and  yet  it  is  treated  of  in  this  wovk  at  some  length. 

This  work,  after  some  preliminary  chapters  of  a  general  nature,  treats  of  the 
characteristics  of  circumstantial  evidence;  presumptions;  relative  value  of 
direct  and  circumstantial  evidence;  sources  of  circumstantial  evidence; 
motives  to  crime;  the  evidence  of  the  declarations  and  acts  indicative  thereof, 
including  threats,  evidence  of  previous  attempts  and  other  crimes ;  preparation 
and  opportunity  for  the  commission  of  crime;  recent  possession  of  the  fruits 
of  crime;  unexplained  appearances  of  suspicion,  and  attempts  to  account  for 
tiiem  by  false  representations;  the  suppression,  destruction  and  fabrication  of 
evidence;  identification  of  person;  identification  of  articles  of  property;  verifl* 
cation  of  dates  and  time;  the  presumption  of  innocence;  the  credibility  of 
testimony;  the  conduct  of  the  compUdnhig  party  as  giving  rise  to  the  presump- 
tion of  innocence;  the  conduct  of  the  accused  as  raising  a  presumption  of 
innocence;  the  effect  of  the  absence  of  apparent  motive  to  commit  the  crime; 
declarations  and  threats  of  the  deceased;  the  explanation  of  unfavorable  cir- 
cumstances ;  evidence  of  diaracter ;  the  defense  of  alibi.  Then  there  are  several 
chapters  relating  to  rules  of  induction  specially  to  be  observed  in  cases  of 
circumstantial  evidence.  These  are  followed  by  several  chapters  relating  to 
the  proof  of  the  eorpu$  delicti  f  and  the  whole  work  is  concluded  by  four  chap- 
ters relating  to  tiie  force  and  effect  of  circumstantial  evidence. 

We  have  looked  into  this  book  with  sufficient  attention  to  be  able  to  say  that 
the  text  is  intelUgently  written,  that  the  statements  therein  are  apparently 
borne  out  by  the  authorities,  that  the  authorities  cited  by  the  learned  author 
are  numerous  and  many  of  them  recent,  and  that  it  is  on  the  whole  a  good  and 
acceptable  work  on  the  subject  of  which  it  treats.    It  is  well  printed. 


JjtBSiour  State  Rspobts,  Vols.  49  akd  SO.^Tbe  Ameriean  State  fieports.  Containing 
the  Cases  of  General  Value  and  Authority,  Snbseqnsnt  to  those  Contained  In  the 
«*  Ameriean  Decisions"  and  the  **Amerloan  Reports,'*  decided  in  the  Courts  of  Last 
Beaort  of  the  Several  States.  Selected,  Reported,  and  Annotated  by  A.  C.  Fbbbbcan 
and  the  Associate  Editors  of  the  American  DecLslons.  Vols.  XLIX  and  L.  San 
Vxanelsco:  Batoroft- Whitney  Company,  Law  Publishers  and  Law  Booksellers.    1896. 

The  new  typographical  dress  in  which  these  volumes  are  printed  will  arrest 
the  attention  of  tiie  reader.  The  italics  and  bold-faced  type,  which  in  former 
volumes  served  to  facilitate  search,  have  now  disappeared,  and  in  the  captions 
and  so-called  sldeheads,  thin-faced  capital  letters  have  taken  their  place; 
wliilst  the  italics  have  disappeared  from  the  numerous  notes,  leaving  it  like  a 
barren  Calif omia  plain  in  August,  when  the  grass  is  all  dried  up.    Whether  it  be 
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an  evidence  of  the  hard  times  through  which  we  have  been  passing,  or  of  a 
desire  on  the  part  of  the  poblishers  to  Iceep  abreast  of  the  times,  or  a  pardonable 
desire  on  their  part  to  make  as  large  a  profit  out  of  their  sabscribers  as  pos- 
sible, —it  Is  plain  that  the  linotype  has  got  in  its  economical  work  on  these  two 
last  volumes;  bat  whether  in  the  way  of  improving  the  dress  of  the  work 
there  will  perhaps  be  a  difference  of  opinion.  Certainly^  the  type  now  used  is 
new  and  clean,  and  in  this  respect  the  pages  look  better  than  did  the  pages  of 
the  preceding  volumes.  Jf  this  change  is  ascribable  to  three  years  of  hard  and 
rigorous  times  for  business  men,  it  Is  gratifying  to  know  that  it  Is  not  accom- 
panied with  any  diminution  of  editorial  care  and  sldll.  The  same  copious 
notes  are  found  as  in  previous  -volumes,  and  these  notes  are  devoted  to 
important  living  questions  in  the  law.  Nor  has  there  been  any  diminution  In 
the  number  of  pages.  Each  volume  still  carries  about  1050  pages.  The  use- 
fulness of  this  publication  need  not  be  suggested  to  lawyers  who  are  so 
fortunate  as  to  possess  it.  Those  who  are  not  thus  fortunate,  if  they  knew 
what  they  are  missing,  would  be  hankering  after  it,  just  as  the  Pope  would 
have  been  hankering  after  Father  Tom's  poteen,  if  he  had  known  what  it  was. 

OHUROH'S   DIOB8T    OF  THB  AKSBIOAH  STATB  BBPOBTS,  VROM  VOL.85  to48.— A  DlgOfit  Of 

the  Decisions  of  the  Courts  of  Last  Resort  of  the  Several  States,  from  the  Year  1882  to 
the  Tear  1896,  Contained  in  the  American  State  Reports,  Volume  25  to  48  inclnslre,  and 
of  the  Notes  therein  Contained,  to  which  Is  Preflzed  an  Alphabetical  Index  to  the 
Notes.  By  W.  8.  Ohxtroh.  San  Francisco:  Bancroft- Whitney  Company,  Law  Publish- 
ers and  Law  Booksellers.    1896. 

Mr.  Church  is  known  to  the  profession  as  an  author  of  some  excellent  legal 
works,  and  he  has  been  for  several  years  one  of  the  editors  of  the  American 
State  Reports.  He  has  produced  what  seems  to  be  in  all  respects  a  good 
digest.  The  cross-references  are  numerous,  and  direct  the  searcher  to  the  veiy 
paragraph  where  the  intended  matter  is  found.  The  titles  are  numerous  and 
aptly  selected.  The  paragraphs  are  assumed  to  be  the  same  as  the  syllabi  of 
the  American  State  Reports,  but  they  have  been  drawn  with  care.  There  is  a 
very  copious  index  to  the  notes  In  the  volumes  of  the  American  State  Reports 
which  are  here  digested.  There  is  also  a  table  of  all  the  cases  published  in 
full  in  the  same  volumes.  How  the  publishers  came  to  allow  this  table  of 
cases  to  be  made  and  printed  in  the  present  work  in  large  type  we  do  not 
know,  in  view  of  their  well-known  antipathy  to  tables  of  cases* 


BLLiorr  ON  Prfvats  Cospor^tioits.  Sbcond  Bditiom.— The  Principles  of  the  Law  of 
Private  Corporations.  With  Leading  and  niustratlye  Cases.  By  Chablvs  B.  Elliott, 
Ph.  D.,  LL.D.,  a  Judge  of  the  District  Court  of  Minnesota  and  Head  of  the  Department 
of  Corporation  and  International  Law  In  the  College  of  Law  of  the  University  of  Minne- 
sota.   Second  SdUUm,   Biinneapolls:  The  Goodyear  Book  Co.    1896. 

This  is  a  volume  of  a  little  over  600  pages  of  ordinary  law  type  and  size.  It 
is  intended  primarily  for  students,  and  consists  of  two  parts :  one  part  which 
may  be  called  a  treatise,  and  another  wliich  consists  of  a  collection  of  cases 
printed  after  the  Langdellplan,  without  head  notes*  the  student  being  expected 
to  dig  into  each  case  and  tell  what  it  decides  without  the  aid  of  the  reporter. 
It  seems  to  us  that  it  U  a  good  book  of  the  kind.  The  author  is  a  learned 
lawyer,  a  scholar,  and  a  thinker.    He  has  been  in  times  past  an  occasional  con- 
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trlbntor  to  the  Abiebican  Law  BbvibW;  and  he  has  an  article  In  this  depart* 
meat  of  our  present  nomber. 

There  is  a  difference  of  opinion  upon  the  question  whether  books  specially 
prepared  for  students  are  the  most  valuable  to  them.  Bome  instructors  in  the 
law  are  of  opinion  that  the  best  book  to  place  in  the  hands  of  the  student  is 
the  very  book  that  you  would  place  in  the  hands  of  the  judge  or  on  the  shelf  of 
the  practitioner;  and  we  are  of  that  opinion.  Others  go  on  the  mllk-for-babes 
principle ;  though  it  ought  to  be  fairly  stated  that  this  is  not  a  book  of  that 
kind.  It  would  be  difficult  to  draw  any  distinction  in  style  or  in  mode  of 
explanation  between  the  text  of  this  book  and  the  text  which  a  good  lawyer 
would  construct  if  he  were  writing  a  treatise  on  the  same  subject  for  use  by 
his  professional  brethren.  Without  time  to  give  it  more  than  a  hasty  exami- 
nation, it  impresses  us  as  likely  to  lead  the  student  into  a  knowledge  of  the 
leading  doctrines  relating  to  the  law  of  private  corporations^  as  they  are  set- 
tled and  unsettled  in  the  United  States. 


Habdwigkb's  Hibtort  ov  Ohatobt  ajstd  Oratobs.— History  of  Oratory  and  Orators: 
A.  stady  of  the  Inflaence  of  Oratory  upon  Politics  and  Literature,  with  Special  Bef er* 
ence  to  Certain  Orators  Selected  as  Representative  of  the  Several  Epochs,  from  the 
Earliest  Dawn  of  Grecian  Clviliiatlon  down  to  the  Present  Day.  By  Hsnbt  Habd- 
wiCKB,  Member  of  the  New  York  Bar,  the  New  York  Historical  Society,  etc.  New 
York  and  London:  G.  P.  Putnam's  Sons  •   1896. 

This  is  too  good  a  book  to  be  reviewed  merely :  we  are  going  to  read  it. 


William  Penn*s  Plan  for  the  Peace  of  Europe. — This  celebrated 
document  is  reprinted  by  the  directors  of  the  Old  South  Work,  at  Old 
8on^  Meeting  House,  Boston,  Mass.  It  embraces  a  pamphlet  of  19  printed 
pages,  and  is  given  to  us  with  the  quaint  spelling  and  capitalization  of  the  days 
of  William  Penn.  We  tmderstand  that  '<  the  Directors  of  the  Old  South  Work  " 
is  an  association  whose  aim  is  to  rescue  from  oblivion  the  monuments  of  the 
early  colonial  history  of  our  country.  Their  labors  ought  to  have  something 
more  than  a  curious  interest  for  that  class  who  have  the  leisure  and  the  inclina- 
tion for  historical  inquiry  and  research,  if  we  may  judge  from  the  following 
list  of  their  publications:  — 

1.  Early  Massachusetts  History. 

2.  Representative  Men  in  Boston  History. 
8.  The  War  for  the  Union. 

4.  The  War  for  Independence. 

5.  The  Birth  of  the  Nation. 

6.  The  Story  of  the  Centuries. 
7*  America  and  France. 

8.  The  American  Indians.  . 

9.  The  New  Birth  of  the  World. 

10.  The  Discovery  of  America. 

11.  The  Opening  of  the  West. 

12.  The  Founders  of  New  England. 
18.  The  Puritans  in  Old  England. 
14.  The  American  Historians. 
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PHB  LA.W  ow  NATUBB  AND  NATIONS.—  The  Law  of  Nature  and  NatlonB  la 
telng  the  LeotnreB  delivered  In  Session  1896-96  in  the  University  of  Glas* 
actory  to  the  Three  Courses  of  (1)  Philosophy  of  Law,  General  and  Com- 
rlspradence,  (8)  the  Law  of  Nations,  or  Public  International  Law,  and  (8) 
U  Private  Law.  By  Wiixiam  Galbbaith  Millkr,  M.  A.,  I«LwB«» 
Edinburgh:  William  Green  A  Sons,  Law  Pablishers.   1896. 

ie  essays^  beautifully  printed  on  clear  toned  paper  with  large  and 
are  altogether  too  attraotive  to  be  passed  bastily  through  the 
rudble.  We  are  going  to  read  them  caref uUy,  not  merely  for  the 
f^riting  a  future  notice,  but  for  the  literary  treat  wliicb  a  hurried 
leads  us  to  anticipate. 
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AMERICAN  LAW  REVIEW. 

MARCH- APRIL,     18  97. 

THE  PRESENT  STATE  OF  THE  LAW.i 

After  the  death  of  Bacon  there  ensued  a  period  of  two  hun- 
dred years,  during  which  the  spirit  of  Coke  lay  heavy  on  tower 
and  tree,  and  during  which  no  one  even  so  much  as  mentioned 
the  name  of  law  reform.  Scientific  men  stole  the  ideas  of  Bacon 
without  remorse,  without  acknowledgment;  and  lawyers  dis- 
credited him  because  he  had  shone  in  fields  which  they  were  dis- 
qualified to  enter.  But  when  Blackstone  had  presented  his  stately 
and  classical  outline  of  EngKsh  law  Bentham  fired  his  signal  gun 
of  revolt.  When  the  discussion  on  the  reform  bill  of  1832  ad- 
mitted some  rays  of  light  into  the  mediaeval  dungeons  of  English 
law,  crustaceans  began  to  lose  their  vitality  and  to  disappear, 
and  insurgents  like  Mill,  Langdale,  Mackintosh,  Romilly  and 
Brougham  took  up  the  task  where  Bacon  had  left  off.  They 
fought  often  unprevailing,  but  with  occasional  victories  the  value 
of  which  no  one  at  present  disputes.  Tin^  would  fail  me  to  speak 
of  the  manner  in  which  the  warfare  has  been  carried  on  by  Field 
and  by  others  in  our  own  country.  But  the  contest  begun  by 
Bacon  still  remains  undecided. 

'  This  Is  the  concluding  portion  of  former  portion  of  it  was  printed  in 
that  Admirable  address  deffrered  by  our  last  nmnber  (81  Am.  Law  Bev.  1), 
Hon.  U.  IC  Bose,  of  Arkas— «>  at  the  midertbe  tHle  *<Coke  and  Bacon:  Tlie 
last  meeting  of  tbe  VirglniaBar  Asso-  Conservative  Lawyer  and  the  Law  Be- 
elation  at  Old  Point  Comfort.  The  former."  -^  Eds.  Am.  Law  Bey. 
VOL.   XXXI.  11 
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The  most  common  objection  to  allowing  the  law  to  reveal  itself 
in  a  statutory  form,  as  Bacon  proposed,  is  that  case  law  is  much 
more  flexible  than  statutory  law.  If  flexibility  is  what  is  desired, 
manifestly  the  best  thing  to  do  is  to  leave  all  questions  to  the 

4  discretion  of  the  judge.  But  the  quality  of  inflexibility*  sup- 
posed to  inhere  in  statutes,  is  a  delusion.  Most  of  us  have 
heard  how  it  was  that  the  Statute  of  Uses,  passed  with  great 
deliberation  by  Eling,  Lords  and  Commons,  had  no  other  effect 
than  that  of  adding  three  more  words  to  conveyances  of  land; 

.  and  most  of  us  have  observed  how  numerous  statutes  which 
seemed  to  a  casual  observer  to  be  solid  and  rigid,  under  the  skill- 
ful manipulation  of  the  courts  have  first  become  flexible,  then 
plastic,  then  fluid,  until  at  last  becoming  gaseous,  we  have  seen 
them  exhale  and  disappear  into  interstellar  space.  What  in  our 
ignorance  we  had  taken  to  be  a  promontory  of  firm  land  proved 
to  be  only  an  evanescent  fog  bank. 

Flexibility  is  only  another  name  for  uncertainty ;  and  proverb- 
iaUy  the  highest  excellence  of  the  law  consists  in  its  freedom  from 
uncertainty.  The  law  is  supposed  to  be  made  up  of  rules ;  and 
flexibility  or  uncertainty  is  that  which  renders  any  rule  ineffect- 
ual. Whatever  is  intelligible  must  have  some  definite  form,  or 
some  power  of  resistance,  or  some  consistency.  The  lawyer  who 
wants  flexible  rules,  is  like  the  carpenter  or  the  geometer  who 
should  attempt  to  draw  straight  lines  along  the  edge  of  an  un- 
confined  shoe  string.  Consciously  or  unconsciously  he  favors 
that  laxity  which  makes  of  the  law  a  snare  for  the  ignorant  and 
the  unwary,  an  accomplice  of  fraud  and  crime.  The  laws  which 
*^  palter  with  us  in  a  double  sense  ''  are  worthy  of  the  maledic- 
tion which  Macbeth  at  last  bestowed  on  false  prophets  that 


-keep  the  word  of  promise  to  oar  ear, 


Bat  break  it  to  oar  hope.'' 

When  laws  are  few,  like  those  of  Solon  or  Lycurgus,  it  is  not 
difficult  to  reduce  them  to  a  written  form.  When  they  increase 
in  number  the  difficulty  increases.  Thus  the  difficulty  of  making 
a  code  increases  just  as  the  need  of  a  code  becomes  more  urgent. 
With  us  the  undertaking  is  so  immense  that  we  hardly  dare  give 
it  a  serious  thought.     The  endeavor  seems  like  that  of  putting 
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the  ocean  into  a  pint  cup.  Increase  of  knowledge  brings  con- 
fusion, and  confusion  requires  a  reduction  to  method.  But  our 
collection  of  card  houses,  made  up  of  case  law,  is  so  extensive, 
so  ramified,  so  void  of  contour,  such  a  wilderness  of  perplexity, 
that  we  are  afraid  for  any  one  to  touch  it.  There  is  no  map  or 
bird's-eye  view  of  it,  no  living  guide  that  knows  a  tithe  of  its 
convolutions,  labyrinths  and  entanglements,  so  that  no  lawyer  is 
wiUing  to  trust  any  other  lawyer  or  set  of  lawyers  to  undertake 
what  seems  to  be  a  hopeless  task.  We  know  that  the  intelligent 
advocate  of  a  code  does  not  propose  to  change  the  law  itself,  but 
only  to  change  the  form  in  which  it  is  expressed,  cancelling  what- 
ever is  obsolete,  contradictory,  or  redundant,  reducing  the 
remainder  to  an  orderly  arrangement.  But  the  Italians  have  a 
well-known  saying  that  the  translator  always  betrays ;  and  as  the 
proposed  change  of  form  is  a  kind  of  translation,  we  tremble  for 
the  result.  We  are  afraid  that  while  the  wine  is  being  decanted 
from  one  vessel  into  another  some  drop  of  the  precious  fluid  may 
be  lost ;  or  that  some  fermentation  may  supervene  that  may  im- 
pair the  flavor  of  the  whole.  We  recall  the  pleasant  story  told 
by  Voltaire  of  the  way  in  which  the  Sultan  Haroun-al-Baschid 
caused  all  the  wisdom  of  his  vast  library  to  be  condensed  first 
into  five  hundred  volumes,  then  into  one  volume,  and  then  into 
a  single  sentence,  with  an  unexpected  and  disappointing  result. 

But  every  great  change  is  attended  with  fears,  many  of  which 
are  usually  groniidless.  By  whomsoever  done  the  work  will  no 
doubt  bear  that  stamp  of  imperfection  which  seems  to  be  the 
trade-mark  at  the  visible  universe ;  but  it  can  hardly  be  worse 
than  our  present  state  in  which  the  law  is  fast  drifting  from  the 
region  of  the  unknown  to  the  region  of  the  unknowable.  After 
all,  though  tiie  talents  of  Coke  and  the  genius  of  Bacon  would 
not  be  amiss  in  the  accomplishment  of  such  a  task,  yet  the 
qualities  required,  though  of  a  high  order,  are  not  really  of  the 
highest;  patience,  fidelity  and  accuracy  being  most  in  demand. 

Cardinal  Wolsey,  who  was  certainly  a  sincere  friend  of  the 
cause  of  education,  desired  to  raise  a  fund  out  of  the  proceeds 
of  confiscated  estates  to  establish  a  university  in  London  for  in- 
struction in  the  civil  and  common  law ;  a  measure  which  was 
defeated  by  the  rapacity  of  the  courtiers  of  Henry  VIII. 
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Noticing  this  incident  Lord  Campbell  says:  **Such  an  insti- 
tution is  still  a  desideratum  in  England;  for  with  splendid 
exceptions,  it  must  be  admitted  tiiat  English  barristers,  though 
very  clever  practitioners,  are  not  such  able  jurists  as  are  to  be 
found  in  other  countries  where  law  is  systematically  studied  as  a 
science/* 

Just  here  he  struck  a  very  sore  spot.  We  have  thousands  of 
individual  instances,  mere  snap-shots  of  the  law  on  the  rack, 
showing  the  law  in  countless  contortions,  a  wilderness  of  notes 
without  any  text;  biit  we  have  no  scientific  system. 

In  no  way  has  the  insular  condition  of  England  been  more 
fully  shown  than  in  the  development  of  her  laws.  Without 
dwelling  on  the  European  continental  system,  I  may  say  in  few 
words  that  by  that  system  the  laws  are  reduced  to  written  codes ; 
that  the  courts  do  not  as  such  make  any  laws,  their  decision  in 
one  case  not  being  authority  in  another.  A  council  of  revision 
looks  after  the  written  law,  recommending  needed  changes  as 
experience  may  suggest.  In  some  countries  this  council  is  per- 
manent; in  others  it  is  appointed  from  time  to  time  as  may 
seem  needful.  It  is  of  course  in  communication  with  distin- 
guished judges  and  jurists  throughout  the  country;  and  its 
influence  on  the  legislative  department  is  paramount,  though  not 
decisive. 

Comparative  jurisprudence  is  a  sublect  so  extensive  that  it  is 
necessarily  but  little  understood;  but  it  must  not  be  inferred 
that  English  law  has  not  been  studied  by  continental  jurists.  It 
has  been  studied  closely  by  specialists ;  and  one  of  its  institu- 
tions, that  of  trial  by  jury,  has  been  in  modem  times  adopted 
into  various  continental  systems.  Nevertheless  I  believe  that  it 
would  be  quite  impossible  to  find  that  any  continental  jurist  has 
ever  expressed  a  preference  for  judge-made  law,  that  peculiar 
institution  of  the  English-speaking  races. 

The  entire  adoption  of  the  continental  system  is  not  practi- 
cable, and  is  really  not  desirable.  Our  lawyers  would  never  con- 
sent to  a  change  so  radical  as  that  which  would  result  from  tiie 
adoption  of  the  practice  of  continental  courts,  which  in  deciding 
cases,  briefly  recite  a  few  facts,  and  then  pronounce  judgment 
without  citing  authorities  beyond  perhaps  an  occasional  ref er- 
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ence  to  the  code.  The  question  is  whether  Bacon  was  right  in 
thinking  that  case  law  should  be  regarded  as  only  provisional, 
and  that  it  ought  to  be  revised,  arranged,  condensed  and 
re-uttered  in  statutory  form,  so  that  the  whole  law  might  be 
briefer,  more  systematic,  more  comprehensive,  more  intelligible 
and  more  authoritative. 

It  is  said  by  historians  that  just  before  the  compilation  of  the 
codes  of  Justinian,  the  Roman  law  had  become  so  voluminous  that 
no  one  could  understand  it,  and  that  the  books  which  contained 
it  would  have  made  a  load  for  many  camels ;  but  it  would  be 
easy  to  show  that  our  law  books  are  far  more  numerous  than 
could  ever  have  been  those  of  Rome,  or  indeed  of  any  other 
country. 

Our  law  is  fragmentary.  It  is  like  the  broken  mirror  of  Rich- 
ard II. ;  and  day  by  day  it  is  broken  into  still  smaller  pieces.  It 
is  for  the  most  part  a  vast  and  heterogeneous  collection  of 
individual  instances.  Since  the  time  that  Coke  made  his  accurate 
survey  of  English  law  the  great  books  of  the  common  law  have 
never  been  adequately  posted  up.  Since  that  time,  now  more 
than  two  hundred  and  fifty  years,  entries  have  only  been  made  in 
journals,  blotters,  day  books,  in  loose  memoranda  on  detached 
sheets;  and  by  almost  any  one  that  desired  to  write  on  the 
subject.  When  we  want  to  know  how  any  particular  account 
stands,  we  refer  to  all  manner  of  writers  and  judges  as  experts, 
who  disagree  after  the  manner  of  experts.  The  courts  are  per- 
petually in  conflict.  If  Charles  V.  could  not  succeed  in  making 
a  few  clocks  keep  time  together,  it  would  be  sheer  madness  to 
expect  that  a  hundred  or  so  of  courts  whose  reports  are  printed, 
could  be  kept  in  accord.  On  almost  every  question  they  are 
found  to  vary ;  and  they  are  generally  as  divergent  as  Sampson's 
foxes. 

We  have  had  various  labor-saving  devices,  Leading  Cases, 
Selected  Cases,  American  Decisions,  American  Reports,  and  so 
on.  Then  we  have  annual  volumes  on  certain  topics  of  the  law, 
legitimate  successors  of  the  annual  Keepsakes,  Tokens,  and  Books 
of  Beauty,  issued  by  Lady  Blessington  and  others  in  the  first 
half  of  this  century.  Then  we  have  digests  and  text-books  on 
all  subjects  without  number.     But  these  we  can  hardly  use  in 
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court;  for  while  one  section  or  one  page  may  be  favorable  to  our 
views,  the  next  will  be  hostile;  so  that,  whatever  we  may  use  in 
the  seclusion  of  our  chambers,  what  we  require  in  the  court- 
room is  the  uncontradicted,  the  immaculate,  the  austere,  the 
uncriticised  original  report. 

Where  there  is  such  a  conflict  among  the  authorities  uniform 
results  are  not  to  be  expected.  A  judge  may  decide  almost  any 
question  any  way,  and  still  be  supported  by  an  array  of  cases ;  and 
his  decision  will  at  last  probably  be  the  result  of  temperament  or 
of  prepossession.  It  is  one  of  the  maxims  of  our  law  that  that 
law  is  the  best  that  leaves  the  least  discretion  to  the  judge. 
But  in  the  existing  conflict  of  authorities  a  judge  can  hardly 
decide  anything  without  exercising  his  discretion.  A  choice 
between  antagonizing  cases  involves  a  large  discretion.  I  appre- 
hend that  if  by  some  photographic  process  we  could  get  a  visible 
outline  of  our  nebular  system  of  law,  it  would  appear  very  much 
in  the  shape  of  the  chancellor's  foot.  The  mere  fact  thai  every 
judge  attempts  to  express  his  conception  of  the  law  in  his  own 
language  must  of  itself  be  productive  of  endless  controversy. 

Our  text-books  are  for  the  most  part  collections  of  multitudi- 
nous head-notes,  which  are  no  more  than  compressed  tablets  of 
the  law,  warranted  to  keep  in  all  climates,  convenient  for  admin- 
istration to  all  the  courts ;  but  as  no  two  of  them  are  alike,  and 
as  they  are  liable  to  interact  upon  and  to  neutralize  each  other, 
their  effect  on  the  judicial  economy  is  only  a  matter  of  conjec- 
ture. The  glorious  uncertainty  of  the  law  which  was  some  time 
a  proverb  has  become  a  truism. 

A  man's  library  is  often  a  fair  index  to  his  charact.er. 
Coke's  library  consisted  of  folios,  not  many  in  number;  for 
in  those  days  there  were  only  twelve  volumes  of  reports,  of 
which  nine  were  year  books.  Besides  these  he  had  the  statutes 
of  the  realm,  and  various  abridgments.  His  library,  though 
exhaustive,  was  not  large.  We  may  suppose  that  a  single 
shelf  might  hold  all  the  books  of  a  law  library  of  that  time. 

Nothing  is  more  in  contrast  with  the  age  of  Elizabeth  than  the 
modem  deluge  of  books.  There  are  now  added  to  the  National 
Library  in  Paris  about  60,000  volumes  a  year,  making  about 
6,000,000  volumes  in  the  course  of  a  century,   even  if  there 
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should  be  no  increase  from  year  to  year.  In  various  other  public 
libraries  the  number  of  annual  additions  is  perhaps  no  less.  Of 
this  60,000,  it  is  quite  impossible  that  more  than  500  volumes  can 
have  any  reasonable  or  even  tolerable  excuse  for  being.  When 
we  look  at  the  books  and  pamphlets  that  litter  our  book  stalls, 
for  the  most  part  mere  sweepings  of  vacant  chambers,  it  seems 
a  pity  that  most  of  them  shall  be  handed  down  to  a  remote 
posterity  like  the  mummied  cats  of  Egypt.  If  things  go  on  in 
this  way  for  a  thousand  years  it  is  hard  to  see  how  such  vast 
collections  as  must  accumulate  can  be  housed  and  cared  for.  As 
books  continue  to  breed  like  rabbits  in  Australia,  the  time  may 
come  when  it  may  be  a  thing  to  mention  in  one's  epitaph  as 
commending  him  to  all  ages  that  he  never  wrote  a  book,  and 
when  the  man  that  utterly  extirpates  a  book  will  receive  more 
honor  than  one  who  has  written  a  hundred ;  but  before  that  time 
comes  it  would  be  a  public  boon  if  the  Malthusian  doctrine  for 
the  restriction  of  population  could  be  applied  to  the  production 
of  books.  It  seems  a  pity  that  the  tribunal  composed  of  the 
barber  and  the  curate  that  disposed  of  the  library  of  Don  Quixote 
could  not  have  been  perpetuated  with  an  immense  increase  of 
jurisdiction.  But  no  books  increase  faster  than  our  law  reports. 
It  is  deplorable  that  there  cannot  be  some  kind  of  central  clear- 
ing house,  where  reported  cases  may  cancel  each  other,  leaving 
us  some  net  and  intelligible  result.  If  things  go  on  at  the  pres- 
ent rate,  the  time  must  soon  come  when  any  new  Omar  will  be 
hailed  as  a  deliverer  and  as  a  public  benefactor. 

Years  ago  they  had  a  law  in  Sweden  that  possessed  some  ex- 
cellent features.  Whoever  wrote  a  foolish  or  an  evil  book  was 
condemned  to  eat  it  under  penalty  of  death.  He  thus  appeared 
in  the  character  of  Saturn  devouring  his  own  children.  By  a 
humane  provision  the  author  was  allowed  to  serve  up  his  book 
with  such  ingredients  as  might  render  it  most  palatable.  Theo- 
dore Beinking,  having  written  a  stupid  book  in  Latin  on  political 
subjects,  was  condemned  under  this  law  in  1644.  It  is  said  that 
he  cooked  his  book  up  into  sdme  kind  of  a  sauce,  in  which  form 
it  no  doubt  acquired  a  piquancy  that  it  had  not  before  possessed. 
The  punishment  was  presumably  effectual,  as  there  is  no  evi- 
dence that  he  appeared  again  as  an  author,  probably  having  lost 
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his  taste  for  books.  Such  a  law  woald  not  only  lessen  the  num- 
ber of  books,  but  it  would  promote  brevity  and  simplicity  of 
style ;  for  if  a  man  were  in  danger  of  haying  literally  to  eat  his 
own  words,  it  may  be  supposed  that  he  would  not  use  any  more 
than  were  necessary,  and  that  he  would  avoid  sesquipedalian 
words,  any  one  of  which  would  suffice  for  a  hearty  meal;  while 
the  rigid  enforcement  of  such  a  law  woidd  tend  greatly  to  pro- 
mote the  improvement  of  the  colmary  art,  to  say  nothing  of  the 
accurate  knowledge  that  would  be  acquired  as  to  the  effect  of 
different  kinds  of  literary  diet  on  the  digestive  organs. 

A  year  or  so  ago  I  read  what  seemed  to  be  a  very  sensible 
report  by  one  of  your  committees  on  the  subject  of  the  ava- 
lanche of  taw  books  that  daily  issues  from  the  teeming  press. 
Soon  afterwards  I  saw  a  notice  of  this  report  in  a  publisher's 
circular,  in  which  the  publisher  said  that  if  lawyers  did  not  want 
new  books,  the  remedy  was  easy;  they  need  not  buy  them.  It 
was  very  kind  of  him  to  say  so ;  and  what  he  said  was  true ;  but 
it  was  not  the  whole  truth.  Collectively  we  could  refuse  to  buy 
such  books,  individually  we  cannot.  We  are  like  the  armed 
powers  of  Europe.  Each  and  all  would  be  benefited  by  a  gen- 
eral disarmament ;  but  neither  can  disarm  unless  all  the  rest  will 
do  so.  As  nearly  all  of  our  law  stands  on  the  shifting  sands  of 
individual  cases,  and  as  every  new  case,  like  every  new  child  that 
is  bom,  is  fraught  with  unknown  possibilities,  self-preservation 
requires  that  we  shall  keep  up  with  the  disorderly  and  rapidly 
moving  processionras  well  as  we  can;  and  as  we  cannot  remem- 
ber one  case  out  of  a  hundred,  even  if  we  had  time  to  read  liiem 
all,  we  have  to  buy  digests  and  text-books  without  number, 
good,  bad  and  indifferent,  to  serve  as  convenient  indexes.  If 
we  fail  to  act  thus,  dire  will  be  our  fate.  If,  for  instance,  we 
have  occasion  to  refer  in  argument  to  the  Dartmouth  CoU^e 
case,  we  may  apprehend  that  our  adversary,  holding  aloft  a  late 
issue  of  some  reporter,  will  triumphantly  umounce  that  that 
decision  has  been  overruled  by  the  Supreme  Court  of  Alaska,  a 
fact  that  he  supposed  was  known  to  every  practicing  lawyer;  or, 
if  emulating  the  eloquence  of  Patrick  Henry,  we  refer  to  the 
Magna  Charta,  our  opponent  will  announce  with  fiendish  exult- 
ation that  he  holds  in  his  hand  a  book  fresh  from  the  press,  a 
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book  <Je6tined  to  form  an  epoch  in  the  history  of  jiirisprudence, 
a  mstare  work  on  the  Statute  of  Limitations  as  applied  to 
Estrays,  written  by  a  retired  minister  of  the  gospel  of  several 
years  standing,  which  demonstrates  conclnsirely  that  the  Magna 
Charta  was  never  enacted  in  ttte  manner  required  by  the  English 
coDstitntion.  Happy  shall  we  be  if  we  shall  be  able  to  produce 
0ome  printed  xmragraph  saying  that  the  learned  judges  of  the 
Svpreme  Court  of  Alaska  have  fallen  into  sn  error  as  to  the 
Dsortmouth  College  case,  or  that  the  extremely  erudite  autSior  of 
tiie  text-book  mentioned  has  drawn  his  oonclusion  from  insuffi- 
cient data.  Thus  it  is  that  we  have  to  buy  all  the  latest  books, 
if  for  nothing  else  in  oi'der  to  defend  ourselves  Against  the  bad 
law  that  is  constantly  being  exploded  on  the  profession.  To  a 
ixaveler  from  Cathay  it  might  well  seem  that  the  legal  profession 
is  organized  and  maintained  solely  in  the  interest  of  booksellers. 

To  the  really  thoughtful  mind  the  expedient  of  a  strike  must 
sometimes  have  suggested  itself.  If  we  were  only  organised, 
and  had  a  master  lawyer,  who  could  tell  us  how  and  when  to 
strike,  and  if  we  could  manage  to  evade  Federal  injunctions,  we 
might  mar<^  on  the  principal  publishing  centers,  and,  firing  their 
immense  magazines  of  unsold  law  books,  we  might  feel  one 
Bsoment  of  delirious  joy  to  seethe  landscape  illuminated  by  what 
Coke  called  "  the  gladsome  light  of  jurisprudence." 

Or  if  we  preferred  milder  measures,  we  might  issue  an  ulti- 
matum, saying:  "  We  do  not  want  any  more  of  your  books.  If 
the  law  is  a  science  at  all,  anything  capable  of  hiunan  compre- 
bension,  we  have  more  books  now  on  that  subject  than  there  are 
en  all  other  scientific  subjects  put  together,  leaving  out  of  course 
jJl  those  that  are  wholly  obsolete  on  one  side.  Mind  cannot 
master  them,  the  ntemory  cannot  retain  them.  Extremes  meet, 
and  too  much  law  is  the  same  as  no  law.  By  tfint  of  endless 
repetitions  counsel  is  darkened,  by  reason  of  multitudinous 
fflustrations  the  rule  is  lost  sight  of.*' 

In  arguing  the  case  of  Jones  v.  Randall,^  before  Lord  Mans- 
field, Mr.  Dunning  said :  **  The  laws  of  this  country  are  clear, 
evident -and  eeitain^  all  the  judges  know  the  laws,  and,  knowing 
tibem,  administer  them  with  uprightness  and  integrity." 

*  Cowp.  88. 
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Mr.  Dunning  certainly  displayed  a  keen  sense  of  humor ;  but 
Mansfield,  true  to  his  Scotch  origin,  answered  seriously,  saying : 
*<As  to  the  certainty  of  the  law  mentioned  by  Mr.  Dunning,  it 
would  be  hard  upon  the  profession  if  the  law  was  so  certain  that 
everybody  knew  it ;  the  misfortune  is  that  it  is  so  uncertain  that 
it  costs  much  money  to  know  what  it  is,  even  in  the  last  resort," 

The  rule,  correctly  stated,  is  that  all  men  are  presumed  to 
know  the  law  except  the  judges  of  the  courts.  They  are  not 
presumed  to  know  it ;  and  hence  they  cannot  be  held  responsible 
for  any  official  conduct  based  on  ignorance  or  misconception  of 
the  law.  The  courts,  which  are  only  the  judges  idealized,  are 
however  presumed  to  know  the  law ;  a  presumption  that  can  be 
safely  indulged,  since  it  involves  no  personal  liability ;  a  mere 
complimentary  fiction,  as  most  lawyers  know,  like  the  presump- 
tion that  all  men  are  innocent. 

None  of  us  pretend  to  know  the  law;  or  if  we  know  it  at  all  it 
is  in  a  very  general  way,  something  like  the  manner  in  which  we 
know  our  native  country,  by  maps,  by  boundaries,  by  great 
mountain  ranges,  and  by  a  few  landscapes,  being  ignorant  of  the 
most  of  the  multitudinous  details.  When  asked  a  question  about 
the  law,  whether  written  or  unwritten,  we  answer  with  a  mod- 
esty and  distrust  not  innate,  but  which  is  the  fruit  of  many  sur- 
prises and  disappointments.  We  never  could  have  known  much 
of  such  a  boundless  subject;  and  much  that  we  may  have  known 
has  been  forgotten. 

Mr.  Livingston,  in  his  report  on  the  penal  code  of  Louisiana, 
said:  "  Is  it  not  a  mockery  to  refer  me  to  the  common  law  of 
England?  Where  am  I  to  find  it?  Who  is  to  interpret  it  for 
me?  If  I  should  apply  to  a  lawyer  for  a  book  that  contained  it, 
he  would  smile  at  my  ignorance,  and,  pointing  to  about  five  hun- 
dred volumes  on  his  shelves,  would  tell  me  that  these  contained  a 
small  part  of  it;  that  the  rest  was  either  unwritten,  or  might  be 
found  in  LondonorNewYork,  orwasshut  up  in  the  breasts  of 
the  judges  at  Westminster  Hall.'* 

At  present  an  American  lawyer,  pointing  to  shelves  containing 
at  least  five  thousand  volumes,  would  say  that  no  one  knows,  or 
pretends,  or  hopes  ever  to  know  the  law.  Were  Coke  alive  now 
he  would  not  pretend  to  know  all  the  unwritten  law.     Such  stu- 
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pendous  knowledge  was  never  vouchsafed  to  mortals.  We  are 
soon  to  have  a  digest  that  is  to  contain  references  to  nearly  five 
hundred  thousand  American  cases,  overflowing,  like  the  floods  of 
Egypt,  through  all  the  letters  of  the  alphabet. 

Our  statutes  are  for  the  most  part  as  fragmentary  as  the 
unwritten  law.  Drawn  up  often  by  some  rural  member  who  is 
trying  his  prentice  hand  on  legislation,  and  who  would  not 
hesitate  to  change  the  orbits  of  the  planets  if  he  had  a  chance, 
mutilated  in  the  legislative  mill,  thundering  in  the  preface  with 
preposterous  titles  and  irrelevant  preathbles,  contused,  riddled 
and  broken  by  discordant  and  conflicting  amendments,  dislocated 
and  distorted  by  impossible  provisos,  they  inspire  us  with  a  sense 
of  dismay ;  so  that  after  perusing  them  repeatedly  we  are  fain  to 
confess  that  they  are  like  the  "  idle  tears,'"  and  that  we  "  know 
not  what  they  mean.**  Or  if  ^ the  statute  is  more  carefully 
drawn,  and  by  a  more  competent  hand,  it  will  generally  be  found 
to  be  a  mere  stone  or  log  thrown  in  for  the  purpose  of  checking 
or  diverting  some  current  of  judge-made  law,  with  the  unex- 
pected result  of  overflowing  remote  gardens  and  plantations  of 
which  the  author  of  the  statute  had  never  a  thought. 

The  time  was  when  it  was  supposed  to  be  a  reproach  to  call  one 
a  case  lawyer ;  but  now  we  are  all  either  case  lawyers,  or  are  not 
lawyers  at  all.  Cases  are  our  counters,  and  there  are  no  coins. 
Our  legal  arguments  are  for  the  most  part  a  mere  casino-like 
matching  and  unmatching  of  cases,  involving  little  or  no  intel- 
lectual effort.  The  law  is  ceasing  to  be  a  question  of  principles, 
and  is  becoming  a  mere  question  of  patterns.  Often  we  have  to 
snatch  the  cases  from  the  vast  mouldering  heap  in  haste.  Some 
of  them  may  have  been  overruled,  others  may  be  moribund ; 
some  of  them  may  be  likeThoroughgood  v.  Bryan,  overruled  by 
the  court  that  made  them,  or  like  Dumpor's  case,  repealed  by 
act  of  Parliament,  but  still  having  a  posthumous  existence  in 
some  of  our  States.  We  do  not  know  how  the  matter  may 
stand;  but  we  walk  out  on  the  unsteady  footing  of  these  cases 
to  the  extreme  limit,  and  marshal  the  court  the  way  it  should  go. 
The  judge  may  be  learned ;  but  he  may  know  no  more  of  these 
particular  cases  than  we  do.  The  familiar  sound  of  Brown  v. 
Jones  may  awaken  some  far-off  memory  like  the  reminiscences 
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of  childhood ;  and  on  the  faith  of  that  case  he  may  decide  the 
question  one  way  or  the  other,  only  to  find  out  afterwards  that 
he  was  in  error,  as  the  case  that  he  recalled  was  another  case 
between  the  same  inveterate  litigants. 

Brown  and  Jones,  whose  quarrels  live  after  them,  have  been 
overtaken  by  a  strange  destiny.  They  disputed  perhaps  about 
an  ox  found  damage  feasant,  levant  and  couchant;  and,  going 
to  law  tooth  and  nail,  they  hurled  sulphurous  imprecations  tA 
each  other,  and  cherished  a  mutual  hatred  that  might  be  com- 
pared in  intensity  to  that  which  animated  Coke  and  Bacon. 
Their  warfare  is  over,  and  they  have  long  since  been  buried  in 
remote  and  forgotten  graves ;  but  now  by  the  irony  of  fate  they 
appear  in  all  law  books  bracketed  together  in  an  eternal  embrace, 
like  Francesca  da  Rimini  and  her  lover  in  the  shades  below;  and 
their  united  names  serve  as  a  tag  to  indicate  some  particular 
principle  or  axiom  of  the  law  over  which  new  controversies  arise 
from  time  to  time.  Seeing  them  so  often  engaged  in  this  pas 
de  deux  this  modern  Damon  and  Pythias  might  seem  to  be  as 
inseparable  as  the  Siamese  twins ;  but  at  rare  intervals  we  catch 
a  glimpse  of  one  or  the  other  of  them  walking  alone  ex  parte,  as 
if  in  a  trance,  "  wrapped  in  the  solitude  of  his  own  originality.'* 
Obscure  as  they  were,  a  certain  amount  of  mystery  attended  their 
coming  hither  and  their  going  hence ;  but  if,  either  jointly  or 
severally,  they  served  to  make  clearer  the  difference  between 
trespass  and  case,  or  to  explain  the  true  inwardness  of  the 
Absque  Hoc,  surely  they  did  not  live  in  vain. 

The  trial  of  each  case  in  our  courts  brings  with  it  a  retrial 
of  many  former  cases ;  and  each  lawyer  engaged  in  court  sets 
up  his  own  mental  alembic  in  order  to  distill  the  law  of  the  cases 
cited  by  him  from  the  concrete  facts  in  which  it  is  embodied ;  a 
task  requiring  time,  patience  and  discrimination,  but  which  must 
often  be  accomplished  with  a  degree  of  haste  which  renders  any- 
thing like  accuracy  impossible.  In  many  instances  we  simply 
call  over  our  rosary  of  cases,  pitting  against  one  decision  by 
Chief  Justice  Marshall  ten  later  ones  rendered  by  Mr.  Justice 
Shallow,  without  any  attempt  at  discrimination  as  to  facts,  partly 
because  lack  of  time  forbids  that  necessary  process. 

With  proper  relays  of  books  there  is  no  reason  why  under  our 
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system  a  legal  argument  should  not  go  on  forever,  provided  the 
principal  actors  could  be  rendered  immortal,  and  could  be  made 
proof  against  exhaustion.  As  the  matter  stands,  after  the  in- 
cumbent of  the  bench  has  been  pelted  with  cases  of  every  degree 
of  relevancy  and  irrelevancy  for  some  hours,  during  the  latter 
part  of  which  time,  being  now  thoroughly  hypnotized,  he  has 
been  engaged  in  a  vain  effort  to  find  out  what  the  universe  was 
made  for,  he  finally  recovers  sufEicient  animation  to  pass  on  the 
question,  **  so  ably  and  exhaustively  discussed  at  the  bar,''  as  he 
is  pleased  to  remark,  deciding,  perhaps,  as  charitable  people  are 
wont  to  do,  in  favor  of  the  most  importunate  beggar,  who  is 
generally  the  worfet  of  the  lot.  For  no  truer  thing  has  been 
uttered  than  was  spoken  by  Judge  Dillon,  who  says : — 

**  When  the  judges  resort,  as  they  frequently  do,  to  analogies 
supposed  to  be  furnished  by  previous  cases  for  the  rule  of  decis- 
ion to  apply  to  the  case  in  hand,  it  must  often  be  extremely 
uncertain  in  advance  what  the  result  will  be;  and  it  is  frequently 
doubtful  whether,  fettered  in  this  way,  they  reach  as  sound  re- 
sults as  if  governed  by  general  considerations  of  what  is  right 
and  just."  ^ 

I  have  made  no  special  estimate ;  but  I  think  I  cannot  be  far 
wrong  in  supposing  that  there  are  in  this  country  to-day  in  com- 
mon use  at  least  ten  times  as  many  law  books  as  there  were  forty 
years  ago ;  and  during  the  last  twenty  years  the  progressive  in- 
crease in  the  number  of  such  books  has  been  greatly  in  excess 
of  all  pi'evions  calculations.  A  short  chapter,  in  Blackstone's 
Commentaries,  on  Corporations  is  now  expanded  into  the  mag" 
nutn  opits  of  Judge  Thompson  on  that  subject,  consisting  of  six 
volumes  of  more  than  a  thousand  pages  each,  of  which  a  proper 
index,  as  the  publishers  inform  us,  would  require  a  volume  of 
from  four  hundred  to  eight  hundred  pages. 

The  most  of  the  new  cases  that  are  reported  are  in  principle 
mere  repetitions  of  former  cases ;  and  as  such  they  are  not  only 
useless,  but  detrimental.  More  than  two  hundred  years  ago  the 
Statute  of  Frauds  of  Charles  II.  was  enacted.  It  seemed  to  be 
gimple  enough,  comprising  only  a  few  sections;    but  the  last 

1  Law  and  Jarispmdence  of  England  and  America,  p.  272,  n. 
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work  on  the  subject  of  this  statute  is  a  bulky  volume,  contain- 
ing reference  to  thousands  of  cases.  It  must  be  plain  that  if 
with  all  of  the  adjudications  we  do  not  understand  the  statute,  then 
we  never  can  do  so.  Indeed,  the  statute  is  so  stuck  all  over  with 
cases,  just  as  the  hull  of  a  ship  is  sometimes  stuck  all  over  with 
barnacles,  that  we  hardly  ever  see  it ;  and  whenever  we  consult 
that  branch  of  the  law  we  lose  ourselves  among  the  glosses  that 
have  been  put  upon  it.  In  short,  our  legal  science  tends  rapidly 
to  a  mere  strife  of  words  not  unlike  that  in  which  scholastic 
learning  finally  broke  up  and  disappeared. 

Of  course  one  may  be  an  advocate  of  codification  without 
approving  of  many  wild  optimistic  theories  that  have  emanated 
from  its  most  enthusiastic  partisans.  If  Bentham  seems  to  belong 
to  that  class  it  must  be  remembered  that  when  he  took  up  arms 
against  the  existing  state  of  the  law,  English  jurisprudence  was 
burdened  and  disgraced  by  many  absurdities,  which  have  since 
disappeared  under  an  influence  which  Bentham  was  the  first  to 
inspire  into  the  public  mind.  It  must  also  be  conceded  that  the 
excessive  zeal  of  reformers  is  sometimes  beneficial  in  redressing 
the  balance  that  is  ruled  by  an  equally  unreasonable  conser- 
vatism. 

A  medium  course  would  no  doubt  be  safest.  A  few  judicious 
additions  to  our  Statute  of  Frauds,  for  instance,  might  condense 
and  give  definite  expression  to  whole  volumes  of  case  law. 
Becently  the  commercial  law  of  England  has  been  enacted  as  a 
statute  consisting  of  a  hundred  sections,  reducing  the  volume  of 
the  law  on  that  subject,  as  was  estimated  by  the  author  of  the 
statute,  to  about  one  five  thousandth  part  of  its  former  bulk. 
In  this  country  the  reduction  by  the  same  process  would  hardly 
be  less  than  one  fifty  thousandth  part. 

The  statute  referred  to  seems  to  have  given  very  great  satis- 
faction in  England;  but  some  such  work  is  much  more  needed 
here  than  there,  both  on  account  of  the  greater  number  of  our 
law  books,  and  on  account  of  an  anomaly  that  exists  nowhere 
else.  Ever  since  the  decision  in  Swift  v.  Tyson,  it  has  been 
held  by  the  Federal  courts  that  they  are  not  bound  to  follow  the 
decisions  of  the  State  courts  of  last  resort  in  respect  of  ques- 
tions of  general  commercial  law.    Thus  it  often  happens  that  a 
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State  court  and  a  Federal  court  sitting  side  by  side  will  pur- 
posely decide  cases  on  a  like  state  of  facts  differently.  This 
^ves  to  the  complaining  party  in  many  instances  not  only  a 
choice  of  forums,  but  also  a  choice  of  results ;  an  evil  which 
ought  not  to  exist,  an  evil  which  would  not  exist,  if  the  law  on 
this  subject  were  reduced  to  the  form  of  a  statute,  either  State 
or  Federal.  Perhaps  if  Congress  could  be  induced  to  pass  an 
interstate  and  international  commercial  code,  all  the  States 
would  soon  adopt  it;  and  this  would  certainly  be  a  great 
improvement  on  our  present  chaotic  methods.  There  are  other 
branches  of  the  law  that,  like  commercial  law,  naturally  lend 
themselves  to  codification;  and  prudence  would  suggest  that 
they  should  first  receive  attention,  the  process  being  gradually 
extended  to  other  topics. 

In  England  the  constitution  is  unwritten.  It  is  nothing  but  a 
collection  of  customs  more  or  less  vague.  There  is  a  notion 
that  in  order  to  be  respected  it  must  be  concealed,  or  wrapped  in 
mystery  like  the  veiled  prophet.  No  one  knows  what  it  is,  and 
anyone  can  claim  for  it  whatever  he  likes.  We  in  America  as- 
sume that  we  occupy  in  this  regard  a  much  more  enlightened  posi- 
tion. Our  organic  law  is  all  written,  so  that  anyone  can  read  it 
tliat  pleases.  It  is  more  important  than  all  other  laws  put 
together.  It  sums  up  all  the  guaranties  of  rights  of  property, 
of  life  and  of  liberty,  precious  heir-looms  acquired  after  ages  of 
deadly  strife  and  warfare,  sealed  with  the  blood  of  a  long  line  of 
patriots  and  brave  men.  While  we  do  not  question  the  necessity 
of  expressing  the  fundamental  law  relating  to  these  vital  principles 
in  terse  and  deliberate  languf^e  through  the  organ  of  conven- 
tions composed  chiefly  of  laymen,  we  scruple  to  undertake  the 
perilous  task  of  reducing  to  peremptory  and  plain  written  words 
the  law  relating  to  bills  of  esichange  and  promissory  notes. 

**The  frightful  accumulation  of  case  law,"  said  Sir  Henry 
Maine,  <^  conveys  to  English  jurisprudence  a  menace  of  revolu- 
tion far  more  serious  than  any  popular  murmurs,  and  which,  if 
it  does  nothing  else,  is  giving  to  mere  tenacity  of  memory  a 
disgraceful  advantage  over  all  the  finer  qualities  of  the  legal 
intellect."^ 

1  VUiage  Communities,  p.  847. 
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In  tiiis  conntvy  of  course  tlie  ease  is  far  worse.  Compared 
with  that  of  the  American  lawyer,  with  his  prodigious  eolleetiaB 
of  casesy  the  condition  of  the  Chinese  printer  with  his  hundred 
thousand  separate  blocks  with  which  to  set  up  the  printed  page» 
IS  enviable. 

Eeviled  or  contemned,  whoerer  favors  a  rational  law  reform 
maj  possess  bis  soul  in  peace^  The  stars  in  their  course  igkt 
for  him*  Sooner  or  later  the  present  svstem  must  break  dowB 
under  its  own  weiglit.  Everj  new  case  that  is  decided,  every  new 
digest  or  text^book  that  is  issacd,  but  hastens  the  day  when  the 
great  Pontine  marsh  of  case  law  shall  be  drained. 

When  Napoleon  at  St.  Helena  looked  ba>ck  oveat  the  past,  be 
said :  '*  My  code  is  the  sheet  anchor  that  will  save  France,  and 
will  entitle  me  to  the  benediction  of  posterity.'* 

His  genius  and  energy  had  sufficed  to  compress  the  evolution 
of  centuries  into  less  than  a  Mfetime  ;  and  now,  when  hb  scepter 
had  turned  to  ashes,  when  all  his  conquests  had  been  wrenched 
away,  and  he  was  a  lonely  prisoner  far  from:  the  scenes  of  his 
triumphs,  something  told  him  that  beyond  his  victoties  on  the 
field  of  battle^  more  enduring  than  towering  arch,  or  stately 
column,  or  marble  sepulcher,  would  be  a  work  of  peace  to  which 
he  had  given  only  a  part  of  four  months  of  his  time,  a  wcnrk 
unstained  with  blood,,  unpolluted  with  crime. 

Perhaps  I  cannot  better  clcMse  what  I  had  to  say  this  evening 
on  a  topic  that  reqiinres  much  more  ample  and  prof  cmnd  consid- 
eration than  I  have  been  able  to  give  it,  than  by  4vw)ting  the 
language  of  a  modem  writer:  — 

**  A  petty  State^  having  Cttkr.to  boast  of,  may  well  keepita 
Iswsy  or  what  are  called  its  laws,  hiddiea  in  obscurity ;  but  a  greaft 
country  loses  half  its  dignity  az»d  strength  when  it  cannot  in  ao 
orderly  and  methodical  way  give  etome  accoudit  to  all  whom  it 
may  concern  of  the  main  reasons  why  its  social  progress  and  the 
contentment  of  its  dtizeos  have  been  aa  well  aastured..' '  ^ 

1  1  PatersoB,  Lib*  Subject,  175. 
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**  The  pleader's  part  is  doubtless  much  harder  than  that  of 
the  preacher;  and  yet  in  my  opinion,  we  see  more  passable 
lawyers  than  preachers,  at  least  in  France/'  So  said  that  great 
human  writer,  Michael  De  Montaigne,  uttering  in  medieval 
France  a  voice  as  modem  as  Plutarch's. 

Oddly  enough  these  two  professions  seem  to  be  equally  de- 
manded in  the  society  of  our  time  and  country,  where  neither  is 
supported  by  the  State,  since  the  last  census  of  the  United 
States  shows  that  lawyers  and  clergymen  are  there  almost  the 
same  in  numbers. 

The  old  idea  was  that  the  lawyer  was  the  parent  of  discord  and 
contention.  Bonus  jurista  maltis  Christa^  ran  the  Latin 
proverb,  *'A  good  lawyer,  a  bad  Christian."  This  was  the 
common  sentiment  of  kings,  philosophers,  and  peasants.  So 
Ferdinand  when  sending  colonies  to  the  Indies  "  ordained  that 
they  should  not  carry  with  the  many  law-students  lest  suits  should 
get  footing  in  that  new  world."  Plato  in  his  **  Republic  "  de- 
clared *«  That  lawyers  and  physicians  are  the  pests  of  the  coun- 
try," and  Sir  Thomas  More  would  have  no  lawyers  in  his 
Utopia  as  **  a  sort  of  people  whose  profession  it  is  to  disguise 
matters  as  well  as  wrest  laws^^  and  the  rustic  prayer  **  My  body 
from  the  doctors,  my  pocket  from  the  lawyers,  my  soul  from  the 
devil  "  chimes  in  with  the  chorus  of  princes  and  pundits. 

And  yet  this  evil  and  decried  profession  has  strangely  thriven 
in  that  **new  world,"  in  the  great  republic,  in  our  western 
Utopia.  Says  Mr.  Bryce,  **  The  bar  has  usually  been  very 
powerful  in  America,  not  only  as  being  the  only  class  of  educated 
men  who  are  at  once  men  of  affairs  and  skilled  speakers,  but 
also  because  there  has  been  no  nobility  or  territorial  aristocracy 
to  overshadow  it."  **  Politics  have  been  largely  in  its 
hands."  •  *  •  «<  For  the  first  sixty  or  seventy  years  of  the 
republic  the  leading  statesmen  were  lawyers  and  the  lawyers  as 
a  whole  moulded  the  public  opinion  of  the  country." 

VOL.   XXXI.  12 
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And  De  Tocqueville,  more  than  half  a  century  earlier,  declaimed 
"  If  I  were  asked  where  I  place  the  American  aristocracy  I  should 
reply  without  hesitation  that  it  is  not  composed  of  the  rich,  who 
are  united  together  by  no  common  tie,  but  that  it  occupies  the 
judicial  bench  and  bar/' 

Said  the  late  Chief  Justice  Byan  of  Wisconsin,  echoing  this 
sentiment  with  less  of  moderation,  <*  The  American  aristocracy 
of  intellect  is  substantially  the  American  bar,"  and  the  Lord 
Chief  Justice  of  England  has  spoken  within  the  year  of  the  large 
and  commanding  influence  which  the  legal  profession  has  attained 
in  these  United  States. 

Far  be  it  from  me  to  agree  with  this  indiscriminate  exaltation 
of  the  service  or  the  place  of  the  bar,  so  largely  from  its  own 
members.  All  men  are  in  danger  of  observing  with  exaggerated 
appreciation  the  labors  and  achievements  of  their  own  order  and 
of  living  in  strange  oblivion  as  to  what  their  neighbors  of  some 
other  pursuit  are  accomplishing.  But  the  great  participation  of 
lawyers  in  public  affairs  in  this  Republic  cannot  be  questioned. 
We  are  not  subjects  of  King  George  the  Third  but,  as  much  as 
any  nation  on  earth,  we  have  given  credence  to  his  famous  old 
saying  that  **  Every  man  is  good  enough  for  any  place  he  can 
get,"  and  the  lawyers  have  been  able  to  obtain  more  than  one- 
half  of  the  great  offices  of  the  country  from  its  foundation  down 
to  the  present  time. 

The  lawyer  in  office  is  now,  however,  beginning  to  be  over- 
shadowed by  the  very  rich  class  which  is  taking  the  -place  in 
some  ways  of  the  ^^  nobility  or  territorial  aristocracy^**  whose 
absence  Mr.  Bryce  remarked.  The  lawyers  are  still  elected  to 
the  great  places  but  the  chairman  of  the  committee  which  man- 
ages the  campaign  and  the  heaviest  subscriber  to  the  uncounted 
treasures  of  the  campaign  fund,  are  of  the  other  class  and  tend 
to  impair  the  former  undisputed  pre-eminence  of  the  man  of  law 
with  his  majorities.  Richard  of  Warwick  is  greater  than  Henry 
of  Lancaster,  or  Edward  of  York,  the  king-maker,  is  greater 
than  the  king. 

Said  Sir  Horace  Davy  not  long  since,  while  he  was  testifying 
before  a  royal  commission,  **  Of  course  law  is  the  mode  of  r^- 
ulating  the  social  life  of  people,  in  the  interest  of  the  common- 
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ity,"  and,  taking  the  law  which  lawyers  study  and  expound  in 
that  broad  sense,  it  is  easy  to  account  for  the  important  part 
they  play  in  the  public  life  of  any  free  country.  It  will  not  be 
found  that  they  have  any  corresponding  predominance  among 
the  more  degraded  peoples  or  under  the  more  despotic  govern- 
ments. "  Where  there  has  been  freedom,  there  have  been  advo- 
cates, even  in  the  forests  of  old  Germany,'*  says  M.  Le  Berquier, 
and  he  goes  on  to  point  out  that  they  are  the  result  and  corollary 
of  "the  right  of  defense''  and  that  thus  advocacy  flourished 
under  the  Roman  republic  but  declined  under  innumerable 
restraining  ordinances  in  the  time  of  the  empire. 

It  is  a  mark  of  advancement  when  one  who  deems  himself 
wronged  seeks  redress  before  a  tribunal  of  justice  by  the  aid  of 
a  lawyer.  The  fact  that  an  important  and  well  recognized  class 
of  men  is  maintained  in  every  civilized  country  of  the  globe, 
trained  and  licensed  to  assert  and  defend  other  men's  rights 
with  the  persuasions  of  reason  alone,  is  the  highest  evidence  of 
the  progress  of  mankind.  Cicero  could  say  that  all  men  enjoyed 
their  prosperity  under  the  shelter  of  the  soldier.  That  is  much 
less  directly  true  now  than  then,  since  all  private  contention  is 
settled  before  the  courts  and  even  in  international  differences 
the  lawyer's  voice  is  more  and  more  heard  and  with  ever  increas- 
ing potency,  substituting  persuasion  for  the  bloody  brawls  of 
war  and  that  too  where  he  comes  to  assert  no  enacted  law,  but 
is  armed  only  with  words  of  reason,  saying  only  **  This  is  right 
and  that  is  wrong,"  and  compelling  justice  by  an  appeal  to  the 
common  conscience  and  common  sense  of  the  world. 

"  That  Justice  and  its  administration,"  to  borrow  the  words 
of  Lord  Chief  Justice  Russell,  '*  are  amongst  the  prime  needs 
and  business  of  life,"  is  a  fact  recognized  by  the  existence  and 
position  of  the  bar. 

Turning  to  the  history  of  the  bar  and  of  legal  instruction  in 
America  we  find  in  our  colonial  period  but  few  lawyers  and  those 
mostly  of  little  note  until  the  stirrings  for  liberty  inmaiediately 
before  the  Revolution. 

While  Mansfield  was  thundering  against  us  and  Camden  for 
us  at  Westminster,  Patrick  Henry,  after  six  weeks  of  study, 
had  been  licensed  to  practice  and  had  sprung  into  sudden  fame 
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by  winning  his  famous  **  Parson's  Case,'*  against  the  hated 
clergy  of  the  established  church  in  Virginia  and  was  gaining 
undying  glory  by  his  eloquent  advocacy  of  the  rights  of  the 
people.  In  the  same  year  in  which  Henry  won  his  spurs  (1755) 
John  Marshall,  later  the  Chief  Justice,  was  born,  but  it  was  only 
after  his  law  studies  had  been  broken  by  service  in  the  army 
of  the  Revolution  that  the  greatest  of  our  American  bar  was 
enrolled  upon  its  records. 

It  is  not  easy  to  recall  legal  names  of  earlier  date  in  this  coun- 
try. Blackstone's  Commentaries  are  said  to  have  been  found 
beside  the  Bible  in  the  house  of  many  a  layman.  Mr.  Hammond, 
the  learned  editor  of  the  Commentaries,  says  there  is  abundant 
evidence  that  nearly  2,500  copies  of  them  were  distributed 
through  the  Thirteen  Colonies  before  the  Declaration  of  Inde- 
pendence. 

But  the  early  lawyers  who  first  came  among  our  colonists  to 
practice  were  driven  out  by  the  jealous  hostility  which  they  met. 
In  Massachusetts  the  term  attorney  seems  to  have  been  so  ill 
regarded  that  it  was  slanderous  to  apply  it  to  a  worshipful  per- 
son and  in  1632  Thomas  Dexter  was  sentenced  to  be  set  in  the 
bilbowse,  disfranchised  and  fined  forty  pounds  for  some  dis- 
respectful words  of  the  government,  culminating  with  the  dec- 
laration **  that  the  best  of  them  was  but  an  attorney ^^^  and  two 
years  later  John  Lee  was  ordered  to  be  whipped  and  fined  a  like 
sum  of  forty  pounds  for  saying  the  governor  **  was  but  a  lawyer's 
clerk  and  what  understanding  had  he  more  than  himself.'*  Mr. 
Austin  Fox  quoted  to  the  American  Bar  Association  in  August 
last  a  letter  of  a  farmer  written  as  late  as  1782  declaiming  against 
lawyers  and  predicting  that  "  In  another  century  the  law  will 
possess  in  the  north  what  now  the  church  possesses  in  Peru 
and  Mexico."  Yet  out  of  the  thickets  of  jovial  but  domineer- 
ing country  gentlemen  in  the  south  and  of  austere  but  domin- 
eering parsons  in  the  north,  by  the  time  of  the  Declaration  of 
Independence,  or  immediately  thereafter,  had  emerged  into 
leadership  a  brilliant  line  of  lawyers.  Liberty  had  come,  in 
hope  or  in  fact,  and  with  her  these  inseparable  attendants. 
Patrick  Henry  and  Marshall  we  have  mentioned  in  Virginia,  Jay^ 
Hamilton,    Aaron    Burr,  Gouverneur  Morris,  the  Livingstons 
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were  known  in  New  York ;  Oliver  Ellsworth  and  Roger  Sherman 
in  Connecticut ;  Samuel  Adams,  James  Otis  and  Eichard  Dana 
in  Massachusetts.  These  are  merely  typical  names.  No  one 
can  dispute  the  fact  that  from  that  time  to  this  lawyers  have 
held  an  impoi'tant  place  in  the  public  life  of  America.  But  in 
the  beginning  and  long  afterwards  the  education  of  lawyers  was 
as  ill-provided  for  as  in  the  mother  country. 

The  first  law  lecture  under  collegiate  authority  that  we  know 
of  delivered  in  the  United  States  was  on  the  15th  of  December, 
1790. 

A  wit  at  a  Philadelphia  dinner  proposed  "  the  memory  of  the 
three  great  Philadeiphians :  Benjamin  Franklin  of  Boston^  Albert 
Gallatin  of  Geneva ,  and  James  Wilson  of  Edinburgh.^^  This 
same  James  Wilson  was  a  highly  educated  Scotchman  who  signed 
the  Declaration  of  Independence,  and  took  a  prominent  part  in 
the  convention  which  framed  our  Federal  constitution.  He  was 
later  appointed  to  a  seat  on  the  supreme  bench  of  the  new  nation 
he  had  helped  to  form.  In  1790  he  was  elected  to  fill  the  pro- 
fessorship of  law  just  created  in  the  University  of  Philadelphia 
and  on  the  day  named  he  gave  his  opening  address  before  an 
audience  we  would  have  all  liked  to  see.  The  judges  of  the 
courts  and  the  bar  were  there  to  do  honor  to  the  first  collegiate 
attempt  at  legal  education;  so  were  the  Chief  Executive,  and 
the  legislative  departments  of  the  commonwealth  of  Pennsyl- 
vania and  of  the  city  of  Philadelphia.  There,  too,  were  both 
houses  of  Congress,  yet  unshorn  of  the  founders  of  the  republic, 
and  there  was  General  Washington,  our  first  President,  attended 
by  all  his  cabinet.  Mrs.  Washington  too  graced  the  occasion, 
and  Mrs.  Hamilton,  the  daughter  of  the  heroic  Schuyler,  and 
many  **  powdered  dames,"  whose  presence  the  lecturer  acknowl- 
edged with  heavy  and  elaborate  gallantry,  making  ponderous 
allusion  to  the  unusual  embarrassment  of  speaking  before  ^<  the 
fair."  But  his  labored  written  discourses,  begun  with  such  dis- 
tinction, were  continued  for  little  over  one  year  and  are  incom- 
plete, not  covering  the  ground  intended,  although  published 
after  their  author's  death.  He  was  shortly  engaged  to  prepare 
a  digest  and  codification  of  the  statutes  in  force  in  Pennsylvania 
and  turned  his  leisure  to  that  task  (for  the  Supreme  Court  then 
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had  constantly  to  adjourn  for  lack  of  business),  but,  after  much 
labor  and  expense,  he  was  denied  reimbursement  by  the  legisla- 
ture  and  left  this  task  likewise  unfinished. 

A  more  modest  undertaking  by  New  England  men  in  a  Con- 
necticut village  had  been  begun  in  about  1783, when  TappingReeve 
( author  of  the  treatise  on  Domestic  Relations  which  all  American 
lawyers  still  know)  began  to  give  legal  instruction  at  Litchfield 
Hill.  This  is  called  the  first  regular  school  for  instruction  in 
English  law.  In  1798  Mr.  Reeve  was  i^pointed  a  justice  of  the 
Supreme  Court  of  Connecticut  and  later  became  its  Chief  Justice 
and  Honorable  James  Gould  (of  Gould's  Pleadings  in  Civil 
Actions)  from  that  time  shared  his  work.  When  Judge  Reeve 
retired  Jebez  W.  Huntington  took  his  place,  but  these  three  were 
the  only  instructors  the  famous  Litchfield  School  ever  had  in  its 
life  of  half  a  century.  Its  attendance  in  1813  rose  to  fifty  stu- 
dents, a  great  number  for  that  time,  and  it  added  to  the  bar 
about  one  thousand  of  our  early  lawyers.  It  was  a  private, 
unincorporated,  unendowed  school  and  had  no  power  to  confer 
a  degree.  Mr.  Reeve  and  Mr.  Gould  lectured  and  the  little  baiid 
of  students  took  doWn  their  discourses  in  full  and  generally 
neatly  transcribed  them,  after  comparing  notes  with  their 
fellows,  in  five  large  volumes.  Mr.  Huntington  held  an  exam- 
ination every  Saturday  on  the  work  of  the  preceding  week.  In 
1833  this  pioneer  law  school  was  discontinued  but  Judge  Samuel 
How,  having  studied  at  Litchfield,  had  ten  years  earlier  estab- 
lished a  like  school  at  Northampton,  with  his  former  law  partner. 
Honorable  Elijah  H.  Mills,  United  States  Senator  from  Massa- 
chusetts. Mr.  Mills'  partner,  Mr.  Ashmun,  was  joined  to  the 
corps  of  teachers  in  1827  but  the  average  attendance  never  seems 
to  have  exceeded  ten  and  in  1829  it  was  closed  on  Mr.  Ashmun 
accepting  an  invitation  to  join  the  faculty  of  Harvard  Law  School. 

Isaac  Royal  of  Massachusetts,  true  to  his  name,  went  to 
England  after  the  battle  of  Lexington  and  died  there  in  1781. 
Two  years  before  his  death  he  made  his  will  in  England,  devis- 
ing to  Harvard  College  of  Cambridge,  Massachusetts,  for  the  en- 
dowment of  a.  professorship  of  law,  or  physic,  or  anatomy,  more 
than  2,000  acres  of  Massachusetts  land.  This  devise  was  not 
realized  on  until  1815,  when  nearly  $8,000  having  been  derived 
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from  it,  this  was  first  devoted  t<>  establishiDg  a  professorship  of 
law.  An  income  of  about  $400  arose  from  the  fund,  the  fees 
of  the  students  were  added,  and  Mr.  Justice  (later  Chief  Justice) 
Parker  of  Massachusetts  was  appointed  Boyal  Professor.  Two 
years  later,  1817,  Asahel  Steams  was  appointed  University 
Professor  of  Law  and  the  college  statutes  required  him  to  open 
and  keep  a  school  in  Cambridge  for  the  instruction  of  the  gradu- 
ates of  the  University  and  others  prosecuting  the  study  of  law, 
and  this  is  commonly  given  as  the  date  of  the  founding  of  Har- 
vard Law  School,  now  the  oldest  in  the  country. 

The  average  annual  attendance  for  the  first  tenor  eleven  years 
was  eight. 

In  1829  Nathan  Dane  of  "Dane's  Abridgment''  and  for 
whom  is  claimed  the  authorship  of  the  famous  ordinance  of  1787 
for  the  government  of  the  Northwest  Territory,  generously  gave 
the  struggling  school  the  profits  of  his  **  Abridgment"  of  the 
law.  This  secured  the  services  of  Joseph  Story  who,  Mr.  Dane 
requested,  might  be  the  first  incumbent  in  the  Dane  Professor- 
ship. The  gift  amounted  to  $10,000  and  at  his  death  Mr.  Dane 
added  $5,000  more.  For  the  sixteen  remaining  years  of  his  life 
Judge  Story  continued  to  hold  this  chair  and  thus  were  written 
for  that  little,  meagerly  endowed  law  school,  **Story's  Commen- 
taries "  which  Mr.  Lecky,  in  his  recent  work  on  "  Democracy 
and  Liberty  "  ranks  beside  the  Constitution  and  the  Federalist 
as  imsurpassed  among  the  intellectual  achievements  of  America. 
They  made  the  school  national  in  scope  and  reputation  and  began 
the  prosperous  career  of  that  law  school,  most  venerable  in  years 
and  easily  the  first  in  reputation  and  accomplishment  among  those 
of  this  nation. 

The  Yale  Law  School  took  its  origin  in  the  teaching  of  law 
privately  by  Mr.  Staples  at  New  Haven.  He  presently  invited 
other  lawyers  to  his  assistance.  In  1824  the  names  of  the  stu- 
dents of  this  school  were  first  printed  in  the  Yale  catalogue  and 
two  years  later,  the  friends  of  Chancellor  Kent  having  estab- 
lished the  Kent  Professorship  of  Law  at  Yale,  Judge  Daggett, 
the  head  of  the  Staples  school,  was  chosen  to  fill  it,  so  that  the 
school  was  united  with  the  college.  Its  reputation  is  not  so  high 
as  that  of  some  others  nor  is  its  attendance  so  large  although  it 
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commands  the  services  of  some  gifted  and  eminent  men «  as  Hon- 
orable Edward  J*  Phelps^  late  minister  to  England,  and  Judge 
Baldwin. 

The  University  of  Virginia  founded  a  law  school  in  1825. 
Some  lawyers  educated  at  the  Litchfield  school  established  the 
Cincinnati  school  in  1833,  which  was  the  first  west  of  the  Alle- 
ghany mountains. 

The  Albany  Law  School,  which  long  held  a  leading  place,  was 
founded  in  1851  and  has  since  been  affiliated  with  Union  Col- 
lege. 

In  1852  the  trustees  of  the  University  of  Pennsylvania 
appointed  a  faculty  of  law  at  Philadelphia. 

In  1858  the  trustees  of  Columbia  College  established  their 
school  of  law  in  New  York  with  a  two  yeai's'  course  of  instruc- 
tion, calling  Professor  Theodore  Dwight  from  Hamilton  College 
to  its  head,  where  he  continued  until  near  his  death,  meeting 
with  great  success  to  the  last. 

In  1859  the  Law  Department  of  the  University  of  Michigan 
was  opened  with  a  faculty  headed  by  Thomas  M.  Cooley,  des- 
tined to  attain  from  that  beginning  high  judicial  place  and  a 
classical  fame  as  a  law  writer. 

From  that  time  on  law  schools  have  rapidly  increased  in  num- 
bers, attendance  and  equipment. 

In  the  West  as  well  as  the  East  the  liberality  of  well  prospered 
lawyers  and  men  of  fortune  has  been  joined  to  the  authority  of 
the  State  in  establishing  these  nurseries  of  the  bar,  as  in  Cali- 
fornia where  ex-Chief  Justice  Hastings  in  1877  gave  $100,000 
to  found  the  Hastings  School  of  Law  in  connection  with  the 
University  of  that  State. 

Universijty  after  university  has  added  to  its  staff  a  faculty  of 
law  and  large  attendance  has.almost  instantly  answered  to  liberal 
opportunity,  as  in  the  case  of  Cornell  University,  whose  Depart- 
ment of  Law  dates  only  from  1887,  yet,  with  a  strong  faculty 
and  splendid  library,  it  is  already  one  of  the  great  schools  of  the 
country.  Now  we  may  say  that  hardly  a  leading  university  or 
great  city  in  the  country  lacks  its  well-established  law  school. 

The  number  of  students  in  these  institutions  illustrates  their 
growth  better  than  any  list  of  their  names.     Thus  we  have  seen» 
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say  eighty-five  years  ago,  one  school  in  existence  with  at  its  best 
50  students  in  attendance  (less  than  one-half  as  many  as  matri- 
culated in  the  Junior  class  of  the  College  of  Law  of  my  own 
University  of  Wisconsin  this  present  year).  In  1870  the  law 
schools  of  the  nation  returned  1,611  students;  in  1886,  3,054; 
in  1891,  6,106;  and  in  1894,  more  than  7,600  students  were 
listed  in  their  catalogues,  and  6,379  of  the  above  law  students 
were  residents  of  the  State  in  which  they  were  studying;  that 
is  more  than  five-sixths  of  them.  In  1894  there  were  enumer- 
ated 72  schools  of  law  within  our  borders,  all  but  7  of  them 
associated  with  universities  and  in  1896  the  number  of  schools  had 
increased  to  85  and  of  law  students  entered  in  them  to  9,607* 
These  are  the  figures  given  in  the  report  of  the  American  Bar 
Association  for  1896,  and  the  attendence  of  seven  schools  is 
omitted  for  lack  of  information  as  to  the  same,  so  that  the  total 
Dumber  of  students  probably  exceeds  10,000. 

This  all  shows  that  the  question,  long  debated,  of  whether 
aspirants  for  admission  to  the  bar  will  submit  themselves  to  the 
requirements  and  value  the  advantages  of  schools  of  law,  has 
been  roundly  decided  in  the  affirmative. 

The  old  method  of  admission  to  the  bar  was  by  the  courts  on 
examination  by  an  extemporized  committee  of  lawyers,  named 
by  the  judge,  and  this  still  prevails  in  many  States.  No  method 
could  be  less  adequate  under  the  best,  or  more  grotesque  and 
absurd  under  inferior  judges.  Too  often  the  standard  set  was. 
on  a  par  with  that  of  a  military  president  who,  desiring  to  appoint 
an  old  protege  to  a  Federal  judgeship,  answered  an  earnest  pro- 
test from  his  advisers  at  the  incompetence  of  the  candidate  by 
saying  "  But  he  has  studied  law  a  whole  year  —  nights.*** 

Theodore  Dwight  related  that  in  a  court  presided  over  by  the 
accomplished  Mr.  Justice  Nelson,  he  was  called  to  practice  on  an 
examination  in  which  the  only  question  asked  him  was  the  fun- 
damental one,  on  what  morning  of  a  particular  week  in  the  term 
of  the  Supreme  Court  a  specific  motion  should  be  made,  the  day 
being  fixed  by  rule  of  court.  No  one  can  doubt  that  the  Vir- 
ginia student  who  on  his  examination  being  asked  **  What  is  a 
fee  simple?  *'  answered  in  good  faith  "  About  two  dollars  and  a 
half,''  was  promptly  certified  to  be  proficient  in  the  law. 
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Now,  in  a  considerable  number  of  States,  a  permanent  com- 
mission  of  lawyers  appointed  by  the  highest  court  has  exclusive 
control  of  examinations  for  the  bar,  save  only  as  the  degrees  of 
certain  colleges  of  law  by  statute  take  the  place  of  such  exam- 
inations. 

The  wisdom  of  requiring  adequate  legal  training  for  admission 
to  the  bar  is  hardly  an  open  question,  but  the  best  way  of  afford* 
ing  such  training  is  still  a  burning  question. 

When  in  1823  by  the  changes  of  the  New  York  constitution 
James  Kent  was  legislated  out  of  his  great  place  as  Chancellor^ 
at  the  age  of  sixty,  that  being  the  limit  of  age  allowed,  he  wa£^ 
as  once  invited  to  take  the  position  of  professor  of  law  at 
Columbia  College,  and  accepting,  he  wrote  and  read  to  his  classes 
<< Kent's  Commentaries"  much  as  Sir  William  Blackstone  at 
Oxford  in  the  preceding  century  had  written  and  delivered  his 
even  more  famous  compendium,  not  for  the  technical  training  of 
candidates  for  the  bar,  but  for  the  education  in  the  law  of  college 
students  as  a  branch  of  general  knowledge.  He  held  no  examin- 
ations, he  prescribed  no  course  of  study,  his  instruction  led  up  ta 
no  degree  in  law.  He  and  the  great  New  Englanders,  Story, 
Parsons,  and  Greenleaf ,  seem  to  have  quietly  delivered  their 
well  written  discourses  on  the  law  with  little  attempt  to  exercise 
the  powers  of  the  student  other  than  those  of  memory,  and  their 
methods  were  the  usual  methods  of  the  day. 
.  Mr.  Theodore  Dwight  is  particularly  identified  with  a  refor- 
mation in  law  teaching,  marked  by  a  more  animated  participa- 
tion of  the  students  by  questions  and  answers  upon  certain 
assigned  reading  in  a  text-book.  Under  this  method,  often  called 
the  Dwight  method,  the  instructor  also  expounds  the  text  orally 
in  familiar  language  and  with  pertinent  illustration  and  citation* 
That  is  still  perhaps  the  prevalent  method. 

About  twenty-six  years  ago  Mr.  Langdell  was  called  to  the 
Dane  Pi'of  essorship  of  the  Harvard  School  and  introduced  a  still 
more  advanced  method,  namely,  the  inductive  method,  or  **  case 
system,**  so-called,  by  which  almost  the  entire  instruction  in 
many  branches  is  made  to  consist  in  reading  decided  cases,  care- 
fully selected  so  as  to  illustrate  and  exhibit  the  formation  and 
growth  of  the  main  principles  of  the  law.     The  students  are 
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called  on  to  state  the  facts  of  the  case  discriminatingly^  and  then 
the  decision ;  they  then  analyse  and  discuss  the  reasoning,  mak- 
ing it  the  subject  of  zealous  debate  over  which  the  instructor 
merely  presides,  aiding  in  drawing  out  the  discussion,  calling  on 
students  to  apply  the  principles  to  various  kindred  but  not  identi- 
cal facts,  comparing  the  case  with  others  on  the  same  subject  and 
summing  up  at  the  close.  This  is  the  system  now  prevalent  at 
Harvard  and  Columbia  and  in  part  at  Cornell,  University  of 
the  City  of  New  York,  Pennsylvania,  Northwestern,  Michigan, 
California,  Colorado,  Iowa,  Leland-Stanford,  Western  Reserve 
and  Wisconsin.  The  Harvard  men  say  for  it  that  it  has  made  the 
law  school  the  hardest  working  department  in  their  University. 
That  it  takes  care  of  itself  where  it  is  once  introduced;  that  the 
students  cannot  be  kept  in  the  classes  where  it  is  not  used ;  and 
President  Elliot  of  Harvard  has  been  able  to  announce  this  very 
practical  result,  that  more  offers  of  employment  for  its  graduates 
at  living  rates  were  made  to  the  law  school  than  there  were 
graduates  to  take.  It  has  won  the  unqualified  approval  of  Judge 
Oliver  Wendell  Holmes,  Jr.,  educated  under  a  different  system, 
and  of  James  Carter^  Esq.,  and  Honorable  Joseph  Choate, 
commonly  ranked  as  the  two  leaders  of  the  New  York  bar,  and 
the  commendation  of  such  divergent  but  valued  teachers  of  and 
writers  on  law  as  Austin  Abbott,  Henry  Wade  Rogers,  Emlin 
McLane  and  Judge  Dillon,  and  if  the  writer  may  humbly  add 
his  own  experience,  it  seems  to  make  the  principles  of  the  law 
living  and  concrete,  and  to  immensely  aid  the  student  to  assimi- 
late them.  He  sees  them  grow  and  sees  them  practically  applied 
to  more  and  more  intricate  and  difficult  facts,  and  observes  their 
practical  use.  The  general  rules  of  law,  formulated  as  abstrac- 
tions, are  difficult  to  remember  or  comprehend,  and  yet  more 
difficult  to  apply  until,  as  by  this  system,  the  student  comes  to 
know  them  "  from  their  youth  up.'^  This  method  of  teaching 
law  is  kindred  with  the  best  method  of  teaching  other  sciences 
and  the  more  we  investigate  the  more  we  discover  the  wonderful 
parallelism  in  all  science  and  all  good  methods. 

Too  often  the  dullest  and  most  repellant  reading  in  any  branch 
for  a  banner  is  a  so-called  **  Elementary  work.*^  The  general- 
izations there  displayed  are  the  last  results  of  extended  study  and 
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comparison.  The  author  himself  cbald  not  understand  them  but 
for  the  antecedent  study  of  the  details  on  which  they  rest,  and 
the  unhappy  beginner  who  is  called  on  to  digest  the  condensed 
extract  of  a  score  of  cases  in  a  rule  of  ten  lines,*is  as  badly  off  as 
the  patient  who  is  compelled  to  swallow  the  extract  of  one  hun- 
dred pounds  of  beef  in  a  pill  of  twenty  grains.  Food  cannot  be 
permanently  supplied  in  that  way,  neither  can  instruction.  The 
normal  stomach  and  the  normal  mind  are  constructed  to  thrive 
better  when  they  themselves  in  great  part  condense  and  digest  the 
nutriment  which  they  require. 

For  instance,  a  beginner  reads  Carwardine's  case  ^  where  the 
brother  of  a  murdered  man.  offered  by  a  printed  handbill  a  r&- 
ward  of  100  pounds  for  information  leading  to  the  conviction  of 
the  murderer.  A  wretched  woman,  having  been  beaten  by  a 
male  companion  so  that  she  believed  herself  dying,  partly  to  ease 
her  conscience  and  partly  in  revenge  (a  truly  feminine  combina- 
tion of  motives )  gave  information  which  led  to  the  conviction  of 
her  assailant  of  the  murder  in  question .  She  claimed  the  reward . 
It  was  refused.  She  sued  for  it  and  the  old  English  court  of 
King's  Bench  awarded  it  to  her.  Chief  Justice  Denman  holding 
the  offer  was  made  to  all  the  world,  and  she  had  brought  herself 
under  its  terms,  whatever  her  motives,  and  could  recover  as  on 
a  contract.  Then  the  student  passes  on  down  the  line  of  law- 
making cases  on  the  subject  of  offer  and  acceptance,  until  he 
considers  a  case  decided  by  our  own  Wisconsin  court  where  a 
husband,^  finding  a  hotel  in  flames  and  his  wife  on  the  third  floor 
with  her  escape  cut  off  by  the  fire,  cried  out,  **  I  will  give  $5,000 
to  any  person  who  will  bring  the  body  of  my  wife  from  that 
building,  dead  or  alive. '^  The  foreman  of  the  local  fire  depart- 
ment thereupon,  at  imminent  peril  to  his  life,  entered  the  build- 
ing and  succeeded  in  reaching  the  unfortunate  woman.  He 
found  her  already  suffocated  and  lifeless,  but  succeeded  in  rescu- 
ing her  body  and  restoring  it  to  her  husband.  He  asked  the 
reward,  but  the  husband  refused  it  claiming  that  the  foreman  had 
done  no  more  than  his  duty,  and  moreover  had  given  no  notice 

1  Mary  Ann  Williams  v.  Wm.  Car-  >  Reifs  v.  Page,  55  Wisconsin,  496, 

wardine^  4  B.  &  A.  621;  King's  Bench,     decided  1S82. 
1833. 
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that  he  accepted  the  offer.  Our  Supreme  Court  held  that  the 
foreman  went  beyond  his  duty  when  he  entered  the  flames  at  the 
peril  of  his  life,  that  his  act  accepted  the  offer,  and  decreed  to 
him  the  promised  reward. 

When  the  student  has  read  this  sequence  of  cases  and  dis- 
cussed them  zealously  with  his  fellows  and  his  instructor,  he 
certainly  has  a  hold  on  the  law  of  **  offer  and  acceptance,"  that 
it  is  difficult  to  get  from  the  study  of  these  cases  by  any  one  else, 
however  neatly  that  other  person  may  state  the  rules  derived 
from  them. 

So  much  for  the  preparation  of  the  lawyer.  A  word  now  as 
to  one  or  two  .indictments  brought  against  him. 

In  his  address  as  President  of  the  American  Bar  Association, 
delivered  in  1889,  the  late  David  Dudley  Field,  called  the  great- 
est codifler  since  Bentham,  said  that  it  was  difficult  to  make  an 
exact  computation  of  the  number  of  lawyers  in  the  United  States, 
but  he  estimated  it  at  66,000  in  a  population  of  60  millions,  and 
he  pointed  out  that  France  with  a  population  of  40  millions  has 
6,000  lawyers  and  2,400  other  officials  who  do  the  work  of 
attorneys  with  us.     Germany,  with  a  population  of  45  millions, 
has  in  the  same  category  7,000,  so  that  he  adds  **  the  propor- 
tion of  the  legal  element  is  in  France  1  to  4762,  in  Germany 
1  to   6423,  in  the  United  States  1  to  909.''     But  the  census  of 
1890  shows  that  he  much  underestimated  the  number  of  lawyers 
in  this  country,  there  being  89,630  instead  of  66,000,  fully  one- 
third  more,  so  that  instead  of  there  being  one  lawyer  to  909  per- 
sons, as  estimated,  there  was  by  actual  computation,  one  lawyer 
to  every  699  persons.     I  have   only  to  say  that  this  extraordi- 
nary   preponderance   is  the  result  of  the  laws,  apparently,  of 
supply    and  demand  freely  operating,  and  that    it  is    largely 
accounted  for  by  the  fact  that  our  lawyers  confine  themselves 
less  exclusively  to  the  duties  of  the  profession  than  do  those 
of  other  lands,  combining  in  most  small  communities  the  busi 
ness  of  insurance,  the  care  and  sale  of  real  estate,  and  money- 
lending  with  the  pursuits  of  the  law.     As  Mr.  Bryce  declares  in 
contrast  to  the  English  custom,  many  members  of  our  bar  **  are 
practically  just  as  much  business  men  as  lawyers.''     Then  the  sys- 
tem of  appeals  and  rehearings  allowed  by  our  law  is  peculiarly 
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extended,  answering  to  the  humane  if  exaggerated  feeling  domi- 
nant among  us,  which  wishes  every  suitor  or  defendant  to  be  fully 
heard  and  reheard  and  again  reheard,  and  which  is  in  marked  con- 
trast with  the  apparent  purpose  of  many  foreign  tribunals  to  even 
harshly  abbreviate  hearings  and  often  to  compel  convictions. 
Then,  too,  the  enormous  participation  of  the  American  lawyer 
in  public  office  tempts  many  to  the  bar  and  occupies  a  great 
number  of  those  who  have  been  called  there. 

As  to  the  relative  merits  of  the  English  and  American  prac- 
titioner, it  is  almost  impossible  to  speak.  Nothing  could  be  less 
worthy  of  praise  than  the  lower  type  of  lawyer  in  the  United 
States.  It  is  not  exacted  or  expected  that  he  should  be  a  gentle- 
man, a  man  of  education  or  intelligence,  and  the  safeguards 
against  dishonesty  or  bad  character  are  almost  as  slight  as 
against  incompetency.  A  Western  Chief  Justice,  however, 
recently  said  in  my  hearing,  that  an  American  lawyer  of  dis- 
tinctly secondary  rank  in  this  country,  had,  when  near  fifty  years 
of  age,  been  called  to  the  English  Bar  and  been  able  thereafter 
to  win,  perhaps,  the  first  place  at  that  bar,  if  we  may  judge  by 
the  considerations  of  his  fellows  or  by  his  fee  book.  He 
referred,  of  course,  to  the  late  Mr.  Benjamin.  No  similar  case 
of  an  English  lawyer  winning  the  first  eminence  at  the  American 
Bar  is  recalled,  although  now  and  then  a  like  boulversement  of 
literary  rankings  has  been  seen* 

The  most  candid  discussion  of  our  bar  by  a  foreigner  of  com- 
petence, if  we  may  term  an  Englishman  a  foreigner,  we  find  in 
Mr.  Bryce's  "American  Commonwealth"  and  that  accom* 
plished  writer  is  a  barrister  in  full  practice  as  well  as  a  law  pro- 
fessor, a  privy  counselor,  and  member  of  Parliament.  After 
justly  condemning  our  system  of  admission  to  practice,  he  says : — > 

*'  Notwithstanding  this  laxity,  the  level  of  legal  attainment  is,  in 
some  cities,  as  high  or  higher  than  among  either  the  barristers  or  the 
solicitors  of  London.  This  is  due  to  the  extraordinary  exoeUence  of 
many  of  the  law  schools.  I  do  not  know  if  there  is  anything  in  which 
America  has  advanced  more 'beyond  the  mother  country  than  in  the 
provision  s|)e  makes  for  legal  education.**  *'  Twenty-five  years  ago  " 
(he  wrote  this  in  1888)  ^^  when  there  was  nothing  that  oould  be  called 
a  scientific  school  of  law  in  England,  the  Inns  of  Court  having  praoti« 
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cally  ceased  to  teach  law,  and  the  universities  having  allowed  their 
two  or  three  old  chairs  to  fall  into  neglect,  and  providing  scarce  any 
new  ones,  many  American  universities  possessed  well  equipped  law 
departments,  giving  a  highly  efficient  instruction/'  *'  Even  now,  when 
£ngland  has  bestirred  herself  to  make  a  more  adequate  provision  for 
the  professional  training  of  both  barristers  and  solicitors,  this  provision 
seems  insignificant  beside  that  which  we  fined  in  the  United  States, 
where,  not  to  speak  of  minor  institutions,  all  the  leading  universities 
X>ossess  law  schools,  in  each  of  which  every  branch  of  Anglo-American 
law,  i,  e.  common  law  and  equity  as  modified  by  Federal  and  State 
constitutions  and  statutes,  is  taught  by  a  strong  staff  of  able  men, 
sometimes  including  the  most  eminent  lawyers  of  the  State.  Here  at 
least  the  principle  of  demand  and  supply  works  to  perfection.  No  one 
is  obliged  to  attend  these  courses  in  order  to  obtain  admission  to  prac- 
tice, and  the  examinations  are  generally  too  lax  to  require  elaborate 
preparation.  But  the  instruction  is  found  so  valuable,  so  helpful  for 
professional  success,  that  young  men  throng  the  lecture  halls,  willingly 
spending  two  or  three  years  in  the  scientific  study  of  the  law  which 
they  might  have  spent  in  the  chambers  of  a  practicing  lawyer  as 
pupils,  or  as  Junior  partners." 

Perhaps  the  critic  suggests  that  Mr.  Bryce  so  wrote  in  a  work 
intended  to  have  and  which  met  with  an  enormous  sale  in  the 
United  States,  but  in  his  testimony  before  the  Royal  Qresham 
Commission,  three  years  later,  which  was  not  for  American  ears 
or  markets,  he  held  up  these  law  schools  again  as  models, 
declaring  that  the  plan  of  systematic  teaching  of  law  has  proved 
so  successful  in  the  United  States  that  he  advocates  it  positively 
in  England,  and  throughout  the  enormous  mass  of  testimony  by 
England's  greatest  judges,  lawyers,  and  law  writers  one  finds  that 
no  one  questions  the  excellence  or  superiority  of  the  American 
system  of  legal  education.  Mr.  Dicey,  Vinerian  Professor  at 
Oxford  and  Q.  C,  declared  to  the  same  commission:  "  The 
law  schools  in  America  possess  a  reputation  which  is  unlike  any- 
thing which  is  possessed  by  any  law  school  here.'' 

Sir  Frederick  Pollock,  Corpus  Christi  Professor  of  Jurispru- 
dence at  Oxford,  said  that  **  the  American  law  schools  have 
convinced  the  profession  there  that  they  do  teach  law  in  an 
efficient  way,  in  a  way  which  makes  a  man  not  only  a  better 
instructed  lawyer,  but  a  better  practical  lawyer." 
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A  most  pointed  comment  on  law  school  and  office  education 
in  the  United  States  was  heard  when,  at  the  meeting  of  the 
American  Bar  last  August,  Mr.  Austin  Fox  of  the  Board  of 
Law  Examiners  of  New  York  reported  that  the  Board  had 
examined  1,050  applicants,  793  of  whom  had  had  law  school 
training  and  the  rest  office  training  of  at  least  three  years. 
Fourteen  per  cent  .of  the  law  school  men  failed  to  pass  and 
twenty-six  per  cent  of  the  office  men ;  a  difference  of  nearly 
100  per  cent  in  favor  of  the  law  schools. 

In  the  interesting  discussion  before  the  Gresham  Commission 
a  defect  is  pointed  out  conmion  to  the  legal  instruction  of  both 
countries  in  that  it  omits  all  training  in  administrative  and  colo- 
nial laws,  and  in  the  law  needed  by  persons  entering  the  civil 
service,  and  the  complaint  is  that  the  teaching  of  international 
law,  useful  for  diplomats  and  all  having  international  dealings, 
is  but  poorly  provided  for.  The  great  school  which  is  referred 
to  as  affording  such  instruction  seems  to  be  L^EcoU  Libre  des 
Sciences  Politique  in  Paris,  founded  by  M .  Boutmy ,  resting  mainly 
on  his  great  reputation,  not  aided  by  government  or  by  endow- 
ments, but  meeting  a  remarkable  success.  •The  Royal  Commis- 
sion in  the  scheme  which  it  reports  for  the  Gresham  University 
provides  that  all  these  great  branches  shall  be  taught  in  the  de- 
partment of  law,  but  it  does  not  apparently  seek  to  require  pro- 
ficiency in  them  as  a  prerequisite  to  a  degree  or  for  admission  to 
the  bar.  The  necessity  for  such  branches  has  not  been  so  keenly 
felt  in  America,  where  it  has  seemed  folly  to  fit  oneself  for  a 
public  career  so  long  as  fitness  would  in  very  few  instances  aid 
one  to  get  or  assist  one  to  retain  public  place. 

With  about  85,000  places  now  in  the  classified  Federal  civil 
service  of  the  United  States,  however,  and  with  the  victorious 
march  of  civil  service  reform  from  its  Federal  conquests  on  to 
State  and  municipal  victories,  hardly  less  significant,  the  time  is 
near,  if  not  already  here,  when  either  our  law  schools  or  some 
kindred  departments  must  provide  the  needed  training  for  these 
great  bodies  of  public  servants  who  are  in  the  future  to  be  fitted 
for  their  work. 

The  more  complete  system  of  the  French  and  Grerman  schools, 
in  this  respect,  reflects  an  official  service  to  which  it  is  adapted. 
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where  fitness  earns  a  place  and  excellence  secares  regular  ad- 
vancement, although  if  we  may  trust  Mr.  Lecky,  France  is 
sadly  relapsing  in  this  respect  at  the  present  time.  As  has  been 
well  said,  you  would  not  stop  to  repair  your  plumbing  while  your 
roof  was  in  flames,  so  with  us  the  reform  in  the  methods  of  get- 
ting into  and  out  of  the  ministerial  public  service  is  the  first 
crying  necessity  and  the  special  training  needed  by  those  enter- 
ing a  reformed  service  will  be  provided  rapidly  thereafter. 

The  bar,  however,  must  take  a  great  share  of  responsibility, 
not  only  for  what  is  praised,  but  what  is  censured  in  our  laws 
and  their  ^ministration,  because  of  the  predominant  part  it  has 
had  in  making  and  in  executing  them,  already  generally  alluded 
to.  J.  H.  Benton,  Jr.,  Esq.,  of  the  Boston  Bar,  in  a  remarkable 
paper  read  before  the  Southern  New  Hampshire  Bar  in  1894, 
has  pointed  out  the  increasing  proportion  the  bar  of  the  United 
States  bears  to  the  entire  male  population.  Thus,  in  1850  there 
was  one  lawyer  in  every  494  males ;  in  1860  one  in  every  484 
males,  and  in  1870  one  in  every  479  males;  in  1880  one  in  every 
398.  The  computation  of  occupations  was  not  completed  for 
the  census  of  1890,  when  he  ¥n'ote,  but  they  have  since  been 
obtained  by  the  present  writer  and  the  proportion  there  shown 
is  one  lawyer  to  every  358  males.  This  increase  of  the  bar  as 
compared  to  the  male  population  is  slightly  but  not  materially 
aifected  by  the  fact  that  this  last  census  shows  208  female 
lawyers  licensed  in  the  United  States.  It  may  be  remarked  in 
passing  that  the  Benchers  of  the  Ontario  Law  Society  of  Canada 
have  within  a  few  weeks  passed  rules  admitting  women  to  the 
bar,  which  require  that  the  female  barrister  shall  appear  in 
court  in  a  black  dress  under  a  black  gown  with  white  collar  and 
cuffs  and  bareheaded.  No  such  sobriety  of  dress  is  imposed  on 
our  208  sisters  of  the  profession,  they  having  no  official  dress 
prescribed  by  rule  or  by  custom. 

The  proportionate  increase  of  the  bar  inclines  the  statistician 
to  compute  how  soon  this  will  become  literally  a  nation  of 
lawyers,  as  England  has  been  called  a  nation  of  shop-keepers. 
Perhaps  this  extraordinary  recruiting  of  the  bar  is  in  part  a 
result  of  this  same  great  participation  in  public  affairs  accorded 
to  the  bar  in  America.     That,  and  the  life  freed  from  manual 

VOL.   XXXI.  13 


Digitized  by 


Google 


194  31   AMERICAN  LAW  REVIEW. 

labor,  the  livelihood  earned  bj  the  head  and  not  the  hand,  the 
social  recognition  accorded  to  the  more  successful  lawyers,  all 
these  have  lured  the  most  ambitious  and  aspiring  youth  in 
throngs  to  the  bar.  There  is  always  room  at  the  top  and  the 
incomes  of  the  leaders  are  still  as  great  as  those  of  the  leaders 
of  the  much  more  limited  English  bar,  but  the  earnings  of  a  far 
greater  number  at  the  other  end  of  the  line  afford  a  bare  subsist- 
ence. The  profession  is  an  open  one.  Substantially  no  general 
education  is  demanded  for  admission  to  it  in  most  of  our  States 
and  a  year's  zealous  reading  in  most  States,  two  years  in  almost 
any,  and  three  years,  it  is  believed  in  any,  will  enabl^  the  ordi- 
nary man  to  come  to  the  bar.  When  he  has  got  there  he  merely 
stands  with  his  fellows  waiting  for  such  employment  as  comes  to 
him  in  a  strenuous  competition. 

Numerous,  too,  as  the  lawyers  are  there  are  in  the  United 
States  over  15,000  more  physicians  and  surgeons  than  members 
of  the  bar.  There  are,  as  we  have  seen,  substantially  the  same 
number  of  clergymen  and  lawyers,  a  man  of  God  to  offset  every 
one  of  those  disciples  of  the  law,  and  there  are  more  than  five 
times  as  many  teachers  and  professors  as  there  are  lawyers,  and 
these  last  are  largely  maintained  by  the  contributions  of  the 
public,  exacted  by  law. 

Perhaps  part  of  the  attraction  of  the  legal  profession  lies  in 
the  unique  position  of  our  courts.  Parliament  is  supreme  in 
England  and  its  acts  can  not  be  questioned  by  the  highest  judi- 
cial tribunal.  The  legislative  and  executive  branches  are  not 
supreme  with  us.  There  is  always  a  written  constitution.  State 
and  Federal,  with  which  their  acts  must  be  compared  and  by 
which  they  must  stand  or  fall.  This  function  of  declaring  them 
valid  or  otherwise  on  such  comparison  belongs  to  our  courts  and 
the  bench  is  only,  as  it  were,  a  committee  of  the  bar  assigned  to 
a  special,  arduous  but  honorable  duty;  the  judges  are  still  of  the 
brotherhood.  This  great  concession  of  power  to  the  judiciary, 
made  as  a  new  thing  in  the  world  by  our  Federal  constitution,  is 
a  constant  factor  in  maintaining  the  power  and  importance  of 
both  bench  and  bar.  What  is  the  greatest  triumph  in  Mr. 
Joseph  Choate's  brilliant  life?  The  winning  of  the  decision 
from  the  Supreme  Court  of  the  United  States  against  the  valid- 
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ity  of  the  income  tax.  A  decision  reached  by  a  closely  divided 
court  in  which  one  justice  is  known  to  have  vacillated  until  the 
last.  It  utterly  deranged  the  revenue  of  the  nation  and  was  an 
exercise  of  power  undreamed  of  in  English  or  European  couils ; 
yet  it  met  with  instant  acquiescence  from  the  government  and 
the  people.  Such  a  success  as  Mr.  Choate's  could  not  come  to 
an  English  lawyer.  The  great  reputations  at  the  English  bar  of 
to-day  seem  to  have  been  derived  mainly  from  sensational  libel 
and  divorce  suits  and  none  can  originate  from  great  constitutional 
discussions.  The  English  judge  is  made  important  by  wig  and 
gown  and  javelin  men  and  great  state  and  income,  unlike  the 
judges  of  any  other  nation,  but  he  has  no  such  power  as  this 
which  our  courts,  under  the  impulse  of  our  bar,  can  exercise. 

Lawyers  are  students  of  precedent  and  have  been  called  by  a 
bold  and  bitter  tongue  **  the  conservers  of  old  abuses."  So  they 
have  sometimes  been,  deserving  the  taunt  of  Voltaire  and  in  this 
respect  the  clergy  and  all  great  seats  of  English  learning  have 
stood  with  them ;  but  in  a  society  where  many  supposed  safe- 
guards have  been  surrendered,  where  many  untrained,  shifting, 
passionate,  dislocated  elements  are  contending,  this  great  conser- 
vative element  plays  no  mean  or  useless  part.  Curiously 
enou^,  too,  the  bar  furnishes  not  only  a  good  deal  of  the  bal- 
last for  the  Ship  of  State  but  a  large  part  of  the  sails  as  well. 
Many  of  the  leaders  of  reform  have  been  lawyers,  as  Bentham, 
Brougham  and  the  humane  Bomilly  in  England,  Sumner,  Seward 
and  the  humane  Lincoln  in  America.  In  the  late  constitutional 
convention  of  New  York,  which  gave  the  guaranty  of  constitu- 
tional enactment  to  so  many  advanced  reforms,  133  members 
out  of  175  were  lawyers. 

When  we  turn  back  to  review  the  course  of  the  United  States 
and  consider  the  Declaration  of  Independence  and  conceive  its 
boldness  in  the  then  world  and  its  advancement,  we  must  remem- 
ber that  twenty-five  out  of  its  fifty-six  signers  were  lawyers.  If 
we  look  to  the  constitution  of  the  United  States  and  allow  the 
wisdom  it  evidenced  and  the  safety  it  has  assured,  we  must 
remember  that  thirty  out  of  the  fifty-five  members  of  the  con- 
vention that  framed  it  were  lawyers ;  that  of  the  twenty-five 
presidents  who  have  sworn  to  observe  it,  twenty  were  lawyers ; 
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and  of  the  twenty-four  vice-presidents,  eighteen  have  been 
lawyers ;  and  the  new  incumbents  are  both  gentlemen  of  the  bar. 
Of  234  cabinet  officers  up  to  1894,  appointed  by  those  presidents, 
219  have  been  lawyers, —  all  but  fifteen.  That  out  of  the  1,157 
governors  of  States,  Mr.  Benton,  who  is  still  my  authority,  was 
in  1894  able  to  find  the  occupation  of  only  978,  and  578,  far 
more  than  half  of  those,  were  lawyers.  That  up  to  1894  in  the 
Senate  of  the  United  States,  3,122  senators  had  been  seated 
and  of  these  2,068,  more  than  two-thirds,  were  lawyers;  in 
the  Lower  House  of  Congress  11,889  representatives  had  been 
enrolled,  and  of  these  5,832  have  been  lawyers;  that  in  some 
sessions  as  high  as  seventy-one  per  cent  of  botJi  Houses  have  been 
lawyers,  and  the  average  has  been  fifty-three  per  cent ;  that  ex 
necessitate  the  entire  judiciary  has  been  taken  from  the  bar. 
When  we  consider  all  this  we  must  confess  that  this  nation  in 
its  foundation  and  in  120  years  not  without  prosperity  and 
achievement  has  trusted  much  to  the  lawyers.  Magna  pars 
futy  the  bar  can  well  say,  **  A  great  part  of  this  I  was.'* 

One  cannot  conceive  that  such  a  reflection  should  be  other 
than  grateful  to  an  American  lawyer  who  loves  his  profession 
and  his  country  alike. 

A  jurist  has  been  well  described  as  one  who  knows  something 
of  the  laws  of  every  country  but  his  own,  and  there  are  those 
who  in  the  same  way  know  something  good  of  every  country, 
save  their  own,  but  that  unhappy  class  is  fortunately  limited. 

It  plainly  behooves  an  American  lawyer  to  consider  solemnly 
and  gratefully  the  noble  past  of  his  country  and  the  great  par- 
ticipation of  his  profession  therein.  It  ought  not  to  be  the  parent 
of  boastful  vaunts  on  the  part  of  the  bar  of  to-day,  but  of  earnest 
effort  to  prepare  for  and  to  fulfill  in  no  unworthy  manner  the 
high  and  serious  duties  devolving  upon  it.  Not  to  seek  to  beoome 
good  lawyers,  as  the  farmer  said  **  by  reading  all  the  morning 
and  talking  all  the  afternoon;"  not  to  be  what  Erasmus  called 
the  lawyers  of  England  in  Henry  the  Eighth's  time  "  A  most 
learned  species  of  profoundly  ignorant  men;  "  but  to  be  the 
enlightened  and  trained  servants  of  justice,  shaping  the  law  to 
its  heeds,  participating  more  than  their  fellow  men,  not  only  in 
administering,  but  also  in  creating  and  declaring  the  law,  aud 
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therefore  as  trustees  for  all  deeply  bound  to  seek  the  good  of 
all.  Said  President  Josiah  Quincy  of  Harvard  University  in 
1832  at  the  dedication  of  the  Dane  Law  School,  **  What  profes- 
sion more  deeply  influences  the  condition  of  society,  either  for 
evil  or  for  good?  '* 

The  bar  ought  to  be  zealous  for  wise  law  reforms,  because 
they  can  hardly  hope  to  prevail  without  its  aid  since  other  men 
trustfully  look  to  it  for  guidance  in  such  matters.  As  to  these 
reforms  the  public  is  the  client  of  the  bar  to  which  it  owes  a 
professional  duty,  faithfully  to  be  performed.  Large  freedom 
and  high  civilization  have  never  co-existed  in  the  world  without 
the  great  advancement  of  the  profession  which  'stands  for  the 
right  of  defense,  for  the  systematic  appeal  to  justice.  We  can- 
not read  the  future,  its  misty  and  shimmering  veil  deludes  us 
only  with  a  reflection  of  the  past,  but  we  may  well  believe  that 
D'Auguesseau,  when  he  called  his  brethren  of  the  bar  of  France 
**  An  order  as  old  as  the  magistracy  ^  as  noble  as  virtue^  as  nec^ 
essary  as  justice^^^  spoke  not  for  one,  but  for  all  times  and  all 
civilized  countries,  and  most  of  all  for  the  Great  Constitutional 
Monarchy  and  the  Great  Republic,  the  homes,  as  they  are,  of 
sober  and  stable  liberty. 

Charles  Noble  Gbeoobt. 

Univsbsitt  of  Wisconsin,  Madison,  Wis. 
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THE  LATE  CONSTITDTIONAL  CONVENTION  AND  CON- 
STITUTION  OF  SOUTH  CAROLINA. 

The  convention  was  called  to  order  September  10th,  1895,  in 
the  city  of  Columbia,  by  the  Secretary  of  State,  under  authority 
of  the  Act  of  the  State  Legislature  approved  December  24th, 
1894,  directing  the  holding  of  a  constitutional  convention  to' 
frame  a  new  constitution.  The  attendance  was  good,  only  two 
or  three  of  the  one  hundred  and  sixty  members  of  the  conven- 
tion being  absent.  Of  these,  six  were  negroes,  one  of  them  being 
a  full  black.  The  temporary  chairman,  Robert  Aldrich,  in  his 
address  on  taking  the  chair,  said  that  with  the  exception  of  the 
constitution  of  1790  the  one  now  to  be  framed  is  the  only  one 
that  is  entitled  to  be  called  the  exponent  of  the  untrammeled 
will  of  the  people  of  South  Carolina,  meaning  by  this  to  exclude 
the  convention  of  1860  that  carried  the  State  into  secession,  and 
the  convention  of  1868  that  was  ordered  by  the  President  of  the 
United  States. 

The  Governor  of  the  State,  John  Gary  Evans,  was  elected 
president  of  the 'convention.  He  delivered  a  brief  address, 
thanking  the  convention  for  the  honor  done  him  and  touching 
upon  the  work  before  them  eispecially  with  regard  to  the  exec- 
utive, the  judiciary,  homesteads,  education,  the  suffrage  and 
corporations.  He  reminded  his  hearers  that  it  was  their  duty  so 
to  fix  the  election  laws  that  their  wives,  children  and  homes 
would  be  protected  and  Anglo-Saxon  supremacy  preserved.  The 
reading  clerk  was  selected  by  the  extremely  practical  but  novel 
method  of  testing  the  capacity  of  the  candidates  by  having  them 
read  aloud  and  then  taking  the  vote  of  the  convention. 

The  president  was  directed  to  appoint  secretaries,  clerks,  door- 
keepers, pages  and  laborers  for  the  convention,  and  also  to 
appoint  twenty-two  committees  on  the  principal  parts  of  the 
new  constitution.  The  next  day  the  president  announced  these 
committees.    The  pay  of  the  members  was  fixed  at  two  dollars 
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a  day  and  five  cents  mileage.  September  12thy  the  Committee 
on  Bules  submitted  rules  for  the  conyention  and  they  were 
adopted.  Drafts  of  new  constitutions  were  received  and  were 
referred  to  appropriate  committees  for  consideration.  Many 
petitions  were  introduced  for  the  creation  of  new  counties, 
and  prolonged  debate  followed.  It  was  finally  decided  to  / 
create  a  new  county  to  be  called  Butler  County,  to  be  cut . 
off  from  Edgefield  County,  with  an  understanding  that  no  * 
other  new  counties  would  be  created  by  the  convention.  The 
next  day  the  convention  changed  the  name  of  the  new  county  to 
Saluda  County.  But  surely  the  creation  of  new  counties  is  not 
the  proper  work  of  a  constitutional  convention.  It  should  estab- 
lish a  system  under  which  they  may  be  created  by  the  General 
Assembly,  or  the  inhabitants  themselves,  or  both.  In  their 
report  on  the  creation  of  this  Butler  or  Saluda  County,  the  minor- 
ity of  the  committee  on  counties  very  properly  reported  the 
matter  should  be  left  to  the  General  Assembly,  but,  as  we  shall 
see  later  on  when  examining  other  work  of  this  convention, 
there  was  a  dearth  of  lawyers  or  others  who  had  made  any  study 
of  the  proper  field  of  a  constitutional  convention,  and  the  con-  -^ 
ventfon  did  many  things  that  went  beyond  its  proper  sphere. 
The  constitution  as  finally  adopted,  provides,  in  Art.  VII,  how- 
ever, very  properly,  a  general  method  under  which  the  General 
Assembly  may  establish  new  counties,  upon  petition  of  one- 
third  of  the  qualified  electors  within  the  area  proposed  to  be  set 
off  as  a  new  county.  Undoubtedly  the  question  of  the  lines  of 
some  of  these  counties  has  an  importance  not  apparent  to 
casual  observation,  for  upon  their  location  the  preponderance 
of  the  n^ro  voters  in  certain  sections  had  an  important  political 
bearing. 

On  the  evening  of  September  17,  the  convention  listened  to 
arguments  presented  by  leading  advocates  of  female  suffrage, 
one  of  the  speakers  being  Miss  Clara  M.  Clay,  a  descendant  of 
Henry  Clay.  Arguments  on  the  same  subject  were  also  made 
before  the  committee  to  which  it  was  referred.  Various  drafts 
of  clauses  for  the  new  constitution  relating  to  the  suffrage  were 
introduced.  In  the  debates  that  took  place  it  was  openly  avowed 
that  the  object  of  this  convention  is  the  retention  of  the  suprem- 
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acy  of  political  power  by  the  whites,  by  retaining  the  suffrage 
jn  their  hands,  so  far  as  is  possible.  This  was  also  hinted  at  in 
the  address  of  the  president  of  the  convention  on  taking  the 
chair,  already  referred  to.  The  problem  is  to  adopt  some 
method  that  will  not  conflict  with  the  amendments  to  the  constitu- 
tion of  the  United  States.  To  accomplish  this,  a  modification  of 
the  Mississippi  plan  seemed  desirable  to  the  delegates  generally. 
Briefly,  under  this  system,  all  can  vote  who  can  read  or  write, 
or  who  can  explain  a  clause  of  the  constitution  when  read  to  them. 
It  will  be  seen  at  once  that  under  such  a  system  all  whites,  how- 
ever illiterate,  can  be  admitted  to  vote,  while  all  negroes,  how- 
ever literate  or  otherwise  qualified,  can  be  prevented  from  voting. 
It  was  freely  stated  in  the  debates  that  took  place  in  this  con- 
vention that  an  educational  or  other  qualification  was  desirable, 
with  the  loophole  attachment,  as  it  was  called,  by  which  the 
illiterate  whites  might  get  through,  while  the  negroes,  even  if 
qualified,  might  be  kept  out.  Doubts,  however,  were  expressed 
as  to  the  constitutionality  of  such  a  system.  It  appeared  later 
on  that  the  subject  gave  the  committee  great  difficulty  and  at 
one  time  they  were  evenly  divided  on  the  advisability  of  plans 
submitted.  Incidentally  it  was  proposed  at  one  time  that  the 
members  of  the  House  of  Representatives  must  be  white,  twenty- 
one  years  of  age,  citizens,  and  residents  of  the  State  three  years, 
and  of  the  county  six  months,  but  this  was  laid  on  the  table  by 
102  votes  against  25.  One  scheme  to  exclude  negro  voters 
consisted  of  the  proposition  to  levy  a  potl^x'oT^j^  dollar  to 
be  paid  by  all  voters,  and  a  further  poll  tax  of  two  oSlttrs,  the 
non-payment  of  which  should  bar  one  from  voting,  ht  the 
scheme  was  too  evidently  conducive  to  fraud  to  mee^  with 
favor. 

Propositions  were  submitted  by  the  colored  mefeibers  forbid- 
ding discrimination  against  colored  voters,  but  these  were 
promptly  tabled.  It  would  not  be  easy  to  define  a  **  colored 
voter,"  for  delegate  George  D.  Tillman  contended,  to  the  hor- 
/Tor  of  the  members  of  the  convention,  that  there  was  not  a  foil 
blooded  Caucasian  on  the  floor  of  the  convention  I  One  member 
stated  that  he  was  •*  profoundly  moved  by  such  a  charge.**  The 
colored  members  spoke  well  and  forcibly  in  opposition  to  anj 
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discrimination  in  the  constitution  against  their  race*  as  regards 
suffrage.  They  were  listened  to  courteously,  but  their  proposi- 
tions were  promptly  voted  down.  That  the  suffrage  question 
was  the  main  issue  before  the  convention  was  freely  admitted. 
Del^ate  B.  B.  Tillman  even  went  so  far  as  to  say  **  that  the 
question  of  suffrage  and  its  wise  regulation,  is  the  sole  cause  of 
our  being  here."  The  noted  colored  delegate,  Robert  Smalls, 
ex-member  of  Congress,  took  the  opportunity  to  defend  himself 
and  his  associates  for  their  conduct  in  the  *^  carpet  bag  **  frauds 
and  other  frauds  of  the  reconstruction  period.  Delegate  J.  C. 
Sheppard  also  addressed  the  convention  at  some  length  on  the 
same  subject.  Delegate  George  D.  Tillman  replied,  admitting 
that  after  1876  a  compromise  was  arrived  at,  the  Federal  Govern- 
ment agreeing  to  stop  all  its  pending  election  prosecutions  and 
pardon  all  those  who  were  in  prison,  and  the  State  of  South 
Carolina  agreeing  to  pardon  all  Republicans  convicted  for  crimes 
growing  out  of  politics  and  to  cease  all  further  prosecutions. 

Qualified  woman  suffrage  was  proposed  as  one  way  to  retain 
the  supremacy  of  the  white  race^,  but  it  was  voted  down.  Dur- 
ing the  discussion  of  the  Mississippi  plan,  one  of  the  delegates, 
H.  C.  Patton,  said :  **  We  know  it  is  the  purpose  of  the  pro- 
posers of  the  bill  that  it  shall  not  be  impartially  enforced." 
After  prolonged  discussion,  on  the  2d  of  November  the  conven- 
tion agreed  to  adopt  the  suffrage  test  recommended  by  the 
committee.  Leaving  out  of  account  details  not  necessary  to  our 
purpose,  the  plan  adopted  is  similar  to  the  Mississippi  plan  in 
^giving  the  right  to  vote  to  those  who  can  read  any  section  of 
tiie  constitution  or  who  can  understand  and  explain  it  when  read 
to  them  by  the  registration  officer ;  but  this  is  to  be  the  law 
until  January  1,  1898,  only,  after  which  date  the  test  for  regis- 
tration is  to  be  the  ability  to  read  and  write  any  section  of  the 
State  constitution,  or  the  ownership  and  payment  of  taxes  dur- 
ing the  last  year  on  property  in  the  State  worth  $300.  Subse- 
quently an  important  amendment  was  adopted,^  providing  that 
any  person  denied  registpation  shall  have  the  right  to  appeal  to 
the  courts  for  redress. 

1  Article  n,  Sec  5. 
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Section  6  provideif  that  conviction  of  burglary,  arson,  obtain- 
ing goods  or  money  under  false  pretenses,  perjury,  forgery, 
robbery,  bribery,  adultery,  bigamy,  wife-beating,  house-breaking, 
receiving  stolen  goods,  breach  of  trust  with  fraudulent  intent, 
fornication,  sodomy,  incest,  assault  with  intent  to  ravish,  mis- 
cegenation, larceny,  or  crimes  against  the  election  laws,  shall 
4isqualify  one  from  voting.  The  whole  list  is  here  given,  to 
show  that  manslaughter  does  not  disqualify  one  from  voting 
under  this  constitution.  It  was  proposed  to  include  lynching, 
but  this  was  voted  down  upon  the  ground  that  the  penalty  for 
lynching,  as  well  as  for  murder,  being  death,  it  requires  no 
specific  disqualification  from  voting.  But  this  overlooks  the 
fact  that  there  may  be  various  minor  forms  of  lynching  that  do 
not  involve  the  death  penalty.  It  would  seem  that  under  this 
constitution  one  in  jail  under  sentence  of  death  for  lynching  or 
for  murder,  would  still  have  the  right  to  vote. 

The  frequency  of  lynch  law  is  evident  from  the  necessity  of 
making  provision  against  it  in  this  constitution.  Article  YJ, 
Section  6,  provides  that  if  an  officer  have  a  prisoner  in  his  charge, 
and  through  his  negligence,  permission  or  connivance  such  pris- 
oner be  taken  from  him  and  shall  undergo  death  or  bodily  harm 
by  a  mob,  etc.,  upon  true  bill  found,  such  officer  shall  be  deposed 
pending  trial,  and  if  found  guilty,  shall  be  ineligible  to  office 
unless  pardoned  by  the  Governor.  This  section  further  provides 
that  in  all  cases  of  lynching  where  death  ensues,  the  county 
shall  be  liable  in  exemplary  damages  of  not  less  than  two 
thousand  dollars  to  the  legal  representatives  of  the  person, 
lynched ;  and  the  county  shall  have  the  right  to  recover  the 
amount  of  such  judgment  from  the  parties  engaged  in  such 
lynching.  September  18th  the  convention  met  in  great  wrath, 
the  members  being  in  a  frame  of  mind  similar  to  that  of  the 
inhabitants  of  an  angry  beehive.  They  had  taken  umbrage  at 
an  editorial  statement  in  one  of  the  newspapers  published  m 
Columbia  with  regard  to  the  result  of  a  vote  changing  the  name 
of  Butler  County  to  Saluda  County,  and  the  action  thereon  of 
the  president  of  the  convention.  A  resolution  was  offered  *^  that 
the  convention  pronounce  said  editorial  statement  as  being  a 
malicious  falsehood.''     As  more  than  ten  members  objected  to 
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an  immediate  consideration  of  this  resolution ,  it  went  over, 
under  the  rales,  and  more  moderate  counsel  prevailing  the  next 
day,  it  was  voted,  after  several  resolutions  on  the  subject  had 
been  proposed,  that  the  said  editorial  statement  is  unsupported 
by  the  facts  and  is  untrue,  is  a  reflection  upon  the  honesty  and 
integrity  of  the  president  of  the  convention  and  an  insult  to  this 
body,  and  is  an  abuse  of  the  privilege  granted  to  the  press  in 
» admitting  its  members  to  the  floor  of  this  convention.  Sixteen 
members  felt  called  upon  to  give  the  reasons  for  their  votes. 
Thus,  W.  M.  Fitch  voted  **  no  ''  because  he  did  not  believe  the 
president  should  be  put  in  the  position  of  needing  a  resolution 
to  affect  his  character,  his  high  standing  being  personally  known 
to  him,  and  because  this  convention  has  no  business  to  pass  any 
resolution  relating  to  a  criticism  in  a  newspaper.  T.  E.  Dudley 
voted  **  no  '*  because  the  president  needs  no  vindication  of  his 
honest  intentions,  because  the  convention  is  not  assembled  to  try 
cases  of  libel  and  has  no  right  to  waste  the  money  of  the  people 
in  advertising  any  newspaper,  and  because  the  precedent  is  dan- 
gerous to  the  harmony  and  peace  of  the  convention,  and  the 
criticism  of  any  paper  should  be  treated  with  silent  contempt. 
These  are  cited  as  examples  of  the  sturdy  common  sense  of 
members  of  this  convention.  Unfortunately  the  convention 
voted  that  no  official  stenographic  report  of  their  proceedings 
should  be  taken,  and  we  are  therefore  deprived  of  the  assistance 
such  a  report  would  furnish.  We  are  obliged  to  rely  largely 
for  details  upon  the  repoi*ts  published  in  the  daily  newspapers. 
Article  1  —  the  Declaration  of  Rights  —  needs  but  little  com- 
ment. It  contains  the  usual  provisions  of  Bills  of  Rights  con- 
cerning the  people  as  the  source  of  political  power,  freedom  of 
religious  worship,  freedom  of  speech  and  of  petition,  the  right 
to  jury  trial,  to  the  writ  of  habeas  corpus^  etc.  In  the  debates 
on  this  article,  many  ^sections  were  objected  to  on  the  ground 
that  they  are  already  embodied  in  the  constitution  of  the  United 
States  and  therefore  their  repetition  in  the  State  constitution  is 
unnecessary.  But  this  overlooks  the  fact  that  unless  they  are 
repeated  in  the  State  constitution  they  would  fail  to  be  in  effect 
in  many  cases  occurring  in  the  State  in  which  the  jurisdiction  of 
the  United  States  could  not  be  invoked,  for,  generally  speaking, 
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the  statement  of  rights  in  the  constitution  of  the  United  States 
applies  only  in  the  case  of  prosecution  in  the  United  States 
courts. 

Section  11  provides  that  no  person  shall  be  elected  or  appointed 
to  office  for  life  or  during  good  behavior,  but  for  some  specified 
time  (except  notaries  public  and  officers  in  the  militia).  It  is 
difficult  to  conceive  what  led  the  convention  to  adopt  such  an 
extraordinary  principle.  The  same  section  also  provides  that* 
whoever  fights  a  duel  or  sends  or  accepts  a  challenge  or  aids  or 
abets  a  duel,  shall  be  deprived  of  holding  any  office  of  honor  or 
trust  and  shall  be  otherwise  punished  as  the  law  shall  prescribe. 
It  is  good  to  find  that  public  opinion ,  as  thus  reflected  in  the 
organic  law  of  the  State,  is  now  against  dueling  and  lynching. 

Reflecting  the  opinion  of  some  jurists  that  it  is  a  dangerous 
thing  to  concede  the  power  to  any  court  to  prevent  a  crime  by  a 
writ  of  injunction,  it  was  proposed  to  forbid  the  use  of  this  writ 
in  such  cases  upon  suit  brought  by  the  State.  But  after  much 
debate  this  proposition  was  rejected.  Section  19  of  Article  1 
provides  that  the  power  to  punish  for  contempt  shall  not  extend 
to  imprisonment  in  the  State  penitentiary,  a  very  proper  re- 
striction, since  in  most  cases  there  is  no  moral  turpitude  involved 
in  cases  of  contempt  and  unless  there  is,  there  is  obvious  impro- 
priety in  imprisoning  one  who  is  in  contempt  of  court,  with 
murderers  and  thieves. 

Section  28,  after  declaring  all  navigable  waters  of  the  State 
to  be  public  highways,  and  free,  also  provides  that  no  tax,  toll, 
etc.,  for  the  use  of  the  shores  or  any  wharf  thereon,  shall  be 
imposed,  unless  authorized  by  the  General  Assembly.  But  if 
any  one  has  already  acquired  title  to  such  property,  is  not  this 
clause  open  to  the  objection  of  taking  private  property  for  public 
use  without  compensation? 

The  effort  is  made  to  restrict  the  length  of  sittings  of  the  Gen- 
eral Assembly,  by  providing,  in  Article  III,  Section  9,  that  after 
the  next  four  sessions  thereof  the  members  shall  not  receive  any 
compensation  for  more  than  forty  days  of  any  one  session.  The 
General  Assembly  is  to  meet  annually.  The  fear  of  undue  or  un- 
wise exercise  of  power  by  the  Assembly  is  manifest  in  the  minute 
provisions  made  in  Sections  17  to  24,  as  to  the  style  of  all  laws. 
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that  each  one  shall  relate  to  bat  one  subject  that  shall  be  ex- 
pressed in  the  title ;  that  every  act  and  joint  resolution  shall  be 
read  three  times,  shall  have  the  great  seal  of  the  State  affixed  to  it 
and  shall  be  signed  by  the  President  of  the  Senate  and  the 
Speaker  of  the  House ;  in  determining  in  the  constitution  the  rate 
of  mileage ;  that  no  General  Assembly  shall  increase  the  pay  of 
its  own  members ;  that  adjournment  for  over  three  days  or  to 
some  other  place  must  be  by  consent  of  both  Houses ;  that  each 
House  shall  keep  a  journal  on  which  the  yeas  and  noes  shall  be 
entered  at  the  desire  of  ten  members  of  the  House  or  five  of  the 
Senate ;  and  that  the  session  shall  be  open  unless  the  House 
requires  secrecy.  (  Why  the  House  and  not  the  Senate  or  why 
not  leave  it  to  either  as  to  their  own  session?)  Many  of  these 
provisions  obviously  relate  to  the  management  of  its  own  busi- 
ness by  the  General  Assembly  and  are  out  of  place  in  a  consti- 
tution. They  would  seem  to  be  dictated  by  the  apprehension 
that  the  legislature  will  exceed  its  proper  functions  unless-  pre- 
vented by  the  organic  law  from  doing  so.  Are  these  apprehen- 
sions the  result  of  improper  performances  by  legislatures  in  the 
past,  or  because  with  the  increase  of  knowledge  in  the  commu- 
nity, dangers  not  thought  of  by  our  forefathers  are  apparent, 
and  an  effort  is  thus  made  to  guai'd  against  them? 

Under  the  influence  of  these  apprehensions  we  find  the  Gen- 
eral Assembly  is  forbidden  under  Section  34,  Article  HI,  to 
enact  any  local  or  special  law,  to  change  the  names  of  persons 
or  places ;  to  lay  out,  etc.,  any  highways ;  to  incorporate  cities, 
towns  or  villages,  or  to  amend  their  charters;  to  incorporate 
educational,  religious,  charitable,  social,  manufacturing  or  bank- 
ing institutions  not  under  the  control  of  the  State,  or  to  amend 
their  charters ;  to  incorporate  school  districts ;  to  authorize  the 
adoption  or  legitimation  of  children ;  to  provide  for  the  protec- 
tion of  game ;  to  summon  or  impanel  grand  or  petit  jurors ;  to 
provide  at  what  age  citizens  ishall  be  subject  to  any  public  duty ; 
to  determine  the  compensation  of  any  county  officer  ( except  by 
a  law  in  proportion  to  the  population  and  services  rendered). 

This  list  is  given  in  full,  for  it  is  curious  both  on  account  of 
what  it  contains,  as  well  as  what  it  omits.  Clause  XI  provides 
that  in  all  other  cases  where  a  general  law  can  be  made  applica- 
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ble,  no  special  law  shall  be  enacted.  But  who  shall  judge 
whether  a  general  law  can  be  made  applicable?  Manifestly,  to 
complete  this  scheme,  and  to  prevent  abuse  by  the  legislature, 
the  power  should  be  expressly  vested  in  the  judiciarj^.  Clause 
XII  of  this  section  then  goes  on  to  provide  that  the  legislature 
shall  enact  general  laws  on  these  subjects  which  shall  be  uni- 
form in  their  operations.  But  then  comes  the  proviso  that 
nothing  contained  in  this  section  shall  prohibit  the  General 
Assembly  from  enacting  special  provisions  in  general  laws. 
Does  not  this  open  the  door  to  a  virtual  repeal  of  the  preceding 
inhibitions? 

The  same  idea  of  limiting  the  power  of  the  legislature  is 
shown  elsewhere  in  this  constitution.  Thus,  Article  IX,  Sec- 
tions 2  and  9,  provides  that  charters  shall  be  granted,  changed 
or  amended  only  by  general  laws  (except,  etc.),  but  a  special 
charter  may  be  granted  after  the  above  inhibition  is  dispensed 
with  by  a  two-thirds  vote. 

An  instance  of  the  petty  detail  so  often  found  now  in  State 
constitutions  is  to  be  found  here  in  Article  IV,  Section  21, 
making  it  imperative  upon  the  Governor  to  reside  at  the  capitol, 
except  in  cases  of  contagion  or  the  emergencies  of  war,  but  dur- 
ing the  sittings  of  the  General  Assembly  he  shall  reside  where 
its  sessions  are  held. 

Article  Y,  on  the  Judicial  Department,  and  Article  YI,  on  Juris- 
prudence, are  very  long  and  contain  many  minute  details  more 
properly  falling  within  the  province  of  a  le^slature. 

One  noteworthy  change  is  made  in  Article  VI,  Section  3, 
ordaining  a  uniform  mode  of  pleading  without  distinction  between 
law  and  equity. 

It  was  proposed  to  give  any  city  or  town  the  power  to  form, 
alter  or  amend  its  own  charter  through  a  board  of  five  freehold- 
ers elected  for  that  purpose,  subject  to  the  ratification  of  the 
electors.  This  very  proper  extension  of  the  right  to  home  rule 
failed  to  pass,  however. 

The  National  League  for  the  Protection  of  American  Institu- 
tions, petitioned  the  convention  that  a  clause  forbid  any  estab- 
lishment of  religion  or  the  prohibition  of  the  free  and  full 
exercise  of  any  form  of  religion.     It  was  stated  that  twenty-five 
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of  the  forty-four  State  constitations  already  contain  similar  pro- 
Tisions.  An  unfavorable  report  was  submitted  and  adopted  on  a 
clause  to  prohibit  the  intermarriage  of  blacks  and  whites. 

September  23rdy  the  extraordinary  proposition  was  proposed 
for  insertion  in  the  constitution  that  no  man  should  be  allowed 
to  marry  until  examined  by  a  Board  of  Physicians  and  pro- 
nounced to  be  free  from  all  diseases  that  would  render  him  unfit 
to  be  a  husband  or  a  father. 

An  ordinance  was  proposed  f orbiddingthe  granting  of  divorces, 
continuing  the  existing  law  of  the  State,  but  for  the  sake  of 
interstate  comity,  recognizing  the  validity  of  divorces  granted  in 
other  States,  if  either  party  was  actually  a  resident  and  citizen 
of  such  State. 

Later  on.  Senator  Tillman  read  a  very  powerful  and  touching 
letter  from  a  divorced  woman,  in  consequence  of  which  a  clause 
was  adopted  admitting  the  validity  of  divorces  granted  in  other 
States,  but  with  the  strange  limitation  that  this  is  to  apply  only 
if  the  marriage  be  performed  in  South  Carolina,  and  one  of  the 
parties  live  in  another  State. 

But  even  this  failed  of  final  adoption,  and  Section  8,  of  Article 
XVII,  of  the  constitution,  now  reads :  **  Divorces  from  the  bonds 
of  matrimony  shall  not  be  allowed  in  this  State."  This  does 
not  apparently  include  the  non-recognition  of  divorces  granted 
in  other  States.  But  if  it  does,  such  denial  of  the  validity  of 
divorces  granted  elsewhere  probably  renders  the  clause  uncon- 
stitutional and  therefore  void  (see  Section  1,  Article  IV,  of  the 
constitution  of  the  United  States). 

Notwithstanding  the  growth  of  a  better  humanitarian  spirit, 
after  debate  in  which  it  was  declared  to  be  the  will  of  the  people 
of  the  State,  the  chain  gang  system  was  perpetuated  in  Sections 
6  and  9  of  Article  XU. 

Article  XXII,  Section  9,  does  away  with  the  common  law  as 
regards  the  property  rights  of  married  women.  In  consonance 
with  modem  ideas  it  gives  to  married  women  the  same  power  to 
contract  and  to  be  contracted  with  as  if  unmarried. 

It  was  proposed  to  abolish  the  right  of  dower  in  all  lands 
alienated  by  the  husband  during  the  life  of  the  wife,  but  no 
action  was  taken,  the  matter  being  left  to  the  legislature. 
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It  certainly  would  seem  to  be  the  function  of  the  legislature 
and  not  of  a  constitutional  convention  to  provide  a  scheme  for 
codifying  the  statutes  I  See  Article  VI,  Section  5.  And  the 
convention  wasted  much  time  in  a  discussion  as  to  the  compensa- 
tion of  the  codifiers. 

Article  VII  on  counties,  etc.,  contains  many  excellent  provis- 
ions along  with  provisions  that  should  not  incumber  a  constitu- 
tion. It  provides  for  the  formation  of  new  counties  by  the 
General  Assembly  upon  petition  and  a  vote  by  those  affected. 

An  interesting  debate  occurred  on  the  subject  of  town  govern- 
ment, the  New  England  system  being  explained  and  extolled  by 
delegate  George  D.  Tillman.  He  argued  strenuously  for  its 
introduction  into  South  Carolina.  It  was  stated  that  twenty-five 
towns  have  been  incorporated  every  year  for  the  last  twenty-five 
years.  This  shows  a  remarkable  disposition  on  the  part  of  South 
Carolinians  to  incorporate  themselves  under  the  township  system. 
Article  VII,  Section  11,  gives  power  to  the  legislature  to  organize 
townships  and  to  provide  a  system  of  township  government  — 
probably  as  the  result  of  this  discussion  and  explanation. 

A  very  proper  limitation  is  placed  by  this  Constitution  upon  the 
exercise  of  unlimited  or  oftentimes  capricious  power  of  the  Leg- 
islature in  granting  or  amending  charters  whether  quasi-public 
or  private.  Thus  Article  VIII,  Sec.  1,  provides  for  the  organi- 
zation and  classification  of  municipal  corporations  by  the  General 
Assembly  under  general  laws.  But  a  majority  of  the  electors  in 
the  city  or  town  must  give  their  consent. 

The  power  to  continue  the  peculiar  **  Dispensary  Law  "  of  the 
State  is  given  in  Art.  VIII,  Sec.  2. 

Article  VIII  prohibits  prize-fighting.  Section  7,  Art.  XVII, 
prohibits  lotteries,  their  advertisement  or  the  sale  of  lottery 
tickets.  It  is  good  to  note  the  growth  of  a  sound  public  opinion 
on  these  subjects,  thus  made  manifest  and  strengthened  through 
enactment  in  the  organic  law  of  the  State. 

Article  IX  on  Corporations  is  long,  and  reflects  current  public 
opinion  on  the  necessity  of  limitations  on  their  powers  as  well 
as  on  the  powers  of  the  General  Assembly.  In  addition  to  the 
now  usual  provisions  against  the  grant  of  special  charters,  the 
effect  of  the  Interstate  Commerce  Act  is  shown  in  Section  5, 
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prohibiting  discrimination  in  charges,  etc.  Section  7  prohibits 
railroad  and  telegraph  companies,  etc.,  from  consolidating  their 
stock.  All  railroads  in  the  State  must  be  incorporated  in  the 
State  (Sec.  8). 

Section  11  directs  the  General  Assembly  to  provide  by  general 
law  for  the  election  of  directors,  etc.,  of  all  corporations,  so 
that  minority  representation  shall  be  secured.  The  result  of 
this  victory  of  the  advocates  of  such  a  system  will  be  watched 
with  interest. 

It  provides  that,  under  such  a  law  to  be  passed  by  the  General 
Assembly,  each  stockholder  in  a  corporation  may  cast  as  many 
votes  as  the  number  of  shares  he  owns  multiplied  by  the  number 
of  directors,  casting  such  vote  for  any  one  candidate  or  distrib- 
uting it  among  two  or  more  candidates. 

Changing  the  rule  of  the  common  law,  Section  16,  of  Article 
IX,  gives  a  right  to  employes  of  railroad  corporations  to  sue 
the  corporation  for  injuries,  the  result  of  the  negligence  of  a 
f  ellowHservant.  The  objection  was  well  raised  that  this  is  legis- 
lative work  rather  than  the  proper  work  for  a  convention,  and 
is,  moreover,  class  legislation.  Nevertheless  the  section  was 
adopted.  But  the  General  Assembly  is  authorized  at  the  end 
of  the  section,  to  extend  this  remedy  to  any  other  class  of  em- 
ployes. 

The  excellent  feature  is  adopted  in  Section  13,  Article  X,  of 
directing  the  adoption  of  but  one  assessment  of  all  property  for 
taxation,  whether  by  the  State,  county,  school  or  municipality, 
and  this  assessment  shall  be  that  made  for  State  taxes  by  the 
State. 

Article  XI,  of  Education,  provides  a  complete  educational  sys- 
tem from  the  district  school  to  the  university.  Separate  schools, 
even  normal  schools,  are  provided  for  the  colored  race,  and  thus 
a  due  regard  is  manifest  for  their  education.  Full  debate  was 
had  in  the  convention  as  to  State  aid  to  the  colleges,  it  being 
urged  that  State  aid  should  be  extended  even  to  denominational 
colleges,  but  Section  9  wisely  provides  in  the  fullest  manner  that 
the  property  or  credit  of  the  State  shall  not  be  given  nor  used 
in  aid  of  any  church  or  denomination. 

The  want  of  wisdom  in  putting  into  a  constitution  details  that 
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should  be  left  to  the  legislature  is  illustrated  here  by  the  pro- 
vision that  the  General  Assembly  may  provide  for  the  mainte- 
nance of  three  colleges,  named.  Should  a  new  college  or  univer- 
sity be  formed,  no  matter  when,  that  should  receive  State  aid, 
as  by  a  gift  of  land  for  a  site,  the  constitution  must  first  be 
amended. 

Section  12  provides  that  all  the  net  income  to  be  derived  by 
the  State  from  the  sale  or  license  for  the  sale  of  liquors,  shall 
be  applied  annually  to  the  support  of  the  public  schools. 

The  convention  adjourned  sine  die  December  4th,  1895,  and 
the  new  constitution  went  into  effect  December  Slst,  1895,  with- 
out submission  to  the  people. 

One  of  the  most  noticeable  features  of  this  convention  and  its 
work  is  the  want  of  knowledge  shown  of  the  proper  sphere  of 
a  constitution  and  of  the  difference  between  what  should  be  put 
into  the  constitution  and  what  should  be  left  for  the  legislature 
to  enact  as  statutes.  No  one  seems  to  have  pointed  out  that  a 
constitution  should  contain  only  the  great  fundamentals  of  the 
organic  law,  leaving  the  details  of  law-making  to  the  legislature. 
The  members  of  this  convention  failed  to  grasp  this  principle 
and  therefore  their  work  included  too  much  mere  law-making. 
It  was  even  moved  by  one  member  <Hhat  there  shall  be  no 
session  of  the  legislature  this  year,  but  the  convention  shall  do 
its  work  in  its  place."  It  would  have  been  but  a  step  further 
for  the  convention  to  continue  indefinitely  in  session  and  to  carry 
on  the  government  of  the  State. 

Ek]ually  out  of  place  was  the  action  of  this  convention  in  chang- 
ing the  date  of  meeting  of  the  legislature  from  November  26th  to 
January  14th  following.  How  can  an  ordinance  ^  passed  before  a 
new  constitution  is  adopted,  change  the  constitution  already  in 
force?  It  was  the  duty  of  the  members  of  the  General  Assembly, 
under  their  oaths  of  office,  to  meet  at  the  time  and  place  fixed 
by  law,  and  this  convention  had  no  power  to  alter  this  daty. 
The  old  constitution  and  the  laws  thereunder  remained  in  fall 
force  and  effect  until  the  new  constitution  was  adopted  as  a  whole 
and  went  into  effect.     Until  this  was  done,  it  seems  clear  that 

^  See  also  Article  III,  Section  9,  to  the  same  effect 
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an  ordinance  of  the  convention  passed  before  the  new  constitu- 
tion was  adopted,  postponing  the  time  of  meeting  of  the  exist- 
ing General  Assembly,  was  absolutely  null  and  void.  It  is  easy 
to  see  that  this  might  give  rise  to  important  questions  of  law. 

Equally  wrong  was  the  action  of  the  convention  in  establish- 
ing a  new  county,  as  was  done,  as  already  explained.  This  also 
was  done,  not  in  the  constitution  itself,  but  by  an  ordinance, 
thus  perverting  the  proper  function  of  ordinances  passed  by 
constitutional  conventions.  Their  proper  object  is  the  settlement 
of  business  connected  with  the  work  of  the  convention  or  that 
which  is  pphemeral,  and  hence  should  not  be  put  into  the  consti- 
tution, which  is  to  last  indefinitely.  A  constitutional  convention 
has  no  business  to  undertake  legislative  work  and  to  enact  new 
statutes  under  the  guise  of  ordinances. 

Bearing  this  distinction  in  mind,  the  ordinances  passed  by  the 
convention  authorizing  the  auditing  of  the  bills  for  printing  for 
the  convention,  fixing  the  pay  of  the  members  and  employ^, 
providing  for  indexing,  etc.,  the  constitution,  were  proper  and 
right,  but  the  ordinances  passed  establishing  a  new  county,  post- 
poning the  session  of  the  General  Assembly,  providing  for  the 
payment  of  interest  on  the  public  debt,  were  improper  and 
wrong.  Bight  here  we  have  an  illustration  of  the  error  made 
by  the  convention  in  postponing  the  session  of  the  General  As- 
sembly from  November  to  January,  for  this  very  postponement 
made  it  necessary  for  the  convention  to  arrange  for  the  pay- 
ment of  the  interest  on  the  public  debt,  falling  due  January  1st. 
Had  the  General  Assembly  met  in  November,  as  was  its  duty, 
it  would  have  provided  for  this  payment,  and  the  constitutional 
convention  would  not  have  been  obliged  to  usurp  its  functions. 

The  constitution  also  passed  six  ordinances  declaring  that 
nothing  contained  in  this  constitution  shall  inhibit  the  General 
Assembly  from  enacting  laws  necessary  to  carry  into  effect  sub- 
scriptions to  the  capital  stock  of  certain  railroads  already  voted 
for  and  authorized  by  the  qualified  voters  of  the  six  counties 
named.  This  may  have  been  merely  excess  of  caution  but  it 
was  clearly  superfluous,  for  the  convention  could  not  impair  the 
obligation  of  any  existing  contract.  But  no  one  pointed  this 
out.    The  convention  seems  to  have  proceeded  upon  the  theory 
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that  it  was  supreme  and  that  whatever  it  did  was  law.  If  con- 
stitutional conventions  in  general  proceed  in  the  future  upon  this 
theory,  a  new  danger  awaits  us,  and  hence  the  propriety  of  this 
note  of  warning.  There  is  no  more  critical  period  in  the  life  of 
a  State  than  when  it  is  about  to  frame  and  adopt  a  new  charter 
of  government.  The  work  should  be  done  by  those  qualified  to 
do  it  and  among  them  should  be  at  least  some  jurists  and  lawyers 
with  a  knowledge  of  the  proper  function  of  a  constitutional 
convention. 

Equally  in  violation  of  the  principles  that  should  govern  a 
constitutional  convention  was  the  adoption  of  this  constitution 
and  the  declaring  it  operative  as  the  supreme  law  of  the  State, 
without  submitting  it  to  the  vote  of  the  electors.  It  is  true  this 
has  been  done  in  other  States  also,  but  none  the  less  is  it  a 
reprehensible  custom  and  one  that  shows  an  ignorance  of  the 
proper  procedure  that  should  be  followed  in  such  cases.  Judge 
Jameson  in  his  great  work  on  Constitutional  Conventions  has 
well  pointed  out  the  impropriety  of  this  coursd  and  it  is  one  that 
an  enlightened  public  opinion  should  frown  upon.  A  constitu- 
tional convention  is  not  the  people  in  convention  assembled.  It 
is  only  a  meeting  of  representatives  of  the  people,  it  being 
manifestly  impossible  for  the  people  to  assemble  in  convention. 
The  people,  by  the  vote  of  the  electors,  should  have  an  oppor- 
tunity to  accept  or  reject  what  their  representatives  have  pro- 
posed as  their  form  of  government. 

Amasa  M.  Eaton. 
Fbovidxkcb,  Bhodb  Iblanp. 
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COURTS  VERSUS  CLEARING  HOUSES. 

When  confronting  the  contract  of  indorsement,  the  modem 
clearing  house  official  does  not  seem  to  understand  <^  where  he 
is  at,  nor  why  he  is  there."  He  seems  prone  to  ignore  the  ob- 
vious distinction  between  general  indorsements,  which  transfer 
ownership  of  a  fund,  and  restrictive  indorsements,  which  retain 
ownership  of  the  fund,  while  declaring  express  trusts.  He  fails 
to  comprehend  that  every  general  indorsement  involves  two  con- 
tracts :  a  contract  of  sale,  which  is  governed  by  common  law 
rules ;  and  a  contract  of  indemnity,  which  is  the  creature  of  the 
law  merchant.  And  because  courts  observe  this  broad  distinc- 
tion, and  adhere  closely  to  rules  of  the  law  merchant,  clearing 
house  people  seem  disposed  to  misrepresent  the  courts,  and  even 
go  so  far,  in  some  instances,  as  to  question  judicial  integrity. 
Some  notable  instances  of  this  unwise  propensity  occurred  during 
the  past  year.  Sut  there  is  no  necessity  for  any  misunderstand- 
ing ;  nor  is  there  any  excuse  for  assailing  the  courts.  The  plain 
truth  is,  not  that  courts  have  changed  their  views,  but  that  clear- 
ing houses  have  sought  out  new  and  strange  devices  of  a  charac- 
ter unknown  to  the  law  merchant;  and  have  attempted,  against 
the  protest  of  courts,  to  fasten  their  new,  untried  inventions 
upon  the  business  world.  Since  the  advent  of  Lord  Mansfield, 
the  legal  character  of  the  contract  of  indorsement  has  not 
changed ;  because  the  reasons  which  underlie  that  contract  are, 
in  these  closing  years  of  the  nineteenth  century,  precisely  what 
they  were  five  generations  ago. 

And  yet,  in  the  midsummer  of  1896,  the  country  was  flooded 
with  circulars,  emanating  from  clearing  house  sources,  which 
conveyed  an  impression  that  recent  decisions  by  the  highest 
courts  had  either  reversed  or  seriously  impaired  the  ancient  rule. 
Many  of  those  circulars  hinted  at  recent  decisions  by  the  New 
York  Court  of  Appeals.  Some  alleged  newspapers  took  up  the 
cry,  but  credited  the  recent  decisions  to  the  United  States  Su- 
preme Court.    All  this  promiscuous  literature  was  misleading. 
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because  neither  of  those  courts  has  taken  any  new  departure. 
The  legitimate  result  was  to  awaken,  among  individual  bankers 
and  their  patrons,  a  feeling  of  needless  anxiety  and  distrust, 
utterly  needless,  because  the  law  of  indorsement  has  remained 
unchanged  for  generations  past,  and  is  likely  to  remain  undis- 
turbed for  generations  to  come.  Five  cases,  covering  almost 
every  conceivable  phase  of  the  law  of  indorsement,  were 
reported  during  the  year  1896.^  One  legal  principle  which 
governs  all  these  oases  is  simply  this:  Every  contract 
of  indorsement  must  be  construed  in  strict  accordance 
with  the  terms  of  that  indorsement;  restrictive  terms  must 
not  be  enlarged,  to  convey  ownership  of  the  fund ;  nor  can  gen- 
eral terms  be  so  restricted  as  to  show  the  relation  of  principal 
and  agent.  The  case  first  in  order  of  time,  and  the  one  which 
has  occasioned  some  unjust  comment,  is  Crane  v.  Bank,  decided 
February  17,  1896.  The  undispute<l  facts  were  substantially 
these:  March  13, 1891,  the  Anglo-Calif omia Bank,  of  San  Fran- 
cisco, made  its  draft  on  the  Fourth  Street  National  Bank,  of 
Philadelphia,  in  these  terms:  "Pay  to  the  order  of  Charles 
Early,  nineteen  hundred  and  ninety  dollars."  Five  days  later. 
Early  indorsed,  to  the  Keystone  Bank,  of  Philadelphia,  in  these 
terms :  "  Pay  to  the  order  of  John  Hays,  cashier  for  account  of 
Crane,  Parris  &  Co.,  of  Washington,  D.  C."  Bearing  these 
two  indorsements,  this  paper  reached  the  Keystone,  by  due 
course  of  mail.  Both  the  Keystone  and  the  Fourth  Street 
then  belonged  to  the  Philadelphia  Clearing  House  Association. 
On  the  morning  of  March  20,  1891,  when  that  association 
opened  for  business,  this  draft  was  presented  by  the  Keystone, 
and  was  duly  honored  by  the  Fourth  Street.  There  was  then 
a  clearing  house  balance  against  the  Keystone  of  more  than 
$47,000.'  This  balance  it  was  unable  to  pay,  and,  therefore, 
instead  of  "  clearing  "  on  that  day,  as  other  banks  did,  its  doors 
were  closed  and  government  officials  took  possession.  Under 
those  circumstances,  the  clearing  house  assumed  to  pocket  the 
proceeds  of  this  draft,  and  credit  the  same  to  the  Keystone, 

1  Hatchlnson  V.  Baoking  Company  (N.  C.)>  25  8.  B.  Bep.  971;  Bank  o. 
(N.  T.),  44  N.  B.  Bep.  776;  Boykin  v.  Johnson  (N.  D.),  69  N.  W.  Bep.  49; 
Bank,  118  N.  C.  668;   Bank  v.  Bank     Crane  v.  Bank,  178  Fenn.  St.  666. 
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instead  of  remittiDg  to  the  real  owners.  Crane  first  sought  to 
collect  from  the  clearing  house  officials ;  but  the  result  was  to 
develop  the  fact  that  the  Philadelphia  Clearing  House  Associ- 
ation, like  the  Detroit  Lime  Eiln  Club,  has  no  standing  before 
the  courts,  being  neither  a  corporation,  a  joint-stock  company, 
nor  a  partnership.  This  suit  was  then  brought  against  the 
original  drawee;  the  latter  resisted,  alleging  that  it  had  already 
paid  by  turning  the  money  over  to  the  clearing  house.  Speak- 
ing for  the  full  bench.  Justice  Williams  characterized  that 
defense  thus:  "  Plaintiffs  were,  on  March  19th,  owners  of  this 
draft.  On  that  day  they  indorsed  specially  to  the  Keystone, 
stating,  in  the  indorsement,  that  its  purpose  was  the  collection 
of  the  amount,  for  their  own  credit.  The  effect  of  that  indorse- 
ment was  to  make  the  Keystone  the  agent  of  the  indorsers,  for 
the  single  purpose  named.  The  title  to  the  draft  passed,  only  so 
far  as  was  necessary  for  the  purpose  of  the  agency  created  by  the 
indorsement;  ownership  of  the  proceeds  remained  all  the  while  in 
the  indorsers.  This  draft  had  not  been  collected,  and  remained 
the  property  of  Crane,  as  fully  as  before.  The  clearing  house 
had  no  right  to  demand  or  to  receive  the  amount  from  the  drawee, 
unless  it  did  bo  in  completing  the  day's  clearing  for  the  Keystone ; 
and,  if  it  had  demanded  and  received  it  for  that  purpose,  it  would 
have  held  the  money  for  the  owners  of  the  draft,  and  would 
have  been  accountable  to  them  for  it.  But  it  did  not  assist  the 
Keystone  to  clear.  It  demanded  and  received  the  amount  of 
this  draft  from  the  defendant,  and  appropriated  it  to  the  pay- 
ment of  the  Keystone's  indebtedness  to  the  clearing  house. 
This  is  the  *  payment '  set  up.  It  is  a  payment  to  one  who 
was  a  stranger  to  the  draft,  who  had  no  interest  in  the  proceeds, 
and  no  authority  to  act  as  agent  for  the  owners.  No  reason  has 
been  suggested  for  supposing  that  the  clearing  house  had 
acquired,  or  could  acquire,  a  title  to  this  draft,  by  the  mere 
accident  of  having  it  in  possession.  If  the  Keystone  had 
attempted  to  make  title  to  the  clearing  house,  by  indorsing  the 
draft  over  to  it,  that  would  have  been  wholly  inefficient,  because 
notice  of  the  limited  interest  of  the  bank  was  written  into  the 
indorsement,  and  any  party  taking  as  indorsee  of  the  bank 
would  be  bound  to  take  notice  of  its  want  of  title  and  its  inabil- 
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ity  to  confer  one .  The  drawee  had  notice,  therefore,  by  the 
indorsement,  that  the  clearing  house  had  no  title,  and  that  pay* 
ment  to  it  would  be  at  the  risk  of  the  payor/* 

This  opinion,  it  will  be  observed,  is  directly  in  line  with  that 
of  Justice  Miller,  in  Sweeney  v.  Easter,^  decided  in  December, 
1863.  In  that  case,  it  will  be  remembered,  Judge  Miller  said : 
"  The  words  *  for  collection  *  evidently  had  a  meaning.  That 
meaning  was  intended  to  limit  the  effect  which  would  have  been 
given  to  the  indorsement  without  them ;  and  warned  the  party 
that  (contrary  to  the  purpose  of  a  general  indorsement),  this 
was  not  intended  to  transfer  ownership  of  the  note  or  its  pro- 
ceeds. This  indorsement  was  not  intended  to  give  currency  or 
circulation  to  the  paper.  Its  effect  was  Just  the  reverse.  It 
prevented  the  circulation  of  the  paper,  and  its  effect  was  limited 
to  an  authority  to  collect  it/' 

To  the  careful  student  of  jurisprudence  it  will  appear  obvious 
that  Judge  Williams  is  not  only  directly  in  line  with  Judge 
Miller  but  that  he  is,  in  fact,  bulwarked  on  every  side  by  an 
overwhelming  array  of  judicial  authorities.  And  yet,  in  thus 
turning  the  judicial  searchlight  upon  the  peculiar  methods  of 
those  clearing  house  people,  and  in  thus  standing  by  the  ancient 
landmarks  of  the  law  merchant,  Judge  Williams  had  the  misfor- 
tune to  call  down,  upon  his  devoted  head,  the  wrath  and  scorn 
of  the  Banker's  Magazine.  Considering  the  bare  modicum  of 
useful  information  which  it  possessed  and  could  impart,  that 
magazine,  in  its  issue  of  July,  1896,  devoted  a  generous  share 
of  its  editorial  space  to  a  criticism  of  this  Pennsylvania  decision. 
That  editorial  deserves  to  be  rescued  from  the  obscurity  where, 
for  six  months,  it  has  reposed,  and  given  the  widest  possible 
notoriety,  because  it  is  a  remarkable  document;  remarkable, 
alike,  for  what  it  contains  and  for  what  it  does  not  contain,  for 
its  concealments  and  for  its  disclosures. 

Here  it  is :  **  The  decision  is  important  in  its  consequences,  aa 
it  makes  banks  which  have  paid  a  draft  through  the  clearing 
house  liable  to  pay  it  a  second  time,  if  the  bank  in  which  the 
check  was  deposited  fails  before  it  pays  the  depositor  the  amount 

1  68  u.  S.  166. 
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of  the  draft.  Hie  facts  were  that  Crane,  Parris  &  Co.,  sent  a 
draft  for  $1,990  to  the  Keystone  Bank,  for  deposit  and  collec- 
tion. On  the  morning  of  March  20, 1891,  at  half-past  eight,  the 
Keystone  sent  its  clerk  to  the  clearing  house  with  a  package  of 
checks  and  drafts  on  other  banks,  amounting  to  $70,005.46. 
The  other  banks  presented  checks  and  drafts  on  the  Keystone^ 
for  $117,035.21,  thus  making  the  Keystone  a  debtor,  in 
exchanges,  for  $47,029.75.  At  half -past  ten,  that  morning,  the 
Keystone  was  closed  by  the  bank  examiner,  and  the  balance  due 
by  it  was  not  paid.  The  other  banks  were  compelled  to  pay  the 
clearing  house  manager  the  amount  of  checks  held  by  the  Key* 
stone  on  them,  and  of  course  did  not  receive  payment  of  the 
checks  for  $117,035.21,  which  they  held  on  the  Keystone;  so 
that  they  paid  out  $70,005.46  which  they  owed,  and  lost  $117,« 
035.21  which  was  due  to  them.  Among  the  checks  on  the 
Fourth  Street  presented  by  the  Keystone,  was  the  check  depos- 
ited, in  the  Keystone,  by  Crane,  Parris  &  Co.,  and  the  proceeds 
of  that  and  other  checks  passed  through  the  clearing  house  by 
the  Keystone  were  used  in  paying  the  indebtedness  of  the  Key- 
stone to  the  other  banks.  Crane,  Parris  &  Co.,  first  sued  the 
clearing  house  committee,  for  the  amount  of  their  draft,  but  the 
court  decided  that  the  clearing  house  committee  merely  furnished 
a  place  for  making  exchanges,  and  was  not  the  collector  of 
checks  and  drafts,  and  consequently  was  not  responsible.  Then 
Crane,  Parris  &  Co.,  sued  the  Fourth  Street,  and  obtained  a 
judgment  which  compelled  the  bank  to  pay  the  draft  on  it  a 
second  time.    The  justice  of  this  decision  is  not  apparent." 

Having  thus  distorted  the  facts,  that  editorial  next  proceeds 
to  crucify  the  law,  thus :  *<  1.  The  law  is  that  when  a  person 
deposits  a  check  or  draft,  or  leaves  it  for  collection,  the  bank 
becomes  the  owner  of  the  check  or  draft,  and  is  liable  to  the 
depositor  for  the  amount  of  it  when  collected.  The  bank  owns 
the  check  and  owes  the  amount  of  it,  when  ciollected,  and  the 
bank  selects  the  mode  of  collecting  the  check.  The  transaction 
18  not  a  bailment,  where  it  is  expected  that  the  thing  deposited 
is  to  be  returned."  2.  The  Fourth  Street  had  actually  paid  tiie 
draft  sued  upon,  in  the  manner  and  through  the  agency  selected 
by  the  Keystone.     3.  Had  the  balance  of  exchange,  on  the  day 
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the  Keystone  failed,  been  in  its  favor,  no  one  would  contend 
that  the  Fourth  Street  would  have  been  liable  to  pay  the  draft  a 
second  time.  4.  The  Keystone  was  solvent,  when  the  exchanges 
were  made,  and  the  balance  struck.  Yet,  because  the  Keystone 
did  not  pay  the  balance  due  by  it,  the  Fourth  Street,  which  did 
pay,  is  required  to  pay  a  second  time.  A  logical  result  of  the 
decision  is  that  every  depositor  in  the  Keystone  Bank,  whose 
checks  were  paid  through  the  clearing  house  that  morning,  may 
sue  the  banks  which  have  paid  them,  and  compel  said  banks  to 
make  payment  a  second  time.  A  decision  which  produces  such 
results  cannot  be  right.*' 

Extended  comment  on  the  foregoing  would  be  clearly  a  work 
of  supererogation.  The  journal  in  which  it  appeared  as  an  edi- 
torial is  now  in  the  fiftieth  year  of  its  existence;  but  if  the 
above  is  a  sample  of  the  mental  sustenance  it  has  generally  dealt 
out,  it  is  not  surprising  that  its  patrons  often  find  themselves  in 
the  meshes  of  the  law.  The  record  in  this  Pennsylvania  case 
shows  a  deliberate  breach  of  trust,  connived  at  by  clearing  house 
officials,  a  fraudulent  conversion  of  money  known  to  belong  to  a 
Washington  firm.  That  record  shows  a  deliberate  conspiracy  of 
which  this  clearing  house  was  the  instigator  and  the  beneficiary, 
the  Keystone  bank  a  mere  scapegoat,  and  this  Washington  firm 
predestined  victims.  A  more  palpable  skin-game  than  the  one 
thus  perpetrated  upon  Crane,  Parris  &  Co.,  could  not  have  been 
worked  by  these  clearing  house  gentry,  even  had  they  been 
lineally  descended  from  those  thieving  money-changers  once 
scourged  out  of  the  temple.  And  the  soup  of  which  Oliver 
Twist  so  inconsiderately  demanded  a  further  supply,  was,  I  sub- 
mit, no  more  transparent,  no  less  substantial,  no  thinner,  than 
the  defense  of  those  conspirators,  thus  ostentatiously  paraded 
by  the  Bankers  Magazine.  Its  pretended  statement  of  facts  is 
false  and  misleading.  It  alleges  that  the  paper  was  sent  to  the 
Keystone  "  for  deposit  and  collection."  The  unquestioned  fact 
is  that  paper  was  sent  "for  collection  and  remittance,"  as  in 
one  of  the  North  Carolina  cases,  injra^  and  was  indorsed  to  that 
effect. 

The  editorial,  both  in  its  statement  of  facts  and  in  its  con- 
clusions of  law,  utterly  fails  to  distinguish  between  restricted 
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and  general  indorsements.  And  a  careful  perusal  of  those  legal 
conclusions  wUl  go  far  towards  convincing  the  unprejudiced 
reader  that,  down  on  Manhattan  Island,  law  books  must  be 
largely  made  up  of  what  that  editor  does  not  know  about  the 
jurisprudence  of  his  country.  Again,  that  journal  plumes  itself 
on  the  fact  that,  to  borrow  its  own  words,  **  all  the  latest  decis- 
ions affecting  bankers,  rendered  by  the  United  States  courts, 
and  State  courts  of  last  resort,  will  be  found  in  the  Magazine's 
Law  Department,  as  early  as  obtainable."  Yet,  notwithstand- 
ing that  high-sounding  flourish,  readers  of  that  journal  will  search 
its  pages  in  vain  for  any  mention  of  the  New  York,  North  Caro- 
lina and  North  Dakota  cases  above  cited,  each  of  which  directly 
affects  the  banking  interest,  each  of  which  discusses  the  con- 
tract of  indorsement,  and  each  of  which  is  directly  in  line  with 
the  opinion  of  Judge  Williams.  Turning  away,  for  example, 
from  the  six-foot  boiler  and  ten-foot  whistle  of  the  Bankers 
Magdzinef  to  an  examination  of  these  recent  cases,  we  shall  find 
four  different  opinions,  each  written  by  a  different  judge;  we 
shall  find  that  neither  of  those  opinions  refers  to  either  of  the 
others ;  we  shall  find  the  different  opinions  so  near  together,  in 
point  of  time,  that  neither  judge  could  have  known  what  was 
said  by  any  other;  we  shall  find  each  of  these  four  judges  in 
accord  with  Judge  Williams;  we  shall  find  the  five  judges, 
representing  New  York,  North  Carolina,  North  Dakota  and 
Pennsylvania  respectively,  actually  keeping  step,  as  if  they 
really  touched  elbows.  And  the  reason  for  that  consensus  of 
opinion  is  obvious  —  those  five  judges  have  camped  on  the  trail  of 
Mansfield  and  Marshall,  of  Kent  and  Story,  of  Bleckley,  Black 
and  Cooley .  In  their  different  and  widely  separated  jurisdictions 
each  of  those  judges  seems  disposed  to  heed  the  injunction, 
**  Remove  not  the  ancient  landmark  which  thy  fathers  have  set.^* 
Three  months  before  the  publication  of  that  editorial  criticism 
came  the  case  of  Boykin  v.  Bank,^  decided  March  31,  1896,  and 
being  one  of  the  several  cases  growing  out  of  the  failure  of  the 
Bank  of  New  Hanover,  at  Wilmington,  N.  C.  Boykin  sued  the 
Bank  of  Fayetteville,  to  recover  the  proceeds  of  a  draft  drawn 

1  lis  N.  C.  568. 
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by  him  and  indorsed  <^for  collection  and  remittance/'  to  the 
New  Hanover.  The  indorsee  sent  the  paper  to  defendant;  the 
latter  made  collection  and  credited  the  proceeds  to  the  insolvent 
New  Hanover.  Speaking  for  the  full  bench  Justice  Clark  said 
this:  **  The  indorsement  •  for  collection  '  was  notice  to  defend- 
ant that  plaintiff  was  owner,  and  that  the  Wilmington  bank  was 
merely  an  agent.  If  defendant  had  actually  paid  the  money^  to 
such  agent,  before  any  notice  from  the  principal,  it  would  have 
been  a  discharge  of  liability;  but  there  has  been  no  payment, 
simply  an  entry  on  the  books,  to  the  credit  of  the  Wilmington 
bank,  which  was  an  authority  to  that  bank  to  draw ;  but  this 
could  be  corrected,  by  a  counter  entry  and  by  notice  to  the  Wil- 
mington bank  that  the  money  had  been  paid  to  the  principal. 
As  the  latter  bank  has  become  insolvent,  and  has  gone  into 
liquidation,  it  was  proper  that  the  principal  should  intervene,  and 
not  permit  the  fund  to  go  into  the  hands  of  his  insolvent  agent. 
Had  defendant  refused  to  pay  the  money  over  to  the  Wilmington 
bank,  it  is  settled  that  the  latter  could  not  maintain  an  action  to 
recover  from  defendant,  but  plaintiff  alone  could  maintain  such 
action,  being  the  real  party  in  interest." 

The  case  next  in  order  of  time  was  Hutchinson  v.  Banking 
Company,^  decided  by  the  New  York  Court  of  Appeals,  October 
6,  1896.  The  cases  thus  far  quoted  from  are  instances  where, 
while  the  indorsement  was  restrictive  in  terms,  parties  claiming 
under  that  indorsement  claimed  ownership  of  the  fund ;  but  in 
this  New  York  case  we  find  those  conditions  exactly  reversed. 
Here  the  indorsement  was  unrestricted  in  terms,  yet  the  indorser 
sought  to  show  by  parol  that  his  indorsee  was  merely  a  collect- 
ing agent.  These  were  the  facts :  *  The  suit  arose  from  a  draft 
made  by  the  Interstate  Mortage  Trust  Company,  of  Greenfield, 
Mass.,  on  the  Packard  National  Bank,  also  of  Greenfield,  payable 
to  the  order  of  one  Eaulback.  That  draft  was  three  times 
indorsed,  thus: — 

*^  Fay  to  the  order  of  Hutchinson."  (signed).  <*  Eaulback." 

*<  Pay  to  PattoD,  or  order,"  (signed),  '*  Hutchinson." 

**  For  deposit,  to  the  credit  of  Patton."  (signed),  «<  Patton." 

1  44  N.  B.  Rep.  776. 
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Patten  deposited  this  draft,  bearing  these  and  no  other  indorse- 
ments, with  defendant,  and  was  credited  therefor  on  his  pass 
book.  Defendant  then  indorsed  the  draft  *^  for  collection/' 
over  to  the  First  National  Bank,  also  of  Greenfield.  The  paper 
was  promptly  honored,  and  defendant  received  the  proceeds 
thereof  by  due  coarse  of  mail.  Meanwhile  Patton  had  made  an 
assignment,  being  wholly  msolvent,  and  defendant  being  one  of 
his  principal  creditors,  appropriated  such  proceeds,  and  gave 
him  credit  therefor.  At  this  juncture  Hutchinson  came  forward 
and  demanded  such  proceeds  from  defendant,  alleging,  as  the 
reason  for  such  demand,  that  he  really  owned  this  paper,  at  the 
time  it  was  deposited  with  defendant;  that  he  never  sold  it  to 
Patton,  but  merely  intrusted  it  to  him  for  collection,  and  with 
verbal  instructions  to  deposit  the  draft  with  defendant,  for  col- 
lection. In  other  words,  Hutchinson  sought,  by  parol,  to  con- 
tradict and  vary  the  terms  of  his  written  contract ;  and  to  show 
that  his  indorsement,  though  in  general  terms,  was  designed  to  be 
restrictive  in  its  effect.  For  most  obvious  reasons  he  could  not 
recover,  against  a  bona  fide  holder;  because  every  party  to  com- 
mercial paper  is  bound  by  the  terms  of  his  contract.  In  send- 
ing the  plaintiff  out  of  court,  empty-handed.  Justice  Bartiett 
closes  a  very  able  opinion,  thus:  ^*  Hutchinson  made  this  result 
possible  by  indorsing  the  draft  generally,  when  ordinary  pru- 
dence dictated  that  he  should  have  indorsed  it  for  collection." 

Next  in  order  of  time  comes  Bank  v.  Johnson,^  decided  by 
the  Supreme  Court  of  North  Dakota,  November  14, 1896.  The 
facts  were  these:  Geschke,  the  owner  of  a  certificate  of  deposit, 
issued  by  the  Lloyds  National  Bank,  of  Jamestown,  N.  D.,  in- 
dorsed it  thus :  **Pay,  to  the  order  of  the  Bank  of  Anacortes,  for 
collection  account  of  Geschke."  The  Anacortes  indorsed  **  for 
collection  "  to  plaintiff  bank.  Plaintiff  sent  it  to  the  Lloyds, 
and  the  latter  responded  by  sending  its  draft  on  a  St.  Paul  bank. 
On  receipt  of  such  draft  plaintiff  credited  the  amount  thereof  to 
the  Anacortes,  and  forwarded  the  paper  to  its  St.  Paul  corre- 
spondent for  collection.  This  draft  was  dishonored;  and,  as  a 
matter  of  fact,  both  the  Anacortes  and  the  Lloyds  were  insol- 

»  69  N.  W.  Hep.  49. 
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vent,  and  the  latter  passed  into  the  hands  of  defendant  Johnson 
as  receiver.  On  being  notified  that  the  paper  had  been  dishon- 
ored, plaintiff  charged  the  amount  thereof ,  back  to  the  Anacor- 
tes.  The  record  shows  that  five  different  banks  became  mixed 
up  in  the  attempt  to  collect  a  certificate  issued  by  one  of  them, 
but  nothing  came  of  it.  There  were  entries  and  counter  entries, 
all  along  the  line,  but  not  a  dollar  was  realized  by  the  creditor. 
A  more  disgraceful  and  hopeless  muddle  would  be  difficult  to 
conceive.  Indeed,  it  could  not  well  have  been  more  disgraceful, 
had  each  of  the  participating  banks  been  a  patron  and  disciple  of 
the  Banker* 8  Magcmne^  and  taken  its  cue  from  that  journal. 
As  receiver  of  the  insolvent  Lloyds,  defendant  Johnson  came 
into  possession  of  certain  dividends.  These  were  sued  for  by 
plaintiff  bank,  upon  the  ground  that  it  had  made  advances  to 
the  Anacortes,  from  which  the  collection  was  received,  upon  the 
faith  of  that  collection.  Geschke,  the  real  owner  of  the  fund, 
and  the  unfortunate  victim  of  all  these  transactions,  was  per- 
mitted to  intervene.  Johnson,  as  receiver,  brought  the  disputed 
fund  into  court,  to  abide  the  event  of  the  suit.  Owing  to  the 
number  of  banks  involved,  and  their  entries  and  counter  entries, 
the  matter  was  somewhat  complicated.  Fortunately  for  the 
honest  administration  of  justice,  however,  the  duty  of  writing 
the  unanimous  opinion  of  the  full  bench  was  placed  in  safe 
and  able  hands.  That  duty  was  devolved  upon  Justice  Corliss, 
in  whose  comprehensive  mental  grasp  the  whole  problem  becomes 
plainer  than  any  pike  staff.  So  far  as  my  reading  goes,  neither 
Stone,  of  Alabama;  Bleckley,  of  Georgia;  Cooley,  of  Michigan; 
Church  or  Folger,  of  New  York;  nor  Black,  of  Pennsylvania, 
has  left  on  record  an  abler  opinion,  on  any  question  of  commer- 
cial law.  To  those  who  are  disposed  to  cavil  and  fling  at  the 
**  cowboy  "  law  of  the  **  wild  and  wooly  West,"  I  commend  this 
opinion  as  richly  meriting  a  careful  perusal.  Among  other  things 
he  said,  in  substance,  this:  *<The  certificate  issued  by  the 
Lloyds  was  the  property  of  Geschke.  He  did  not  sell  it  to  the 
Anacortes,  but  merely  intrusted  it  to  such  bank,  as  his  agent,  to 
collect  the  same,  and  to  place  the  amount  to  his  credit.  By  in- 
dorsing it  for  collection  and  credit,  he  notified  the  whole  world 
that  he  had  not  parted  with  his  title  to  the  paper;  that  whoever 
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might  secure  possession  of  it,  in  the  process  of  making  collection 
according  to  the  usages  of  banks,  would  hold  it  as  his  property, 
and,  therefore,  could  not  treat  it  as  the  property  of  any  other.^ 
Again,  he  said  in  substance:  **  This  certificate  being,  to  plain- 
tiff's knowledge,  the  property  of  Geschke,  plaintiff  could  not 
make  advances  thereon  to  the  Anacortes,  or  in  any  manner  deal 
with  it  except  as  the  property  of  Geschke.  Until  it  should  have 
collected  the  same,  the  relation  of  principal  and  agent  would 
exist  between  plaintiff  and  Geschke.  Any  advance  or  credit 
which  it  might  make  prior  to  that  time  would  not  in  any  man- 
ner prejudice  Geschke's  right  to  it,  or  to  other  property  which 
had  been  substituted  for  it.'*  And  again:  "If  plaintiff  had 
actually  collected  the  sum  due  on  this  certificate,  it  could  law- 
fully  have  credited  the  amount  of  such  collection  to  the  Ana- 
cortes, and  thus  have  transmuted  its  relation  of  agent  for  the 
owner  to  that  of  debtor  to  the  Anacortes  ♦  ♦  *  But  plain- 
tiff did  not  receive  cash  in  making  the  collection.  It  violated 
its  duty  to  Geschke,  in  two  important  particulars.  It  sent  the 
paper  direct  to  the  debtor ;  and  it  accepted  a  draft  instead  of 
money  in  payment.  That  it  should  not  have  sent  this  paper  direct 
to  the  debtor  is  obvious;^  it  is  equally  true  that  it  had  no 
authority  to  receive  anything  but  cash  in  payment.'  ♦  ♦  * 
Up  to  the  moment  of  receiving  cash,  the  relation  of  principal 
and  agent  remains  unaltered.  Whatever  changes  of  form  the 
principal's  property  undergoes,  while  in  the  hands  of  the  agent, 
it  is  still  the  property  of  the  principal,  and  he  may  follow  it  as 
such.  If  the  agent  surrenders  the  paper,  or  receives  other  paper 
in  its  place,  the  principal  may  claim  the  substituted  paper,  or  he 
may  repudiate  this  act  of  his  agent,  and  claim  the  original  paper 

1  Bank  v.  Bank,  76  Ind.  61;  Claflin  Bank  o.  Armstrong,  148  U.  8.  60;  Bank 

«.  WUson,  fil  Iowa,  15;  Armstrong  v,  v.  Bank,  155  U.  S.  566. 
Bank,  90  Ky.  431;  Tyson  v.  Bank,  77  >  Citing  Bank  v.  Packing  Company, 

McL  412;  Bank  v.Bank,  148  Mass.  558;  117  m.  100;  Bank  v.  Goodman,  109 

Bank  v.  Clark,  23  Minn.  263;  Bank  v.  Penn.  St.  422. 

Hanson,   83   Minn.    40;   Hoffman   v,  *  Citing  Levi  o.  Bank,  15  Fed.  Cas. 

Bank,  46  N.  J.  Law,  604;  Naser   v.  415;  Bank  v.  Ashwortli  (Penn.),  16 
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St.  384;  Blaine  v,  Bonme,  11  R.  1. 119; 
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at  the  hands  of  the  debtor.  The  latter  is  bound  to  take  notice 
of  the  limitation  on  the  power  of  the  agent,  which  renders  na- 
gatoiy  every  act  he  does  in  connection  with  the  collection,  unless 
it  is  the  surrender  of  the  paper  to  the  debtor  for  cash." 

If  the  mind  of  the  editor  of  the  Banker's  Magazine  is  at  all 
open  to  conviction,  touching  the  law  of  indorsement,  he  will  find 
much  wholesome  instruction  in  the  broad-gauge  opinion  from 
•which  the  above  is  taken.  The  commercial  law  adjudications 
of  last  year  were  very  handsomely  rounded  up  by  the  case  of 
National  Citizens  Bank,  of  New  York  v.  Citizens  National  Bank, 
of  Raleigh,^  decided  by  the  Supreme  Court  of  North  Carolina, 
November  24,  1896.  The  facts  were  these:  A-  resident  of 
Baleigh  drew  his  check,  in  favor  of  a  resident  of  New  York  City, 
which  plaintiff  undertook  to  collect*  To  that  end,  plaintiff 
indorsed  the  paper,  thus:  **  For  collection,  for  account  of 
National  Citizens  Bank,  of  New  York."  Thus  indorsed,  the 
paper  was  sent  to  the  Bank  of  New  Hanover,  at  Wilmington. 
The  latter  indorsed  it  thus:  •*  For  collection,  account  of  Bank 
of  New  Hanover,  Wilmington,  N.  C."  Bearing  these  two 
indorsements,  this  paper  was  sent  to  defendant  bank.  The  lat- 
ter at  once  credited  the  amount  to  the  New  Hanover,  and,  on  the 
same  day,  collected  from  the  payor.  During  all  these  transac- 
tions, the  New  Hanover  was  really  insolvent;  as  a  matter  of 
fact,  its  deed  of  general  assignment  was  recorded  only  fifteen 
minutes  after  it  had  been  credited  with  the  amount  of  this  check. 
And  even  after  making  such  credit,  there  was  a  balance  against 
the  New  Hanover  in  favor  of  defendant.  For  that  reason 
defendant  refused  to  pay  such  proceeds,  and  this  action  was 
brought  to  recover  the  same.  Plaintiff  recovered  judgment, 
from  which  defendant  appealed. 

Justice  Montgomery,  speaking  for  the  full  bench,  said  this  in 
substance:  **  There  was  no  error  in  rendering  the  judgment. 
Defendant  saw  from  the  indorsement  on  the  check,  that  it  was 
the  property  of  plaintiffs  and  that  the  New  Hanover  was  merely 
an  agent  to  collect  it  for  plaintiffs.^  If  there  ever  had  been  any 
conflict  in  the  decbions   of  this  court   on  the  subject-matter 

1  25  S.  E.  Rep.  971.  «  Citing  Boykin  «.  Bank,  118  N.  C.  56S. 
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embraced  in  this  opinion  before  the  case  of  Boykin  v.  Bank, 
was  decided,  that  opinion  would  seem  to  have  resolved  the 
doubt.  It  was  held  in  that  case,  in  substance,  that  wherever  it 
appeared  on  the  face  of  the  paper  that  it  was  in  the  possession 
of  a  bank  for  collection,  the  proceeds  were  the  property  of  the 
owner;  and  that  the  actual  collecting  bank  is  liable  to  the 
owner  in  case  of  the  insolvency  of  any  intermediary  bank  which 
has  received  it  for  collection,  unless  the  actual  collector  had 
remitted  the  proceeds  or  its  equivalent  to  the  bank  from  which 
he  received  it,  before  he  had  notice  of  that  bank's  insolvency. 
Simply  entering  credits,  on  mutual  accounts  between  the  actual 
collecting  banks  and  their  intermediaries,  will  not  protect  the 
actual  collector  from  the  demands  of  the  owner.  For  their  own 
convenience,  it  may  be  well  for  banks  to  observe  such  rules,  but 
they  will  not  be  allowed  to  work  injury  and  loss  to  owners  of 
checks  and  drafts,  who  send  them  out  to  be  collected  and  the 
proceeds  returned  to  them."  To  recapitulate.  All  these  cases 
recognize  the  very  obvious  principle  that  all  parties  to  a  contract 
of  indorsement  must  stand  or  fall  by  the  precise  terms  of  that 
indorsement.  Every  person  dealing  with  the  indorsed  instrument 
has  a  right  to  assume,  and  must  assume,  that  the  contract  is  pre- 
cisely what,  upon  its  face,  it  purports  to  be,  neither  more  nor  less, 
and  that  its  terms  will  not  be  varied .  Take  the  every-day  case  of  an 
indorsement  **  for  collection,"  like  any  of  those  above  set  forth  : 
The  relation  between  indorser  and  indorsee  is  that  of  beneficiary 
and  trustee ;  and  this  is  an  express  trust,  pure  and  simple. 
But  if  the  indorsee  transfers  either  the  paper  or  its  proceeds  to 
any  third  person  having  notice  of  the  indorser's  equities,  such 
transferee  will  be  a  constructive  trustee  for  such  indorser.  It  is 
upon  this  familiar  principle  thatindorsers  are  so  often  permitted 
to  reclaim  the  fund  from  a  transferee  of  the  indorsee. 

It  is  never  safe  to  intermeddle  with  a  trust  fund ;  whoever 
takes  it  without  consideration  and  without  notice,  or  pays  full 
value,  but  with  notice,  must  respond  to  the  beneficiary.  In 
conclusion :  It  will  be  observed  that  Judge  Williams  was  clearly 
right,  and  the  Bankers  Magazine  just  as  clearly  wrong.  It 
will  be  further  observed  that  the  opinion  of  Judge  Williams  is 
not  only  sound  in  legal  principles,  but  that  he  is  in  the  right  line 

VOL.   XXXI.  15 
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of  judioial  antbority.  It  is  not  merely  the  Supreme  Court  of 
PennsylyaDia,  therefore,  but  the  current  and  weight  of  judicial 
authority,  generally,  against  which  this  Manhattan  Island,  fog- 
horn lifts  up  its  feeble  voice.  Because,  if  there  was  injustice  in 
the  decision  rendered  by  Judge  Williams,  then  nearly  every 
case,  on  either  side  of  the  Atlantic,  involves  a  denial  of  justice. 
Whenever  a  judicial  officer,  who  has  done  neither  more  nor 
less  than  his  official  duty,  and  whose  lips  are  sealed  for  the  time 
being,  is  assailed  —  the  matter  comes  home  to  all  of  us.  AndT 
if  the  assailant  appears  to  have  taken  shelter  behind  the  breast- 
works of  impersonal  journalism,  more  especially,  it  is  the  right 
and  duty  of  law-abiding  citizens  to  speak,  and  in  no  uncertain 
terms.  In  thus  speaking,  a  spade  should  be  called  a  spade  -^ 
not  hinted  at,  as  being  an  oblong  garden  implement. 

Geo.  C.  Worth. 
St.  Louis,  Mo. 
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THE   EVOLUTION  OF   THE  AMERICAN  FEE   SIMPLE. 

In  the  interesting  little  work  of  the  historian,  Edward  A.  Free- 
man, entitled,  **  The  Growth  of  the  English  Constitution,'*  es- 
pecial prominence  is  given  to  the  tendency  of  our  modern  social 
system  to  work  •back  to  the  principles  and  the  simplicity  of 
Anglo-Saxon  law  and  custom.  A  comparison  of  our  American 
fee  simple,  the  highest  estate  in  real  property,  with  the  tenure 
of  and  estates  in  land  in  Anglo-Saxon  days,  will  furnish  a  very 
striking  example  of  this  tendency. 

Under  the  Anglo-Saxon  land  system,  land  held  by  boc;  that 
is,  by  a  grant  evidenced  by  a  written  charter,  corresponded 
very  closely  to  our  modem  estate  in  fee  simple.  The  owner 
could  freely  alienate  it  if  he  chose  during  his  life,  he  could  dis- 
pose of  it  by  his  last  will,  or  if  he  died  intestate,  it  descended  to 
all  his  sons  in  equal  shares,  and  it  was,  moreover,  subject  to  be 
taken  for  his  debts.^ 

When,  with  the  advent  of  the  Normans,  the  feudal  system 
became  fully  established  on  English  soil,  these  distinguishing 
features  of  the  boc -land  disappeared  almost  completely,  to  be 
regained  little  by  little,  at  the  hands  of  Parliament  in  a  legal 
struggle  lasting  through  six  centuries. 

The  feudal  system  forbade  any  alienation  whatever  of  the 
land,  except  by  consent  of  the  parties,  the  lord  apd  vassal. 
Thus  a  vassal  could  not  alienate  his  holding  without  the  consent 
of  his  lord,  nor  could  the  lord  alienate  his  seignory  without  the 
consent  of  his  vassal.  Naturally,  therefore,  land  held  by  a  feudal 
tenure  could  not  be  subject  to  the  debts  of  the  holder,  and  it 
was  for  the  same  reason  impossible  for  the  holder  to  dispose  of 
it  by  will,  since  the  consent  of  the  lord,  required  by  the  close- 
ness of  the  bond,  manifestly  cannot  be  given  in  case  of  a  will.^ 
But  a  feud  might  be  heritable,  for  in  granting  it,  the  lord  had  a 

1  1  Washburn  Beal  Prop.  *16  and  '  1  Washburn  Beal  Prop.  *27,  28. 
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right  to  prescribe  the  duration  of  the  estate.  So  it  might  at 
first,  and  also  at  the  time  of  the  Norman  Conquest,  at  least  if 
held  by  socage  tenure,  descend  to  all  the  sons  equally.  But  as 
early  as  the  reign  of  Henry  III,  if  not  from  the  time  of  the  Con- 
.  quest,  descent  to  the  eldest  son  by  primogeniture  became  the 
law  of  England.^  Thus,  after  the  establishment  of  feudal  ten- 
ures in  England,  but  one  characteristic  of  the  Anglo-Saxon  land 
system. survived,  and  that  was  the  doctrine  of  heredity  in  land. 

Whether  a  semi-feudal  system  prevailed  previously  to  the  con- 
quest, it  is  not  for  our  present  purpose  necessary  to  inquire. 
Certain  it  is  that  the  conception  of  an  indissoluble  bond  between 
the  lord  and  tenant  was  not  a  part  of  the  Anglo-Saxon-system. 

It  was  therefore  natural  that  the  energies  of  the  English  peo- 
ple should  be  devoted  to  the  breaking  of  this  feudal  bond  which 
held  them  in  subjugation,  and  the  long  contest  waged  in  Parlia- 
ment and  the  courts,  aided  by  periodic  uprisings  of  the  people, 
did  not  come  to  an  end  until  freedom  of  alienation  was  again 
recognized  as  an  integral  part  of  ownership  in  English  land. 

Before  tracing  the  legal  history  and  outcome  of  this  contest, 
let  us  pause  to  note  that  the  characteristic  first  to  be  restored  to 
the  land  law  was  that  of  liability  for  the  debts  of  the  owner. 
The  growing  spirit  of  trade  and  commerce  made  this  absolutely 
necessary,  and  by  the  statute  De  Mercatoribus  in  1285,^  this 
restoration  was  accomplished  five  years  before  the  great  statute 
of  Quia  Emplorea  completed  the  work  of  restoring  freedom  of 
alienation  to  the  land  law  of  the  kingdom.^ 

We  turn  now  to  trace  the  legal  history  and  eflfect  of  the  great 
statutes  -of  Quia  Emptores  and  DeDonis.  To  do  this  a  brief 
summary  of  the  leading  features  of  the  feudal  system  is  nec- 
essary. 

The  feudal  system  pure  and  simple  consisted  in  the  distribu- 
tion of  land  to  certain  men  by  the  king,  which  land  these  men 
in  turn  parceled  out  to  their  followers.  Those  holding  directly 
of  the  king  were  the  tenants  in  capite  or  chief  tenants.  The 
vassals  of  the  tenants  in  capile  were  mesne  tenants.  At  this 
point  the  ideal  feudal  distribution  ends,  but  there  was  in  fact 

^  1  Washburn   Real  Prop.  *28  and  >  18  Edw.  I. 

note;  2  Blackstone  Com.  *56,  57.  ^  1  Washburn  Real  Prop.  *6i,  60. 
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another  division  of  the  land,  and  a  practice  known  as  subinfeuda- 
tion. The  mesne  tenants  would  parcel  out  their  lands  to  men 
who  should  hold  the  same  directly  of  them,  rendering  in  return 
services  to  these  mesne  tenants,  who  thus  stood  in  the  relation 
of  lords.^  Tenants  thus  holding  of  mesne  tenants  are  known  to 
the  law  as  tenants  au  paravatlj  and  the  mesne  tenants  of  whom 
they  hold,  are  in  respect  to  these  their  vassals,  mesne  lords.  A 
careless  use  of  terms  by  constitutional  writers  often  confuses 
this  matter  by  the  application  of  the  term  mesne  tenants  to  ten- 
ants auparavaU. 

It  is  readily  seen  that  subinfeudation  was  a  custom  highly 
detrimental  to  the  power  of  the  king's  tenants  in  capite.  The 
revenue  from  the  lands  of  their  tenants  was  in  fact  due  to  them, 
but  they  did  not  get  it,  because  these  tenants,  having  made 
themselves  lords  by  this  subdivision  of  their  own  holdings, 
retained  the  greater  part  of  these  revenues  on  the  ground  that 
they  were  due  to  themselves  from  their  own  tenants  au  paravaU. 
The  energy  of  the  chief  tenants  would  then  naturally  be  devoted 
to  the  extirpation  of  a  custom  so  injurious  to  them. 

The  oath  of  allegiance  which  William  the  Conqueror,  follow- 
ing the  example  of  Charlemagne,  exacted  of  lords  and  tenants 
alike,  did  not  in  the  least  hinder  subinfeudation,  as  there  is  rea- 
son to  suppose  that  sagacious  monarch  hoped  it  might.  For 
the  oath  of  fealty  and  homage  to  the  feudal  lord  has  always  been 
carefully  distinguished  from  the  oath  of  allegiance  to  the  sover- 
eign. The  latter  merely  binds  the  subject  to  follow  the  standard 
of  his  king  in  time  of  war  in  preference  to  the  banner  of  his 
lord,^  and,  as  a  matter  of  fact,  the  tenants  under  subinfeudation 
took  the  oath  of  allegiance  equally  with  their  lords,  the  mesne 
tenants.' 

A  Magna  Charta  of  Henry  III.  attempted  to  check  subinfeu- 
dation by  prohibiting  a  complete  alienation  of  the  lands  of  mesne 
tenants,  and  allowed  them  to  make  a  partial  alienation  only  upon 
condition  that  sufficient  land  should  .be  retained  to  answer  for 

1  HaUam  Middle  Ages,  Chapter  II,  Sapplemental   Notes    (1848),  p.  279, 

part  I,  p.  *92.  note  150;  1  Washburn  Real  Prop.  *19. 

>  HaUam  Middle  Ages,  Ch.  II,  pt.  <  1    Palgrave   Rise   and  Progress 

I,  p.  ♦97;  eh.  VIII,  pt.  II,  p.  ♦81  and  Eng.  Comwlth.  201. 
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the  service  to  the  chief  lord,  which,  in  practice,  was  regarded  as 
one-half.^ 

It  was  not  clear,  however,  whether  after  all  this  statute  had 
abrogated  the  consent  of  the  lord  to  his  tenant's  alienation,  or 
even  whether  the  tenant  could  alienate  in  any  manner  his  entire 
fee.  So  subinfeudation  still  flourished  and  the  chief  lords  of 
the  kingdom  were  compelled  to  stand  by  and  see  the  revenue 
which  was  due  to  them  retained  by  their  vassals,  whose  coffers 
were  filled  by  the  tenants  of  the  subfeuds. 

In  the  reign  of  Edward  I.  the  attempt  to  break  up  subinfeu- 
dation succeeded  by  the  passage  of  the  celebrated  statute  of 
Westminster  the  3rd,  called  Quia  Emptores^  whose  actual  effect 
was  to  restore  to  English  land  the  ancient  Anglo-Saxon  quality 
of  freedom  of  alienation,  while  its  real  purpose  was  to  strengthen 
the  power  of  the  greater  barons,  the  king's  tenants  in  capite  by 
eradicating  subinfeudation.  This,  if  accomplished,  would  make 
them  the  sole  lords  in  the  kingdom,  to  whom  all  feudal  services 
and  incidents  should  alone  be  rendered.  This  purpose  is  une- 
quivocally expressed  in  the  preamble :  — 

**  Forasmuch  as  purchasers  of  the  fees  of  great  men  and 
other  lords  have  many  times  heretofore  entered  into  their  f ees» 
to  the  prejuijice  of  the  lords,  to  whom  the  freeholders  of  such 
great  men  have  sold  their  lands  and  tenements  to  be  holden  in 
fee  of  their  f  coffees  and  not  of  the  chief  lords  ofthefees^  where- 
by the  same  chief  lords  have  many  times  lost  their  escheats^ 
marriages  and  wardships  of  lands  and  tenements  belonging  to 
their  fees:  which  thing  seemed  very  hard  and  extreme  unto 
those  lords  and  other  great  men,"  etc. 

But  this  purpose  could  never  be  accomplished  so  long  as  the 
consent  of  the  mesne  lord  continued  necessary  to  the  alienation 
by  his  tenant  au  paravail  of  the  subf  end.  He  would  never  give 
his  consent  to  an  alienation  which  was  to  take  his  income  out  of 
his  hands  and  ipso  facto  place  it  in  the  hands  of  another.     The 

't 

1  2  Bl.  Com.  *2S7-889;  Charter  of  9  were  other  limgna  Chartas  in  BngUah 

Hen.  III.  c.  88.    Note :  Washburn  and  history  than  the   Great   Charter  of 

Hallam  speak  of  this  as  a  provision  of  John. 

the  Magna  Charta  of  John.    The  con-         >  IS  Edw.  I.,  C.  1 ;  1290  A.  D. 
fusion  is  due  to  the  fact  tliat  there 
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only  way  to  get  the  snbfeud  and  its  revenue  was  to  dispense 
with  the  consent  of  the  mesne  lord.     This  was  accordingly  done, 
and  in  the  words  of  the  statute:   **  From  henceforth  if    "^  "  ^' 
lawful  to  every  freeman  to  sell  at  his  own  pleasure  his  1 
tenements,  or  part  of  them,  so  that  the  feoffee  shall 
same  lands  or  tenements  of  the  chief  lord  of  the  sac 
such  service  and  customs  as  his  feoffee  held  before.'* 

The  purpose  then  of  this  famous  statute  was  exact! 
the  statute  of  Westminster  the  2nd,^  called  De  Doni 
five  years  before.  That  purpose  was,  to  get  into  the 
the  king's  chief  tenants  all  the  lands  of  England  w 
attendant  wealth  and  revenues  and  there  to  hold  th< 
generation  to  generation.  The  act  De  Donis  provide 
entailment  of  estates  without  any  power  of  alienatio 
same ;  the  statute  Quia  Emptores  allowed  alienation  o 
already  alienable,  but  only  on  condition  that  the  i 
should  pass  them  into  the  hands  of  the  chief  tenants  of 

But  it  should  be  carefully  observed  that  the  stati 
JSmptores  had  no  application  to  the  lands  holden  by  th 
chief  tenants.  They  remained  in  the  feudal  statu  i 
alienation  of  the  fees  held  by  the  chief  lords  was  possi 
out  the  consent  of  their  tenants,  whether  occurring  ] 
after  the  passage  of  Quia  JSmptores.  It  is  singular 
accurate  a  writer  as  Hallam  should  have  UMtde  th^  erroi 
posing  a  possible  alienation  of  a  chief  feud  by  force 
Emptores  ^  basing  upon  it  a  theory  of  the  multiplicatic 
numbers  of  the  greater  barons  and  the  reduction  of  thei 
His  earlier  statement'  is  the  correct  one:  **  The  tenan 
crown  were  not  included  in  this  act  ^  but  that  of  1  Ed\^ 
enabled  them  to  alienate  upon  the  payment  of  a  coi 
into  chancery,  which  was  fixed  at  one-third  of  the  ano 
of  the  lands."  « 

The  intended  effects  of  this  statute  of  Quia  JSmpt 
secured.     Subinfeudation  was  crushed.     The  only  fet 

1  18  Edw.  I.  c.  I  (A.  D.  1985).  >  Middle  Ages,  ch.  H.  pt. 

s  Supplemental  notes  to  HaUam's  ^  Qaia  Emptores. 

Middle  Ages  (1848),  note  172.  «  Eleo-  >  C.  12  (A.  D.  1827). 

tors  of  Knights,"  p.  822.  •  CI.  2  Bl.  Com.  ^72. 
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of  the  kingdom  were  in  future  the  king's  tenants,  the  great  lords. 
The  statute  neither  increased  nor  decreased  tbeir  numbers, 
because  it  left  untouched  the  limitation  of  their  own  powere  of 
alienation.  That  was  not  altered  till  1327,  thirty-seven  years 
later,  when  the  statute  of  1  Edw.  III.,  already  cited,  enabled 
them  to  do  so.  It  vastly  increased  their  wealth  and  dignity,  by 
increaBing  the  number  of  their  iimnediate  vassals  and  pouring 
into  their  coffers  the  rents  and  profits  that  had  heretofore  been 
held  in  the  grasp  of  those  vassals. 

On  the  other  hand  the  unintended,  actual  effects  of  this  great 
historical  landmark  were  to  prove  the  most  enduring,  because 
they  were  acting  to  remove  restraint  upon  the  freedom  of  the 
individual,  that  goal  to  which  all  social  advancement  has  been 
tending.  It  did  raise  the  mesne  tenants,  that  vast  body  of  Eng- 
glish  freeholders,  to  a  new  dignity  and  vastly  increased  their 
numbers.  It  lifted  each  and  every  subf eudator  to  the  level  of 
his  former  lord,  to  hold  his  land  henceforth  by  derivation  from 
the  crown  through  but  one  lord,  the  king's  tenant  in  capite.  It 
gave  to  every  English  freeman  the  rights  of  suffrage  and  office 
holding  which  if  conceded  at  all  were  only  doubtfully  exercised 
by  the  subtenants  under  the  regime  of  subinfeudation.  Lastly 
it  was  the  entering  wedge  for  a  re-establishment  of  the  ancient 
principle  of  entire  freedom  of  alienation,  which,  extended  in  1327 
to  the  tenants  of  the  crown,  became  fully  restored  in  1660,  when 
the  Act  of  12  Ch.  11.^  abolished  all  ^restraint  on  alienation, 
along  with  military  tenures  in  to  to. 

Thus  our  modem  fee-simple,  whose  distinguishing  character- 
istic is  entire  freedom  of  alienation,  became,  by  the  operation  of 
Quia  Empioresj  unalterably  fixed  as  the  highest  estate  known  to 
the  law,  and  since  that  time  no  fee-simple  can  be  created  in 
England  save  by  grant  of  the  sovereign. 

But  the  statute  Quia  Emptorea  affected  merely  alienations 
inter  vivos.  For  two  hundred  years  longer  the  inability  to  dis- 
pose of  land  by  will  remained.  In  1541  by  the  passage  of  tiie 
Statute  of  Wills,^  English  landholders  regained  their  power  to 
direct  the  distribution  of  tiieir  lands  after  their  death,  a  power 

1  C.  24.  «  82  Hen.  VIII.  C.  1. 
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not  enjoyed  since  the  Conquest.  Thus  the  land  law  of  England 
remains,  having  slowly  worked  back  to  the  pristine  Saxon 
principles,  with  but  one  exception.  The  feudal  descent  by 
primogeniture  still  lingers.  To  the  Anglo-American  across  the 
western  sea,  was  reserved  the  privilege  of  returning  to  the  Saxon 
system  in  its  entirety,  and  even  surpassing  it,  for  with  us  descent 
is  to  all  children  equally,  the  daughters  sharing  with  the  sons. 

It  is,  too,  a  singular  fact  that  our  American  system  of  record- 
ing deeds  for  the  security  of  land  titles  has  its  prototype  in  the 
Anglo-Saxon  custom  of  preserving  the  bocs^  or  parchment  char- 
ters, in  monasteries,  to  be  safely  kept  as  perpetual  evidence  of 
title. 

At  the  time  of  the  English  settlement  of  America,  military 
tenures  had  not  been  abolished  in  England.  The  grant  of  lands 
by  the  crown  to  the  early  colonies  described  the  tenure  to  be  free 
and  common  socage,  and  not  in  capita  by  knight  service.  Some 
of  the  charters  reserve,  as  in  the  nature  of  rent,  a  certain  part 
of  the  gold  or  silver  ore  to  be  found  in  the  granted  territory. 
In  the  case  of  certain  manorial  grants  in  New  York,  it  was 
doubted  whether  since  the  passage  of  Quia  Emptores^  the  crown 
could  grant  new  manors.  The  question  was  decided  in  favor  of 
such  power,  in  so  far  that  the  king  could  grant  to  his  own  tenants 
authority  to  grant  lands  to  be  holden  of  such  tenants  instead  of 
to  the  king  as  superior  lord. ^ 

When  the  colonial  lands  were  parceled  out  to  the  actual 
settlers  these  latter  were  considered  to  derive  their  title  from 
the  king  by  force  of  Quia  Empiores^  which  acted  upon  lands 
held  by  socage  tenure  as  well  as  upon  subfeudatories.  No  title 
save  that  by  occupation  was  recognized  in  the  native  Indians  and 
their  deeds  were  regarded  as  a  mere  extinguishment  of  claims. 
The  title  of  the  king  was  based  upon  the  discovery  by  John 
Cabot  in  1496.^ 

At  the  close  of  the  Bevolution,  when  by  the  treaty  of  1783 
Great  Britain  relinquished  all  claim  to  the  proprietary  and  terri- 
torial rights  of  the  United  States,  these  rights  rested  in  the 

1  People  V.  Van  Rensselaer,  9  N.  Y.  '2  Washburn  Real  Prop.  *518  and 

891.  cited  authorities. 
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States.  But  as  the  States  were  merely  the  landholders  them' 
selves,  acting  in  a  corporate  capacity,  it  seems  reasonable  to 
argue  that  by  a  merger  of  the  tenant  in  the  lord,  the  rights  of 
tenure  ceased  and  the  ownership  of  land  became  absolute  in  the 
holder  of  the  title.  But  to  make  assurance  doubly  sure  some  of 
the  States  have  by  legislation  declared  their  lands  to  be  allodial, 
and  have  thus  abolished  feudal  tenures.  In  otiiers  the  courts 
have  held  that  the  land  is  allodial.^ 

Thus  in  fact,  if  not  also  by  the  logic  of  the  law,  American 
lands  are  now  allodial,  and  every  vestige  of  the  feudal  system 
has  vanished  except  in  the  retention  of  certain  technical  terms 
to  designate  the  quality  or  extent  of  the  interest  of  the  holder 
in  his  land,  such  as  for  instance  <«fee  simple,"  <<life  estate," 
and  the  like,  the  conception  of  tenure,  without  its  real  existence. 

If  such  be  the  case,  it  would  seem  that  the  growing  tendency 
toward  simplicity  in  the  wording  of  deeds  and  in  the  formality 
of  sealing  and  witnessing  is  in  strict  accordance  with  the  evolu- 
tion of  the  modem  fee  simple. 

If  there  is  no  difference  in  the  nature  of  the  ownership  of 
realty  and  of  personalty  save  that  the  latter  is  capable  of  man- 
ual possession  and  the  former  is  not,  and  that  the  former  is  less 
perishable  than  the  latter,  the  simplicity  that  characterizes  the 
transfer  of  the  one  should  characterize  the  transfer  of  the  other, 
provided  that  due  care  be  taken  to  secure  the  preservation  of 
evidence  of  title  so  long  as  the  property  itself  shall  endure* 
Seal  property  being  in  theory  indestructible  and  heritable,  of 
necessity  demands  greater  precaution  to  preserve  documents 
which  are  evidences  of  title. 

The  next  step  in  evolution  seems  to  be  a  change  in  oar 
record  system.  If  the  Torrens  system  or  some  suitable  modi- 
fication of  it  shall  be  adopted,  it  would  seem  to  be  a  natural 
outcome  of  the  tendency  toward  freedom  and  simplicity  in  the 
alienation  of  land. 

Thus  far  every  step  in  the  history  of  our  land  law  appears  to 
be  a  development  of  or  a  return  to  the  principles  of  our  Anglo- 
Saxon  forefathers,  namely,  absolute  ownership  of  the  land,  en- 

1  Pomeroy  Introd.  272;  1  Washbtun  B.  P.  *40-48. 
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tire  freedom  of  alienation  inter  vivos  or  by  will,  descent  to  all 
the  sons  equally,  perpetual  inheritance,  and  perpetual  preserva- 
tion of  evidences  of  title,  in  the  simplest  manner  consistent  with 
the  importance  of  the  end  to  be  attained. 

Maby  a.  Gbeene. 

PBOVIDENCB,  RHODB  ISLAITD. 
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POOLING  CONTRACTS  AND  PUBLIC  POLICY. 

It  may  be  conceded  that  there  has  been  recognized  by  the 
courts  of  this  country  in  the  past  decade  a  principle  of  public 
policy  which  under  some  circumstances  is  inconsistent  with  the 
separation  of  the  voting  power  from  the  actual  ownership  of 
stock  in  a  corporation;  so  that  a  stockholder  has  not  always 
been  held  bound  by  his  agreement  to  allow  another  person  to 
vote  his  stock,  or  by  his  agreement  to  vote  the  stock  himself  ac- 
cording to  another  person's  wishes.  This  consideration  of  public 
policy,  it  is  true,  never  so  far  invalidates  such  an  agreement  that 
a  vote  cast  in  pursuance  of  it  at  a  corporate  election  may  be  re- 
jected, where  the  stockholder  who  entered  into  the  agreement  is 
himself  willing  to  abide  by  it.^  Nor  will  an  injunction  be  granted 
at  the  suit  of  another  stockholder,  not  a  party  to  the  agreement, 
to  restrain  the  casting  of  a  vote  in  accordance  with  it.^  To 
quote  the  language  of  one  of  the  cases:  ^  **  Each  member  has 
the  clear  right  to  cast  his  ballot  as  he  pleases,  wisely  or  unwisely, 
and  no  other  stockholder  can  control  his  conduct,  or  gainsay  his 
discretion.  And  it  can  make  no  difference  if  several  stockhold- 
ers uniformly  vote  together,  or  so  vote  in  obedience  to  a  prior 
agreement  that  they  will  do  so.  The  vote  when  cast  is  but  the 
expressed  wish  of  the  stockholder,  or,  at  least,  must  be  so 
regarded,  and  no  other  stockholder  can  be  supposed  to  be  injured 
thereby.  To  hold  otherwise  would  greatly  abridge  the  voter's 
right  to  cast  his  ballot  as  he  pleases."  But  the  question  assumes 
a  different  phase  when  one  of  the  parties  wishes  to  withdraw 
from  the  agreement;  and  courts  have  in  many  cases  granted 
relief  to  the  stockholder  who  asks  to  be  allowed  to  cast  his  vote 
according  to  his  own  wishes,  and  have  refused  relief  to  otJier 

1  Ohio  &c.  Co.  V.  State,  49  Ohio  St.  *  Moses  v.  Scott,  84  Ala.  608, 611; 
668;  82  N.  E.  Rep.  988  (1892).  4  So.  Rep.  742,  744  (1887). 

'  Woodruff  9.  Dubuque  &c.  Co.,  80 
Fed.  Rep.  91  (1887). 
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parties  to  the  agreement  who  have  sooght  to  have  its  perform- 
ance enforced  or  its  breach  enjoined.^ 

Although  the  language  of  the  cases  is  not  altogether  con- 
sistent as  to  the  basis  of  the  principle  of  policy  which  makes 
such  an  agreement  invalid,  the  principle  seems  to  be  founded  on 
the  quasi-public  duty  that  every  stockholder  owes  to  his  fellow- 
stockholders,  and  proceeds  on  the  theory  that  sound  management 
can  best  be  secured  if  those  who  own  the  stock  retain  the  con-» 
trol  of  the  corporation.  In  one  of  the  recent  cases  ^  the  court 
speaks  of  the  <<  right  which  each  stockholder  has  to  the  benefit 
of  the  fundamental  and  salutary  rule  that  the  best  interests  of 
the  minority  are  found  in  a  rule  by  the  majority/'  And  in  an- 
other decision,^  more  recent  still,  it  is  said  that  <<  each  stock- 
holder, whether  by  himself  or  by  proxy,  must  be  free  to  cast  his 
vote  for  what  he  deems  for  the  best  interest  of  the  corporation, 
the  other  stockholders  being  entitled  to  the  benefit  of  such  free 
exercise  of  his  judgment  by  each.'*  As  has  been  before  sug- 
gested, this  principle  cannot,  of  course,  be  carried  so  far  that  a 
stockholder  may  be  compelled  to  exercise  his  individual  judgment 
or  to  vote  in  accordance  with  it,  after  it  is  once  exercised.  But 
the  courts  can  remove  restrictions  that  stand  in  his  way  when  he 
wishes  to  act  himself ;  and  it  would  seem  to  have  been  in  the 
interest  of  the  other  stockholders  that  this  has  been  done. 

Other  reasons  for  the  rule  than  that  above  indicated  have 
possibly  been  present  to  the  mind  of  the  court  in  the  various 
cases  and  are  more  or  less  apparent  in  the  various  opinions. 
But  nowhere  do  they  seem  to  be  regarded  as  the  substantial 
basis  for  the  principle  invoked.  In  some  decisions^  the  rule 
which  forbids  a  restraint  on  alienation  has  been  considered  as 
bearing  on  the  question.  This  may  be  applied  possibly  in  behalf 
of  the  successor  in  interest  to  one  of  the  parties  to  the  agree- 
ment, but  hardly  in  favor  of  the  parties  themselves,  except  as  to 

>  Griffith  V.  Jewett,  19  Abb.  N.  C.  J.  Eq.  178,  187;  28  Atl.  Rep.  75,  79 

462;  16  Weekly  Law  BnU.  419  (1886).  (1898). 

VanderbUt  v.  Bennett,  19  Abb.  N.  C.  *  Hanrey  «.  Llnyme  &c.  Co.,  118  N. 

460;  2  Ry.  and  Corp.  L.  J.  409  (1887),  Car.  698,  698;  24  S.  E.  Rep.  489,  490 

and  cases  cited  <f0*a.  (1896).    See  also  Gage  v,  Fisher,  65 

s  White  V.  Thomas  &c.  Co.,  62  N.  N.  W.  Rep.  809,  818  (N.Dak.  1896). 

^  See  Moses  v.  Scott,  supra. 


Digitized  by 


Google 


238  31  AMERICAN  LAW  BEVIEW. 

Bome  collateral  covenant  not  to  sell  otherwise  than  subject  to  the 
main  agreement.  In  other  decisions^  expressions  are  to  be 
found  connecting  such  an  agreement  with  agreements  for  the 
formation  of  monopolies ;  but,  in  itself  and  unconnected  with  other 
matters,  it  can  hardly  be  said  to  be  open  to  the  objection  that 
it  is  in  restraint  of  trade.  One  opinion  ^  goes  so  far  as  to  sug- 
gest that  the  principle  is  established  for  the  purpose  of  protecting 
the  particular  stockholder  who  enters  into  the  agreement  from 
the  consequences  of  his  own  act.  But  no  particular  stress  was 
laid  on  this  consideration,  and  the  policy  of  the  law  would  find 
little  justification  in  the  fact  that  the  stockholder  who  attempts  to 
bargain  away  his  right  to  vote  will  be  himself  a  sufferer.  If  the 
person  making  the  contract  were  to  be  the  only  one  injured  by  its 
enforcement,  a  refusal  to  hold  it  binding  would  be  an  unwar- 
rantable limitation  on  the  right  of  private  contract.  Again  it  is 
suggested  that  the  community  at  large,  and  not  merely  the  stock- 
holders themselves,  are  particularly  interested  in  the  sound  man- 
agement of  a  corporation,  so  that  the  principle  finds  support  in 
public  interest  as  well  as  the  private  interest  of  the  individual 
members  of  the  corporation.  In  many  cases,  involving  a  rail- 
road or  other  quasi-public  corporation,  this  would  be,  perhaps, 
a  consideration  of  some  importance ;  but  whether  in  view  of  the 
essentially  private  nature  of  many  corporations  the  public  may 
be  said  to  be  so  directly  concerned  that  their  interest  should  be 
made  the  foundation  of  a  general  rule  of  law  applicable  to  all 
corporations  may  be  questioned.  And,  finally,  little  or  no  weight 
would  probably  be  given  at  the  present  day  to  the  theory  that 
the  State  in  giving  its  franchise  has  laid  a  personal  trust  on  the 
members  of  a  corporation  of  which  they  should  not  be  allowed  to 
divest  themselves.  The  present  legal  relation  between  the  State 
and  its  corporations  would  seem  not  to  warrant  such  an 
inference. 

It  is  a  fair  conclusion,  then,  that  the  substantial  basis  for  this 
principle  of  policy  is  the  necessity  of  affording  protection  to  the 
stockholders  of  the  corporation  against  the  manipulations  of 

1  See  Clark  v.  Central  Ac  Co.,  50  '  *  Shepang  Voting  Trost  Cases 
Fed.  Bep.  888,  845  (1892).  (Bostwick   v.    Cbapman),     60  Conn. 

558,  579;  24  AU.  Rep.  82,  41  (1890). 
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men  whose  interests  do  not  coincide  with  theirs.  If  this  is  in 
fact  the  true  reason  for  the  rule,  it  will  be  observed  that  it 
assumes  the  stockholders  of  a  corporation  to  be  within  the 
peculiar  protection  of  the  law.  No  such  principle  could  be 
invoked  on  behalf  of  the  members  of  a  copartnership.  The 
following  extract  from  another  case  indicates  that,  and  suggests 
at  the  same  time  the  reason  for  the  distinction.  **  The  theory," 
it  is  said/  **  upon  which  the  capital  of  numerous  persons  is 
associated  in  various  proportions,  in  the  shape  of  a  trading 
corporation,  to  be  managed  by  a  committee  of  the  stockhold- 
ers, is  that  such  committee  shall  truly  represent  and  be  subject 
to  the  will  of  the  majority  in  interest  of  the  stockholders. 
The  security  of  the  small  stockholders  is  found  in  the  natural 
disposition  of  each  stockholder  to  promote  the  best  interests  of 
all,  in  order  to  promote  his  individual  interest.  A  member  of 
an  ordinary  partnership  has  an  additional  security  in  the  personal 
character  of  each  of  his  partners,  and  may  decline  to  be  asso- 
ciated with  any  whom  he  does  not  know  and  approve.  But  a 
stockholder  in  a  corporation  cannot  control  the  personnel  of  his 
associates,  and  must  rely  npon  their  self-interest  alone/'  And 
in  another  case,^  the  court  said  that  the  agreement  in  question 
would  have  been  unobjectionable  if  the  parties  had  remained 
merely  members  of  a  partnership,  but  **  the  difficulty  and  weak- 
ness of  defendants'  position  in  regard  to  it  arises  out  of  the 
machinery  adopted  by  the  parties  to  carry  through  their  scheme. 
They  organized  a  stock  company,  with  all  its  inherent  charac- 
teristics." It  will  be  observed,  too,  that  the  principle  is  based 
on  the  further  assumption,  as  is  indicated  by  the  preceding  ex- 
tracts, that  in  the  long  run  and  as  a  general  rule,  corporations 
will  be  more  prudently  managed,  if  those  who  control  their 
management  are  the  ones  who  as  stockholders  will  profit  by 
their  prosperity  and  suffer  in  their  disaster. 

Three  main  questions  have  been  raised  in  the  application  of  this 
principle  to  particular  cases.  First :  Can  it  be  shown  in  the  par- 
ticular instance  that  the  agreement  was  entered  into  for  the  best 

1  Cone's  Ezra.  v.  RnsseU,  4B  N.  J.         *  White  v.  Thomas  &c.  Co.,  58  N. 
Sq.  208,    218;  21  AU.  Rep.  847,  849     J.  Eq.  178, 186;  28  AtL  Rep.  75,  78. 
C1891). 
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interests  of  the  corporation  and  that  its  enforcement  will  be  to 
the  advantage  of  the  corporation,  and  will  such  a  showing  con- 
trol the  action  of  the  general  principle?  Second:  Can  the 
operation  of  the  rule  be  affected  by  the  fact  that  the  parties  to 
the  agreement  have  parted  with  substantial  value  on  the  faith 
of  it?  And  third:  When  the  interest  in  the  stock  is  divided, 
will  any  interest  on  the  part  of  the  person  voting  the  stock 
under  the  agreement  short  of  the  entire  beneficial  interest  make 
the  agreement  a  valid  one?  These  questions  present  some  diffi- 
culties, and  have  introduced  an  element  of  uncertainty  into  the 
adjudicated  cases.  While  there  is  an  observable  tendency  to 
make  the  rule  universal  in  its  application  and  to  deny  any  effect 
to  such  considerations,  still  one  or  another  of  them  has  been 
given  weight  in  particular  cases,  and  one  case,  at  least,  answers 
all  these  questions  in  the  affirmative.  There  it  is  said:  ^  "  Upon 
principle,  we  would  hold  that,  in  determining  the  validity  of  afi 
agreement  which  provides  for  the  vesting  of  the  voting  power 
in  a  person  other  than  the  stockholder,  regard. should  be  had  to 
the  condition  of  the  parties,  the  purpose  to  be  accomplished,  the 
consideration  of  the  undertaking,  interests  which  have  been  sur- 
rendered, rights  acquired,  and  the  consequences  to  result.  The 
law  does  not  make  contracts  for  parties.  Neither  will  it  annul 
them,  except  to  preserve  its  own  majesty,  and  to  conserve  the 
greater  interest  of  the  public.'* 

In  regard  to  the  first  question  it  was  said  in  a  case  ^  which  in- 
volved an  agreement  with  a  clearly  objectionable  purpose,  and 
in  which  the  court  reached  the  conclusion  that  the  agreement 
was  not  binding:  *<  This  conclusion  does  not  reach  so  far  as  to 
necessarily  forbid  all  pooling  or  combining  of  stock,  where  the 
object  is  to  carry  out  a  particular  policy  with  the  view  to  pro- 
mote the  best  interests  of  all  the  stockholders.  The  propriety 
of  the  object  validates  the  means  and  must  affirmatively  appear." 
And  in  the  case'  dted  just  above  the  court  says:   <*  We  have 

1  MobUe  &c.  Ck>.  v.  Nicholas,  98  *  MobUe  &c.  Co.  v.  Nicholas,  98 
Ala.  92,  118;  12  So.  Sep.  728,  781  Ala.  92,  118;  12  So.  Rep.  728,  781. 
(1898), 

>  Cone's  Exrs.  v.  RnsBell,  48  N.  J. 
Eq.  208,  215;  21  AU.  Rep.  847,  850. 
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examined  case  after  case  and  find  generally  that  the  agreements 
declared  void  by  the  courts  where  the  power  to  vote  was  sepa- 
rated from  the  stockholder,  and  vested  in  third  persons,  were 
under  circumstances  which  showed  that  the  purpose  to  be 
accomplished  was  unlawful, —  such  as  the  courts  would  not  sanc- 
tion if  the  principal  had  voted  and  not  a  proxy.'*  A  recent 
California  case  ^  takes  the  same  ground.  Yet  while  it  may  be 
true  that  in  many  of  the  cases  the  agreement  was  objectionable 
for  some  other  reason  than  that  it  involved  the  separation  of  the 
voting  power  from  the  ownership,  it  was  not  so  in  all  cases. ^ 
Moreover  if  such  a  consideration  is  to  be  regarded  as  controlling, 
the  general  principle  ceases  to  become  a  principle  of  public  policy, 
and  the  reasoning  of  most  of  the  other  cases  must  be  held  un- 
sound. If  such  an  agreement  is  invalid  only  when  the  vote  is 
to  be  used  for  some  unlawful  purpose,  then  such  a  statement  as 
this,  that  **  the  universal  policy  of  the  law  is  that  the  control 
of  stock  companies  shall  be  and  remain  with  the  owners  of 
the  stock,"  '  anil  similar  expressions  *  have  no  significance.  As 
is  said  in  a  recent  case :  **  **  Proof  that  the  object  was  legitimate, 
that  the  motive  was  pure,  would  furnish  no  guaranty  that  the  real 
purpose  was  not  to  wreck  or  mismanage  the  corporate  affairs.  In 
no  case  can  a  court  determine  with  certainty  just  what  course  the 
minority  stockholder  when  armed  by  the  court  with  this  absolute 
power  over  the  corporation  will  pursue  when  he  has  attained  his 
vantage  ground.  ♦  ♦  ♦  But  becausethere  is  always  danger  that 
such  purpose  may  be  dishonest,  and  because  the  court  can  never 
surely  know  the  truth  as  to  the  real  motive,  it  may  be  that  courts 
of  equity  should  inflexibly  refuse  to  aid  the  minority  stockholder 
in  his  effort  to  obtain  control . "  And  in  this  latter  case  the  court, 
although  of  the  opinion  that  the  motive  was  honorable,  refused 
to  enforce  the  agreement  and  said :  •  "  We  are  satisfied  that  both 
on  principle  and  under  sound  authority  the  true  rule  is  that  a 
court  of  equity  should  never  specifically  enforce  a  contract  by 

1  Smith  V,  San  Francisco  &c.  By.  Co.  >  Qrifflth  v.  Jewett,  supra, 

47  Pac.  Bep.,  582  (1897).  *  Vld.  supra,  pp.  237,239. 

>  See  White  v.  Thomas  &c.  Co.,  ^  Gage  v.  Fisher,  65  N.  W.  Bep 

mupra;  Gage  v.  Fisher^  supra;  Harvey     809,  812. 
V.  Uovme  &c.  Co.,  supra.  ^  IMd.,  p.  811. 
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-which  one  person  agrees  that  another  should  control  his  stock 
without  purchasing  it,  where  the  sole  ground  of  the  appeal  to 
equity  is  the  desire  of  the  party  making  the  appeal  to  secure 
control  of  a  corporation  through  the  use  of  the  stock  he  is  thus 
seeking  to  control."  It  is  against  the  danger  of  mismanage- 
ment, not  merely  mismanagement  itself,  that  the  law  guards  the 
stockholders. 

On  principle  it  would  seem  likewise  that  the  answer  to  the 
second  question  should  be  the  same,  and  it  should  make  no 
difference  what  value  has  been  parted  with  on  the  faith  of  the 
agreement,  if  the  law  gives  the  stockholder,  on  account  of  his 
duty  to  his  fellow-stockholders  the  right  to  withdraw  from  it. 
There  would  seem  to  be  no  way  in  which  the  rights  of  the  other 
stockholders  could  be  balanced  off  against  the  rights  of  the 
parties  to  the  agreement,  and  their  comparative  strength  deter- 
mined. In  one  case,^  in  fact,  it  is  expressly  said  that  the  fact  of 
there  having  been  a  substantial  consideration  to  support  the 
agreement  would  be  a  determining  element  oivly  in  case  the 
machinery  of  a  stock  company  had  not  been  adopted  to  carry 
out  the  scheme.  Yet  in  the  two  or  three  cases  '  in  which  courts 
have  upheld  these  agreements,  the  fact  that  those  who  asked 
their  enforcement  had  embarked  large  capital  on  the  faith  of 
them  has  been  one  of  the  grounds  on  which  the  decision  rested. 

To  the  third  question  stated  above,  however,  it  would  seem 
that  the  courts  could  give  an  affirmative  answer  without  violat- 
ing the  spirit  of  the  rule.  While  it  is  necessary,  if  the  prin- 
ciple is  to  be  accepted  as  a  sound  one,  that  the  person  voting  the 
stock  should  have  some  substantial  interest  in  it,  and  therefore 
something  at  stake,  it  would  seem  not  to  be  necessary  that  he 
should  be  the  only  owner.  In  laying  down  the  general  principle 
it  is  said  in  one  case:  ®  **  It  is  the  policy  of  our  law  that  owner- 
ship of  stock  shall  control  the  property  and  the  management 
of  the  corporation,  and  this  cannot  be  accomplished,  and  this 
good  policy  is  defeated,  if  stockholders  are  permitted  to  sur- 
render all  their  discretion  and  will  in  the  important  matter  of 

1  White  V.  Thomas  &c.  Co.,  supra.     T.  Sappl.   627  (1895) ;  Smith  v.  San 
*  MobUe   &c.  V,   Nicholas,  $upra;     Francisco  &c.  R7.  Co.,  supra. 
Hey  V,  Dolphin,  92  Hon,  280;  86  N.         '  Shepaug  Voting  Trust  Cases,  Mpra. 
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Yoting,  and  suffer  themsdves  to  be  mere  passive  instroments 
in  the  hands  of  some  agent,  who  has  no  interest  in  the  stock, 
eqniti^ble  or  legal,  and  no  interest  in  the  general  prosperity  of 
the  corporation."  This  is  said  in  one  df  the  cases  in  which 
the  principle  is  laid  down  in  an  extreme  form ;  and  one  ^  of  the 
few  cases  in  which  a  similar  agreement  is  held  valid,  is  distin- 
guished by  the  court  itself  in  its  opinion  on  the  ground  that  the 
trust  under  consideration  was  not  a  dry  trust,  but  that  the 
trustee  voting  the  stock  had  a  special  interest  in  the  prosperity 
of  the  corporation.  The  point  is  illustrated  further  in  another 
case^  upholding  such  an  agreement.  Plaintiff  and  defendant 
had  embarked  in  an  enterprise  as  partners,  transferring  patents 
owned  by  them  to  a  corporation,  and  receiving  in  return  a  por- 
tion of  the  stock,  which  was  issued  to  them  jointly.  They 
together  executed  an  instrument  giving  defendant  a  power  to  vote 
the  joint  stock  for  ten  years.  Before  the  end  of  the  ten  years 
this  action  was  brought  for  the  revocation  of  the  power  of 
attorney  and  a  partition  of  the  corporate  stock.  It  was  urged 
by  plaintiff  that  the  contract  was  invalid,  as  being  contrary  to 
public  policy,  but  the  court  said:  ^  **  It  is  to  be  boi*ne  in  mind 
that  the  plaintiff  and  [defendant]  ♦  ♦  •  were  joint  own- 
ers of  the  invention  transferred  to  the  corporation.  «  «  « 
The  relation  between  [them]  was  not  terminated  but  changed. 
The  common  property  assumed  another  form,  and  its  manage- 
ment for  a  definite  period,  for  reasons  satisfactory  to  them- 
selves, and  not,  as  between  themselves,  illegal,  was  intrusted 
to  one  of  the  parties.  This  was  the  effect  of  the  power 
of  attorney.*'  And. the  court  continued,  referring  to  the 
element  of  sufficient  consideration,  spoken  of  above:*  "The 
consideration  for  this  was  ample,  as  it  was  a  part  of  the  trans- 
action of  the  sale  of  the  inventions  and  the  purchase  of  the  stock. 
It  may  be  assumed  that  neither  of  the  parties  would  have 
assented  to  the  sale  and  purchase  only  on  these  condi- 
tions. ♦  ♦  ♦  Nor  should  it  be  said  that  the  power  of 
attorney  was  revocable    at  the  pleasure  of    the  plaintiff.    It 

>  MobUe    &c.     Co.    v.    Nicholas,  *  92  Han.  288;  86  N.  T.  Suppl.  681. 

m^Mra.  *  Vld.  $upra,  p.  242. 

'  Hey  V.  Dolphin,  tupra. 


Digitized  by 


Google 


244  31   AMERICAN   LAW   REVIEW. 

was  a  power  given  for  a  consideration  and  [defendant]  had  an 
interest  in  the  property  itself. ^^ 

Some  of  these  questions  were  considered  in  a  case  ^  which  haa 
been  very  recently  decided  by  the  Supreme  Court  of  Calif  omia, 
and  which  contains  what  is  perhaps  the  latest  expression  of  judi- 
cial opinion  on  the  subject.  That  case  involved  the  validity  of 
a  contract  by  which  the  parties  bound  themselves  to  vote  their 
stock  as  a  unit  in  the  way  on  which  the  majority  of  them  should 
determine.  On  the  construction  given  by  the  court  to  the  facts 
in  the  case  the  agreement  was  entered  into  at  the  time  of  the 
purchase  of  the  stock  by  the  parties  and  was  part  of  the  induct 
ment  to  the  purchase.  One  of  the  parties  sought  to  withdraw 
from  the  contract ;  but  the  court,  going  farther  even  than  the 
cases  ^  last  cited,  held  that  there  was  no  principle  of  public  policy 
which  forbade  the  separation  of  the  voting  power  from  the  bene- 
ficial ownership  of  the  stock  in  a  corporation ;  that,  if  the  agree- 
ment was  supported  by  a  sufficient  consideration,  and  if  the 
purpose  of  the  agreement  was  not  in  itself  an  unlawful  one,  then 
the  contract  was  so  far  unobjectionable  that  a  vote  cast  in  pur- 
suance of  it,  although  against  the  protest  of  the  dissenting  party 
to  the  agreement,  might  be  legally  counted  in  an  election  of 
directors.  The  court  said  in  its  opinion,  without  examining  the 
general  reasoning  of  the  cases  hereinbefore  cited,*  that  they 
could  not  be  considered  as  authorities  on  the  particular  point 
in  issue,  because  in  each  one  of  them  there  was  present  the 
element  of  lack  of  consideration,  or  illegality  of  pui*pose;  or 
else  a  successor  in  interest  and  not  an  original  party  to  the  agree- 
ment was  the  one  who  wished  to  be  relieved  from  its  effect. 
The  principle  indicated  so  strongly  by  the  language  of  some  of 
the  other  decisions,*  that  every  stockholder  of  a  corporation  for 
the  benefit  of  his  fellow-stockholders  must  be  left  free  to  cast 
his  vote  as  he  chooses,  is  not  referred  to ;  and  the  general  objec- 
tion to  the  validity  of  the  contract,  that  it  separates  the  voting 
power  from  the  ownership,  the  court  said,  cannot  be  raised, 
now  that  the  express  policy  of  the  law  recognizes  the  validity  of 

1  Smith  V.  San  Francisco  &c.  By.  ^  Vid.  9u^a  passim. 

Co.,  supra.  '    <  Vid.  supra,  pp.  287,  289,  241. 

2  Vid.  supra,  p.  243. 
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proxies^  apparently  begging  the  very  question  at  issue,  the  ques- 
tion whether  the  law  does  allow  irrevocable  proxies.  T 
however^  escaped  the  necessity  of  deciding  the  questi< 
was  submitted  to  them  on  another  appeal  ^  at  the  same  ti 
whether  an  injunction  should  be  granted  to  prevent  the 
ing  party  from  casting  his  vote  according  to  his  owi 
This  injunction  had  been  denied  by  the  lower  court  and 
ion  filed  holding  the  agreement  illegal ,  which  has  been 
to  in  a  previous  number  of  the  Review.^  But  the  othe 
to  the  agreement  had  taken  the  law  into  their  own  h 
refused  to  allow  the  dissenting  stockholder  to  vote  his 
that  he  was  obliged  to  have  recourse  to  an  action  h 
election  aside.  It  was  on  an  appeal  in  this  latter  action 
Supreme  Court  delivered  the  opinion  above  cited,  suppc 
agreement ;  but  the  case  is  somewhat  weakened  as  an 
by  the  fact  that  the  decision  was  concurred  in  by  on 
majority  of  the  court,  and  that  the  Chief  Justice  filed  i 
ing  opinion  giving  his  adhesion  to  the  main  principle  < 
policy  above  indicated.  He  says:  *'I  am  satisfied 
weight  of  authority  is  against  the  validity  of  any  coni 
which  the  sole  owner  of  stock  parts  iiTevocably  with 
to  vote  it ;  with  the  effect  of  putting  a  minority  in  c^ 
the  corporation."  ® 

The  most  that  can  be  said,  perhaps,  after  an  examii 
all  these  recent  cases,  is  that  the  law  is  uncertain,  an 
thorities  conflicting.  But  at  any  rate,  a  court  when 
enforce  an  agreement  by  which  a  stockholder  gives  up 
to  vote,  will  scrutinize  it  closely,  in  view  of  the  fact 
stockholders  of  a  corporation  are  to  some  extent  trui 
each  other,  and  that  perhaps  they  are  entitled  to  rel 
sound  management  of  the  corporation  on  a  unity  of  pc 
control  with  interest.  If  the  person  to  whom  the  votii 
is  given  has  a  beneficial  interest  in  the  stock,  the  agre 
not  open  to  the  objection  which  might  otherwise  be  urgci 
it.  But  there  is  at  least  a  serious  doubt  whether  the 
the  parties  to  the  agreement,  relying  on  its  validity,  hai 

1  Foster  v.  Smith.    47  Pac.  Rep.,         «Api.  Law  Review,  Vol.  X: 
591  (1897).  3 47  Pac.  Rep.,  591. 
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the  fact  that  the  object  of  the  agreement  is  itself 
f  the  corporation,  are  elements  which  will  make 
Porceable,  or  will  justify  a  court  in  refusing  to 
Qg  stockholder  to  withdraw  from  it.  It  will  be 
it  for  further  adjudication  and  definite  reasoning 
s  of  facts  before  a  clear  rule  can  be  deduced  ap- 
widely  differing  circumstances  under  which  the 
y  to  present  itself. 

Charles  W.  Willard. 
Cal. 


Digitized  by 


Google 


LATEBAL  8UFFOBT  OF  LAND. 


247 
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Every  owner  of  land  has  a  right  to  have  the  soil  of  his  neigh- 
bor's land  remain  as  a  support  for  his  land  in  its  natural  condi- 
tion.^   Each  of  two  adjoining  land  owners  is  entitled  to  the 


1  Humphries  V.  Brogden,  12  Q.  B. 
789;  Bigbjr  v.  Bennett,  21  Ch.  D.  559; 
Wyfttt  V.  Harrison,  8  B.  &  Ad.  871; 
Attorney-General  v.  Condait  Colliery 
Co.  L.  B.  [1895],  1  Q.  B.  801;  Trans- 
portation Co.  V.  Chicago,  99  U.  S.  685. 

Alabama:  Moody  v.  McClelland, 
89  Ala.  45;  84  Am.  Dec.  770;  Myerv. 
Hobbs,  57  Ala.  175;  29  Am.  Rep.  719. 

CcUifamia:  Green  v.  Berge,  105  Cal. 
52;  88  Pac.  Bep.  589;  Aston  v.  Nolan, 
68  Cal.  269. 

Indiana:  Moellering  «.  Evans,  121 
Ind.  195;  6  L.  B.  A.  449,  22  N.  E.  Bep. 
989;  Block  v,  Haseltine,  8  Ind.  App. 
491;  29  N.  E.  Bep.  987. 

Kansas:  Winn,  v,  Abeles,  85  Kan. 
85;  10  Fac.  Bep.  448. 

Kentueky:  Looisyille  &  N.  B.  Co.  v. 
Bonhayo,  94  Ky.  67;  21 8.  W.  Bep.  526; 
Covington  v.  Geylor,  98  Ky.  275;  19  8. 
W.  Bep.  741 ;  Clemens  v.  Speed,  98  Ky. 
284;  19  8.  W.  Bep.  660;  Oneil  v.  Har- 
Uns,  8  Bnsh,  650. 

Maryland:  Baltimore  &  P.  R.  Co.  v. 
Beaney,  42  Md.  117. 

MassachuseUs:  Foley  v,  Wyeth,  2 
AUen,  181 ;  79  Am.  Dec.  771;  Thnrston 
V.  Hancock,  12  Mass.  220;  7  Am.  Dec. 
57;  Qilmore  v,  DriscoU,  122  Mass. 
199;  28  Am.  Bep.  812. 

Mkhigan:  Gildersleeve  v.  Ham- 
mond (Bilch.),  67  N.  W.  Bep.  519; 
Bnsklrk  v.  Strickland,  47  Mich.  889;  11 
N.  W.  Bep.  210 

MinnesaUi:  Nichols  v.   Dnlnth^  40 


Minn.  889;  42  N.  W.  Bep.  84;  Schnltz 
V.  Bower,  57  Minn.  498;  59  N.  W.  Rep. 
681 ;  per  Mitchel,  J.,  66  N.  W.  Rep. 
189;  Kopp  V,  Northern  Pac.  R.  Co.,  41 
Minn.  810;  48  N.  W.  Rep.  78. 

Missouri:  Bads  v.  Gains,  58  Mo. 
App.  586;  Secongost  v.  Missouri  Pac. 
B.  Co.,  58  Mo.  App.  869;  Victor  Min. 
Co.  V.  Morning  Star  Min.  Co.,  50  Mo. 
App.  525;  Charless  v.  Bankin,  22  Mo. 
566;  66  Am.  Dec.  642;  Busby  v.  Holt* 
haus,  46  Mo.  161. 

New  Jersey;  McGuire  v.  Grant,  25 
N.  J.  L.  856;  67  Am.  Dec.  49;  Schultz 
V.  Byers,  58  N.  J.  L.  442;  22  Atl.  Bep« 
514. 

New  York:  Lasala  v.  Holbrook,  4 
Paige,  169;  25  Am.  Dec  524;  Hay  v. 
Cohoes  Co.,  2  N.  T.  159;  51  Am.  Dec. 
279;  Badcliff  v.  Mayor,  4  N.  T.  195; 
58  Am.  Dec  857;  Farrand  v,  Marshall, 
21  Barb.  409;  Panton  «.  Holland,  17 
Johns.  92;  8  Am.  Dec  869. 

Pennsylvania:  McGettigan  v.  Potts, 
149  Pa.  St.  155;  24  AtL  Rep.  198;  80 
W.  N.  C.  187;  Carlin  v,  Chappel,  101 
Fa.  St.  848;  47  Am.  Rep.  722;  Wier  & 
BeU's  App.  81^  Pa.  St.  208. 

8<nuh  Dakota:  Ulrick  v.  Dakota  L. 
«^T.  Co.,  2  S.  D.  285;  8  8.  D.  44;  49 
N.  W.  Bep.  1054,  affirmed;  51  N.  W. 
Bep.  1028. 

Vermont:  Bichardson  v,  Vermont 
Cent.  B.  Co.,  25  Vt.  465;  60  Am.  Dec 
288;  Beard  v.  Murphy,  87  Vt.  99;  86 
Am.  Dec.  698;  Hatch  v.Vermont  Cent. 
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lateral  support  of  the  other's  land.  The  right  of  lateral  support 
from  the  adjacent  soil  to  the  extent  that  such  support  is  essential, 
is  an  absolute  right  of  property.  The  right  to  recover  for  in- 
juries to  the  land  by  reason  of  the  removal  of  such  support  does 
not  depend  upon  negligence,  but  upon  the  violation  of  the  right 
of  property.  ^ 

The  only  neglect  necessary  to  give  cause  of  action  is  the  neg- 
lect to  furnish  proper  support  to  the  land  of  the  adjoining  owner 
to  prevent  its  caving  in.^  The  only  proof  necessary  is  of  the 
making  of  the  excavation  and  of  the  injury  to  the  adjoining  land 
in  consequence.  It  is  not  incumbent  on  the  plaintiff  to  show 
that  the  excavation  was  made  by  the  defendant  in  a  careless, 
negligent  or  unskillful  manner.^ 

Though  one  in  excavating  and  removing  the  soil  on  his  own 
land  has  not  conducted  the  work  negligently  or  in  a  manner  con- 
trary to  the  custom  of  the  country,  he  is  liable  to  his  neighbor 
for  any  injury  to  his  land  occasioned  by  such  excavation.^ 

Where  one,  by  digging  in  his  own  land,  causes  the  adjoining 
land  of  another  to  fall,  the  actionable  wrong  is  not  the  excava- 
tion, but  the  act  of  allowing  the  other's  land  to  fall.  It  is  the 
wrong  to  the  right  of  property  that  attaches  to  the  right  of 
lateral  support.  Hence  the  measure  of  damages  is  the  diminu- 
tion of  the  value  of  the  land  by  reason  of  the  falling  of  the  soil; 


B.  Co.,  25  Yt.  49 1  Graves  v,  Mattison, 
67  Yt.  680;  82  Atl.  Rep.  498. 

Virginia:  Stearns  v,  Richmond,  88 
Va.  992;  14  S.  B.  Rep.  847;  29  Am.  St. 
Hep.  758;  TnnstaU  v.  Christian,  80  Ya. 
1;  56  Am.  Bep.  581;  Stevenson  v. 
WaUace,  27  Gratt.  77,  86. 

See  as  to  the  nature  of  the  right  of 
lateral  support:  Dalton  v.  Angus,  6 
App.  Cas.  740,  791,  per  Lord  Chancel- 
lor Selbome;  Caledonian  RaUway  Co. 
V.  Sprot,  2  Macq.  449;  Bonomi  v. 
Backhouse,  1  B.  B.  &  B.  647,  655; 
Pountney  v.  Clayton,  52  L.  J.  Q.  B.  566, 
571,  per  Bowen,  L.  J. 

1  Green  v.  Berge,  105  Cal.  52;  88 
Fac.  Rep.  589;  Conboy  v,  Dickinson, 
92  CaL  600;  28  Pac.  Bep.  809;  Aston 


9.  Nolan,  68  Cal.  269;  GUdersleeye  v. 
Hammond  (Mich.),  67  N.  W.  Rep. 
519;  Baltimore  &  P.  R.  Co.  o.  Beaney, 
42  Md.  117;  Bichardson  v.  Vermont 
Cent.  B.  Co.,  25  Yt.  465;  60  Am.  Dec. 
288;  McGuire  v.  Grant,  25  N.  J.  L.  856; 
67  Am.  Dec.  49;  Hay  v,  Cohoes  Co.,  2 
N.  Y.  159,  162;  51  Am.  Dec.  279; 
Ulrick  V.  Dakota  L.  &  T.  Co.,  2  S.  D. 
285;  8  8.  D.  44;  49  N.  W.  Bep.  1054, 
afDrmed  51  N.  W.  Bep.  1028. 

>  Transportation  Company  v.  Chi- 
cago, 99  U.  S.  685;  Gilmore  o.  Dris- 
coU,  122  Mass.  199;  28  Am.  Bep.  812; 
Foley  V.  Wyeth,  2  Allen,  181;  79  Am. 
Dec.  771. 

3  Humphries  v,  Brogden,  12  Q.  B. 
787;  Brown  v.  Bobins,  4  H.  a»  N.  186. 
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and  it  is  immaterial  whether  this  falling  be  called  **  caving  "  or 
'<  washing,"  provided  it  is  the  natural  and  proximate  result  of 
removing  the  lateral  support.^ 

The  parties  may,  however,  agree  that  all  support  may  be 
removed,  or  may  agree  upon  the  compensation  for  such  removal. 
One  who  has  granted  land  reserving  the  right  to  enter  on  a  cer- 
tain part  thereof  and  dig  and  take  clay  and  sand  for  making 
brick,  or  to  work  minerals,  is  at  liberty  to  remove  the  lateral 
support  of  the  land  granted  by  digging  withiA  the  part  desig- 
nated, in  the  exercise  of  the  right  reserved.*  Where  land  was 
granted  for  building  purposes,  reserving  the  minerals  beneath 
with  power  to  get  them,  **  but  without  entering  upon  the  sur- 
face, so  that  compensation  in  money  be  made  for  all  damage  that 
shall  be  done  to  the  erections  on  the  said  plot  by  the  exercise  of 
any  of  the  said  excepted  liberties,"  the  grantor  was  entitled  to 
take  the  minerals  without  leaving  any  support,  subject  only 
to  compensation  for  damage.' 

The  right  to  natural  support  for  land  is  presumed  to  be  inci- 
dent always  to  the  ownership  of  the  land,  and  it  is  for  the  party 
who  claims  that  this  right  has  been  parted  with,  to  prove  it.^ 
There  is  no  cause  of  action,  however,  if  no  damage  was  done. 
The  right  of  the  owner  of  land  to  the  lateral  support  of  his 
neighbor's  land  is  not  an  absolute  right  irrespective  of  the 
element  of  damages,  and  the  infringement  of  it  is  not  a  cause  of 
action  without  appreciable  damage.  **  But  for  a  man  to  dig  a 
hole  in  his  own  land  is  in  itself  a  perfectly  lawful  act  of  owner- 
ship, and  it  only  becomes  a  wrong  if  it  injures  his  neighbor ;  and 
since  it  is  the  injury  itself  which  gives  rise  to  the  right  of  action 
there  can  be  no  right  of  action  unless  the  damage  is  of  an  ap- 
preciable amount."^  There  is  no  right  of  action  unless  the 
soil  of  the  land  is  disturbed,  though,  by  reason  of  the  digging, 
the  land  presents  an  unsightly  appearance.^ 

1  Scholtz  V.  Bower,  57  Minn.  498;  Haines,  6E.  &  B.  648;  7  E.  &  B.  626; 

S9  N.  W.  Bep.  681.  Harris  v.  Byding,  5  M.  &  W.  60. 

<  Byckman  v.  GiUis,  57  N.  T.  68,  ^  Dixon  v.  Wliite,  8  App.  Cas.  888; 

^erersing  6  Lans.  79.  Dalton  v,  Angas,  6  App.  Cas.  740,  792: 

*  Aspden  v.  Seddon,  L.  B.  10  Cli.  Dayis  v.  Trehame,  6  App.  Cas.  460. 
394;  1  Ezcli.  D.  496.    And  see  Smart  «  Smith  v,  Thackerah,  L.  B.  1  C. 

V.  Morton,  5  El.  &  B.  80;  Boberts  v.  P.  564,  566,  per  Erie,  0.  J.  *     . 

*  Williams  v.  Kenney,  14  Barb.  629. 
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The  support  to  which  a  land  owner  is  entitled  from  the  ad«^ 
jacent  land  is  confined  to  a  limited  extent  of  adjacent  land,  that 
isy  to  such  an  extent  as  in  its  natural  undisturbed  state  was  8u£S- 
cient  to  afford  the  requisite  support.^  If  the  adjoining  owner 
excavates  nearer  to  the  boundary  line  than  such  limit  he  is  bound 
to  furnish  support  to  the  land  by  artificial  means,  such  as  a 
retaining  wall.  By  such  means  the  excavation  may  be  made 
fully  up  to  the  boundary  line.'  The  artificial  support  substituted 
in  place  of  the  natural  support  of  the  soil  may  be  of  any  material 
provided  it  is  sufficient  for  the  purpose  and  it  is  continued  so  as 
to  maintain  the  land  in  its  proper  condition.^ 

One  cannot  escape  liability  for  an  injury  caused  by  insufficient 
support  by  showing  that  the  support  was  a  reasonable  or  cus- 
tomary support,  or  that  the  excavations  were  made  with  care 
and  skill.  It  is  simply  requisite  that  the  support  shall  prove  to 
be  sufficient  and  effectual.* 

The  extent  in  point  of  distance  to  which  the  right  of  lateral 
support  applies  must  necessarily  depend  very  much  upon  the 
nature  of  the  surface  of  the  land  and  of  the  adjacent  soil.  '*  If 
the  soil  is  adhesive,  so  that  it  will  remain  in  its  natural  position 
with  the  lateral  support  removed,  obviously  the  excavator  may 
excavate  as  deep  as  he  pleases,  even  close  to  the  boundary  line. 
If  in  such  case  his  neighbor's  land  caves  in  by  reason  of  the 
pressure  of  the  superstructure  upon  it,  it  is  damnum  absque 
injuria.  But  is  this  true  of  a  sandy,  gravelly  soil?  Most  of 
the  authorities  above  cited  recognize  the  duty  of  the  excavator 
to  use  reasonable  care  in  the  performance  of  his  work.*'  ^ 

One  is  not  justified  in  removing  the  support  of  his  neighbor's 
land  on  the  ground  that  the  land  of  both  is  higher  than  the  ad- 
joining street  and  the  excavation  is  made  for  the  purpose  of 
reducing  the  grade  of  the  land  to  the  level  of  the  street.* 

1  Birmingham  v.  AUen,  6  Ch.  D.  «  Darley  Main  Ck>.  v.    MitcheU,  1 

284,  affirmed  on  appeal ;  Blliotv.  North  App.  Cas.  127;  Roberts  v.  Haines,  7 

Eastern  By.,  10  H.  8.  Cas.  888.  El.  &  B.  625;  Davis  v.  Treluime,  6 

s  Weir  &  BeU's  App.,  81*  Pa.  St.  App.  Cas.  460. 

308;  Altwater  v.  Woods,  1  W.  N.  Cas.  '  GUdersleevev.  Hammond  (Biich.), 

28.  67  N.  W.  Bep.  519. 

*  Snarr  v.  Granite  Curling  &  Skat-  *  Stimmel  v.  Brown,  7  Honst.  219; 

ing  Co.,  1  Ont.  102.  80  Atl.  Rep.  996. 
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If  the  adjoining  lands  are  not  upon  the  same  grade,  bat  are 
npon  a  hillside,  the  higher  land  is  still  entitled  to  the  support  of 
the  lower,  and  consequently  the  owner  of  the  latter  cannot  ex- 
cavate so  near  to  the  boundary  line  as  he  could  if  the  properties 
were  on  the  same  grade.^ 

Whether  an  abutting  owner  is  entitled  to  the  lateral  support 
of  the  adjoining  land  in  a  public  street,  and  a  city  or  town  is 
liable  for  damages  to  such  owner's  land  occasioned  by  excavations 
in  grading  the  street,  is  a  question  upon  which^there  is  a  conflict 
of  opinion.  On  the  one  hand  it  is  regarded  as  subject  to  the 
same  liability  as  a  private  owner  of  land  is.'  A  city  or  town 
removing  the  adjacent  support  of  land  abutting  on  the  street,  so 
that  in  consequence  the  land  falls,  is  regarded  as  taking  the  land 
for  public  purposes,  and  compensation  must  be  made  for  such  a 
taking.  If  there  are  improvements  upon  the  land,  and  their 
weight  has  not  conduced  to  the  falling  of  the  land,  the  damages 
recoverable  from  the  city  or  town  may  include  the  damage  to  the 
improvements.*  « 

Where  sewerage  commissioners  were  authorized  by  an  act  of 
the  legislature  to  construct  a  sewer  through  a  street,  and  land 
and  buildings  of  an  abutting  owner  were  injured  by  the  with- 
drawal of  quicksand  beneath  the  surface  of  such  land  which 
flowed  freely  into  the  excavation  made  for  the  sewer  and  was 
taken  out  by  means  of  buckets  and  pumps,  so  that  the  buildings 
settled  and  cracked,  it  was  held  that  the  commissioners  were 
liable  for  the  injury.  The  plaintiff  did  not  offer  to  prove  that 
he  owned  the  fee  of  the  soil  in  the  street  where  the  right  to 
construct  the  sewer  was  taken.     But,  even  if  he  owned  the  fee, 

1  Weir  &  BeU'8  App.,  Sl^  Pa.  St.  cinnati  v.  Penny,  SI  Ohio  St.  499;  8 

808.  Am.  Bep.  78 ;  Parke  v.  Seattie,  6  Wash, 

<  Dyer  v.  St.  Panl,  27  Minn.  467;  8  1;  20  L.  R.  A.  68;  84  Am.  St.  Bep.  88; 

N.  W.  Bep.  272;  O'Brien  v.  St.  Panl,  Aurora  v.  Fox,  78  Ind.  1;  Meares  v. 

M  Minn.  881;  88  Am.  Bep.  470;  Nich-  WUmington,  9  Ired.  78;  49  Am.  Dec. 

olav.  Dnlntli,  40  Minn.  889;  42  N.  W.  412;  New  Westminster  v.  Briglionse, 

Bep.  84;  Armstrong  v,  St.  Panl,  80  20  Can.  S.  C.  520;  88  Am.  &  Bng. 

Minn.   299;  Cabot  v,   Kingman,    166  Corp.  Cas.  818;    Lewis  on  Bmlnent 


,  408;  44  N.  B.  Bep.  844;  Steams  Domain,  §§  100, 151. 

V.     Blclimond,    88    Ya.    992;    14   S.  <  Keating  v.   Cincinnati,  88  Ohio 

K.  Bep.  847;  Keating  v.  Cincinnati,  88  St.  141;  48  Am.  Bep.  421. 
Ohio  St.  141;  48  Am.  Bep.  421;  Cin- 
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the  taking  of  the  land  for  the  sewer  imposed  no  additional  servi- 
tade  upon  the  land  under  the  highway/  and  no  right  of  any  sort 
was  taken  in  the  plaintiff's  land.  It  was  held  that  the  defend- 
ants had  no  right  to  take  away  the  soil  of  the  plaintiff  in  land 
they  had  not  taken  under  the  statutes,  or  to  withdraw  the  sup- 
port to  his  land  abutting  on  the  street.* 

There  is,  however,  much  authority  for  holding  that  a  munic- 
ipal corporation  acting  under  proper  legislative  authority  is  not 
liable  for  consequential  damages  to  the  property  of  an  adjoining 
land-owner  whose  lands  are  not  actually  taken,  occasioned 
through  the  grading  of  a  street,  there  being  no  want  of  care  or 
skill  in  the  execution  of  the  work.*  The  State  has  the  authority 
to  adapt  a  street  to  easy  and  safe  passage ;  a  city  is  the  agent 
of  the  State  to  do  this  and  is  not  answerable  for  damages  in- 
curred under  such  authority. 

The  adjoining  land-owner  cannot  acquire  by  prescription  any 
right  to  abridge  the  power  of  a  municipality  to  regulate  and 
change  the  grade  of  its  streets.* 

The  public  authorities  are  liable  for  damages  to  the  owner  of 
land  abutting  upon  a  proposed  street  which  has  not  been 
accepted  and  for  the  opening  of  which  no  authority  is  shown. 
Though  the  ultimate  purpose  may  have  been  to  open  the  street, 
if  no  order  or  resolution  binding  upon  the  municipal  corpora- 
tion appears,  but  it  is  manifest  that  the  object  of  the  public 
authorities  immediately  in  view  was  the  procuring  of  gravel  for 
use  in  other  parts  of  the  village,  there  is  a  clear  liability  for  the 

1  Chelsea  Dye  Honse  &  L.  Co.  v.  Hayen,  44  Conn.  S40;  26  Am.  Bep.  447; 

Commonwealth^  164  Mass.  850;  41  N.  Holllster  v.  Union  Co.,  9  Conn.  436; 

£.    Rep.    649;   Lincoln   v,    Conmion-  26  Am.  Dec.  86;  Delphi  v,  Bvans,  86 

wealth,  164  Mass.   1;  41  N.  B.  Bep.  Ind.  90;   10  Am.  Rep.  12;  Qnincy  v. 

489.  Jones,  76  m.  281;  20  Am.  Bep.  248; 

*  Cabot  V.  Kingman,  166  Mass.  408s  Badclifl  v.  Mayor,  4  N.  T.  195;  58  Am. 
44  N.  E.  Rep.  844.  Dec.  857,  and  see  cases  cited  by  Bron- 

*  Bonlton  v,  Crowther,  2  B.  &  0.  son,  C.  J. ;  Wilson  v.  Mayor,  1  Denio, 
708;  Transportation  Company  v.  Chi-  595;  48  Am.  Dec  719;  O'Connor  «. 
cago,  99  U.  8.  685;  Smith  v.  Washing-  Pittsburgh,  18  Pa.  St.  187. 

ton,  20  How.  185;  Cheeverv.  Shedd,  ^  Smith  v.  Washington,   20  How. 

18  Blatchf.  258;  Callender  v.  Marsh,  185;  Goszler  v.  Georgetown,  6  Wheat. 

1  Pick.  418;  Bome  v.  Omberg,  28  Oa.  598. 
46;  73  Am.  Dec.  748;  Fellowes  v.  New 
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removal  of  the  lateral  support  of  land  adjoining  such  proposed 
street.^ 

Under  a  constitutional  provision  or  statute  declaring  that 
municipal  corporations  shall  make  compensation  for  property 
taken,  injured  or  destroyed  by  the  construction  or  enlargement 
of  their  works,  highways  or  improvements,  one-  may  recover 
damages  to  his  land  resulting  from  the  change  of  grade  of  the 
street  upon  which  such  land  abuts.^ 

Whether  this  principle  is  applicable  to  the  acts  of  private  cor- 
porations authorized  by  the  legislature  to  construct  works  of  a 
public  character,  such  as  canals  or  railroads,  is  a  question  upon 
which  the  authorities  are  not  agreed.  On  the  ground  that  such 
Works,  though  used  by  the  public,  are  constructed  primarily  for 
the  benefit  of  private  corporations  who  are  not  public  agents,  it 
is  held  that  damages  done  by  them  by  making  excavations  and 
removing  the  support  of  adjoining  lands  may  be  recovered  against 
them  in  the  same  manner  as  against  private  individuals.^  It  is 
competent  for  the  legislature  to  provide  for  such  damages.* 

On  the  other  hand  it  is  held  that  such  corporations  acting 
under  the  authority  of  the  State  are  not  liable  for  damages 
occurring  to  adjoining  lands  through  excavations  made  in  the 
construction  of  such  works,  if  these  are  made  in  a  careful  and 
skillful  manner.^ 

Leonard  A.  Jones. 
Boston,  Mass. 


1  Boskirk  v.  Stricklftnd,  47  Mich. 
889;  11  N.  W.  Bep.  210. 

*  O'Brien  v.  Ph^Uadelphla,  150  Pa. 
St.  689;  24  AtL  Bep.  1047;  Jones  o. 
Bangor,  144  Pa.  St.  688;  28  AtL  Bep. 
252;  Ogden  v.  PhUadelphia,  148  Pa. 
St.  480;  22  Atl.  Bep.  694. 

*  Cbeeyer  v.  Shedd,  18  Blatohf .  258, 
264,  per  Shipman,  J. ;  Baltimore  &  P. 
B.  Co.  V.  Beaney,  42  Md.  117;  Ladlow 
V.  Hudson  Biver  B.  Co.,  6  Lans.  128; 
McCnUongb  v.  St.  Paul,  M.  a»  M.  B. 
Co.y  52  Minn.  12;  Bichardson  v.  Ver- 


mont Cent.  B.  Co.,  25  Vt.  465;  60  Am. 
Dec.  288. 

^  Dodge  V.  County  Commissioners, 
8  Met.  880;  Parker  v,  Boston  &  Me.  B. 
Co.,  8  Cush.  107;  1  Am.  Dec.  709; 
Trowbridge  v.  Brookllne,  144  Mass. 
189;  10  N.  E.  Bep.  796. 

*  Mercy  Docks  Trustees  v,  Glbbs, 
11  H.  L.  Cas.  686,  718;  Bootbby  v. 
Androscoggin  &  K.  B.  Co.,  51  Me.  818; 
Hortsman  v.  Covington  &  L.  B.  Co., 
18  B.  Mon.  218;  Newport  &  Cincinnati 
Bridge  Co.  v.  Foote,  9  Busb,  264. 
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ITUTIONALITY  OF  THE  ILLINOIS  TORRENS 
LAND  TRANSFER  ACT. 

^cision  of  the  Supreme  Court  of  Illinois  declaring  the 
itute  of  that  State  ^  unconstitutional,  for  the  reason  that 
I  upon  the  Recorder  of  Deeds  judicial  powers,  whereas 
jtution  of  the  State  ^  provides  that  the  judicial  power 
Dvested  in  certain  courts  therein  named, —  has  attracted 
id  attention  and  very  deep  interest.  Our  present  sys- 
ind  transfer  is  so  cumbrous  and  expensive  as  to  be  un- 

the  commercial  character  of  the  age.  The  Torrens 
B  is  well  known,  assimilates  the  transfer  of  land  to  the 
of  shares  in  a  corporation.'  The  principal  features  of 
3m  are:  1.  Ascertaining,  in  some  mode  provided,  who 
ing  owner  of  a  given  tract  of  land  is;  2.  Making  a 
:  that  tract  of  land,  of  the  name  of  the  owner,  and  the 
of  his  title,  in  a  prescribed  mode ;  3.  Issuing  to  him  a 
)  of  ownership,  by  transferring  which  he  may  easily  and 
vely  transfer  his  title  to  the  land,  very  much  as  a  share- 

a  corporation,  by  transf ending  his  share  certificate, 
his  title  to  his  shares.  These  are  the  leading  features 
ystem  of  land  transfer;  and  when  we  reflect  upon  its 
'  and  obvious  inexpensiveness,  we  wonder  that  it  was 
ght  of  and  adopted  long  before.  In  the  Australian 
where  it  was  invented  and  first  put  in  practice,  there  are 
lels  of  constitutional  law,  such  as  shackle  our  legisla- 
brd  fields  for  the  casuistry  of  our  judges,  strengthen 
Lonopolies,  and  arrest  the  development  of  institutions. 
,bstract-of -title  company  in  Chicago  fought  the  Illinois 
Act  with  all  the  power  and  intellect  which  its  money 
ng  to  bear  against  it.     It  was,  nevertheless,  passed* 

!t,  Jane  18th,  1895,  Laws  '  See  the  able  paper  of  Prof.  Har- 
.  107.  vey  B.  Hard  apon  this  qaestion,  85 

m..  Art  6,  §  1.  Am.  Law  Rev.  867. 
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though  confined  in  its  operation  to  Cook  County,  and  even  there 
it  could  become  operative  only  when  approved  by  a  vote  of  the 
people, —  a  restriction  whose  motive  is  obvious  enough  when  the 
large  number  of  country  lawyers  found  in  every  legislature  is 
considered.  It  was  so  put  in  operation  by  a  vote  of  the  people 
of  Cook  County,  The  Supreme  Court  of  Illinois  now  say  that 
it  is  unconstitutional,  because  it  confers  judicial  powers  upon  the 
Recorder  of  Deeds,  acting  as  Begistrar  under  the  act.^ 

The  reasons  given  by  the  court  for  its  conclusion  are  thus 
reported :  — 

It  is  contended  that  the  statute  contravenes  several  provisions  of  the 
constitation,  and  is  therefore  void.  One  of  the  contentions  is  that  it 
confers  judicial  powers  on  the  recorder  of  deeds  (who  is  by  the  act 
made  registrar  of  titles)  and  his  examiners.  If  it  does,  counsel  for 
appellee  agree  that  it  violates  article  6,  section  1,  of  £he  constitution, 
which  provides  that  the  judicial  powers  shall  be  vested  in  courts  therein 
named,  and  the  law  is  therefore  invalid,  without  reference  to  other 
objections  urged  against  it.  In  our  view  of  the  case  it  will  only  be 
necessary  to  decide  this  one  question. 

Under  the  several  provisions  of  the  act,  if  A.  B.  claimed  to  be  the 
owner  of  a  lot  in  the  city  of  Chicago,  as  devisee,  in  fee  simple,  and  as 
such  wished  to  have  his  title  registered  as  authorized  by  section  7,  his' 
application  in  conformity  with  section  11  would  be  substantially  as 
follows:  *'  A.  B.,  a  resident  of  Chicago,  Cook  County,  111.,  unmarried, 
is  the  owner  of  lot  (describing  it)  in  fee  simple,  not  subject  to  an  estate 
of  homestead,  unincumbered,  subject  to  no  liens  or  incumbrances; 
that  C.  D.  claims  to  own  said  lot  in  fee  simple,  and  his  post-office 
address  is  No.  street,  Chicago,  111. ;  that  this  applicant  is  of 

the  full  age  of  21  years.     (Signed)  A.  B.'' 

(Sworn  to.) 

Suppose  the  applicant  claimed  such  ownership  as  devisee  under  the 
will  of  John  Doe,  deceased.  If  the  will  was  not  recorded  in  the  office 
of  the  recorder  of  deeds  (the  registrar)  it  would  be  the  duty  of  appli- 
cant to  furnish  a  copy  thereof  with  his  application,  and  any  other 

1  The  case  is  People  ex  rel.  Kern  v.  purports  to  be  a  fuU  quotation  from 
Chase,  not  yet  reported,  presumably  that  portion  of  the  opinion  in  which 
for  the  reason  that  a  petition  for  a  re-  the  court,  speaking  through  Mr.  Jus- 
bearing  has  been  filed  and  is  pending,  tice  Wilkin,  gives  its  reason  for  its 
But  we  find  in  the  Legal  Adviser  decision. 
(CMcago)  of   November   ilth,  what 
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instruments  in  his  chain  of  title  not  then  of  record  in  that  office.  (Part 
of  section  14.)  Under  other  provisions  of  that  section  it  would  then 
become  the  duty  of  the  registrar  to  cause  an  examination  to  be  made  as 
to  the  truth  of  the  facts  set  forth  in  the  application,  and  also  whether 
the  lot  was  occupied,  and  if  so,  the  nature  of  the  occupancy*  He 
would  next  be  required  to  notify  C.  D.  and  all  other  persons  whom  he 
might  find  to  be  interested  by  reason  of  possession  or  otherwise,  and 
post  a  copy  of  the  notice  on  the  premises  at  least  ten  days  before  grant- 
ing the  certificate  of  registration.  If  C.  D. ,  being  under  no  disability, 
appeared  before  the  registrar  in  obedience  to  that  notice  and  set  up 
claim  to  the  lot  as  the  only  heir  of  John  Doe,  deceased,  claiming  that 
the  will  accompanying  the  application  was  not  legally  executed  as  pro- 
Tided  by  the  statute,  and  that  it  did  not  by  a  proper  construction 
devise  the  lot  to  A.  B.,  or  if  he  was  an  infant,  lunatic,  or  under  other 
disability,  and  no  appearance  was  made  for  him  by  guardian,  conserv- 
ator or  next  friend,  it  would  be  the  duty  of  the  registrar,  aided  by  his 
two  examiners,  to  inquire  into  the  matter  and  settle  in  the  one  case  the 
issue  made  between  the  parties,  and  in  the  other,  ex  parte,  the  claim 
of  ownership  set  up  in  the  application.  If  upon  such  investigation  he 
should  find  the  facts  stated  in  the  application  to  be  true,  ^'  and  that  the 
applicant  is  the  owner  of  the  land  in  fee  simple  as  set  forth  in  the 
application,"  he  must  issue  a  certificate  of  title  and  proceed  to  bring 
.the  lot  under  the  operation  of  the  act  as  hereinafter  provided.  But  if 
upon  such  examination  he  should  find  that  the  facts  stated  in  the 
application  are  not  true,'  or  that  A.  B.  is  not  the  owner  of  the  lot,  it 
would  be  his  duty  to  dismiss  the  application  without  prejudice,  return- 
ing the  paper  to  the  applicant. 

Upon  the  issuing  of  the  certificate,  A.  B.,  in  the  absence  of  fraud  to 
which  he  is  a  party,  etc.,  would  hold  the  lot  in  fee,  free  from  all  others, 
except :  First,  any  subsisting  lease,  etc. ;  second,  all  public  highways ; 
third,  any  subsisting  right  of  way ;  fourth,  any  tax  or  special  assess- 
ment; fifth,  ''such  right  of  action  or  counterclaim  as  is  allowed  by 
the  act;''  and  sixth,  the  right  of  any  person  in  possession  of  and 
rightfully  entitled  to  the  land  or  any  part  thereof  or  interest  therein, 
adverse  to  him  at  the  time  when  the  certificate  was  issued,  as  provided 
by  section  29.  With  the  exceptions  mentioned  in  this  section,  neithei^ 
CD.  nor  kny  other  person  claiming  the  lot  could  commence  any  action 
at  law  or  in  equity  for  the  recovery  thereof,  or  assert  any  interest, 
right  in,  or  lien,  or  demand  upon  the  same,  or  make  any  entry  thereon 
adversely  to  the  title  of  A.  B.,  unless  the  action  should  be  brought 
within  five  years  from  that  date  (section  87) ;  or  if  the  right  existed  at 
the  time  of  issuing  the  certificate,  but  no  cause  of  action  had   then 
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aiccnied,  such  party  might,  prior  to  the  expiration  of  said  five  years, 
file  ia  the  registrar's  office  a  notice,  under  oath,  setting  forth  his 
interest,  etc. ,  and  might  then  bring  his  action  at  any  time  witMn  one 
year  after  the  right  accrued  (section  88). 

The  definition  of  jodioial  power  given  by  Judge  Cooley  in  bis  work 
on  ^^  Constitutional  Limitations,"  held  by  this  court  to  be  sufficient^ 
aocorate  for  the  purposes  of  the  question  then  before  the  court,  which 
was  in  substance  the  same  as  that  now  under  consideration,  is  as  fol- 
lows: '^The  power  which  adjudicates  upon  and  protects  the  rights 
and  interests  of  individual  citizens,  and  to  that  end  construes  and 
applies  the  laws."  ^  We  do  not  understand  tiiat,  under  this  definition, 
(Mr  under  any  definition  of  the  term  '^  judicial  powers,"  it  is  necessary, 
that  the  adjudication  between  the  parties  shall  be  conclusive  of  thdr 
rights  put  in  issue,  but  if  the  party  or  officer  is  clothed  with  the  power 
of  adjudicating  upon  and  protecting  the  right  or  interest  of  contestii^ 
parties,  and  that  adjudication  involves  the  construction  and  application 
of  the  law,  and  affects  any  of  the  rights  or  interests  of  the  parties, 
though  not  finaQy  determining  the  right,  it  is  still  a  judicial  proceeding, 
or  the  exercise  of  judicial  functions.  The  question,  therefore,  in  the 
supposed  case  is  not  whether  the  registrar  finally  determines  the  owner- 
ship of  ^e  lot,  but  whether  his  decision  affects  the  rights  of  the  parties 
cUdming  that  ownership. 

As  we  understand  the  argument  d  counsel  for  appellee,  their  position 
as  that  the  proceeding  before  the  registrar  is  not  to  determine  the 
ownership  of  the  lot,  but  simply  to  ascertain  whetiter,  under  the 
existing  facts,  the  lot  shall  be  brought  under  the  act,  and  that  the 
determination  of  the  ownership  is  merely  incidental  to  the  ministerial 
act  of  bringing  the  property  into  registration,  and  that  the  courts  are 
left  open  to  all  partis  claiming  any  interest  adversely  to  the  holder  of 
Ibe  certificate  of  title. 

It  is  nevertheless  true  that  Hie  rights  in  the  ease  stated  of  C.  D.  are  sub- 
stantiaUy  and  eoncludvely  affected  by  the  decision  that  A.  B.  is  the  owner 
and  entitled  to  have  the  lot  brought  under  the  act  in  question.  It  will  not 
be  denied  that  the  issuing  of  the  certificate  puts  in  operation  liie  statute 
ci  limitations  against  G.  D.,  and  that  it  in  effect  amounts  to  a  deter- 
mination that  if  his  rights  are  not  asserted  in  the  courts  within  five 
years  thereafter  (unless  within  the  provisions  of  section  38)  he  shall  be 
forever  barred*  In  other  words  if  it  be  true  that  the  issue  before  the 
registrar  is  whetiier  the  •property  shall  be  registered,  and  whether  the 
etotute  of  limitations  shall  from  that  time  begin  to  run,  the  decision  of 

'  Owners  at  Land  v.>The  People  ex  rel.,  113  111.  809. 
VOL.  XXXI.  17 
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that  qaestioQ  involves  the  determination  of  the  ownership  of  tiie 
property ;  and  if  it  be  conceded  that  the  courts  are  left  open  to  C.  D. 
for  a  period  of  five  years  from  that  date,  the  decision  nevertheless 
takes  away  from  him  the  existing  right  to  bring  his  action  without  that 
restriction.  The  decision  against  him  that  the  property  shall  be 
brought  under  the  provisions  of  the  act  is  as  fatal  to  his  right  of  owner- 
ship as  though  that  question  was  finaUy  and  conclusively  settled,  except 
that  he  still  has  a  limited  time  in  which  to  have  his  title  settled  in  a 
court  of  law  or  equity. 

In  case  of  disability  at  the  time  the  registrar  issues  his  certificate, 
the  right  reserved  to  bring  the  action  within  five  years  may  be  of  no 
benefit  whatever.  Section  37  expressly  provides  that  ''  it  shall  not  be 
an  exception  to  this  rule  (that  is  that  the  requirement  that  the  action 
must  be  brought  within  five  years)  that  the  person  entitled  to  bring  the 
action  or  to  make  the  entry  is  an  infant,  lunatic,  or  is  under  any  dis- 
ability, but  action  may  be  brought  by  such  person  by  his  next  friend 
or  guardian.'*  Let  it  be  supposed,  in  the  case  put,  that  C.  D.  at  the 
time  of  the  registration  is  a  child  one  year  of  age,  without  guardian, 
and,  of  course,  incapable  himself  of  procuring  the  appointment  of  one. 
The  registrar  decides,  and  issues  a  certificate  which  starts  the  running 
of  the  statute  of  limitations  against  him.  As  to  that  fact  his  decision 
is  conclusive.  When  the  statute  has  run  C.  D.  is  six  years  of  age, 
sUll  without  guardian,  and  still  incapable  of  procuring  the  appointment 
of  one  —  incapable  of  knowing  or  protecting  any  of  his  rights ;  and  yet, 
by  the  determination  of  the  registrar  that  A.  B.  was  the  owner  of  the 
lot  and  entitled  to  a  certificate  of  registration,  his  rights  are  absolutely 
and  forever  barred. 

How  did  the  registrar  arrive  at  the  conclusion  that  A.  B.  was  the 
owner  of  the  property?  Clearly  by  the  examination  of  the  facts  and 
by  construing  and  applying  the  law  to  those  facts,  in  doing  which  he 
adjudicated  upon  the  rights  and  interests  of  A.  B.  and  C.  D.,  and 
decided  in  favor  of  A.  B.  and  against  C*  D.  in  a  matter  of  most  vital 
importance.  It  seems  to  us  that  the  reading  of  this  act  forces  the  mind 
to  the  conclusion  that  it  confers  upon  the  registrar  aud  his  examiners 
judicial  powers  for  the  purpose  of  determining  the  rights  of  adverse 
parties.  If,  as  is  contended,  the  duties  of  the  registrar  are  purely 
ministerial,  why  should  he  have  been  required  to  call  to  his  assistance 
*'  two  or  more  competent  attorneys  "  to  be  examiners  of  title,  as  his 
legal  advisers  ?  Why,  if  his  duties  are  merely  ministerial,  should  he  be 
limited  in  his  right  to  bring  the  property  within  the  provisions  of  the 
act  to  cases  in  which  he  should  have  the  favorable  opinion  of  at  least 
two  of  these  executors?    Manife^ly  the  act  contemplates  that  he  shall 
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consider  and  apply  the  law  to  the  facts  presented  by  the  applicant,  and 
lest  he  should  not  be  able  to  do  so  himself,  he  is  required  to  call  to  his 
aid  those  learned  in  law*  In  the  case  supposed,  whether  the  will  was 
legally  executed,  would,  to  a  lawyer,  be  a  simple  question,  but  in  its 
determination  it  would  be  necessary  to  understand  and  apply  the  pro- 
visions of  the  statute ;  and  whether,  by  a  proper  construction  of  the 
instrument,  the  devise  was  legally  made  to  a  particular  person,  every 
lawyer  knows,  would  often  become  a  matter  most  difficult  of  solution. 

We  are  not  unmindful  of  the  settled  rule  that  there  are  many  cases 
in  which  ministerial  officers  exercise  quasi-judicial  powers  or  discre- 
tions, and  yet  the  laws  conferring  such  powers  are  held  to  be  no  viola- 
tion of  the  constitutional  provision  under  consideration.  These  cases 
are  referred  to  and  commented  upon  in  Owners  of  Land  v.  The  People ;  ^ 
but  what  we  have  already  said  sufficiently  distinguishes  the  powers  con- 
ferred upon  the  registrar  by  this  act  from  all  such  cases* 

It  seems  to  us  that  it  would  be  difficult  to  more  clearly  and  positively 
oonf  er  judicial  powers  upon  a  person  unqualified  under  the  constitution 
to  exercise  those  powers  than  is  done  by  this  law.  This,  doubtless, 
resulted  from  an  attempt  to  adopt  the  provisions  of  a  similar  law  in 
force  in  Australia,  Canada,  England,  and  perhaps  other  countries,  by 
vrhich  the  certificate  of  title  issued  becomes  conclusive  as  to  the  owner- 
ship of  the  property,  and  in  which  countries  no  constitutional  or  other 
restriction  exists  against  the  legislative  grant  of  such  powers  upon 
non-judicial  officers. 

The  powers  of  the  registrar  are  no  less  judicial  under  the  statute  than 
tiioee  in  the  countries  referred  to.  The  only  difference  is,  there  is  no 
▼ahd  objection  to  the  validity  of  the  law,  while  here  it  is  fatal.  In  re, 
etc.,  ex  rel.  Bond  construing  ^Hhe  transfer  of  land  statute,"^  it  is 
said:  '*The  intention  of  the  legislature  was  obviously  to  impose  the 
duty  upon  the  registrar  to  prevent  instruments  being  registered  which, 
in  law,  as  well  as  in  fact,  ought  not  to  be  registered  in  the  first  instance, 
and  to  determine  the  validity  of  the  instruments,  as  well  as  the  priority 
of  registration  in  point  of  time.  He  has,  therefore,  to  discharge  not 
merely  ministerial  but  judicial  duties." 

Without  further  discussion  of  the  question  we  are  of  the  opinion  that 
this  law,  for  the  reasons  stated,  is  obnoxious  to  the  constitution,  and 
therefore  void. 

The  judgment  of  the  court  will  be  reversed  and  the  cause  will  be 
remanded  to  the  Circuit  Court  of  Cook  County  with  directions  to  enter 
a  judgment  of  ouster  against  the  defendant  as  prayed  in  the  information. 

1  118  lU.  309.  s  6  Vic.  L.  R.  458. 
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So  far  as  the  statute  of  limitations  of  five  years,  contained  in 
the  act,  is  made  to  run  against  infants,  as  well  as  adults,  it  might 
possibly  involve  a  grave  question,  whether  the  destruction  of 
the  title  of  an  infant,  provided  some  one  fails  to  secure  the 
appointment  for  him  of  a  next  friend,  and  to  bring  action  for 
him  to  assert  his  title,  is  not  a  taking  of  his  property  without 
due  process  of  law,  within  the  meaning  of  the  Fourteenth  Amend- 
ment to  the  constitution  of  the  United  States, —  if  it  were  not 
for  the  fact  that  the  act  itself,  unde;r  the  head  of  **  Indenmity 
Fund,"  ^  provides  compensation  not  only  to  infants  but  to  aU 
others  whose  rights  are  thus  cut  off.  Besides,  there  are  many 
statutes  of  limitation  in  respect  of  land  which  run  against  per- 
sons under  disability  as  well  as  against  persons  who  are  stU 
Juris;  but,  so  far  as  we  know,  they  have  never  been  held  uncon- 
stitutional and  in  fact  the  settled  doctrine  is  otherwise. 

But  eliminating  this,  and  speaking  with  reference  to  the  main 
features  of  the  statute,  the  soundness  of  the  opinion  is  open  to 
very  grave  doubts.  It  is  true  that  the  registrar  is  required  to 
determine  who  is  the  owner  of  the  tract  of  land  in  rbspect  of 
which  application  is  made  for  a  certificate  under  the  act.  But 
for  what  purpose  is  he  required  to  determine  it?  Is  he  required 
to  determine  it  for  the  purpose  for  which  a  judicial  court  deter- 
mines it  in  an  action  of  ejectment,  or  even  incidentally  in  an 
action  of  forcible  entry  and  detainer  or  unlawful  detainer? 
Does  his  determination  take  the  character  of  an  ordinary  judi- 
cial proceeding?  Is  it  followed  up  by  any  compulsory  process? 
Does  he  issue  a  writ  of  execution,  a  writ  of  habere  facias  posses* 
sionenif  or  any  other  process  by  which  any  one  in  possession  is 
ousted  or  any  one  out  of  possession  is  put  in?  Does  he  do  any- 
thing more  than  place  upon  the  public  records  a  mere  paper 
declaration  which  operates  as  a  public  notice  to  the  world,  put- 
ting in  operation  the  statute  of  limitations  of  five  years,  pro- 
vided for  by  the  act?  In  doing  this  does  he  do  anything  more, 
does  he  do  as  much,  as  the  sheriff  does  when,  with  an  execution 
in  favor  of  A.  against  B.,  he  levies  upon  the  horse  of  C.  and  sells 
it  to  D.,  in  which  case  the  title  of  D.,  to  the  horse,  though  void 

M§  yO  to  93. 
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in  its  inception,  becomes  good  under  the  operation  of  the  short 
statute  of  limitations  relating  to  personal  property?  Does  he  do 
anything  more  than  the  plaintiff  in  a  judgment  does  when  he 
sues  out  execution  upon  the  judgment  and  levies  it  upon  all  the 
right,  title  and  interest  of  the  judgment  debtor  in  certain  lands, 
which  lands  belong  to  an  utter  stranger  to  such  debtor,  and  when 
such  debtor  has  and  never  has  had  any  interest  in  those  lands?  ^ 
In  this  last  case  the  void  deed  would  be  color  of  title,  within 
the  meaning  of  statutes  of  limitation  relating  to  land,  in  such  a 
sense  that  a  person  getting  possession  under  it  and  holding  pos- 
session for  the  period  of  the  statute  —  generally  ten  years, — 
would  acquire  a  good  title,  provided  his  possession  during  that 
whole  period  had  been  continuous,  open  and  adverse  to  the  real 
owner.  Does  not  the  sheriff,  in  deciding  that  the  horse  upon 
which  he  levies  is  the  horse  of  B.,  the  defendant  in  the  execu- 
tion, instead  of  the  horse  of  C.  whose  horse  it  really  is,  exercise 
as  much  judicial  power  as  does  the  registrar  of  deeds  under  the 
Illinois  statute?  Does  he  not  exercise  more  real  judicial  power, 
in  that^e  follows  his  conclusion  by  a  compulsory  act?  He  de- 
cides, and,  in  the  very  act  of  deciding,  he  enforces  his  judgment. 
Does  the  plaintiff  in  the  judgment,  in  the  second  case  supposed, 
who  levies  his  execution  upon  the  supposed  right,  title  and 
interest  of  the  judgment  defendant  in  the  property  of  a  total 
stranger  to  both  parties, —  exercise  any  judicial  power?  He 
exercises  a  power.  He  sets  the  initial  stake  by  his  own  mere 
volition,  and  by  his  merely  wrongful  act,  though  it  may  not 
be  such  a  wrong  as  the  law  recognizes  and  punishes, —  and  by 
that  wrongful  act  he  puts  in  force  the  statute  of  limita- 
tions, and  the  operation  of  the  statute  combined  with  the 
laches  of  the  real  owner  of  the  land,  in  time  destroys  the  title 
of  the  latter ;  and,  in  destroying  it,  does  it  do  any  more  than 

1  This  is  not  a  far-fetched  picture,  the  Missouri  law  was  and  is  such  that 

It  is  done  erery  day.    The  homestead  the  writer  could  not  even  maintain  a 

of  the  writer  in  St.  Louis  was  levied  suit  in  equity  to  have  the  sheriffs  deed 

on  by  a  mousing  old  lawyer  and  sold,  declared  a  cloud  upon  his  title ;  the 

under  a  judgment  recovered  by  him  theory  being  that,  as  the  deed   was 

against  a  total  stranger  to  the  title  of  merely  void,  it  constituted  no  cloud 

the  writer,  his  purpose  being  to  effect  upon  the  title;  a  fallacious  theory,  as 

a  collateral  object;  and  the  state  of  the  writer  believes. 
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the  Illinois  land  transfer  act  does?  It  is  true  that  in  the  former 
case  the  sheriff  is  answerable  as  a  trespasser ;  but  he  is  answer- 
able,  not  because  he  makes  an  erroneous  decision,  but  because 
he  follows  it  up  by  a  seizure  of  the  property  of  a  stranger  to  the 
execution.  The  plaintiff  in  the  judgment  in  the  second  case,  in 
entering  upon  the  land  of  a  stranger  which  he  had  presumed  to 
sell  and  purchase  under  his  execution,  might,  however,  be  ousted 
as  a  trespasser ;  and  so  one  having  no  title  to  land  and  yet  pro- 
curing title  to  it  —  if  it  can  be  called  a  title  —  under  the  Illinois 
statute,  is  in  like  manner,  it  may  be  assumed,  subject  to  be  dealt 
with  as  a  trespasser  if  he  takes  possession. 

The  opinion  of  Mr.  Justice  Wilkin  in  the  case  under  consid- 
eration, though  well  written  and  plausible,  is  possibly  in  some 
respects  overreasoned.  Especially  that  part  of  it  which  founds 
an  argument  on  the  fact  that  the  registrar  is  required  to  call  to 
his  aid  **  two  or  more  competent  attorneys,"  does  not  seem  to 
be  tenable.  Every  sheriff  has,  as  is  well  known,  a  presumably 
competent  attorney  as  his  legal  adviser,  and  he  takes  no  important 
step,  in  case  of  a  contest,  without  the  advice  of  this  attorney. 
Does  he  therefore  exercise  judicial  functions?  Every  municipal 
corporation  has  a  salaried  counselor.  Do  its  mayor  and  other 
executive  officers  therefore  exercise  judicial  functions?  Every 
railroad  company  —  every  considerable  private  corporation  —  is 
likewise  equipped  with  a  staff  consisting  of  one  or  more  men 
learned  in  the  law,  whose  advice  its  agents  and  managers  are 
continually  soliciting  before  taking  any  important  action ;  and 
the  same  may  be  said  of  merchants  and  ordinary  business  men. 
The  Governor  of  the  State  acts  ministerially,  and  yet  he  continu- 
ally calls  upon  the  Attorney-General  for  his  advice ;  and  in  many 
States  he  is  entitled  to  call  upon  the  Supreme  Court  for  their 
opinion. 

While  this  question  is  not  free  from  difficulty,  it  would  seem 
that  the  doubts  surrounding  it  are  such,  and  the  importance  of 
the  question  such,  that  it  ought  to  be  re-argued.  A  constitu- 
tional question  of  such  grave  importance,  arising  as  a  question  of 
first  impression,  ought  not  to  be  finally  decided,  it  should  seem, 
without  a  second  argument.  Especially  is  it  true  that  the  con- 
clusion of  the  Illinois  court  ought  not  to  be  hastily  acquiesced  in 
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by  the  courts  of  other  States  having  similar  statutes, 
dnction  of  the  Torrens  Land  Transfer  system  prom 
benefit  to  the  people.  It  tends  to  meet  the  spirit  oi 
cial  and  business  age,  in  which  land,  passing  out  of 
of  feudal  tenures,  has  become  a  mere  commercial  < 
and  it  furnishes  an  easy,  expeditious,  inexpensive, 
certain  mode  of  effecting  land  transfers,  in  place  < 
brous,  expensive,  and  uncertain  mode  which  we  n^ 
mode  under  which  every  transfer  is  obstructed  by  tl 
of  a  long  investigation  of  the  title  and  the  paymen 
fee  to  a  title  examiner,  or  to  a  corporation  keeping  an 
the  records  of  title  within  the  county.  Is  it  not 
that,  if  the  men  who  made  the  constitution  of  tt 
Illinois  could  have  foreseen  such  a  contingency  as  t 
presentR,  they  would  have  excepted  this  office  out  of  tl 
in  relation  to  the  judicial  power? 

But  if  the  opinion  of  the  Illinois  court  is  a  sound 
not  create  an  insuperable  difficulty.  It  will  be  compe 
legislature  to  devolve  upon  the  ordinary  judicial  court 
which,  under  this  statute,  it  has  devolved  upon  the 
land  titles  assisted  by  two  or  more  competent  atton 
will  totally  obviate  the  objection  of  devolving  jud 
npon  a  ministerial  officer,  assuming  it  to  be  a  tenable 

Seymour  D.  Ti 
St.  Louis. 
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NOTES. 

SCB80RTBER8  of  the  London  L<xw  Times  wIk>  have  not  foryottea  th^ 
Dickens  probably  felt  as  If  th^  were  sieetiBg  an  old  aeqnatnlaaee,  om 
readily  the  title  of  a  case  digested  in  that  joomal'a  ^^  Notes  ol  Beoent 
Ctees  noi  yet  Reported.*^  The  case  was,  ^'  Dombej  &  Son,  Limited, 
(id  Hqiddation)  tr.  Plajfair  &  Company  and  others." 


Tbk  YiEGiKtA  Court  of  Appeals  have  lately  held  that  the  fact  that  a 
Juror  is  a  debtor  to  one  of  the  parties  to  the  cause  is  not  a  groond  of 
challenge.  The  court  take  the  optimistic  view  ttiat  it  ought  not  to  be 
presumed  that  such  a  relation  would  warp  the  juror*s  judgment.  We 
take  exactly  the  opposite  view,  in  which  we  are  glad  to  know  that  the 
Naiional  Corporation  Reporter  concurs  with  us. 


Hon.  GioROE  F.  Edmunds. —  Ga»e  and  Comment,  in  its  January 
number,  begins  a  series  of  sketches  of  eminent  lawyers,  with  a  portrait 
and  sketch  of  Hon.  Greorge  F.  Edmunds,  late  senator  of  the  United 
States  from  Vermont,  and  one  of  the  most  distinguished  practitioners 
at  the  baf  of  the  Supreme  Court  of  the  United  States.  The  excellent 
portrait  which  it  presents  exhibits  a  striking  resemblance  to  Hon. 
Robert  A.  Bakewell,  of  St.  Louis,  sometime  a  judge  of  the  St.  Louis 
Court  of  Appeals. 


Mr.  Loud's  Bill  Relating  to  Second-class  Mail  Matter.  —  There 
can  be  no  possible  doubt  that  the  real  milk  in  the  cocoanut  of  the  bill 
introduced  into  the  last  House  of  Representatives  by  Mr.  Loud,  of 
California,  known  as  House  Bill  No.  4566,  enormously  increasing  the 
postage  on  second-class  mail  matter  and  hampering  the  distribution  of 
matter  of  that  kind,  was  the  direct  interest  of  the  express  companies. 
The  Albany  Law  Journal  correctly  says:  "The  real  beneficiaries  of 
the  measure  are  the  express  companies.  By  the  cutting  off  of  com- 
petition with  the  postal  service,  they  would  he  enabled  to  increase  their 
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rates,  and  thus  reap  a  rich  harvest."  The  passage  of  snch  a  measure 
woaM  ilhistrate  the  extent  to  which  the  rights  of  the  people  are  sold 
out  by  their  representatives  to  interested  private  corporations. 


Hon.  Harvet  B.  Hurd. —  We  print  as  a  frontispiece  to  this  nnmber 
an  excellent  portrait  of  Hon.  Harvey  B.  Hurd«  of  Chicago,  anthor  of  the 
celebrated  Illinois  Torrens  law.  This  portrait  is  printed  by  the  Chicago 
Legal  News  Company,  from  a  half-tone  plate  made  by  Hon.  James  B. 
Bradwell,  the  president  of  that  company.  Judge  Bradwell  enjoys  the 
unusual  distinction  of  understanding  seventeen  different  mechanical 
trades,  in  addition  to  being  a  thorough  lawyer  and  to  having  earned  and 
deserved  the  reputation  of  being  one  of  the  best  surrogates  in  this  coun- 
try. If  the  learned  judge  understands  all  his  seventeen  different  trades 
as  well  as  he  understands  the  trade  of  making  half-tone  engravings,  he 
is  indeed  a  phenomenal  man.  Prom  a  late  number  of  the  Chicago 
his  News  we  take  the  following  brief  sketch  of  Prof.  Hurd,  showing 
Legal  principal  titles  to  honor  and  distinction: — 

He  was  admitted  to  the  Illinois  bar  March  7, 1848;  was  a  pioneer  abolitionist 
and  Secretary  of  the  National  Kansas  Committee,  which  condncted  the  Kansas 
war  on  the  part  of  the  North;  is  senior  professor  of  the  Law  Department  of  the 
Northwestern  University;  was  the  official  reviser  of  the  Illinois  Revised  Stat- 
utes of  1874,  and  has  been  the  editor  of  a  revision  of  the  Statutes  at  every. ses- 
sion of  the  legislature  for  the  past  twenty  years.  He  is  the  father  of  onr  great 
drainage  and  waterway  channel,  the  anthor  of  the  celebrated  Illinois  Torrens 
lawj  and  has  been  a  leading  citizen  In  this  community  from  the  time  when  the 
memory  of  man  runneth  not  to  the  contrary. 


The  Venezuela.  Arbitration  Treaty. —  The  treaty  between  the 
United  States  and  Great  Britain,  to  which  the  Republic  of  Venezuela 
^as  formally  assented,  provides  for  a  judicial  tribunal  to  settle,  within 
limits  heretofore  named  by  us,  the  question  of  the  disputed  boundary 
between  the  Republic  of  Venezuela  and  British  Guiana.  The  United 
States  has  appointed  Chief  Justice  Fuller,  who  is  justly  complimented 
by  the  Law  Jofimal  of  London  as  being  ^*  one  of  the  greatest 
ornaments  of  one  of  the  greatest  appellate  tribunals  in  the 
world."  The  United  States  has  also  appointed  Mr.  Justice  Brewer 
of  the  Supreme  Court  of  the  United  States,  of  whom  the  same 
pablication  says:  *^Mr.  Brewer's  impartiality  and  courtesy  while 
acting  on  President  Cleveland's  commission  speedily  silenced  the 
criticisms  wliich  some  of  his  extra-judicial  utterances  on  the  AnglO: 
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Yenezaelan  oontroversy  aroused  in  this  country."  The  British  Gov- 
ernment appointed  Lord  Herschell,  late  Lord  Chancellor,  and  also  Sir 
Richard  Henn  Collins,  a  judge  of  the  Queen's  Bench  Division.  Some 
question  has  been  ndsed  in  this  country  and  in  England  as  to  the  ex- 
pediency of  appointing  upon  such  commissions  judges  who  sit  in  courts 
having  overcrowded  dockets,  whereby  the  regular  business  of  those 
courts  is  made  to  suffer.  Possibly  the  public  benefit  of  having  the 
questions  in  controversy  decided  by  a  tribunal  so  eminent  that  its  decis- 
ion will  be  above  suspicion  and  will  command  universal  acquiescence, 
justifies  such  appointments.  Mr.  Justice  Nelson,  it  will  be  remem- 
bered, was  taken  by  President  Grant  from  his  active  duties  on  the 
Supreme  Bench  of  the  United  States,  and  made  a  member  of  the  High 
Joint  Commission  which  drew  up  the  treaty  of  Washington  under  which 
the  arbitration  of  the  claims  growing  out  of  the  depredations  of  the 
Confederate  cruiser  Alabama  afterwards  took  place  at  Geneva ;  and 
Lord  Cockbum,  the  Lord  Chief  Justice  of  England,  was,  it  ^ill  be  re- 
membered, a  member  of  the  latter  tribunal  of  arbitration.  Mr.  Justice 
Harlan  was  a  member  of  the  more  recent  Behring  Sea  Tribunal  of 
Arbitration ;  so  that  it  is*  becoming  the  rule,  fortified  by  precedent, 
to  take  eminent  judges  from  their  ordinary  duties  to  perform  such 
extraordinary  judicial  services. 


Elliott  on  Railroads.  —  We  have  received  a  copy  of  this  monu- 
mental four-volume  work,  written  by  Hon.  Byron  K.  Elliott,  sometime 
Chief  Justice  of  the  Supreme  Court  of  Indiana,  and  his  son,  William  F. 
Elliott,  and  published  by  the  Bowen-Merrell  Company,  of  Indianapolis. 
Our  readers  will  recall  that  these  learned  gentlemeiv  have  previously 
written  several  very  acceptable  works.  This  work  came  to  the  writer 
in  the  nick  of  time.  He  was  examining  some  difficult  questions  grow- 
ing out  of  a  railway  mortgage  foreclosure,  and  had  little  time  to  make 
a  search,  and  needed  a  grouping  of  the  latest  authorities.  He  found 
them  all  there.  This  work  is  built  upon  a  citation  of  about  25,000 
cases,  grouped  and  arranged  in  an  admirable  manner,  and  the  text  is 
written  in  a  terse  and  lawyer-like  way.  The  Elliotts  are  now  entitled 
to  graduate  as  masters  of  legal  authorship ;  and  their  diplomas  shall  be 
marked  aumma  cum  laude. 


Old  Judges. — Lord  Esher,  who  attained  his  eighty-first  birthday  on 
Thursday  in  last  week,  is  the  oldest  judge  on  the  English  Bench  in 
years,  and,  except  Lord  Penzance,  in  judicial  standing,  halting  been 
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appointed  a  Justice  of  the  Court  of  Common  Pleas  so  far  back  as  1868. 
Two  members  of  the  Irish  Judiciary  still  in  active  discharge  of  the 
duties  of  their  offices  are  senior  to  the  Master  of  the  Rolls  in  occupancy 
of  seats  on  the  Bench.  The  Right  Hon.  H.  £.  Chatterton,  Vice-chan- 
cellor of  Ireland,  and  the  Hon.  Stearne  Ball  Miller,  Judge  in  Bank- 
ruptcy, were  elevated  to  the  Bench  in  1867.  Judge  Miller  is  Lord 
fisher's  senior  by  two  years,  having  been  bom  in  1813.  The  Irish 
Vice-chancellor  is  Lord  Esher's  junior  by  four  years,  having  been  bom 
in  1819.  Lord  Esher,  Mr.  Chatterton,  and  Mr.  Miller  were  all  col- 
leagues in  the  House  of  Commons  in  the  sixties,  and  members  of  the 
same  political  party.  — Law  Times  (London). 


HoK.  E.  T.  Merbick,  sometime  Chief  Justice  of  the  Supreme  Court 
of  Louisiana,  died  on  the  12th  of  January,  at  the  age  of  eighty-sis. 
Only  eight  days  before  his  death  he  appeared  in  the  Supreme  Court  of 
the  State  and  delivered  an  eloquent  eulogy  upon  the  character  of  a 
deceased  member  of  the  bar.  He  was  born  in  Massachusetts,  and  dur- 
ing the  late  civil  war  was  a  Union  man,  though  he  cast  his  lot  with  his 
State  after  it  seceded.  He  was  then  a  member  of  the  Supreme  Court 
of  Louisiana. 


Jones  on  Evtdencb. —  This  is  the  title  of  a  new  work  written  by  Prof. 
Burr  W.  Jones,  of  the  Wisconsin  bar  and  the  Law  School  of  the  Uni- 
versity of  Wisconsin,  and  published  by  the  Bancroft-Whitney  Company, 
of  San  Francisco.  It  deals  with  many  of  the  important  topics  which 
are  usually  classified  under  the  head  of  evidence ;  but  no  one  who  has 
attempted  a  survey  of  the  subject  can  for  a  moment  suppose  that  it 
can  be  covered  in  1997  16mo  pages  of  long  primer  type,  divided  into 
905  sections.  It  cites  a  great  many  cases  —  how  many  it  is  impossible 
to  tell,  for  it  contains  no  table  of  cases.  In  short,  this  work  is  an 
extension  of  the  so-called  ^^  Pony  Series."  Some  time  ago  the  writer 
of  this  note  received  semi-official  information  that  the  last  of  the  *'  Pony 
Series  "  had  been  printed ;  but  this,  it  seems,  was  erroneous.  Nothing 
can  be  said  in  favor  of  this  form  of  publication.  An  idea  of  the  size 
of  these  volumes  can  be  given  by  stating  that  the  amount  of  type  on 
each  page  of  them  is  aboift  half  the  amount  of  type  on  the  page  of  a 
law  book  of  good  size  printed  in  type  of  the  same  size.  The  three 
volumes  are  sold  for  $8.00.  This  form  of  publication  does  not  do  credit 
to  the  author,  to  his  work,  or  to  his  publishers.  This  work  should  have 
been  issued  in  two  volumes  of  good  law  size,  printed  in  small  pica  type 
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rhite  paper.  Coming  to  the  substanoe  of  the  work  itself,  it 
pleasure  to  say  that  we  have  used  it  in  searching  for  the  cases 
iiff erent  topics,  and  always  with  satisfaction.  We  have  found 
\  in  regard  of  the  fact  that  it  deals  with  modem  phases  of 
be  called  the  law  of  evidence,  citing  modem  authcnities, 
in  many  oases  citations  of  articles  in  the  American  Law 
d  other  legal  publications.  It  has  what  we  have  found  to  be 
.  sufficient  index. 


nMG  Litigious  Persons  from  BRnroiKO  Suits.  — The  English 
recently  passed  a  law  making  a  provision  for  preventing  well- 
;ious  persons  from  bringing  vexatious  suits.  The  following, 
ike  from  the  Law  TimeSy  of  London,  is  an  illustration  of  the 
f  the  statute: — 

y  of  the  short  Act  of  Parliament  which  became  law  last  year  to 
se  of  the  process  of  the  High  Court,  or  other  courts,  by  the  insti- 
ixations  legal  proceedings,  has  been  amply  demonstrated  by  the 
of  the  Attorney-General  for  an  order  under  the  Acts  against  Alexan- 
,  to  prevent  him  commencing  any  further  action  against  any  one 
order  of  the  court.  That  gentleman,  since  1891,  has  brought  no 
rty-eight  actions  against  the  Prince  of  Wales,  the  Arch  bishop  of 
Lord  Esher,  several  County  Court  judges,  and  numerous  other 
none  of  which  has  he  been  successful,  except  one  brought  in  the 
don  Court  to  recover  the  cost  of  the  copy  of  an  affidavit  supplied, 
amply  demonstrate  the  need  that  existed  for  such  an  enactment  to 
3  from  vaxatious  and  vindictive  litigation. 


e:  The  X  Ray. —  A  decision  has  recently  been  rendered  by 
}t  Court  of  Colorado,  First  Division,  on  a  question  which 
ater  was  bound  to  come  before  the  courts.  It  was  as  to  the 
by  of  X  ray  photographs.  Their  admission  in  this  case  was 
L  the  familiar  principle,  so  often  appealed  to  in  the  courts  of 
ry,  that  this  kind  of  evidence  was  unknown  to  the  learned 
the  Heptarchy,  and  therefore  was  no  evidence  at  all.  The 
lid  not  appeal  with  much  strength  to  Lefevre,  J.,  who  said : — 

>n  to  these  exhibits  in  evidence,  We  have  nothing  to  do  or  say  as 
ly  purport  to  represent;  that  will,  witliout  doubt,  be  explained  by 
geons.  These  exhibits  are  only  pictures  or  maps,  to  be  used  in 
of  a  present  condition,  and  therefore  are  secondary  evidence,  and 
.  They  may  been  shown  to  the  jury  as  illustrating  or  making  clear 
ly  of  experts.    The  law  is  the  acme  of  learning  throughout  all  ages. 
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It  is  the  essence  of  reason,  wisdom  and  experience.  Learned  jurists  have 
interpreted  the  iaw,  have  classified  reasons  for  certain  opinions  which  in  time 
have  become  precedents,  and  these  ordinarily  guide  and  control  especially  trial 
courts.  We  must  not,  however,  hedge  ourselves  round  about  with  rule,  pre- 
cept and  precedent  until  we  can  advance  no  further.  Our  field  must  ever  grow 
as  trade,  the  arts  and  science  seek  to  enter  in. 


Thb  Fellow-Servant  Bole. — The  National  Corporation  Reporter 
of  Chicago,  referring  to  an  article  in  the  Amebican  Law  Review 
on  this  subject,^  says  that  ^'  there  is  no  reason  why  Illinois  should  not 
abolish  this  rule,  although  the  Illinois  courts  have  somewhat  modified 
it  as  compared  with  the  announcements  of  the  national  courts/'  The 
legislature  of  Missouri,  which  has  been  in  session  during  the  last  winter, 
abolished  this  rule  as  regards  railroad  companies  only.  The  avowed 
reason  why  the  statute  was  not  made  to  extend  to  all  employments  was 
that  such  an  attempt  would  combine  so  many  interests  in  opposition  to 
it  that  it  could  not  be  passed.  The  constitution  of  Missouri  prohibits 
the  enactment  of  special  laws  with  reference  to  any  subject,  where  a 
general  law  can  be  made  applicable.  This  is  a  subject  to  which  a  gen- 
eral law  can  plainly  be  made  applicable,  and  therefore  the  Missouri 
statute  seems  to  be  plainly  unconstitutional.  We  doubt  whether  those 
of  its  promoters  who  were  members  of  the  legal  profession  did  not  know 
this,  and  whether  they  did  not  drive  ahead  with  the  passage  of  it  merely 
to  make  a  show  of  conciliating  the  laboring  classes  who  were  clamorous 
for  its  passage.  There  is  scarcely  any  room  to  doubt  that  the  Supreme 
Court  of  Missouri  will  hold  it  unconstitutional  when  the  first  case  under 
it  is  presented  which  raises  that  question.  The  legislators  who  thus 
attempted  to  limit  the  rule  to  one  employment  were  *'  keeping  the  word 
of  promise  to  the  ear,  but  breaking  it  to  the  hope/' 


Long  Judicial  Service:  The  Years  of  Chief  Jcjstiob  Marshall 
AND  Mr.  Justice  Field. —  It  is  said  that  Mr.  Justice  Field,  of  the 
Supreme  Court  of  the  United  States,  though  he  might  long  since  have 
retired  upon  full  pay,  is  clinging  to  the  active  duties  of  his  office  through 
the  motive  of  equaling  or  surpassing  the  years  of  service  on  that  bench 
of  Chief  Justice  MarshaU.  We  do  not  know  whether  this  statement  is 
true  or  not;  but  it  is  the  plain  truth  to  say,  as  our  English  contempo- 
raries aresaying  of  some  of  their  judges,  that  when  a  judge  has  become 

^  80  Am.  Law  Bev.  840. 
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80  old  as  to  be  decrepit,  both  physically  and  mentallyy  the  luw  ought 
to  provide  a  mode  for  his  compulsory  retirement.  Apropos  of  this 
subject  we  find  in  the  Albany  Law  JouraL  a  letter  by  Eugene  W.  Har- 
rington, of  Buffalo,  in  the  following  language:  — 

In  carefully  perusing  the  columns  of  the  journal  of  November  S8th,  I  came 
upon  the  statement  relative  to  Justice  Stephen  J.  Field,  of  the  United  States 
Supreme  Court,  and  his  thirty-three  years  of  service  upon  the  bench.  The 
article  also  states  ^*  this  to  be  the  longest  term  of  sendee  any  man  has  ever  en- 
joyed there."  To  those  who  are  earnest  students  of  constitutional  law  there 
is  one  man  whose  name  will  be  remembered,  and  revered,  so  long  as  the  con- 
stitution itself  shall  endure,  and  that  name  is  Chief  Justice  John  Marshall. 
Because  of  his  intimate  association  with  this  wonderful  .instrument  of  ^vem- 
ment  during  the  stormy  days  of  its  early  existence,  is  due  largely,  we  believe, 
its  universal  acceptance  and  perpetuity  as  the  organic  law.  Chief  Justice 
Marshall  was  appointed  by  President  Adams,  January  81st,  1801,  and  continued 
in  the  capacity  of  chief  justice  to  the  time  of  his  death,  which  occurred  in  July, 
1885.  As  Bryce  in  his  American  Commonwealth  says:  ''  His /atiM  overtops  that 
of  all  other  American  judges  more  than  Papinian  overtops  the  Jurists  of  Rome, 
or  Lord  Mansfield  the  Jurists  of  England.'*  So,  too,  in  the  matter  of  yean  of 
service.  He  still  leads.  Thirty-four  years  and  six  months  is  the  mark  set  by 
the  great  chief  justice;  and,  while  I  would  gladly  yield  to  Justice  Field  a 
badge  of  honor  for  his  many  years  of  service  upon  the  bench,  the  first  place 
still  belongs  to  that  other,  '<  under  whose  mind  the  constitution,  like  a  flower, 
unfolded  itself,  petal  after  petal,  until  It  stood  revealed  in  the  harmonious  per- 
fection of  the  form  its  framers  had  designed,"  —  Chief  Justice  John  Marshall 
the  interpreter  of  the  constitution. 


One  Jubt  fob  the  Bich  and  One  fob  the  Poob. — The  Missouri 
special  jury  law,  deserves  the  opprobrium  of  enabling  a  rich  man, 
or  a  rich  corporation,  to  buy  a  different  jury  from  that  which  sits 
upon  the  rights  of  a  poor  man.  By  putting  up  $75.00  and  making 
a  formal  motion  for  a  special  jury  tliree  days  before  any  case  is 
set  for  trial,  a  party  to  that  cause  may  have  a  jury  empaneled 
consisting  of  down-town  merchants  and  manufacturers  and  their  clerks 
and  book-keepers.  Such  juries  have  proved  in  too  many  cases  to 
be  juries  of  rich  men  for  the  rich,  and  to  reflect  the  peculiar  preju- 
dices which  belong  to  a  peculiar  class  of  men  in  the  community.  It 
is  a  shameful  law  that  enables  one  citizen,  who  has  money,  to  buy  his 
cause  before  a  different  tribunal  from  that  provided  for  the  citizen  who 
has  not  money.  It  is  exactly  as  though  a  law  were  passed  allowing  a  liti- 
gant, by  putting  up  $75.00,  to  have  his  cause  tried  in  an  appellate  court 
in  the  first  instance,  instead  of  having  it  tried  in  a  nMprius  court  It 
simply  legalizes  a  species  of  buying  of  justice,  and  —  whatever  may  have 
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'been  held  of  it  on  oonstitational  groands, —  it  plainly  denies  to  a  poor  man 
the  equal  protection  of  the  laws.  In  f act,  it  gives  to  the  rich  defendant 
in  a  lawsuit  the  right  to  have  his  case  presented  to  a  jury  controlled  by 
his  own  prejudices.  It  is  an  infamous  statute.  A  bill  to  repeal  it 
recently  passed  the  Missouri  House  of  Bepresentatiyes  with  only  eleven 
dissenting  votes,  but  was  defeated  in  the  Senate. 


PSRSONAL  Traits  of  Chief  Justice  Marshal!^ — One  of  the  most 
readable  articles  which  we  have  recently  come  across  is  found  in  the 
Oreen  Bag  for  December  last.  It  is  entitled,  ^'  John  Marshall,  Third 
Chief  Justice  of  )he  United  States,  as  Son,  Brother,  Husband  and 
Friend."  It  is  written  by  his  great-grandaughter,  Sallie  £.  Marshall 
^Hardie,  and  is  compiled  from  family  papers  and  letters.  We  like  to 
know  all  we  can  about  the  personal  traits  of  our  great  men ;  and  this 
paper  gives  us  insight,  from  different  directions,  into  the  character  of  the 
man  who,  of  all  oUiers,  had  the  most  to  do  with  shaping  our  government 
after  the  adoption  of  the  constitution.  Among  other  things,  we  are  glad 
to  learn  that  the  Great  Chief  Justice  was  a  good  hater,  and  that  he 
hated  Jefferson  as  much  as  Jefferson  hated  him.  ''  His  dislike  for  Mr. 
Jefferson  was  intense,  and  lasted  through  life.  They  bitterly  disagreed 
about  a  matter  of  vital  interest  to  the  University  of  Virginia ;  and  from 
that  time  the  Chief  Justice  never  spoke  to  him,  and  he  sent  his  five  sons 
to  Northern  colleges,  and  his  grandsons  were  also  sent  north  to  be  edu- 
cated. Not  until  his  great  grandsons  were  ready  for  college  were  any 
of  his  blood  to  be  found  among  the  students  of  that  University." 
Among  other  charming  bits  of  information  with  which  the  paper  abounds, 
is  a  statement  made  by  John  Adams  in  1825,  to  the  effect  that  ^'  his 
gift  of  John  Marshall  to  the  people  of  the  United  States  was  the  proud- 
est act  of  his  life."  The  wife  of  Chief  Justice  Marshall  is  described  as 
for  many  years  an  invalid,  seeing  few  people  outside  of  her  own  imme* 
diate  family ;  and  it  is  added  that,  but  for  the  loss  of  her  health,  she 
would  have  been  an  ornament  to  society,  for  she  was  a  beautiful,  cul- 
tured woman.  ^^  That  she  had  a  strong  character  is  shown  by  the  in- 
fluence she  had  with  her  husband.  He  deeply  felt  that  influence,  and 
her  death  was  a  blow  from  which  he  never  recovered.'*  If  we  may 
credit  a  tradition  which  still  exists  in  the  Blair  family,  this  language  does 
not  overstate  the.  strength  of  Mrs.  Marshall's  influence.  This  tradition 
comes  down  from  the  mother  of  the  late  Gen.  Francis  P.  Blair,  who  was 
well  acquainted  with  the  Marshalls  and  was  perhaps  as  intimate  with 
tiiem,  when  they  resided  at  Washington  during  sessions  of  the  court,  as 


Digitized  by 


Google-*^ 


272  31    AMERICAN   LAW    REVIEW. 

any  one  else.  It  is  to  the  effect  that  the  Great  Chief  Justice  was  very 
much  henpecked  by  his  wife,  and  that  among  other  petty  tyrannies  to 
which  she  compelled  him  to  submit,  was  that  of  removing  his  shoes  be- 
fore entering  the  house,  without  regard  to  the  condition  of  the  streets. 
The  real  reason  was  that  Mrs.  Marshall  suffered  from  a  nervous  dis^ 
order  which  made  her  extremely  sensitive  to  sounds ;  and  her  servants 
were  compelled  to  walk  the  floors  with  mufled  shoes:  they  were  literally 
foot-pads.  His  actual,  though  not  his  official  residence,  was  Richmond ; 
and  it  is  perhaps  not  too  much  to  say  that  he  was  known  and  loved  by 
all  the  inhabitants  of  that  city.  In  his  personal  traits  and  his  inter- 
course with  the  people  he  was  kind-hearted  simple  and  unaffected. 
When  he  died  it  might  almost  have  been  said  of  him,  as  it  was  said  of 
the  Duke  of  Wellington :  — 

*<  O,  good  gray  hair  which  all  men  knew; 
******** 
O,  fallen  at  length,  that  tower  of  strength, 
Which  stood  four-square  to  all  the  winds  that  blew.'* 


FOBBCLOSURB    OF  THE     GOVERNHENT^S    LiEK    ON  THE  UnIOK  PACIFIC 

Railroad. —  The  so-called  '^  funding  bill'*  having  been  defeated  in 
the  House  of  Representatives,  for  which  God  be  thanked,  the  Attorney- 
General  took  immediate  steps  to  foreclose  the  mortgage  or  statutory 
lien  of  the  United  States  upon  the  main  line  of  the  Union  Pacific  Rail- 
way  Company.  The  following  statement  of  the  proceeding  was  given 
out  by  Attorney-Greneral  Harmon  to  the  public  press : — 

Upon  the  defeat  of  the  funding  bill  in  the  House,  the  President  directed  the 
Attomey-Gtoneral  to  commence  foreclosure  proceedings  against  the  Union  Pa- 
cific Railway  Company,  first  making  the  best  arrangements  obtainable  for  tiie 
protection  of  the  goyemment^s  interests.  Following  the  lines  indicated  in  his 
last  report,  the  Attorney-General  began  negotiatloDS  with  the  reorganizatioB 
committee.  On  Thursday,  January  21,  an  agreement  was  made  which  will 
result  in  immediate  steps  to  foreclose.  The  chief  subject  of  the  negotiationB 
was  tlie  protection  of  the  government  against  the  risk  of  sacrifice  of  its  claim 
by  a  sale  at  a  price  which  would  leave  nothing  substantial  after  pitying  prior 
liens.  This  protection  is  now  assured  by  a  guaranty  that  the  government  shall 
receive  on  its  lien  on  the  aided  portions  of  the  Union  Pacific  and  Kansas  Pacific 
lines,  including  the  sinking  fund,  not  less  than  $45,754,000.  The  sale  will  be 
public,  so  that  the  government  will  receive  the  benefit  of  any  higher  bids  up  to 
the  full  amount  of  its  claim,  principal  and  interest.  The  sum  of  four  and  a 
half  mUlion  dollars  cash  was  on  Thursday  deposited  with  the  United  States 
Trust  Company  of  New  York  by  Gen.  Louis  Fitzgerald,  chairman  of  the  corn- 
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mlttee,  as  security,  according  to  the  terms  of  the  agreement.  The  committee 
agree  to  bid  par  for  the  sinking  fund,  if  it  is  desired  to  sell  it  at  any  time  before 
the  foreclosure  sale. 

Bills  in  equity  have  been  prepared,  signed  by  the  Attorney -General  and 
Hon.  George  Hoadley,  special  counsel,  and  forwarded  to  St.  Louis,  where  they 
will  on  Friday,  January  22,  be  presented  to  Judge  Sanborn,  who  has  jurisdic- 
tion in  all  the  districts,  and  whose  consent  to  their  filing  is  necessary  because 
the  receiTers  in  charge  of  the  property  are  made  parties  defendant.  They  are 
original  bills,  and  not  cross  bills,  in  the  pending  suits. 

Whether  they  will  proceed  as  independent  bills,  or  be  ordered  to  stand  as 
cross  bills  in  the  pending  suits  will  be  determined  by  the  judge,  but  in  either 
event  the  result  will  be  practically  the  same,  viz. :  the  sale  of  the  property 
under  the  government's  lien  as  well  as  under  that  of  the  first  mortgage.  The 
bills  will  be  filed  in  the  districts  of  Iowa,  Nebraska,  Wyoming,  Colorado,  and 
Utah.  Separate  bills  for  the  foreclosure  of  the  lien  on  the  Kansas  Pacific  are 
in  course  of  preparation.    These  will  be  filed  in  Missouri  and  Kansas. 

The  proposed  arrangement  was  submitted  to  the  government  directors  before 
It  was  closed.  They  all  recommended  its  adoption.  The  general  opinion  was 
thus  expressed: —  ' 

<*  The  government  cannot  prudently  longer  defer  the  settlement  of  this  matter. 
The  Union  Pacific  system  has  already  been  much  curtailed  and  its  revenues  have 
been  permanently  reduced.  Reorganizations  of  allied  and  neighboring  prop- 
erties have  either  been  accomplished  or  are  in  train  for  early  consummation^ 
and  the  breaking  up  of  the  entire  Union  Pacific  system  has  been  ajid  is  steadily 
progressing.  It  therefore  seems  to  us  inexpedient,  if  not  dangerous,  to  neglect 
this  opportunity  of  realizing  the  sum  offered  and  thus  expose  the  government 
to  a  continuous  depreciation  of  its  security." 

It  is  believed  that  there  will  be  higher  bids;  but  if  not,  an  estimate  shows 
that,  crediting  amounts  already  received  from  the  company,  the  government 
will  at  least  realize  a  sum  equivalent  to  the  principal  of  the  si^bsidy  bonds, 
with  interest  at  about  8|  per  cent  from  their  issue  to  the  average  date  of  their 
maturity,  or  about  8.45  per  cent  from  date  of  issue  to  January  1, 1897. 

The  minimum  of  945,754,000,  guaranteed  the  government  is  in  cash,  so  that 
an  relations  with  the  property  will  terminate  upon  the  confirmation  of  the 
foreclosure  sale. 

The  course  to  be  pursued  with  respect  to  the  Central  Pacific  has  not  yet 
been  determined.—  Attomep'Oeneral  Harmon  to  the  Press  Assodationst  January 
22. 

What  oourae  the  new  Attorney-General  will  pm'sue  with  reference  to 
the  matter  remains  to  be  seen.  In  the  meantime  the  statements  which 
have  been  going  the  rounds  of  the  lay  press  to  the  effect  that  this  is  a 
scheme  to  sacrifice  the  government's  lien  to  a  syndicate,  seem  to  be 
entirely  withont  foundation.  The  sale  will  be  a  public  one,  and  if  any 
one  can  get  together  a  syndicate  that  will  bid' higher  than  the  syndicate 
which  has  been  formed  has  agreed  to  bid,  the  law  permits  them  to  do 
so,  and  neither  the  Attorney-General  nor  the  marshal  of  the  United 
States,  who  will  make  the  sale,  will  have  the  right  to  prevent  it. 
VOL.   XXXI.  18 
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The  Foreign  Aubricax  Press  and  the  Abritration  Treaty. —  The 
Literary  Digest  for  February  20th  contained  a  number  of  extracts 
from  the  foreign  press  in  the  United  States  on  the  pending  treaty 
between  this  country  and  Great  Britain.  The  Irish  press  is,  naturally 
enough,  vituperatively  opposed  to  it.  Their  observations  are  not  worth 
quoting.  The  Courrier  des  Etats  UniSj  a  French  paper  published  in 
New  York,  regards  it  as  ''  a  purely  family  matter,  intended  to  establish 
a  better  relation  between  two  races  related  to  each  other,"  and  takes  a 
somewhat  philosophic  though  pessimistic-  view  of  it.  The  Novedades^ 
a  Spanish  paper  published  in  New  York,  says  that  '^  Russia  will  cer- 
tainly use  her  influence  against  the  treaty.'*  The  Frexe  Ptesse^  a  Grer- 
man  paper  published  in  Chicago,  says:  ''We  do  not  think  that  the 
cause  of  peace  is  benefited  by  a  treaty  whose  real  object  is  to  further 
chauvinistic  ambition."  By  this  expression  the  Teutonic  editor  means 
American  chauvinistic  ambition.  The  rest  of  the  editorial  is  in  the 
same  tone,  and  comes  too  near  the  grade  of  lunacy  to  be  worthy  of 
quotation.  The  Stoats- ZeUung,  of  New  York,  says,  what  is  probably 
true,  that  ''  the  treaty  has  not  gained  in  popularity  here."  On  the 
other  hand,  the  Westliche  Post,  a  German  paper  published  in  St.  Louis, 
voices  the  more  enlightened  sentiment  of  the  American  people  when  it 
says  that ''  it  would  be  a  disgrace  if  the  treaty  is  not  ratified."  While 
this  is  the  enlightened  sentiment  in  this  country  on  the  question,  there 
is  still  a  feeling  of  acquiescence  in  the  fact  that  the  Senate  is  scrutiniz- 
ing the  treaty  very  closely,  and  is  amending  it  in  some  of  its  details. 
In  other  words,  we  feel  better  satisfied  with  a  treaty  which  has  in 
effect  been  made  by  the  American  Senate  than  we  would  be  with  a 
treaty  which  has  been  made  by  Mr.  Olney.  Beyond  question,  the 
events  of  the  past  few  weeks  have  tended  to  cool  the  ardor  of  the  warm 
advocates-  of  this  treaty.  We  have  seen  the  English  fleet  off  Canea 
combined  with  the  fleets  of  five  other  powers,  open  fire  on  the  position 
of  a  body  of  Christians  fighting  for  their  liberties  against  the  most  odious 
tyranny  that  exists  in  Europe,  after  a  conference  with  a  Turkish  ofiiciaL 
The  fact  that  England  is  engaged  in  this  miserable  business,  so  dis- 
graceful to  Christian  Europe,  tends  to  cool  all  ardor  in  the  United 
States  for  more  friendly  and  intimate  relations  with  that  country,  and 
to  arouse  in  us  bitter  and  odious  memories  of  her :  the  memory  of  the 
fact  that  in  1814  an  expeditionary  force  from  that  country  wantonly 
burnt  our  capitol ;  the  memory  of  the  fact  that  a  British  fieet  wantonly 
bombarded  certain  towns  on  the  coast  of  Finland  in  1854,  the  Fins 
having  committed  the  offense  of  being  conquered  by  Russia;  the 
memory  of  the  recent  bombardment  of  Alexandria  under  the  adminis- 
tration of  liberal  and  peace-loving  Mr.  Gladstone ;  the  memory  of  the 
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fact  that  EDgland  is  now  posing  as  the  greatest  Mohammedan  power 
in  the  world ;  and  all  this  united  to  the  undoubted  prospect  that,  in  the 
event  of  a  war  between  this  country  and  England,  the  latter  would 
astonish  us  by  hurling  bodies  of  her  Mohammedan  troops  into  her  forti- 
fications at  £squimault.  The  fact  that  England  is  actively  assisting 
the  other  powers  in  bolstering  up  the  hideous  butcheries  of  the  Armenian 
Christians  and  in  repressing  the  aspirations  for  liberty  of  the  Greek 
population  of  Crete,  which  far  outnumbers  the  Mohammedan  popula- 
tion of  that  island,  and  the  further  fact  that  England  is  guilty  of  these 
infamies  because  she  has  previously  bound  herself  by  treaties  to  be 
guilty  of  them,  deprives  her,  for  the  time  being,  at  least,  of  the  sym- 
pathy of  the  most  enlightened  people  of  the  United  States.  The 
indignation  and  disgust  which  we  feel  over  the  attitude  of  England  in 
this  matter  are  increased  when  we  remember  who  the  Turk  really  is  z 
that  he  is  a  fish  Indian  who  has  become  a  land  Indian  in  the  progress 
of  his  migrations  southwestwardly  from  Behring  Straits;  that  he  is 
simply  a  land  Esquimaux ;  that  his  language  and  some  of  his  manners 
are  allied  to  those  of  the  Esquimaux ;  that  his  dog,  a  hundred  thousand 
of  which  wallow  in  their  own  filth  in  the  Turkish  capital,  protected  by 
the  Turkish  police,  is  the  Greenland  dog  pure  and  simple,  and  no  other 
kind  of  dog ;  and  that,  while  the  Greenlander's  canoe  is  called  a  ArataA;,  his 
canoe  is  called  a  caique;  and  finally  that  his  domestic  morals  are  worse 
than  those  of  the  North  American  Indians.  For  those  Christian  nations 
to  keep  the  Christians  of  Crete,  contrary  to  their  wills,  under  the 
suzerainty  of  the  monster  of  Yildiz  Kiosk,  is  a  spectacle  which  we  must 
believe  because  we  see  it,  but  which  will  excite  the  skepticism  of  future 
history. 

Surrs  IN  Equity  to  have  Certain  Marriage  Contracts  Declared 
Void. —  Evidently,  the  precedent  established  in  California  by  the  cele- 
brated case  of  Wm.  Sharon  v.  Sarah  Althea  Hill  (afterwards  Sarah 
Althea  Terry ),i  is  beginning  to  bear  fruit.  It  will  be  remembered  that 
that  was  a  suit  in  equity  brought  in  1883  in  the  United  States  Circuit 
Court,  to  have  a  certain  alleged  declaration  of  marriage  between  the 
plaintiff  and  defendant  declared  to  be  false  and  fraudulent  and  deliv- 
ered up  to  be  canceled  and  annulled,  and  to  enjoin  the  defendant  from 
the  use  thereof.  While  there  was  nothing  new  in  the  equitable  remedy 
applied  for,  viz. :  to  have  certain  documents  declared  void  as  being  false 
and  fraudulent,  and  to  enjoin  the  defendant  from  exercising  any  rights 
thereunder,  still  it  was  a  novel,  or,  at  least,  a  rare  case  of  equitable 

1  Beported  In  II  Sawy.  (U.  S.)  290. 
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relief,  in  that  it  related  to  a  marriage  contract.  Hie  United  States  Cir- 
cuit Court,  it  may  be  remembered,  granted  the  plaintiff  the  relief 
prayed  for,  after  a  most  ezcitiDg  and  sensational  contest,  and  which, 
as  to  some  of  the  participants  in  the  litigation,  ended  most  disastrously 
and  tragically.  David  S.  Terry,  one  of  the  leading  lawyers  for  the 
defendant,  who  married  her  during  the  course  of  the  litigation,  was 
killed  by  the  special  deputy-marshal  Nagle,  who  was  then  acting  as 
body-guard  to  Mr.  Justice  Field.  Terry,  at  the  time  of  the  shooting, 
was  assaulting  Justice  Field  in  the  Lathrop  railroad  station  restaurant 
in  California.  Terry  bore  a  bitter  and  unrelenting  resentment  towards 
Justice  Field,  as  he  fancied  that  the  unsuccessful  result  of  the  litigation 
was  due  to  unfriendliness  and  corruption.  The  defendant  herself  is 
now  confined  in  an  Insane  Asylum  in  California,  hopelessly  incurable. 
Another  suit,  seeking  the  same  remedy  and  relief,  has  been  brought 
in  the  State  courts  at  San  Francisco,  which  promises  to  afford  consid- 
erable material  for  the  newpapers  in  the  Une  of  sensationalism.  The 
plaintiff  is  Thos.  H.  Quackenbush,  a  millionaire  and  widower.  The 
defendant  is  Mrs.  Nancy  A.  Abbott,  a  widow,  with  whom  the  plaintiff 
resided  for  some  time  as  a  boarder.  The  suit  is  brought  to  have  two 
contracts  of  marriage  with  the  interesting  widow  declared  null  and 
void,  on  the  ground  that  they  are  false,  fictitious  and  fraudulent.  The 
bill  alleges  that  the  story  of  the  marriage  has  been  circulated  with  the 
view  of  getting  a  portion  of  plaintiff's  estate  upon  his  death.  It 
denies  that  the  plaintiff  ever  entered  into  any  marriage  relations  with 
the  defendant,  by  contract  or  otherwise.  The  estates  of  rich  men, 
nowadays,  are  so  liable  to  the  ravages  of  unscrupulous  and  mercenary 
people,  that  the  precautions  taken  by  plaintiff  in  the  case  referred  to 
appear  to  us  in  keeping  with  sound  common  sense,  and,  if  meritorious, 
equitable  in  the  extreme.     We  await  with  interest  the  result  of  the  suit. 


Ttpogbaphical  Errors. —  It  is  generally  a  work  of  supererogation 
to  apologize  for  typographical  errors  unless  they  result  in  some  serious 
misstatement,  especially  in  view  of  the  fact  that  the  printer  is  prone  to 
get  new  errors  into  the  apology.  For  instance,  one  morning  the 
Memphis  Avalanche  contained  a  local  item  something  like  the  following : 
*'  That  old  bottle-scarred  veteran.  General  Gideon  J.  Pillow,  returned 
to  the  city  from  Washington,  where  he  has  been  arguing  a  great  case 
before  the  Supreme  Court  of  the  United  States."  As  soon  as  Gen. 
I^Uow  saw  this  article,  he  hurried  to  the  editorial  office  of  the  Avalanche 
and  demanded  an  apology.     It  appeared  the  next  morning  in  about  the 
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following  words :  '  *  We  me&nt  to  say,  in  oar  issue  of  yesterday,  that  that 
old  battle-scared  veteran,  Gen.  Gideon  J.  Pillow,  had  returned  to  the 
city  from  Washington,''  etc.  We  all  make  mistakes,  and  some  of  them 
are  serious  ones.  What  lawyer,  who  has  had  a  long  practice,  does  not 
recall  some  case  where  he  has  brought  a  suit  either  for  the  wrong  plain- 
tiff or  a^Bst  a  wrong  defendant,  by  a  mere  lapse  of  memcny  or  a 
clerical  error?  What  lawyer  does  not  recall  some  speech,  intended  to 
be  the  greatest  effort  of  his  Mfe,  wherein,  by  some  strange  trick  of  the 
mind,  one  word  has  been  subetatuted  for  another,  making  him  appear 
ignorant  or  ridiculous?  By  such  a  verbal  substitution,  made  by  an 
overworked  memory,  the  writer  of  this  note,  in  hastily  dictating,  on  a 
hot  day,  an  address  to  be  delivered  before  a  convention  of  his  fellow- 
lawyers,  referred  to  the  framers  of  the  Federal  constitution  as  having 
followed  the  doctrines  of  De  Tocqueville,  in  creating  a  government  of 
checks  and  balances,  a  writer  who  was  not  bom  until  the  American 
constitution  had  been  in  existence  for  eighteen  years  1  ^  Montesquieu 
was  meant,  and  possibly  that  reference  was  scarcely  accurate.  Tlie 
truth  is  that  they  followed  a  school  of  French  publicists  wliose 
doctrines  were  at  that  day  fashionable,  so  to  speak.  In  the  last 
number  of  this  publication,  in  an  article  written  by  Mr.  Gunn, 
of  Helena,  Mont.,  occurs  a  printer's  error  which,  if  taken  seriously, 
would  convict  him  of  being  ignorant  of  the  spelling  of  two  Latin 
words  which  are  constantly  used  by  lawyers. ^  It  was  in  a  quota- 
tion from  another  work,  where  the  expression  was  used,  "  between 
contracts  which  are  merely  malum  prohibitum  and  contracts  which 
are  malum  »n  se,"  It  occurred  to  the  editor  of  the  Beview,  who  was 
the  author  of  the  work  from  which  the  quotation  had  been  taken, 
that  it  would  be  more  precise  to  make  the  Latin  words  agree  in  number 
with  the  English  word  "contracts;"  in  other  words,  to  make  the 
expression  read,  *'  between  contracts  which  are  merely  mala  prohibita 
and  contracts  which  are  mala  in  se,*'  So  he  undertook  to  make  that 
change  in  the  proof,  but  the  capable  printer  corrected  his  correction  so 
as  to  make  it  read,  as  it  appears  in  type, —  putting  upon  the  author  of  a 
work  on  corporations  in  six  volumes,  and  also  upon  Mr.  Gunn,  the 
gross  imputation  of  being  unable  to  handle  this  simple  Latin  expression. 
Although  an  editor  or  author  in  time  becomes  callous  to  typographic 
errors,  yet  a  bad  one  never  fails  to  visit  him  with  repeated  pangs. 
There  is  one  consolation  in  the  prospect  of  death :  it  is  that  we  shall  no 
longer  be  punished  with  tj^x^raphic  errors ;  they  will  not  make  us  turn 
over  in  our  graves. 

1  30  Am.  Law  Rev.  678.  >  31  Am.  Law  Rev.  26. 
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THE  Sixth  Federal  Circuit. — At  the  banquet  to  Mr* 
Q,  which  took  place  at  Cindimati,  Octber  8,  1896,  one 
was,  *'  The  Circuit  Justices  and  Judges  of  the  Sixth 
g  the  old  regime:  McLean^  Swayne,  Matthews^  Emmons^ 
on.'' 

>nded  to  by  Alfred  BasseU,  of  Michigan.  His  response  — 
9  lost  —  was  as  follows : — 

ae  pleasure  to  be  present  to-night,  and  to  join  in  doing 
listinguished  judicial  officer  now  presiding  in  this  Circuit, 
our  customary  law  is  more  agreeable  than  having  ban- 
lisiDg  each  other  while  we  are  alive ;  because,  you  know, 
in  says,  *'  we  are  dead  such  a  long  time!  '*  I  have  a 
»clares  that  he  would  rather  have  an  ounce  of  taffy  io  his 
I  pound  of  epitaphy  after  he  is  dead. 

0  indulge  a  little  in  both^  and  to  speak  of  the  former  jus- 
^es  of  this  Circuit, —  remembering  that  it  is  the  privilege 
9lt  in  judgment  on  the  Bench  I  They  were  all  remarkable 
different  ways.  (One  half,  of  course^  from  Ohio!)  I 
fore  them  all,  and  was  honored  by  their  confidence  and 

1  by  their  not  infrequent  presence  as  guests  at  my  house. 
McLean  went  upon  the  bench  a  few  months  before  I  was 
as  often  in  his  court  the  last  eight  years  of  his  incum- 
first  time  I  came  to  this  city  was  to  argue  a  case  before 
rty  years  ago ;  and  I  have  here  in  my  hand  a  letter  from 
at  case,  dated  November  10,  1856,  and  which  I  have 
ihese  years,  in  perpettiam  rei  memoriam.  It  was  written 
I  Wood,"  the  name  of  his  seat  here. 

inaugural,  Lincoln  said  that  the  Circuit  of  Mr.  Justice 
cached  the  dimensions  of  an  empire,  and  that  relief  was 

Congress.  The  Justice  was  a  man  of  commanding  pres- 
lench,  and  exceedingly  courteous  to  the  bar.  While  not 
^er,  he  possessed  sound  sense,  strong  judgment,  compre- 

of  things,  and  steady  application ;  and,  during  his  long 
minent  satisfaction  to  the  community  and  the  profession. 

court  at  Detroit  in  1856,  he  received  nearly  200  votes  at 
Philadelphia)  Convention  for  the  presidency,  and  evinced 
intment  at  not  attaining  the  nomination.  His  fame  rests 
dissenting  opinion  in  the  Dred  Scott  case. 

Swayne  was  quite  the  opposite  of  his  immediate  prede- 
lad  not  had  so  varied  an  experience  in  public  affairs,  but 
re  thorough  lawyer.  He  was  extremely  familiar  with  the 
ss,  and,  as  he  told  me,  emptied  his  commonplace  book 
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into  his  opinions.  His  style  was  peonlisr ;  abounding  in  short  pithy 
sentences.  He  was  not  only  a  great  lover  of  the  authorities,  bat  of  all 
literature.  His  relations  with  the  bar  were  warm  and  affectionate. 
He  was  an  ardent  Federalist  in  his  constitutional  views. 

The  coming  of  Mr.  Justice  Matthews  to  the  bench  was  a  very  fortu- 
nate event  He  was  my  personal  friend,  and  I  labored  hard  to  secure 
the  odd  vote  for  his  confirmation.  This  reminds  me  of  the  only  witti* 
cism  which  enlivened  the  arguments  before  the  famous  eight  to  seven 
Electoral  Commission:  Mr.  Matthews  said  the  College  of  Cardinals, 
when  electing  a  Pope,  is  supposed  to  be  enlightened  by  the  presence  of 
the  Holy  Ghost,  but  the  Spirit  resides  chiefly  in  the  odd  man  I 

The  chairman  of  the  Judiciary  Committee,  who  opposed  him,  for 
alleged  sympathy  with  corporations,  too  late  expressed  his  contrition 
over  an  open  grave.  For,  sir,  it  turned  out  that  few  men  in  our  judi- 
cial annals  have  surpassed  Mr.  Justice  Matthews  in  impartiality  of 
decision,  capacity  for  labor,  adequacy  of  learning,  and  discrimination 
in  judgment.  He  died  after  only  seven  years  of  service ;  and,  as  the 
poet  says : — 

"  Ne'er  to  the  chambers  where  the  mighty  rest, 
Since  their  foundation,  came  a  nobler  guest." 

Let  us  now  turn  to  the  departed  Circuit  Judges. 

Judge  Emmons  was  a  man  of  very  unusual  learning  as  a  case  lawyer. 
He  literally  read  nothing  else  but  law.  He  was  also  a  very  eccentric 
man,  and  hardly  possessed  of  what  we  call  the  judicial  temperament. 
Ben  Butler  said  of  Bockwood  Hoar  (Grant's  Attorney-General),  when 
he  was  a  judge  in  Massachusetts,  that  he  always  acted  as  if  he  wanted 
to  turn  both  sides  out  of  court  with  costs!  Judge  Emmons  always 
wanted  to  run  both  sides  without  being  content  simply  to  decide. 

Judge  Emmons  was  a  master  of  the  rare  and  difficult  art  of  easy, 
el^ant  and  effective  speech,  and  his  magnificent  qualities  as  an  advo- 
cate he  carried  with  him  to  the  bench.  Untiring  in  his  own  labors,  he 
was  extremely  impatient  of  any  want  of  preparation  at  the  bar,  and 
8<nnetimes  mortally  offended  us  by  his  trenchant  criticisms.  At  the 
same  time,  he  was  a  man  of  great  kindness  of  heart  and  agreeable  social 
qualities. 

Judge  Baxter's  arrival  on  the  bench  was  like  the  rising  of  the  red 
planet  Mars  above  the  horizon  I  A  man  of  great  natural  endowments, 
accompanied  by  an  imperious  will,  his  arbitary  determinations  sometimes 
filled  us  with  consternation,  and  we  wondered  vjIkU  he  would  do  next  I 

I  well  remember  a  hair-raising  tilt  between  him  and  Messes.  Lothrop 
and  Joy,  in  my  city,  the  veterans  of  our  bar. 
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If  he  had  had  the  advantage  of  an  early  training  in  law  and  letters,  in 
less  troubloos  times,  he  would  have  been  a  great  judge.  As  it  was,  his 
strong  love  of  Justice  made  up  for  the  absence  of  some  other  judicial 
qualities. 

Circuit  Judge  and  Supreme  Justice  Jackson,  by  the  fullness  of  his 
learning,  the  amenity  of  his  manners,  the  justness  of  his  conclusions, 
and  the  peculiar  charm  of  his  social  nature,  fairly  took  our  hearts  by 
storm. 

He  was  a  model  judicial  officer :  most  patient  in  investigation,  thoiv 
oughly  grounded  in  principles ;  familiar  with  the  sources  of  knowledge, 
rarely  erring  in  results,  stron^y  Federal  in  constitutional  interpretation* 
His  untimely  departure  was  deeply  deplored. 

These  men  —  ornaments  of  our  common  profession, —  idl  served 
well  their  generation.  They  are  now  in  that  undiscovered  country, 
where  there  is,  as  Whittier  says, 

«  No  doabtfol  balance  of  rights  and  wrongs, 
Nor  weary  lawyers  with  endless  tongues." 

(Do  not  misunderstand  me.  I  would  not  intimate  that  lawyers  as 
well  as  judges  do  not  go  to  the  bowers  of  bliss ! ) 

Before  closing,  I  wish  to  make  mention  of  Mr.  Justice  Harlan's  dis* 
sents  in  the  Civil  Bights  case,  and  in  the  late  Louisiana  case  of  Plessy 
V.  Ferguson  ; —  nobly  vindicating  the  rights  of  colored  citizens  under 
the  amended  constitution. 

The  merciless  French  satirist,  Rabelais,  tells  us  of  a  banquet  to 
D'Aguesseau,  the  great  Chancellor  of  France,  at  the  end  of  his  long 
and  brilliant  service.  He  was  there  asked  how  it  was  that  he  had 
always  satisfied  the  profession  and  the  people,  and  he  replied,  ^^  OA,  I 
Just  threw  dice.** 


Statute  Revision  in  Missouri  and  Wisconsin. —  The  Missouri  legis- 
lature recently  defeated  a  bill  to  provide  for  a  revision  of  the  statute 
law  of  that  State  by  means  of  a  commission  of  three  men  learned  in 
the  law  and  at  an  expense  of  $30,000.  The  defeat  of  the  bill  is  under- 
stood to  have  been  due  to  considerations  of  economy.  In  plain  words, 
it  is  a  painful  reflection  upon  the  kind  of  a  legislature  we  have  had  in 
Missouri,  which  is  quite  as  good,  and  possibly  better,  than  some  of  its 
predecessors.  There  has  been  no  revision  of  the  statute  law  of  Mis- 
souri by  a  competent  hand  since  the  revision  of  1865.  That  law  is 
now  in  a  very  unsatisfactory  state.  The  constitution  requires  a  revision 
to  be  made  by  the  legislature  every  ten  years.     In  1879,  and  again  in 
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1B89,  that  reTiaion  was  made  by  legislative  committees ;  and,  ooDsider- 
ing  the  short  time  and  shorter  means  at  their  disposal,  it  is  remarkable 
that  they  succeeded  so  well.  In  each  case  the  revision  was,  under  the 
circumstances,  very  creditable  to  its  authors.  What  is  really  needed 
is  an  expert  revision  by  competent  men  who  shall  have  plenty  of  time 
and  means  for  the  performance  of  their  task.  Such  a  revision  would 
tend  to  reduce  the  statute  law  into  a  state  of  greater  harmony  and  con- 
sistency, without  changing  its  substance  or  altering  its  policy. 

Wisconsin  has  done  better.  That  State  has  been  revising  her  statutes 
by  means  of  a  commission.  The  following  suggestions,  by  Hon.  J. 
B.  Berryman,  one  of  the  commissions,  are  taken  from  the  report  made 
by  the  commissioners  to  the  legislature  in  submitting  the  revising 
bUl:— 

In  so  rewriting  the  laws  of  1879  to  1895,  we  have  found  that,  notwithstand- 
ing many  years  of  constant  nse  of  the  statutes  and  the  experience  gained  by 
twice  preparing  them  for  publication,  the  labor  of  so  doing  had  been  much 
underestimated,  and  that  the  time  since  the  close  of  the  session  of  1895  has 
been  insufficient  to  permit  the  performance  of  that  work  In  accordance  with  the 
standard  which  we  had  hoped  to  attain.  That  labor  has  been  greatly  Increased 
because  of  the  Inartificial  form  In  which  many  of  the  laws  have  been  expressed, 
because  many  of  them  are  enacted  without  regard  to  their  relation  to  or  effect 
upon  the  body  of  the  law  to  which  they  relate  or  the  legal  system  or  policy  of 
the  State.  The  result  Is  conflicting  legislation,  overlapping  provisions,  and  un- 
certainty as  to  the  state  of  the  law.  This  produces  so  many  and  Important 
consequences  that  It  Is  well  worth  while  to  consider  whether  a  remedy  can  be 
found.  Among  the  consequences  directly  attributable  are  largely  Increased 
litigation  and  the  resulting  public  and  private  expense;  the  necessity  for  fre- 
quent revision  or  compilation  of  the  statutes,  and  a  lack  of  stability  in  the  law. 
These  results  are  unavoidable  where  legislative  sessions  are  short,  the  amount 
of  business  large  and  the  number  of  experienced  legislators  limited.  We  may 
perhaps  be  allowed  to  suggest  that  the  remedy  lies  In  providing  for  a  small 
body  of  trained  men  to  whom  shall  be  Intrusted  the  duty  of  passing  upon  the 
form  and  validity  of  measures  which  have  reached  that  stage  of  legislative  ac- 
tion which  Is  equivalent  to  an  approval  of  them,  and  whose  duty  it  shall  be  to 
put  such  measures  In  proper  form,  as  well  as  to  suggest  the  amendment  of 
other  provisions  affected  by  them,  regard  being  had  to  what  Is  already  enacted 
on  the  subject,  to  what  the  common  law  is,  to  the  construction  given  previous 
legislation  germane  thereto,  the  mischief  sought  to  be  remedied  and  the  effi- 
ciency of  the  remedy  proposed.  With  the  conclusion  of  such  a  body  before  It 
and  the  reasons  therefor,  the  legislature  would  be  inestimably  aided  In  the  per- 
formance of  its  duties,  needless  and  harmful  changes  In  the  statutes  would  be 
lessened,  uncertainty  as  to  the  effect  of  laws  would  be  diminished,  the  State  and 
its  citizens  saved  large  expenditure  of  money, and  other  results  attendant  upon  un- 
certainties and  lack  of  stability  in  the  law  will  be  avoided.  It  is  safe  to  say  that  the 
State  will  not  long  maintain  a  harmonious,  systematic  and  well-expressed  body  of 
statute  law  until  some  such  course  as  is  suggested  Is  adopted.    The  necessity  of 
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mittee  or  body  is  much  increased  by  the  adoption  of  the  amendment  to 
ition  prohibiting  special  legislation .  All  such  special  matters  must  now 
by  general  laws.  The  result  is  that  measures  essentially  local  are 
ler  the  form  of  general  laws,  without  regard  to  the  effect  they  may 
other  localities  or  upon  the  body  of  the  general  law.  The  judiciary 
3  are  so  overwhelmed  with  the  great  number  of  bills  submitted  to 
their  duties  as  legislators,  tliat  they  have  no  time  whatever  to  devote 
Ition  of  the  general  effect  and  harmony  of  proposed  measures.  It  is 
I  scope  of  our  duty  to  do  more  than  suggest  the  matter,  leaving  the 
those  upon  whom  is  devolved  the  duty  of  enacting  laws. 


noNS  OP  Respect  to  Chief  Justice  Marshall.  —  The  follow- 
(t  from  Hazard* 8  Pennsylvania  Register ^^  seems  to  be  worthy 
fttion,  in  view  of  the  fact  that  an  account  of  the  proceedings 
ippear  ever  to  have  found  its  way  into  current  legal  literature, 
esting  as  showing  the  names  of  nearly  all  the  great  lawyers  of 
I  Philadelphia,  and  doubly  so  as  embodying  one  or  two  very 
;hts  by  the  Great  Chief  Justice.     It  is  said  that  this  meeting 

the  painting  of  the  well-known  portrait  of  Chief  Justice  Mar- 
nman  for  the  Law  Association  of  Philadelphia.  We  are  in- 
r  the  extract  to  Hon.  Francis  Bawle,  of  the  Philadelphia  bar, 

years  the  moving  spirit  of  the  American  Bar  Association. 

Bbspbct  to  Ciubp  Justiob  Marshall. 

leting  of  the  bar  of  Philadelphia,  held  in  the  Circuit  Court  Room  on 
f  September,  1881,  William  Bawle,  Esq.,  was  appointed  chairman, 
Sergeant,  secretary. 

owing  resolution  was  unanimously  adopted: — 
i,  That  a  committee  be  appointed  to  wait  upon  Chief  Justice  Mar- 
express  to  him  the  reverence  of  the  bar  for  his  pre-eminent  charac- 
3,  and  services,  and  request  him  to  honor  them  with  his  company  at 
mch  time  as  may  be  convenient  to  him. 
[owing  members  were  appointed  the  committee,  to  wit:— 

William  Rawlb,  Wm.  H.  Tod, 

John  Sbroeant,  B.  Pbtbrs, 

HORACB  BiNNBT,  C.  J.  INGEBSOLL, 

p.   S.  DUPONCBAU,  JOSIAH  BaNDALL. 

Qeo.  M.  Dallas. 
i,  That  the  Hon.  Judge  Hopkinson  be  requested  to  unite  with  the 
I  in  carrying  into  effect  the  above  resolution. 

Ijourned  meeting  at  the  same  place  on  the  first  day  of  October,  1831, 
\,  from  the  committee  appointed  yesterday,  reported  that  the  com- 
gether  with  Judge  Hopkinson,  who  in  compliance  with  the  wishes  of 

1  Vol.  8,  pp.  237-8. 
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the  bar,  united  himself  with  them,  had  waited  upon  Chief  Justice  Marshall,  and 
by  their  chairman,  commnnlcated  to  him  the  resolution  of  the  bar,  with  the 
following  address: — 

Sir:— The  bar  of  Philadelphia  are  much  grattfiled  by  the  opportunity  which 
your  Ylsit  to  this  city  affords  U9  of  testifying  the  high  respect  and  profound 
veneration  for  your  character  felt  by  us  all. 

We  cannot  but  consider  the  whole  nation  indebted  to  one  who  for  so  long  a 
series  of  years  has  illuminated  its  jurisprudence,  and  enforced  with  equal  mild- 
ness and  firmness  its  constitutional  authority,  who  has  never  sought  to  enlarge 
the  judicial  power  beyond  its  proper  bounds,  nor  feared  to  carry  it  to  the  full 
extent  that  duty  required. 

In  respect  to  many  of  us,  your  exercise  of  the  high  office  of  Chief  Justice  of 
the  Supreme  Court  was  anterior  to  the  commencement  of  their  professional 
existence.  With  some,  the  recollection  of  your  appointment  revives  the  scene 
of  the  satisfaction  that  it  gave ;  with  all,  there  is  a  perfect  conviction,  that  the 
station  never  was  or  could  be  better  filled. 

It  has  been  noticed  with  infinite  gratitude  to  the  great  Dispenser  of  all 
earthly  bounties,  that  the  hand  of  time,  though  it  may  affect  the  body,  has  not 
diminished  those  great  powers  by  which  the  mind  of  the  individual  whom  we 
address,  has  been  so  long,  so  eminently  distinguished. 

As  a  testimony  of  the  sentiments  we  entertain,  the  bar  respectfully  solicits  the 
honor  of  your  company  to  a  dinner,  on  any  day  you  may  think  proper  to  name> 
agreeably  to  the  following  resolution  this  day  adopted. 

William  Rawlb, 
John  Sbbgbant, 

HORACB  BiNNBT, 

Pbtbb  S.  Dupokcbau, 
W.  H.  Tod, 
Geo.  M.  Dallas, 
Chablbs  J.  Ingbbsoll, 

RiCHABD  PbTBRS, 
JOSIAH  BaNDALL. 

To  the  Honorable  John  Mabshall, 

Chief  Justice  of  the  S.  C.  U.  S. 

To  which  Chief  Justice  Marshall  made  the  following  reply:  — 

It  is  impossible  for  me,  gentlemen,  to  do  justice  to  the  feelings  with  which 
I  receive  your  very  flattering  address,  nor  sliall  I  make  the  attempt;  to  have 
performed  the  official  duties  assigned  to  me  by  my  country  in  such  a  manner  as 
to  acquire  the  approbation  of  so  respectable  and  respected  a  bar  as  that  of  Phil- 
adelphia, affords  me  the  highest  gratification  of  which  I  am  capable,  and  is 
more  than  an  ample  reward  for  the  labor  which  those  duties  Impose.  I  dare 
not  hope  that  my  services  or  ability  to  continue  them,  entitle  me  to  the  favor- 
able sentiments  which  your  kindness  has  expressed,  but  I  shall  always  recollect 
tbe  expression  of  them  with  a  degree  of  pride  and  satisfaction  which  few  oc- 
currences of  my  life  have  inspired.  Might  I  be  permitted  to  claim  for  myself 
tiS  well  as  for  my  associates,  any  part  of  the  liberal  consideration  your  partial 
tmvoT  bestows  it  would  be  tliat  we  have  never  sought  to  enlarge  the  judicial 
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power  beyond  its  proper  bounds^  nor  feared  to  cany  it  to  the  fullest  extent 
that  duty  required. 

My  state  of  health  does  not  permit  me  to  indulge  in  the  pleasures  of  society, 
and  I  know  not  how  long  I  may  continue  an  inralid. 

I  must  therefore  decline  your  polite  invitation  to  dine  with  you,  and  entreat 
you  to  believe  that  in  doing  so,  I  submit  with  infinite  reluctance  to  a  privation 
which  I  cannot  avoid. 

With  great  and  reBpeetM  esteem,  I  am,  Gkntlemen, 

Your  obliged  and  obedient  servant, 

J.  Marshall. 

BCr.  Rawle,  from  the  same  committee,  reported  the  following  resolutions 
which  were  unanimously  adopted :  — 

Besolved,  That  the  members  of  the  bar  of  Pliiladelphia  will  in  abo^y,  wait  on 
Chief  Justice  Marsha  1,  and  that  he  be  requested  to  receive  them  in  the  United 
States  Court-room  at  such  time  as  may  suit  his  convenience;  and  that  tlie 
chairman  take  the  necessary  steps  to  carry  this  resolution  into  effect. 

Besolvedf  That  the  chairman  at  this  meeting  be  requested  to  wait  on  Chief 
Justice  Marshall  and  express  to  him  the  request  of  the  bar  of  Philadelphia  tkiat 
he  will  permit  his  portrait  to  be  taken. 

Resolved,  That  a  committee  be  appointed  to  obtain  the  services  of  an  eminent 
artist  of  this  city  to  carry  into  execution  the  purpose  of  the  foregoing  resolu- 
tion should  Chief  Justice  Marshall  assent  thereunto. 

Besolved,  That  these  proceedings  be  published. 


Death  ot  Sm  Tratbrs  Twiss.-— The  death  of  this  eminent  authority 
on  international  law  deserves  more  than  a  passing  notice.  The  fol- 
lowing brief  sketch  of  his  life  and  works  is  taken  from  the  Law  Journal 
of  London:— 

Sir  Travers  Twiss  died  on  the  fourteenth  Inst.,  at  his  residence  in  Fnlham,  in 
his  eighty  eighth  year.  The  son  of  a  clergyman,  the  Rev.  Robert  Twiss,  of 
Trevallyn,  Denbighshire,  Sir  Travers  Twiss  was  bom  at  Westminster  on  March 
19,  1809.  At  the  age  of  seventeen  he  went  to  University  College^  Oxford,  and 
in  1880  appeared  In  the  first  class  in  mathematics  and  the  second  class  in 
classics.  He  was  soon  afterwards  elected  Fellow  and  appointed  tutor  of  Uni- 
versity, and  continued  to  reside  in  college  for  many  3rears.  In  1885  and  the 
two  following  years  he  was  Public  Examiner  in  Classics,  and  in  1838-89  and 
1840  in  mathematics.  Having  become  a  Fellow  of  the  Royal  Society  in  1838, 
he  succeeded,  in  1842,  Herman  Merivale  as  Drummond  Professor  of  Political 
Economy.  He  published  a  volume  entitled  *'  A  View  of  the  Progress  of  Political 
Economy  in  Europe  since  the  Sixteenth  Century,^  which  appeared  in  1847.  He 
had  already,  in  1846,  begun  the  series  of  literary  productions  on  questions  of 
international  law,  of  which  he  subsequently  became  so  prolific  an  exponent, 
and  published  an  essay  on  the  Oregon  question.  In  1848  he  puMished  a  treatise 
on  the  relation  of  the  Duchies  of  Schleswig  and  Holsteln  to  the  Crown  of  Den. 
mark  and  the  German  Federation.  Two  or  three  years  later  the  country  was 
excited  by  the  establishment  of  a  Roman  Catholic  hierarchy  in  Great  Britain, 
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and  Dr.  Twlss  exponsed  the  cause  which  had  been  taken  np  by  Lord  John 
Rnssell,  in  a  little  treatise  entitled  **  Letters  Apostolic  of  Pius  IX,  considered 
with  reference  to  the  law  of  England  and  the  law  of  Europe."  Adopting 
Niebuhr's  views  on  early  Boman  history,  he  published  in  1837  an  epitome  of 
that  great  historian's  work,  which  he  followed  up  with  an  edition  of  Livy  with 
Latin  notes.  In  1852  he  was  appointed  to  the  Professorship  of  International 
Law  at  King's  College,  London,  which  he  resigned  after  three  years'  tenure,  to 
succeed  Dr.  Phillimore  in  the  Regius  Professorship  of  Ciyil  Law  at  Oxford, 
which  he  held  for  fifteen  years,  and  in  which  he  was  succeeded  by  Mr.  James 
Bryce.  81r  Travers  Twiss  became  an  advocate  of  Doctors'  Commons  in  1840, 
and  was  called  to  the  Bar  at  Lincoln's  Inn  in  the  same  year.  In  1849  he  was 
made  Commissary-General  of  the  city  and  diocese  of  Canterbury,  and  in  1852 
was  appointed  Vicar-Gteneral  of  the  Archbishop.  On  the  promotion  of  Dr. 
Lushington  to  the  office  of  Judge  of  the  Court  of  Archer  in  1858  Dr.  Twlss  was 
made  Chancellor  of  the  diocese  of  London,  and  In  1863  Advocate-General  of  the 
Admiralty.  By  the  passing  of  the  Probate  and  Divorce  Acts  of  1857  Doctors' 
Commons  became  a  tiling  of  the  past,  and  in  the  following  year  Twiss  became 
Queen's  Counsel.  In  August,  1867,  on  the  promotion  of  Sir  R.  Phillimore,  he 
became  Queen's  Advocate-General,  an  office  since  abolished.  In  the  November 
of  the  same  year  he  obtained  the  honor  of  knighthood.  Few  have  served  on  so 
many  Royal  Commissions  and  other  public  inquiries  as  Sir  Travers  Twiss.  In 
1852  he  sat  on  the  commission  which  inquired  into  the  regulations  of  the  college 
of  Maynooth;  in  1867  on  that  which  investigated  the  laws  of  neutrality;  in  1868 
on  the  Naturalization  and  Allegiance  Commission  which  resulted  in  the  two 
statutes  passed  in  1870;  and,  in  1869,  he  served  on  yet  another  which  dealt  with 
the  law  of  marriage  in  Great  Britain  and  ^Ireland  and  in  tlie  British  colonies, 
and  a  still  further  commission  of  which  he  was  a  meml)er  was  that  on  the 
Rnbrlcs.  He  was  also  one  of  the  commissioners  to  settle  the  boundary  lines 
between  the  provinces  of  New  Brunswick  and  Canada.  The  reputation  of  Sir 
Travers  Twiss  as  a  jurist  was  European,  and  in  1884,  at  the  request  of  the  King 
of  the  Belgians,  he  drew  up  a  constitution  for  the  free  State  of  the  Congo;  and 
in  the  following  year,  at  the  desire  of  Lord  Granville,  then  at  the  foreign  office, 
be  acted  as  legal  adviser  to  the  British  Embassy  during  the  West  African  Con- 
ference at  Berlin.  He  had  published  lectures  in  1866  on  International  Law,  and 
written  more  elaborately  in  a  treatise  published  in  1 861  on  <*  The  Law  of  Nations 
Considered  as  Independent  Political  Conmiunities,"  of  which  a  second  edition 
was  issued  in  1884.  His  principal  contributions,  however,  to  this  voluminous 
literature  are  the  two  volumes  on  *  The  Law  of  Nations  in  Time  of  Peace '  and 
"  The  Law  of  Nations  in  Time  of  War."  These  both  reached  second  editions  — 
the  latter  in  1 875  and  the  former  in  1884.  The  work  was  translated  into  French 
by  himself,  with  the  assistance  of  M.  Alphonse  Rivier,  Professor  of  the  Law  of 
Nations  at  the  University  of  Brussels.  Another  work  which  proceeded  from 
his  fluent  pen  was  *  The  Black  Book  of  the  Admiralty,'  published  in  1874.  He 
also  contributed  articles  to  the  **  Encyclopaedia  Britannica,"  to  the  NatUicdl 
Magcufinef  to  the  Law  Magazine  and  Beview,  and  La  Bevue  de  Droit  Intemationaly 
which  he  helped  to  establish.  He  was  also  vice-president  and  one  of  the 
founders,  in  1872,  of  the  Institut  de  Droit  International,  and  was  one  of  the 
principal  promoters  in  the  following  year  of  the  Association  for  the  Reform  and 
Codification  of  the  Law  of  Nations. 
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Appellate  Progedube  in  the  United  States  and  Mexico  —  We 
have  received  a  very  interesting  monograpli,  being  an  address  delivered 
by  Hon.  L.  G.  Einne,  Chief  Justice  of  the  Supreme  Court  of  Iowa,  at 
the  annual  meeting  of  the  Bar  Association  of  that  State,  held  at  Daven- 
port last  July.  It  is  entitled,  ^'  Procedure  and  Methods  of  the  Courts 
of  Final  Resort  of  the  Republic  of  Mexico,  the  United  States  of 
America,  and  of  the  Several  States  and  Territories  of  the  Union." 
The  learned  judge  took  pains  to  obtain  accurate  information  upon  the 
subject  of  his  paper  from  local  sources :  in  the  case  of  the  Republic  of 
Mexico,  from  the  United  States  consul  resident  at  the  city  of  Mexico 
and  the  Mexican  Minister  resident  at  the  city  of  Washington ;  in  the 
case  of  the  Supreme  Court  of  the  United  States  and  the  Supreme 
Courts  of  Iowa,  Ohio,  Pennsylvania  and  New  Hampshire,  from 
associate  justices  of  those  courts;  and  in  the  case  of  every 
other  court  considered  in  his  paper,  from  the  Chief  Justice  of  the 
court.  His  paper  deals  with  the  number  of  judges  of  the  courts  of 
last  resort  in  Mexico  and  in  the  different  states  and  territories ;  of 
their  terms  of  office,  salaries  and  other  compensation ;  of  the  terms  of 
their  courts ;  of  their  practice  in  regard  to  the  printing  of  records, 
abstracts  and  arguments ;  of  their  practice  in  regard  to  the  submission 
of  causes ;  of  their  practice  in  regard  to  oral  argument ;  opinions  as  to 
the  value  of  oral  argument ;  how  cases  are  assigned  to  the  judges  for 
the  writing  of  opinions ;  of  the  method  of  procedure  by  the  judges 
after  causes  are  submitted ;  the  number  of  opinions  filed  in  each  of  the 
courts  with  which  he  deals,  in  the  year  1895 ;  of  the  practice  in  regard 
to  rehearings ;  some  of  the  rules  of  the  courts,  as  especially  rules  as 
to  advancing  cases ;  and  finally,  the  conclusions  of  the  author. 

This  pamphlet  is  replete  with  interest,  It  fills  fifty-five  printed  pi^es, 
and  is  therefore  too  long  to  be  republished  in  full  in  this  Review  ;  but 
we  hope  to  print  portions  of  it  in  future  numbers.  The  conclusions  of 
the  learned  judge,  after  this  most  painstaking  and  commendable 
investigation,  are  summed  up  as  follows :  — 

1.  The  best  method  is  to  have  every  judge  read  in  fall  all  the  record  abstracts 
and  argaments  in  every  case  decided  by  the  court.  This  Is  only  possible  where 
the  baslness  is  such  as  will  admit  of  it,  or  where  the  court  disposes  of  only 
sach  a  number  of  cases  as  it  can  under  that  system.  I  am  quite  willing  to 
admt  that  no  court  of  five  or  six  judges,  or  a  less  number,  can  follow  this  plan 
thoroughly  and  sit  and  hear  arguments  five  or  six  months  In  the  year  and  vrrite 
oplDlons  in  five  or  six  hundred  cases. 

2.  I  am  decidedly  in  favor  of  the  plan  of  the  court  setting  a  few  cases  for 
oral  argument,  hearing  them,  and  then  adjourning  for  a  sufficient  length  of 
time  to  decide  them  and  write  opinions  In  them,  and  then  hearing  another 
assignment  argued  and  adjourn  and  dispose  of  them,  and  so  on  through  the 
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docket.  This  plan  is  desirable  from  many  points  of  view;  it  would  bring  the 
decisions  immediately  following  the  submission  of  the  cases  —  a  result  always 
desirable.  It  would  bring  the  judges  together  more  and  tend  to  more  discus- 
sion of  the  cases  before  and  during  the  time  the  opinions  were  being  prepared. 
Under  this  plan  the  oral  arguments  would  be  fresh  in  the  minds  of  the  judges, 
and  hence  of  much  greater  benefit  than  they  can  possibly  be  under  our  present 
system.  Of  course,  this  plan  would  require  all  of  the  judges  to  reside  at  the 
capital  and  the  salary  should  be  increased  so  that  they  could  afford  to  do  so. 

8.  After  the  judges  have  all  read  the  record  and  arguments,  their  views  should 
bo  made  known  to  their  associates  In  writing,  or  in  consultation,  before  the 
case  is  written,  and  the  case  discussed  and  a  conclusion  reached  as  to  how  it 
should  be  decided.  Of  course  consultation  should  follow  also  after  the  opinion 
is  prepared,  when  it  should  be  read  to  the  entire  court  for  consideration  and 
criticism.  It  is  important  to  understand  that  if  our  plans  should  be  changed 
in  the  particulars  above  indicated,  that  it  would  be  impossible  for  the  judges  to 
write  as  many  opinions  as  under  the  present  system.  This  is  easily  understood 
when  we  consider  tliat  the  time  devoted  to  reading  cases  would  be  doubled, 
and  that  the  time  actually  consumed  in  hearing  oral  argument  would  be  much 
more  than  is  needed  now.  But  I  firmly  believe  that  we  had  better  write  a  less 
number  of  opinions  and  pursue  the  plan  indicated. 

4.  The  law  should  be  so  changed  as  to  require  the  court  to  file  written 
opinions  only  in  cases  where  the  decree  or  judgment  of  the  lower  court  is 
reversed,  leaving  it  optional  with  the  court  to  write  and  file  opinions  in  cases 
affirmed  when  it  deemed  it  desirable.  This  plan  is  followed  in  several  States 
with  much  satisfaction  to  all  parties  and  it  is  impossible  to  discover  any  valid 
argument  against  it.  Take  a  recent  Iowa  report  and  we  find  one  hundred  and 
fifty-three  cases  therein,  of  which  one  hundred  and  eleven  were  affirmed,  and 
forty-two  reversed.  Of  those  affirmed  more  than  three-fourths  of  the  opinions 
were  based  upon  and  followed  previous  cases,  and  the  opinions  contain  nothing 
of  value  as  precedents.  The  only  excuse  for  writing  opinions  in  such  a  multi- 
tude of  cases  is  that  our  statute  requires  it.  If  the  legislature  in  its  wisdom 
would  so  change  the  law  as  to  permit,  in  all  cases  of  affirmance,  a  note  of  the 
decision  to  be  entered  In  the  announcement  book  without  more,  the  vexed 
question  of  relieving  the  Supreme  Court  of  this  State  of  the  great  burden  of 
cases  which  come  to  it  would  be  solved  for  many  years  to  come,  and  that 
without  the  creation  of  an  additional  office,  or  the  addition  of  a  dollar's  ex- 
pense to  the  burdens  of  the  tax-payers.  I  respectfully  submit  the  facts  here- 
tofore stated,  and  my  conclusions  based  thereon,  for  your  consideration  and 
action. 

Among  the  interesting  tables  compiled  by  Judge  Einne  is  one  show- 
ing the  number  of  oases  jdeoided  in  each  court  from  which  he 
secured  a  report,  during  the  year  1895,  and  the  number  of  opinions 
per  judge,  if  the  work  had  been  equally  divided.  The  lowest  num- 
ber of  opinions  per  Judge  is  found  in  New  Mexico,  which  is 
eight;  but  in  this  territory  the  judges  of  the  Supreme  Court 
are  also  required  to  hold  the  nisi  prius  courts.  The  highest 
number  of  opinions  per  judge  is  in  Michigan,  where  the  enormous 
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number  of  130  per  Judge  was  reached.  Next  to  Michigan  comes  North 
Carolina  with  127  per  judge ;  next  to  North  Carolina,  Pennsylvaniaf 
with  111  per  judge;  next  to  Pennsylvania,  Alabama,  with  110  per 
judge.  In  Georgia  and  in  Minnesota  the  number  was  100  per  judge; 
in  Missouri  the  nmnber  falls  to  55  per  judge ;  in  Massachusetts  to  54 ; 
in  Maryland  to  20 ;  in  Maine  to  15 ;  in  Ohio  to  14,  and  in  New  Hamp- 
shire and  Nevada  to  18.  It  would  be  misleading,  however,  to  judge  of 
the  amount  of  work  done  by  the  judges  of  these  courts,  by  the  number 
of  their  opinions.  In  many  of  them  opinions  are  written  only  in  impor- 
tant oases ;  the  rest  are  decided  without  the  writing  of  opinions.  In 
others,  and  notably  in  the  New  England  States,  the  Judges  of  the 
courts  of  last  resort  do  nisi  prius  as  well  as  appellate  work.  In  some 
of  the  courts  which  sit  in  two  divisions,  like  the  Supreme  Court  of  Mis- 
souri, there  is  a  further  arrangement  which  involves  a  considerable 
waste  of  public  time,  but  which  is  necessary  in  order  to  secure  uni- 
formity of  decision;  which  is  that,  whenever  a  judge  in  a  divisional 
case  dissents,  the  case  may,  on  motion,  be  re-argued  before  the  court 
in  banc.  And  in  these  courts  other  important  cases  are  often  trans* 
ferred  to  the  court  in  banc  on  motion  for  re-argument. 


The  New  General  Digest. —  It  affords  us  great  pleasure  to  com- 
municate to  those  of  our  readers  who  have  not  otherwise  learned  the 
fact,  that  a  new  departure  has  been  taken  by  the  Lawyers'  Co-operative 
Publishing  Co.,  of  Rochester,  N.  T.,  upon  the  lines  suggested  by  us. 
Our  complaint,  both  with  regard  to  the  General  Digest  and  the  Ameri- 
can Digest,  has  been  that  they  are  digests  of  the  decisions  as  they 
appear  in  the  unofficial  reports,  and  that  they  do  not  cite  the  official 
reports  except  in  those  cases  where  the  official  volumes  come  out  prior 
to  the  time  of  their  going  to  press  with  the  annuals  of  these  digests. 
The  result  is  that  we  have  an  annual  digest  based  largely  upon  unofficial 
reports.  Now,  in  making  a  brief,  or  in  writing  a  judicial  opinion  or  a 
book,  it  is  necessary  and  proper  to  cite  the  official  reports.  But  in 
collecting  material  from  these  annual  digests  it  is  necessary  in,  let  us 
say,  nearly  half  the  cases,  to  make  a  separate  search  for  the  official 
reports  in  order  to  insert  the  proper  citation ;  which  search  is  long, 
tedious,  expensive,  and  productive  of  mistakes.  Another  objection  to 
digesting  decisions  before  they  have  been  officially  published  is  that,  in 
some  cases,  they  never  are  officially  published;  but  the  opinion  is 
recalled,  or  a  motion  for  rehearing  is  granted,  or  the  case  is  otherwise 
in  some  way  prolonged,  and  in  the  meantime  it  is  settled  out  of  court. 
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and  there  is  no  Judgment  in  confonnity  with  the  opinion,  bat  the 
opinion  is  merely  an  eoEperimental  document,  of  no  real  authority 
under  the  rule  of  stare  decisia.  We  are  able  to  state,  as  a  fact, 
that  this  applies  to  many  oases  which  have  been  previously 
digested  In  the  General  Digest  and  in  the  American  Digest 
firom  publications  made  in  the  West  Publishing  Company's  *<  Report- 
ers.'* The  oondusioo  ttom  this  experience  manifestly  is  that  no  case 
ought  to  be  digested  in  any  permanent  fbrm  until  it  has  been  offldally 
reported,  where  there  is  an  official  reputing  d  the  dedsions  of  the 
court  If  this  policy  had  been  adopted  in  the  first  instance  by  the 
West  PuUishing  Co.  and  by  the  Lawyers  Co-operative  Publishing 
Co.,  with  regard  to  the  annuals  of  their  respective  digests,  we  should 
not  have  been  obliged  to  run  the  hazard  of  citing  decisions  which  are 
no  dedmons ;  nor  should  we  have  been  obliged  to  resort,  in  order  to 
search  for  the  official  reports,  to  that  abominable  expedient  of  the 
St.  Paul  house  known  as  the  ''Blue  Label  Book."  ^  To  remedy  this 
unsatisfactory  state  of  things,  the  Lawyers  Co-operative  Publishing 
Co.,  of  Bochester,  have  at  last  had  the  courage  to  make  a  new  de- 
parture in  their  General  Digest,  by  which  they  confine  the  annual 
volumes  of  that  work  to  cases  which  hi^ve  been  officially  reported. 
We  said  the  annual  volumes,  because  heretofore  they  issued  annuals. 
But  now  their  permanent  volumes  are  to  be  semi^annuala.  Their 
scheme  is  now  this:  To  issue  their  temporary  volumes,  designed  to 
keep  abreast  with  the  work  of  the  courts,  in  the  form  of  quarterlies^ 
bound  in  paper  covers.  These,  if  taken  separately,  are  charged  for  at 
the  rate  of  $4.00  a  year,  or  $1.00  for  each  quarterly  volume.  Then, 
every  six  months,  they  will  issue  a  permanent  volume,  which  will 
Indude  no  case  which  has  not  been  officially  reported,  but  which,  of 
course,  will  embrace  the  latest  cases  which  have  been  officially  reported. 
These  semi-annual  volumes  are  sold  at  $6.00  each ;  but  the  subscriber 

1  Point  is  given  to  the  above  by  a  sonri  in  banc,  dismissing  the  appeal, 
fact  which  came  to  the  writer's  atten-  because  it  had  not  been  properly 
Hon  bat  two  or  three  days  ago.  He  taken.  The  fact  probably  was  that 
found  in  the  General  Digest  a  refer-  an  opinion  had  been  written  in  one  of 
ence  to  a  liissonri  case  embodying  an  the  divisions  of  the  court;  that  it  had 
important  proposition  of  law  relating  been  unofficially  reported  in  the  '^  Be- 
to  the  negligence  of  municipal  cor-  porter  Series,"  and  as  such  digested  by 
porations.  After  a  search  for  the  the  Co-Ops.;  that  the  case  had  then 
offldal  report,  embodying  the  labor  been  removed  to  the  court  in  banc; 
of  at  least  half  an  hour,  he  found  it;  and  that  there  the  conrt  had  discov- 
Init  he  found  it  in  the  form  of  ade-  ered^that  it  had  acquired  no  joris- 
cislon  of  the  Sapreme  Court  of  Mis-  diction  at  all. 
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to  these  semi-annaal  Tolumes  gets  the  quarterlies  or  temporary  volumes 
withont  extra  charge.  In  other  words,  he  gets  the  whole  for  ^12. 00 
a  year. 

This  scheme  is  the  most  satisfactory  scheme  that  has  been  or  can  be 
devised,  from  every  point  of  view.  It  gives  ns  the  temporary  digests 
of  the  latest  work  of  the  courts  in  the  form  of  quarterlies,  which  issue 
often  enough,  which  are  much  more  convenient  of  search  than  the 
scattered  pamphlets  which  were  previously  issued  semi-weekly,  and 
which  were  being  continually  lost  in  the  mails.  For  the  purpose  of 
being  abreast  temporarily  with  the  work  of  the  courts,  a  quarterly 
digest  is  issued  often  enough.  Then,  the  semi-annual  volumes  give 
us  the  work  of  the  courts  with  references  to  the  official  reports  as  that 
work  finally  stands,  but  with  citations  to  all  unofficial  reports,  including 
law  journals,  etc.,  where  any  particular  case  is  to  be  found.  It  ought 
to  be  borne  in  mind  that  important  English  and  Canadian  cases  are 
included  in  the  General  Digest.  We  have  been  put  upon  the  track  of 
some  very  important  decisions  of  those  courts  on  questions  arising  in 
equity  jurisprudence,  such  as  injunctions  against  trades  unions,  trade- 
mark cases,  and  the  like,  through  the  columns  of  the  Grenend  Digest. 
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COMBTITUTIOKAL  JjAWI   IMPOSITION  OP  ATTORNEY'S  FbB  UPON  RAILWAY 

Company  fob  Failure  to  pay  Debts  within  a  Prescribed  Time. —  In 
the  case  of  Oulf  &c.  B.  Co.  v.  ElliSy^  the  Supreme  Court  of  the  United 
States  hold,  in  an  opinion  written  by  Mr.  Justice  Brewer,  that  a  statute 
of  Texas  providing  that  raihroad  companies  failing  to  pay  claims  less  than 
$50  for  labor,  damages,  overcharges  on  freight,  or  for  stock  killed, 
within  thirty  days  after  presentation  thereof,  shall  be  liable  for  an 
attorney's  fee  not  exceeding  $10,  is  void,  as  depriving  such  companies 
of  the  equal  protection  of  the  law.  The  opinion  is  sound  and  just. 
The  legislature  of  Texas  singled  out  raihroad  companies  and  imposed 
upon  them  an  arbitrary  and  vindictive  rule,  not  imposed  upon  other 
debtors,  when  there  was  nothing  in  their  situation  different  from  that 
of  other  debtors,  requiring  the  imposition  of  such  a  rule.  In  giving  the 
opinion  of  the  court,  Mr.  Justice  Brewer,  among  other  things,  said:^ 

The  Supreme  Court  of  the  State  coDSldered  this  statute  as  a  whole^  and  held 
It  valid,  and  as  such  it  is  presented  to  us  for  consideration.  Considered  as 
such^  It  is  simply  a  statute  imposing  a  penalty  upon  railroad  corporations  for  a 
failure  to  pay  certain  debts.  No  indlvidaals  are  thos  pnnished,  and  no  other 
corporations.  The  act  singles  out  a  certain  class  of  debtors,  and  pnnlshes 
them  when,  for  like  delinquencies,  It  punishes  no  others.  They  are  not  treated 
as  other  debtors,  or  equally  with  other  debtors.  They  cannot  appeal  to  the 
courts,  as  other  litigants,  under  like  conditions  and  with  like  protection.  If 
litigation  terminates  adversely  to  them,  they  are  mulcted  In  the  attorney's  fees 
of  the  successful  plalntiil;  If  it  terminates  in  their  favor,  they  recover  no 
attorney's  fees.  It  Is  no  sufficient  answer  to  say  that  they  are  punished  only 
when  adjudged  to  be  in  the  wrong.  They  do  not  enter  the  courts  upon  equal 
terms.  They  must  pay  attorney's  fees  if  wrong.  They  do  not  recover  any  If 
right,  while  their  adversaries  recover  If  right,  and  pay  nothing  If  wrong.  In 
the  suits,  there  fore,' to  which  they  are  parties,  they  are  discriminated  against, 
and  are  not  treated  as  others.  They  do  not  stand  equal  before  the  law.  They 
do  not  receive  Its  equal  protection.  All  this  Is  obvious  from  a  mere  Inspection 
of  the  statute. 


Ck>NSTrn7TiONAL  Law:  Validitt  of  Sondat  Closing  Laws  Relating 
^TO  Babbbb  Shops. —  It  is  perhaps  known  that  the  members  of  that  use- 

1  17  Sup.  Ct.  Rep.  266. 
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fal,  well-informed  and  loqnaoioos  profession,  the  barbers,  have,  through 
their  trades  xmions  and  their  influence  npon  their  customers,  prevailed 
upon  the  legislatures  of  several  States  to  enact  statutes  requiring  barber 
shops  to  h;^ep  closed  on  Sunday,  or  else  to  close  at  a  particular  hour  on 
that  day,  say  12  o'clock  or  1  o'clock.  At  the  bottom  of  these  statutes 
lies  the  commendable  desire  of  the  tonsorial  artist  to  get  a  little  rest 
on  the  seventh  day  of  the  week,  in  common  with  his  more  fortunate 
fellow-men.  He  wants  to  escape  from  his  overheated  and  nnderventi- 
lated  shop,  laden  with  microbes  from  the  sewers  with  which  the  adj(4n- 
ing  bath-rooms  connect,  and  poisoned  with  the  perfumes,  tonics  and 
cosmetics  which  he  inflicts  upon  his  customers,  and  to  enjoy  for  one 
day  in  the  week,  nature's  bright  overarching  blue  and  pure  ozone. 
Whether  he  exercises  his  ancient  and  honorable  craft  in  Greater  New 
York,  in  St.  Louis,  or  in  San  Francisco,  he  wants  to  be  able  to  say,  as 
his  professional  brethren  in  the  World's  Metropolis  may  have  said :  — 

**  The  seventh  day  this,  the  jubilee  of  man. 
London!  Bight  well  thoa  knowest  the  day  of  prayer: 
Then  thy  spruce  citizen,  washed  artisan 
And  smug  apprentice  gulp  their  weekly  air: 
Thy  coach  of  Hackney,  whiskey  one-horse  chair, 
And  humblest  gig  through  sundry  suburbs  whirl, 
To  Hampstead,  Brentford,  Harrow  make  repair; 
Till  the  tired  jade  the  wheel  forgets  to  hurl, 
Provoking  envious  jibe  from  each  pedestrian  churL'* 

At  the  bottom  of  all  these  attempted  police  regulations  rests  the 
obvious  economic  principle  that,  in  the  absence  of  such  a  r^ulation, 
enforced  by  penal  sanctions,  if  one  barber  shuts  up  his  shop,  and  goes 
out  into  the  suburbs  to  **  gulp  his  weekly  air,"  his  rival  will  keep  his 
shop  open  and  get  the  customers  of  the  former  away  from  him.  There- 
fore, it  is  necessary  to  have  a  statute  applicable  to  all  barbers,  which 
will  compel  them  to  go  out  of  their  shops  on  Sunday,  or  go  into  the  jail 
on  some  week  day  for  it.  But  our  State  constitutions  contain  pro- 
visions that  the  legislature  shall  not  pass  local  or  special  laws  except  in 
certain  enumerated  cases ;  and  the  case  of  the  overworked,  pate  and 
anaemic  barber  is  not,  alas,  excepted  out  of  the  provision.  Wherefore 
the  grave  question  has  arisen  whether  the  legislature  can  pass  a  law  of 
the  kind  indicated,  making  it  applicable  to  the  tonsorial  profession 
alone.  The  legislature  of  California  lately  passed  such  a  statute*  It 
was  moderate  in  its  demands ;  it  merely  prohibited  barbers  from  keep- 
ing open  their  places  of  business  or  working  at  their  trade  on  Sondays 
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after  12  o'clock  noon.  Nevertheless  one  barber,  more  enterprising  than 
his  fellows,  refused  to  obey  it,  and  got  arrested,  and  brought  his  case 
before  the  Supreme  Court  of  Calif omia.^  And  the  court,  in  a  more  or 
less  learned  opinion  by  Mr.  Justice  Henshaw,  concluded  tl^at,  as  this 
was  not  a  general  law  to  promote  the  interests  of  labor,  as  it  did  not 
relieve  the  poor  devils  who  have  to  drive  street  cars  and  run  express 
trains  and  the  like,  or  even  the  tired  and  overworked  judges  who  have 
to  write  their  opinions  on  Sunday,  it  was  a  special  law  within  the 
constitutional  prohibition.  The  court  accordingly  discharged  the 
prisoner. 

The  legislature  of  Missouri  went  further,  and  passed  a  law  making 
it  a  misdemeanor  for  any  person  to  carry  on  the  business  of  a  barber 
on  Sunday.  In  defiance  of  this  law  William  Granneman  carried  on  his 
business,  was  convicted  of  a  misdemeanor  in  the  St.  Louis  Court  of 
Criminal  Correction,  and  appealed  to  the  Supreme  Court.'  The  court, 
in  a  brief  but  pointed  opinion  by  Mr.  Justice  Burgess,  reasoned  that  if 
the  act  were  valid,  then  the  legislature  might  by  one  act  prohibit  the 
farmer  from  laboring  on  Sunday,  by  another  the  blacksmith,  and  so  on, 
until  all  kinds  of  labor  would  be  prohibited  on  that  day.  *'  Clearly," 
said  he,  ''  this  may  be  done  by  a  general  law  embracing  all  kinds  of 
labor.*'  But  he  held  that  it  could  not  be  done  by  a  special  law  appli- 
cable to  a  particular  kind  of  labor.  The  act  was  therefore  unconstitu- 
tional ;  the  judgment  of  conviction  was  therefore  reversed,  and  all  the 
Missouri  barbers  began  once  more  to  work  seven  days  in  the  week. 

The  statute  of  New  York^  was,  like  the  California  statute,  more 
moderate.  It  afforded  some  relief  to  those  citizens  who  desired  to  sur- 
prise their  systems  with  a  weekly  bath  and  a  semi-weekly  shave  on  Sun- 
day morning.  It  prohibited  the  carrying  on  of  the  business  of  a  barber 
in  the  city  of  New  York  on  Sunday  after  1  o'clock  in  the  day.  It  was 
not  assailed  upon  the  ground  that  it  was  a  special  law  within  the  mean- 
ing of  any  constitutional  prohibition,  for  it  seems  that  there  was  no 
0uch  prohibition ;  but  on  the  loftier  ground  that  it  violated  that  pro- 
Tision  of  the  constitution  of  the  State  which  says  that  *'  no  person  shall 
be  deprived  of  life,  libeity  or  property  without  due  process  of  law." 
It  was  claimed  by  the  recalcitrant  barber  who  had  worked  after  1 
o'clock  on  Sunday,  that  it  deprived  lum  of  *'  liberty"  by  preventing 
him  from  carrying  on  a  lawful  calling,  and  also  of  **  property,"  by 

1  Ex  parte  Jenztsch,  44  Pac.  Bep.  >  State  v.  Granneman,  SS  S.W.  Bep. 

808  784. 

>  N.  Y.  Acts,  1895,  chap.  828. 
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depriving  him  of  the  free  ase  of  his  premises,  tools,  etc.,  thus  render- 
ing them  less  productive.  But  the  Court  of  Appeals  of  New  York 
found  itself  unable  to  rise  to  that  exalted  plane  of  constitutional  inter- 
pretation. In  a  clear  and  satisfactory  opinion  written  by  Judge  Vann,^ 
the  court  reached  the  conclusion  that  the  act  was  not  unconstitutional, 
and  accordingly  affirmed  the  judgment  of  conviction. 


Constitutional  Law  :   Validity  op  Contracts  Making  the  Acokpt- 

ANOB   of    &ENEFIT8    FROM    A    RaILWAT    ReLIEF    FuND    BT    ElIPLOTiS    A 

Wafver  OF  Claims  for  Personal  Injuries  —  CoNSTrruTiONALnr  of  a 
Statute  Annulling  Such  Contracts. — We  hope  that  the  decision  of 
Mr.  District  Judge  Ricks,  rendered  in  the  United  States  Circuit  Court 
for  the  Northern  District  of  Ohio  in  Shaver  y.  Pennsylvania  Co.  ,*  will 
be  reviewed  in  a  higher  tribunal.  The  learned  judge  upholds  in  very 
strong  terms  —  but  not  too  strong  for  him,  considering  some  of  his  pre- 
vious holdings  in  controversies  between  railroad  companies  and  their 
employes, —  that  a  contract  making  the  acceptance  of  benefits  by  a 
railroad  employ^  from  a  railroad  relief  fund  a  waiver  of  claims  for  per- 
sonal injuries,  is  valid ;  and  further  that  it  is  not  competent  for  the  leg- 
islature, by  a  statute,  to  enact,  as  the  legislature  of  Ohio  did,' that  such 
contracts  shall  not  be  valid.     The  Ohio  statute  is  as  follows :  — 

And  no  railroad  company,  insurance  company,  or  association  of  other 
persons  shall  demand,  expect,  require  or  enter  into  any  contract,  agreement  or 
stipolation  with  any  other  person  about  to  enter,  or  in  the  employment  of  any 
railroad  company,  whereby  such  person  stipulates  or  agrees  to  surrender,  or 
waive  any  right  to  damages  against  any  railroad  company  thereafter  arising 
from  personal  injury  or  death,  or  whereby  he  agrees  to  surrender  or  waive,  in 
case  he  asserts  the  same,  any  other  right  whatsoever,  and  all  such  stipulations 
or  agreements  shall  be  void. 

Judge  Ricks  holds,  as  we  understand  his  opinion,  that  this  statute  is 
unconstitutional,  on  the  ground  that  it  violates  what  is  called  ^*freedom 
of  contract,"  and  on  the  further  ground  that  it  violates  the  provision 
of  the  constitution  of  Ohio  against  special  or  class  legislation.  There 
is  an  increasing  number  of  decisions  which  run  in  the  same  current  with 
this,  but  the  people  will  find  means  to  overturn  them,  and  if  necessary 
to  turn  out  the  judges  who  render  them. 

1  People  V.  Havener,  48  N.  £.  Rep.  541.  <  87  Ohio  Laws,  p.  149. 

«  71  Fed.  Rep.  981. 
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Conffi'iTirriONAL  Law:  Iktebstate  Comhbbge — State  Taxation  of 
Interstate  Express  Companies. —  In  the  case  of  Sanford  v.  Foe,  and 
other  cases  heard  and  decided  with  it  on  the  Ist  of  Febmary  last,^ 
the  Supreme  Court  of  the  United  States  was  very  much  divided  on  a 
subject  which  has  previously  troubled  that  court  very  much,  the  subject 
of  the  State  taxation  of  the  instrumentalities  of  interstate  commerce. 
The  court  had  under  consideration  the  validity  of  a  statute  of  Ohio, 
known  from  the  jiame  of  its  author  as  ''  the  Nichols  Law."  ^  We 
understand  the  general  scope  of  the  decision  to  be  to  uphold  a  State 
statute  by  which  express,  telegraphic  and  telephone  companies  become 
subject  to  taxation  in  three  forms:  on  their  real  estate,  on  their  gross 
receipts  derived  from  business  done  within  the  State,  and  on  their  prop- 
er situated  within  the  State  as  valued  by  a  local  State  taxing  board. 
The  last  named  assessment  was  resisted  by  the  express  companies  on 
the  ground  that  the  laying  of  it  by  the  State  of  Ohio  contravened  the 
commerce  clause  of  the  Federal  constitution,  because  the  assessments, 
while  purporting  to  be  upon  their  property  situated  within  the  State, 
were  in  fact  levied  on  their  business,  which  largely  consisted  of  inter- 
state conmierce.  The  court  was  divided  upon  the  question,  five  of  the 
judges  sustaining  the  law  and  four  dissenting.  The  opinion  of  the  court 
was  written  by  Mr.  Chief  Justice  Fuller,  and  the  dissenting  opinion  by  Mr. 
Justice  White. 

The  peculiar  feature  of  the  scheme  of  taxation  which  the  express 
companies  challenged  and  which  the  court  by  a  bare  majority  upheld, 
was  something  like  this :  The  aggregate  capital  stock,  according  to  the 
market  value  of  the  shares  of  the  company,  was  the  standard  or  gauge 
by  which  its  actual  property  was  measured.  The  company  was  obliged 
to  make  returns  of  the  value  of  all  its  property  in  the  State  of  Ohio 
and  also  of  the  value  of  all  its  property  in  all  other  States.  Then  a 
proportion  was  struck,  something  like  this :  As  the  aggregate  value 
of  the  property  of  the  corporation  in  all  States  is  to  the  aggregate  value 
of  its  property  within  the  State  of  Ohio,  so  is  its  aggregate  share  capital 
to  the  sum  upon  which  the  State  of  Ohio  lays  its  tax.  For  example,  if 
the  company  returned  $1,000,000  as  the  value  of  its  aggregate  property 
wherever  situated,  and  if  one-tenth  of  that  property  was  situated  within 
the  State  of  Ohio,  and  if  at  the  same  time  it  had  a  share  capital  of 
$2,000,000  divided  into  shares  of  $100  each,  and  if  at  the  same  time  its 
shares  were  worth  $150  each,  then  the  aggregate  value  of  its  property 
for  the  purposes  of  taxation  in  the  State  of  Ohio,  would  be  taken  to  be, 

J  17  Sup.  Ct.  Rep.  806.  «  Eev.  Stat.  Ohio,  §  2777,  et  seq. 
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not  $1,000,000,  but  $8,000,000,  and  one-tenth  of  this  sam  woold  be 
taken  to  be  the  amount  upon  which  the  State  of  Ohio  might  lay  its 
taxes.^  Whether  this  was  a  taxation  of  property  and  whether  this 
scheme  of  taxation  was  merely  a  mode  of  ascertaining  the  ralne  of  the 
property  and  franchises  of  the  company  within  the  State  of  Ohio  for 
the  purposes  of  taxation  by  it,  or  whether  it  was  a  taxation  upon  inter- 
state commerce,  was  the  question  upon  which  the  court  disagreed.  In 
dealing  with  l^is  question,  Mr.  Chief  Justice  Fuller,  wlio  wrote  the 
opinion  of  the  court,  in  referring  to  the  aggregate  property  and  fran- 
chises of  the  corporation,  used  the  expression  *'  unitof  use,"  while  Mr. 
Circuit  Judge  Lurton,  who  wrote  the  opinion  of  the  Federal  Circuit 
Court  of  Appeals  which  the  Supreme  Court  now  affirms,^  endeayored 
to  reach  the  same  meaning  by  using  the  word  *'  plant-unit."  Among 
other  expressions  in  the  opinion  of  the  court  are  the  following: — 


There  is  here  no  attempt  to  tax  property  haying  a  sitas  outside  of  the  State, 
bnt  only  to  place  a  just  value  on  that  within.  Presnmptiyely  all  the  property 
of  the  corporation  or  company  Is  held  and  used  for  the  porposes  of  its  bad- 
ness, and  the  value  of  its  capital  stock  and  bonds  is  the  value  of  only  that 
property  so  held  and  used.  •  *  •  The  States  through  which  the  companies 
operate  ought  not  be  compelled  to  content  themselves  with  a  valuation  of  sepa- 
rate pieces  of  property,  disconnected  from  the  plant  as  an  entirety  to  the  pro- 
portionate part  of  which  they  extend  protection,  and  to  the  dividends  of  whose 
owners  their  citizens  contribute. 


1  The  following  is  the  language  of 
the  statute  describing  this  mode  of 
assessment:  '*  The  said  board  shall 
proceed  to  ascertain  and  assess  the 
value  of  the  property  of  said  express, 
telegraph,  and  telephone  companies  in 
Ohio,  and  in  determining  the  value  of 
the  property  of  said  companies  In  this 
State,  to  be  taxed  within  the  State  and 
assessed  as  herein  provided,  said  board 
shall  be  guided  by  the  value  of  said 
property  as  determined  by  the  value  of 
the  entire  capital  stock  of  said  com- 
panies, and  such  other  evidence  and 
rules  as  will  enable  said  board  to  ar- 
rive at  the  value  In  money  of  the 
entire  property  of  said  companies 
within  the  State  of  Ohio,  in  the  pro- 
portion which  the  same  bears  to  the 


eq^e  property  of  said  companies,  as 
determined  by  the  value  of  the  capital 
stock  thereof,  and  the  other  evidence 
and  rules  as  aforesaid." 

«  S7  U.  S.  App.  87S,  899;  16  CCA, 
805;  69  Fed.  Bep.  SiS;  16  C.  C  A.  683; 
69  Fed.  Bep.  557.  Mr.  Circuit  Judge 
Taft  had  previously  held  that  the  stat- 
ute contravened  the  constitution  of 
Ohio  (61  Fed.  Bep.  449;  Id.  470),  bnt 
the  Supreme  Court  of  Ohio  havtBg 
soon  afterwards  held  the  contrary, 
he  recalled  his  opinion  and  followed 
the  court  whose  decision  interpreting 
the  constitution  of  the  State  was 
authoritative  (64  Fed.  Bep.  9).  The 
decision  of  the  Supreme  Conrtof  Ohio 
is  State  V.  Jones,  51  Oh.  St.  492;  9.  e. 
87  N.  £.  Bep.  945. 
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The  decision  of  the  majority  of  the  court  does  not  seem  to  transcend 
the  principle  which  the  court  laid  down  in  the  leading  case  of  Western 
Union  Telegraph  Company  v.  Att<omey-General,^  a  decision  which  has 
been  followed  and  supported  by  other  cases.  The  dissenting  opinion 
of  Mr.  Justice  White,  which  is  supported  by  the  concurrence  of 
three  of  the  ablest  judges  of  the  court,  Field,  Harlan  and  Brown,  pro- 
ceeds npon  the  idea  that  this  form  of  taxation  is  an  indirect  mode 
of  taxation  of  interstate  commerce,  a  power  which  is  denied  to  the 
States  by  tiiat  clause  of  the  Federal  constitution  which  vests  in  Con* 
gress  the  power  to  regulate  interstate  conmierce,  which  power  is 
necessarily  exclusive.  Both  opinions  seem  to  be  well  thought  out 
and  to  involve  a  thorough  consideration  of  the  previous  decisions  of 
the  court  bearing  upon  the  subject.  The  question  is  obviotisly  one  of 
great  difficulty.  Questions  of  this  kind  have  frequently  divided  the 
court.  In  the  face  of  the  present  division  of  the  court,  whose  opinion 
Is  rendered  in  no  less  than  eleven  cases  after  argument  by  very  able 
lawyers,  an  opinion  on  the  part  of  a  reviewer  would  be  jnstly  regarded 
as  presumptuous ;  though  it  must  be  said  that  the  success  of  these  inter- 
state commerce  agencies  in  lev3ang  tolls  upon  the  people  and  at  the 
same  time  in  evading  their  obligation  of  contributing  their  share  toward 
the  expenses  of  the  State  governments  which  protect  their  property, 
creates  a  feeling  of  satisfaction  that  the  result  of  this  case  is  what  it  is. 
It  ought  to  be  added  that  the  principle  of  the  Nichols  law  can  be 
applied  to  the  taxing  of  railroad  companies  and  all  other  instruments  of 
interstate  commerce. 


CONSTITDTIONAL  LaW  :  DUB  PROCESS  OP  LaW  —  TaKINO  PbOPBBTT  FOB 

ParvATB  Use  —  Compelling  Bailwat  Compant  to  Allow  Private 
Parties  to  Build  a  Perkaneni  Grain  Elevator  Upon  Its  Bight  of 
Wat. —  Hie  decision  of  the  Supreme  Court  of  the  United  States,  in  the 
case  of  Missouri  Ac.  B.  Co.  v.  Nebraska  y^  appears  to  have  been  ren- 
dered with  unusual  deliberation;  for  the  case  was  first  argued  on 
December  8d  and  4th,  1894,  was  ordered  for  reai^ment  on  Decem- 
ber 17tii,  1894,  and  was  reargued  on  March  4th,  1896,  and  the 
decision  of  the  court  was  not  rendered  until  the  SOth  day  of 
Kovember,  1896.  The  opinion  has  been  commented  upon  in  the 
public  prints,  favorably  in  the  more  careful  and  conservative  news- 

1  126  U.  S.  680.  «  17  Sup.  Ct.  Rep.  180. 
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papers,  but  tmtavorablj  in  some  portdons  of  the  press  in  the  extreme 
West.  Unless  it  is  carefnllj  examined,  it  is  liable  to  be  mis- 
understood ;  and  certainly  the  judgment  of  such  a  tribunal,  rendered 
after  such  deliberation,  ought  not  to  be  hastily  criticised,  especially  when 
it  is  unanimous.  Roughly  stated,  some  farmers  living  near  Elmwood 
Station  in  Nebraska,  constituting  a  branch  of  what  is  called  the  Farm- 
ers' AUiance,  which  does  not  appear  to  have  been  incorporated,  procured 
an  order  from  the  Nebraska  State  Board  of  Transportation  to  the 
Missouri  Pacific  Railway  Company,  directing  it  to  grant  them  the 
privilege  of  erecting  a  permanent  elevator  upon  the  company's  right  of 
way,  not  for  the  purpose  of  serving  the  public  generally,  but  to  be 
used  in  storing  and  marketing  their  own  grain.  They  procured  this 
order  upon  the  representation  that  the  railway  company  had  allowed 
two  private  owners  to  erect  elevators  on  its  right  of  way ;  that 
these  elevators  were  insufficient  to  serve  the  public,  and  that  the 
owners  thereof  were  discriminating  unjustly  against  the  public  and  the 
petitioners  in  their  charges.  The  railway  company  refused  to  comply 
with  this  order ;  and  thereupon,  under  the  statute,  a  mandamus  was  pro- 
cured from  the  Supreme  Court  of  Nebraska  compelling  it  to  do  so.^ 
Now  if  this  had  been  a  proceeding  under  any  statute  of  Nebraska  to 
condemn  a  portion  of  the  company's  right  of  way  for  the  purpose  of 
erecting  a  public  grain  elevator  thereon,  to  be  used  for  the  general  service 
and  convenience  of  the  public,  upon  payment  of  just  compensation  for 
the  land  so  taken,  it  is  quite  clear  —  and  it  is  so  stated  in  the  opinion 
of  the  Supreme  Court  of  the  United  States — that  a  different  question 
would  have  been  presented.  It  may  be  doubted  whether  a  court  which 
has  so  often  sustained,  though  always  by  a  divided  court,  the  power  of 
the  legislatures  of  the  States  to  regulate  the  charges  of  the  proprietors 
of  grain  elevators,  even  when  owned  by  individuals  and  not  by  corpora- 
tions,' and  which  declared  the  Chicago  elevators  to  be  situated  at  the 
very  gates  of  interstate  commerce, —  would  not  have  upheld  such  a  pro- 
ceeding. The  proceeding  in  question,  however,  was,  as  the  court  jusUy 
characterized  it,  nothing  more  than  a  proceeding  by  a  collection  of 
farmers  to  obtain  the  privilege  of  erecting  a  grain  warehouse  upon  the 
land  of  a  railroad  company,  without  paying  aujrthing  therefor,  in  order 
to  store  their  own  grain  there  and  ship  it  to  market  over  the  railroad.  It 
seems,  therefore,  to  have  been  nakedly  an  appropriation  of  the  land  of 

1  The  case  Is  reported  in  29  Neb.     and  see  the  mass  of  cases  cited  in  the 
lUM).  abstract  of  the  opinion  given  further 

s  Budd  0.  New  York,  148  N.  Y.  517 ;     on. 
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one  owner  to  the  private  purposes  of  others,  without  any  compensation, 
and  to  have  deserved  to  be  characterized,  as  the  court  did  characterize 
it,  as  a  taking  of  property  without  due  process  of  law,  within  the  pro- 
hibition of  the  Fourteenth  Amendment.  The  opinion  of  the  court  is 
written  by  Mr.  Justice  Gray.  It  is  learned  and  thorough  iike  all 
the  work  of  that  distinguished  judge  and  clearly  vindicates  the  conclu- 
sion of  the  court. 

The  railway  company  was  represented  by  Hon.  John  F.  Dillon,  of  New 
York,  both  on  argument  and  re-argument,  and  the  Farmers'  Alliance 
by  Mr.  George  H.  Hastings  on  the  first  argument,  and  by  Mr.  A.  S. 
Churchill  on  the  re-argument. 


Constitutional  Law:  Thibtbbnth  Amendment  —  What  Consti- 
tutes Involuntart  Servitude  under  the  Thirteenth  Amendment. — 
The  decision  of  the  Supreme  Court  of  the  United  States,  in  the  case  of 
Robertson  v.  Baldmn,  rendered  on  January  25,  1897,  is  a  clear  and 
able  exposition  of  the  meaning  and  scope  of  the  expression  '^  involuntary 
servitude  "  contained  in  the  Thirteenth  Amendment  to  the  Federal  con- 
stitution, particularly  with  reference  to  the  contracts  of  seamen.  ^ 
Briefly  stated,  the  facts  were  these:  The  appellants  were  seamen  who 
shipped  on  board  the  Arago  at  San  Francisco  for  a  voyage  to  some  port 
in  the  State  of  Washington,  thence  to  Valparaiso  and  such  other  ports 
as  the  master  might  direct,  etc.  Becoming  dissatisfied  with  their 
employment,  they  left  the  vessel  at  Astoria,  Oregon,  and  were  subse- 
quently arrested  under  the  provisions  of  sections  4596  to  4599  of  the 
Revised  Statutes,  taken  before  a  justice  of  the  peace,  and,  by  him, 
committed  to  jail  until  the  Arago  was  ready  for  sea  (some  sixteen 
days),  when  they  were  taken  from  the  jail  by  the  marshal  and  placed 
on  board  the  vessel  against  their  will.  They  refused  to  "  turn  to  *'  in 
obedience  to  the  orders  of  the  master,  were  arrested  in  San  Francisco, 
charged  with  refusing  to  work  in  violation  of  section  4596  of  the 
Revised  Statutes ;  were  subsequently  examined  before  a  commissioner 
of  the  Circuit  Court,  and  by  him  held  to  answer  such  charge  before  the 
District  Court  for  the  Northern  District  of  California.  Shortly  after- 
wards they  sued  out  a  writ  of  habeas  eorpriSj  which,  upon  a  hearing 
before  the  District  Court  referred  to,  presided  over  by  Hon.  Wm.  W. 
Morrow,  was  dismissed,  upon  the  ground,  generally  stated,  that  there 
was  nothing  savoring  of  ''involuntary  servitude"  contrary  to  the 
Thirteenth  Amendment,  so  far  as  their  contract  was  concerned.    They 
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were  then  remanded  to  the  custody  of  the  United  States  Marshal,  where- 
upon they  appealed  to  the  Supreme  Court  of  the  United  States.  That 
court  has  now  afitoned  Judge  Morrow's  decision.  The  opinion  in  the 
Supreme  Court  is  written  by  Mr.  Justice  Brown.  He  considers,  in 
his  usual  perspicuous  and  vigorous  style,  two  questions :  '*  First,  as  to 
the  constitutionality  of  sections  4598  and  4599  of  the  Revised  Statutes 
in  so  far  as  they  confer  jurisdiction  upon  justices  of  the  peace  of  the  States 
4k>  apprehend  deserting  seamen  and  return  them  to  their  vessel ;  second, 
as  to  the  conflict  of  the  same  sections,  and  also  section  4596,  with  the 
Thirteenth  Amendment  to  the  constitution,  abolishing  slavery  and  ior 
voluntary  servitude.'*  The  first  question  is  anawered  in  the  affirmative ; 
inother  words,  Congress  has  the  power  to  confer  upon  justices  of  the 
peace  of  the  States  the  authority  to  apprehend  deserting  seamen,  and 
return  them  to  their  vessel.  The  second  question  is  disposed  of  as 
follows: — 

The  question  whether  sections  459S  and  4599  conflict  with  the  Thirteenth 
Amendment,  forbidding  slavery  and  involnntary  servitude,  depends  upon  the 
constmction  to  be  given  to  the  term  '^  involnntary  servitude."  Does  the  epU 
thet  « involuntary"  attach  to  the  word  '' servitude  "  continuously,  and  make 
illegal  any  serrice  which  becomes  involuntary  at  any  time  during  Its  existence; 
or  does  it  attach  only  at  the  inception  of  the  servitude,  and  characterize  it  as 
unlawful  because  unlawfully  entered  into?  If  the  former  be  the  true  construc- 
tion, then  no  one,  not  even  a  soldier,  sailor  or  apprentice,  can  surrender  his 
liberty,  even  for  a  day;  and  the  soldier  may  desert  his  regiment  upon  the  eve 
of  battle,  or  the  saUor  abandon  his  ship  at  any  intermediate  port  or  landing,  or 
even  in  a  storm  at  sea,  provided  only  he  can  find  means  of  escaping  to  another 
vessel.  If  the  latter,  then  an  individual  may,  for  a  valuable  consideration,  con- 
tract for  the  surrender  of  his  personal  liberty  for  a  definite  time  and  for  a 
recognized  purpose,  and  subordinate  his  going  and  coming  to  the  will  of  an- 
other during  the  continuance  of  the  contract;  not  that  aU  such  contracts  would 
be  lawful,  but  that  a  servitude  which  was  knowingly  and  willingly  entered  into 
could  not  be  termed  involuntary.  Thus,  if  one  should  agree  for  a  yearly  wage, 
to  serve  another  in  a  particular  capacity  during  his  life,  and  never  to  leave  his 
estate  without  his  consent,  the  contract  might  not  be  enforceable  for  the  want 
of  a  legal  remedy,  or  might  be  void  upon  grounds  of  public  policy,  but  the 
servitude  could  not  be  properly  termed  involuntary.  Such  agreements  for  a 
limited  personal  servitude  at  one  time  were  very  common  in  England,  and  by 
statute  of  June  17th,  1828,^  it  was  enacted  that  if  any  servant  in  husbandry,  or 
any  artificer,  calico  printer,  hands  craftsman,  miner,  coUier,  keelman,  pitman, 
glassman,  potter,  laborer  or  other  person,  should  contract  to  serve  another  for 
a  definite  time,  and  should  desert  such  service  during  the  term  of  the  contract, 
be  was  made  liable  to  a  criminal  punishment.    The  breach  of  a  contract  for 

>  4  Geo.  IV,  ch.  84,  sec.  8. 
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personal  service  has  not,  however^  been  recognized  in  this  country  as  inyolving 
a  liability  to  criminal  punishment,  except  in  the  cases  of  soldiers,  sailors,  and 
possibly  some  others,  nor  would  public  opinion  tolerate  a  statute  to  that  effect. 

But  we  are  also  of  opinion  that,  even  if  the  contract  of  a  seaman  could  be 
considered  within  the  letter  of  the  Thirteenth  Amendment,  it  is  not»  within  its 
spirit,  a  case  of  involuntary  servitude.  The  law  is  perfectly  well  settled  that 
the  first  ten  amendments  to  the  constitution,  commonly  known  as  the  Bill  of 
Bights*  were  not  intended  to  lay  do?ni  any  novel  principles  of  government,  but 
simply  to  embody  certain  guarantees  and  immunities  which  we  had  inherited 
from  our  English  ancestors,  and  which  had  from  time  immemorial  been  subject 
to  certain  well-recognized  exceptions  arising  from  the  necessities  of  the  case« 
In  Incorporating  these  principles  into  the  fundamental  law  there  was  no  inten- 
tion of  disregarding  the  exceptions,  which  continued  to  be  recognized  as  if  they 
had  been  formally  expressed.  Thus,  the  freedom  of  speech  and  of  the  press  ^ 
does  not  permit  tiie  publication  of  libels,  blasphemous  or  indecent  articles,  or 
other  publications  injurious  to  public  morals  or  private  reputation;  the  right 
of  the  people  to  keep  and  bear  arms  '  is  not  infringed  by  laws  prohibiting  the 
carrying  concealed  weapons;  the  provision  that  no  person  shall  be  twice  put  in 
jeopardy  '  does  not  prevent  a  second  trial,  if  upon  the  first  trial  the  jury  failed 
to  agree,  or  if  the  verdict  was  set  aside  upon  the  defendant's  motion;  ^  nor 
does  the  provision  of  the  same  article  that  no  one  shall  be  a  witness  against 
himself  impair  his  obligation  to  testify  if  a  prosecution  against  him  be  barred 
by  the  lapse  of  Ume,  a  pardon  or  by  statutory  enactment/  Nor  does  the  pro- 
vision that  an  accused  person  shall  be  confronted  with  the  witnesses  against  him 
prevent  the  admission  of  dying  declarations,  or  the  depositions  of  witnesses 
who  have  died  since  the  former  trial. 

The  prohibition  of  slavery,  in  the  Tliirteenth  Amendment,is  well  known  to 
have  been  adopted  with  reference  to  a  state  of  affairs  which  had  existed  in 
certain  States  of  the  Union,  since  the  foundation  of  the  government,  while  the 
addition  of  the  words  **  involuntary  servitude  "  were  said  in  the  Slaughter- 
house Cases,'  to  have  been  intended  to  cover  the  system  of  Mexican  peonage 
and  the  Chinese  coolie  trade,  the  practical  operation  of  which  might  have  been 
a  revival  of  the  institution  of  slavery  under  a  different  and  less  offensive  name. 
It  is  dear,  however,  that  the  amendment  was  not  intended  to  introduce  any 
novel  doctrine  with  respect  to  certain  descriptions  of  service  which  have 
always  been  treated  as  exceptional ;  such  as  military  and  naval  enlistments,  or 
to  disturb  the  right  of  parents  and  guardians  to  the  custody  of  their  minor 
children  or  wards.  The  amendment,  however,  makes  no  distinction  between  a 
public  and  private  service.  To  say  that  persons  engaged  in  a  public  service  are 
not  within  the  amendment  is  to  admit  there  are  exceptions  to  its  general  lan- 
guage, and  the  further  question  is  at  once  presented,  where  shall  the  line  be 
drawn?    We  know  of  no  better  answer  to  make  than  to  say  tliat  services  which 

1  Art.  1.  «  Brown  v.  Walker,  161  U.  8.  691, 

>  Art.  2.  and  cases  cited. 

»  Art.  5.  «  16  Wall.  86. 

*  United  States  v.  BaU,  163  U.  S. 
662, 672. 
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have  from  time  immemorial  been  treated  as  exceptional  shall  not  be  regarded 
as  within  its  purview. 

From  the  earliest  historical  period  the  contract  of  the  sailor  has  been  treated 
as  an  exceptional  one,  and  Involving,  to  a  certain  extent,  the  surrender  of  his 
personal  liberty  during  the  life  of  the  contract.  Indeed,  the  business  of  navi- 
gation could  scarcely  be  carried  on  without  some  guaranty,  beyond  the  ordi- 
nary civil  remedies  upon  contract,  that  the  sailor  will  not  desert  the  ship  at  a 
critical  moment,  or  leave  her  at  some  place  where  seamen  are  impossible  to  be 
obtained  —  as  MoUoy  forcibly  expresses  it,  **  to  rot  in  her  neglected  brine.** 
Such  desertion  might  involve  a  long  delay  of  the  vessel  while  the  master  is 
seeking  another  crew,  an  abandonment  of  the  voyage,  and,  in  some  case,  the 
safety  of  the  ship  itself.  Hence,  the  laws  of  nearly  all  maritime  nations  have 
made  provisions  for  securing  the  personal  attendance  of  the  crew  on  board, 
and,  for  their  criminal  punishment  for  desertion,  or  absence  without  leave 
during  the  life  of  the  shipping  articles. 

After  referring  to  the  laws,  ancient  and  modem,  of  other  countries,  to 
support  his  position,  the  learned  justice  adverts  to  the  l^slation  of 
this  country  upon  the  subject,  and  shows  that  it  comports  with  the  en- 
actments of  other  maritime  countries  in  this  respect,  and  that  there  is 
nothing  inimical  to  the  contract  of  seamanship,  or  to  public  policy, 
in  such  law.    He  concludes: — 

In  the  face  of  this  legislation  upon  the  subject  of  desertion  and  absence 
without  leave,  which  was  in  force  in  this  country  for  more  than  sixty  years 
before  the  Thirteenth  Amendment  was  adopted,  and  similar  legislation  abroad 
from  time  immemorial,  it  cannot  be  open  to  doubt  that  the  provision  against 
involuntary  servitude  was  never  intended  to  apply  to  their  contracts. 

Mr.  Justice  Harlan  dissented  in  an  elaborate  and  dignified  opinion, 
contending  that  the  contract  of  a  sailor  and  his  liberty  were  within 
the  spirit  as  well  as  within  the  letter  of  the  Thirteenth  Amendment. 

Looking  at  the  question  from  a  practical  standpoint  and  in  the  light 
of  the  great  commercial  and  maritime  interests  of  this  country,  we 
accept  the  prevailing  opinion  as  enundating  the  sound  doctrine.  We 
think  that  the  view  taken  by  the  very  learned  justice  in  his  dissent,  that 
the  liberty  of  the  sailor  is  sacrificed  and  he  is  subjected  to  involuntary 
servitude  if  compelled  to  remain  with  his  vessel  during  the  term  of  his 
contract,  is  correct  in  theory,  but  dangerous  and  impossible  in  practice. 
The  **  servitude  "  is  ''involuntary  "  only  when  it  becomes  distasteful 
or  unbearable  to  the  sailor.  If  the  latter,  the  laws  provide  certain 
remedies  and  penalties  to  be  visited  upon  the  master  and  officers.  Per- 
haps, the  best  reply  that  can  be  made  to  the  dissenting  opinion  is  that 
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the  contract  of  the  sailor  is  one  sui  generis^  and  that,  in  this  respect, 
the  imperative  demands  and  necessities  of  navigation  and  commerce 
require  that  the  broad  language  of  the  Thirteenth  Amendment  be  re- 
stricted so  far  as  sailors  are  concerned.  Sach  an  interpretation  is  no 
more  inconsistent  with  the  sailor's  constitutional  rights  than  is  the 
authority  conferred  upon  the  master  to  put  him  in  irons  for  disobe- 
dience on  board  ship,  or  otherwise  to  punish  him,  when  the  extreme 
necessities  of  the  situation  demand  it.  It  might  well  be  objected  that 
the  sailor,  by  being  put  in  irons,  was  being  punished  without  due 
process  of  law.  Certainly,  such  a  course  would  never  be  tolerated 
on  the  soil  of  this  liberty-loving  country.  A  writ  of  habeas  cor- 
pus,  or  perhaps  some  very  summary  punishment,  would  compel 
swift  delivery  of  an  employ^  confined  by  his  employer  for  disobe- 
dience, however  reprehensible  such  disobedience  might  have  been. 
However,  if  the  sailor,  in  the  eyes  of  the  jealous  champions  of  our  great 
constitutional  rights,  be  deemed  to  be  at  a  disadvantage  in  this  respect, 
in  others  he  has  certainly  advantages  which  are  fully  covered  by  being 
considered  in  CJourts  of  Admiralty  as  "  wards  of  the  Court.'*  It  is  a 
well  known  fact  that  Courts  of  Admiralty  are,  and  have  always  been, 
jealous  of  the  rights  and  privileges  of  seamen.  Laws  have  been  most 
liberally  construed  in  their  favor,  provoking,  from  certain  quarters,  con- 
siderable adverse  criticism.  Whatever  course  these  courts  have  pur- 
sued, which,  at  first  blush,  may  have  appeared  detrimental  to  the  inter- 
ests of  the  sailor,  was  rendered  necessary  to  foster  and  support  the 
imperative  necessities  of  a  great  maritime  and  commercial  people.  It 
must  be  remembered  that  Courts  of  Admiralty  owe  a  duty  not  only  to 
the  sailor,  but,  also,  to  the  paramount  interests  of  navigation  and 
commerce. 

The  dissenting  opinion  of  Mr.  Justice  Harlan  illustrates  the  strong 
love  of  liberty  and  of  personal  right  which  characterizes  so  many  of  the 
opinions  of  that  distinguished  judge.  But  it  seems  to  carry  the  right 
of  personal  liberty  beyond  admissible  limits.  Beyond  all  question, 
there  are  circumstances  and  conditions  in  which  a  man  may  surrender 
his  personal  liberty  for  a  time  without  the  right  to  recall  it,  as  where  he 
enlists  in  the  army  or  in  the  navy  of  his  country,  subjecting  himself  to 
military  or  to  naval  discipline  as  the  same  is  established  by  statute  and 
administered  by  martial  law.  The  necessity  for  the  application  of  the 
same  principle  to  a  merchant  marine  service  is  almost  equally  obvious. 
A  rule  of  law  which  would  establish  in  a  sailor  such  a  right  of  personal 
liberty  and  individual  action  as  would  enable  him  to  put  an  end  to  his 
contract  of  shipment  or  enlistment  whenever  he  might  see  fit  to  do  so, 
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in  the  exercise  of  his  own  judgment  or  caprice,  in  whatever  port  and 
under  whatever  drcomstances,  would  dissolve  the  merchant  marine  of 
any  country  and  would  produce  that  state  of  things  described  in  one 
line  of  Byron's  gloomy  poem  on  Darkness : — 

«^  Ships  sailorless  lay  rotting  on  the  sea." 

This  is  not  at  all  inconsistent  with  the  doctrine  that  a  person  may 
escape  from  a  merely  private  employment  at  his  own  will,  subject  to  do 
other  liability  than  an  action  for  damages  for  a  breach  of  his  contraot. 
But  the  business  of  carrying  passengers  and  goods  at  sea  is  not  a  private 
business,  and  the  employment  of  a  sailor  in  such  a  business  is  not  a 
private  employment  It  is  an  employment  affected  with  a  public 
interest  and  involving  public  rights.  The  proposition  that  a  sailor  can 
quit  his  employment  at  will  and  can  not  be  coerced  to  remain  therein, 
would  involve  the  most  disastrous  consequences  to  innocent  members 
of  the  public  who  may  have  taken  passage  or  shipped  their  goods  upon 
a  particular  ship.  The  constitution  and  laws  of  every  country  follow  its 
flag,  at  least  upon  the  high  seas,  and  the  deck  of  every  ship  is  regarded 
as  a  part  of  the  soil  of  the  country  whose  flag  it  flies.  Undoubtedlj 
the  constitution  of  the  United  States  protects  the  rights  of  an  American 
seaman  on  the  deck  of  any  American  ship  in  whatever  part  of  the  world  it 
may  be.  If  that  constitution  allows  him  to  desert  it  at  pleasure,  it  al« 
lows  him  to  desert  and  refuse  to  perform  his  duty  in  time  of  a  storm,  of 
a  fire  on  board  ship,  or  of  any  emergency  of  whatever  character.  The 
untenability  of  the  doctrine  is  seen  by  a  consideration  of  the  results 
to  which  it  would  lead.  A  man  ought  not  to  be  allowed  to  desert 
his  employment,  when  to  do  so  would  be  tantamount  to  the  oom* 
mission  of  murder,  or  to  the  wanton  destruction  of  the  property  of  third 
persons.  Some  of  the  circumstances  which  have  attended  recent  railway 
strikes  in  this  country  lead  to  the  serious  question  whether  the  princi- 
ple which  obliges  a  sailor  to  fulfill  his  obligation  ought  not  to  be  extended 
by  Congress  to  interstate  railways ;  whether  the  interstate  conuneroe 
law  ought  not  to  be  so  amended  as  to  provide  for  an  enlistment  for  a 
distinct  period  of  time,  during  which  the  railway  employ^  shall  not  be 
permitted  to  desert  the  service  without  a  just  excuse,  the  same  to  be 
prescribed  by  law  or  ascertained  by  a  magistrate.  Point  is  given  to 
this  view  by  a  circumstance  which  occurred  during  the  railway  strike  of 
1894.  Because  certain  laborers  got  into  a  disagreement  at  Chicago 
with  a  man  named  Pullman,  all  the  train  men  of  a  railway  passenger 
train  on  the  Southern  Pacific  Railway  in  the  Mohave  Desert  deserted  the 
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train  and  left  the  passengers  for  several  days  to  suffer  in  a  barning 
heat  without  food  and  without  water.  Such  infamous  conduct  deserves 
the  application  of  criminal  statutes,  and  the  statute  law  ought  to  aiSord, 
if  possible,  ooerdve  remedies  to  prevent  it. 


Corporations  :  DissoLunoN  —  Land  Conveyed  to,  Does  Not  Revert 
Upon  Dissolution. —  In  Wilson  v.  Leary,^  the  Supreme  Court  of  North 
Carolina  were  again  called  upon  to  lay  the  ghost  of  the  ancient  doctrine 
that  land  conveyed  to  a  corporation  reverts  to  the  grantor  upon  the 
dissolution  of  the  corporation, —  overruling  a  previous  decision  of  the 
same  court,  written  by  Judge  Gaston,  a  very  eminent  judge.*  In  the 
opinion  of  the  court,  which  is  written  by  Mr.  Justice  Clark,  the  follow- 
ing language  occurs: — 

* 

It  was  true,  it  was  held  In  an  opinion  by  Qaston,  J.,  in  Fox  v.  Horah,'  that  by 
the  common  law,  upon  the  dissolution  of  a  corporation  by  the  expiration  of  its 
charter  or  otherwise,  its  real  property  reverted  to  the  grantor,  its  personal 
property  escheated  to  the  State,  and  its  choses  in  action  became  extinct;  and 
hence  that,  on  the  expiration  of  the  charter  of  a  bank,  a  court  of  equity  would 
enjoin  the  coUection  of  notes  made  payable  to  the  bank  or  its  cashier,  the 
debtors  being  absolved  by  the  dissolution.  Judge  Thompson  ^  refers  to  this 
decision  **in  accordance  with  the  barbarous  mle  of  the  common  law"  as 
''probably  the  last  case  of  its  kind,"  and  notes  that  it  has  since  been,  in  effect, 
orermled  In  Von  Glahn  v,  De  Bosset,^  and  it  is  now  expressly  overruled  by  us. 
Cliancellor  Kent^^  says,  "This  mle  of  the  common  law  has,  in  fact,  become 
obsolete  and  odious,"  and  elsewhere  he  stoutly  denied  that  it  had  ever  been  the 
mle  of  the  common  law,  except  as  to  a  restricted  class  of  corporations.^ 

But,  whatever  the  extent  of  this  mle  at  common  law,  if  it  was  the  mle  at 
an,  it  was  not  founded  upon  justice  and  reason,  nor  could  it  be  approved  by 
experience,  and  has  been  repudiated  by  modem  courts.  The  modem  doctrine 
is,  as  held  by  us,  that  <'  upon  a  dissolution,  the  title  to  real  property  does  not 

1  26  8.  E.  Bep.  680.  onstrates  that  my  Lord  Coke's  doo- 

s  Fox  V.  Horah,  1  Ired.  (Eq.)  (36     trine  rested  on  the  dictum  of  a  fifteenth 

H.  C.)  858.  century  judge  (Mr.  Justice  Choke,  in 

•  86  N.  C.  858.  the  Prior  of  Spalding's  Case  [1467],  7 
4  5  Thomp.  Corp.,  §  6720.  Edw.  IV.,  10-12),  and  is  contrary  to 
»  81  N.  C.  467.  the  only  case  deciding  the  point  ( John- 

*  2  Kent  Comm.  807,  note.  son  v.  Norway  [1622],  Winch,  87), 
V  5  Thomp.  Corp.,  §.6780.  The  sub-     though   Coke's  statement  has  often 

ject  Is  thoroughly  discussed  by  Gray     been  referred  to  as  law. 
on  Perpetuities,  §§  44-51,  and  he  dem- 
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revert  to  the  original  grantors  or  their  heirs,  and  the  personal  property  does 
not  escheat  to  the  State.*' ^  The  crude  conceptions  of  corporations  naturally 
entertained  in  a  feudal  and  semi-barbarous  age,  when  they  were  few  in  number, 
and  insignificant  in  value  and  functions,  by  even  so  able  a  man  as  Sir  Edward 
Coke,  and  the  fanciful  reason  given  by  him  *  for  the  reverter  of  their  real  estate, 
to  wit,  that  a  conveyance  to  them  must  necessarily  be  a  qualified  or  base  fee, 
have  long  since  became  outworn  and  discredited.  That  which  is  termed  '<  the 
common  law  "  is  simply  the  '<  right  reason  of  the  thing  "  in  matters  as  to  which 
there  is  no  statutory  enactment.  When  it  is  misconceived,  and  wrongly  de- 
clared, the  erroneous  ruling  is  equally  subject  to  be  overruled,  whether  it  is  an 
ancient  or  a  recent  decision. 


Corporation  :  DisTRiscrriON  op  Shares — Fraudulent  Prospectus  — 
Rescission  op  Contract  to  Take  Shares  on  the  Ground  op  Fraudu- 
lent Omissions  in  Prospectus. —  This  doctnne,  which  has  been  threshed 
over  in  so  many  cases,  English  and  American,^  came  before  the  English 
Coort  of  Appeal  for  a  new  application  in  the  recent  case  of  McKeown 
V.  Bandard  PeverU  Gear  Co.^  The  well-known  rule  is  that  where 
directors  pat  forth  such  a  prospectus,  concealing  material  matters,  un- 
favorable to  the  enterprise,  which  in  good  conscience  they  ought  to 
disclose,  such  a  auppreasio  veri  is  tantamount  to  a  suggestio  falsi.  But 
the  English  Court  of  Appeal,  in  a  case  where  the  leading  opinion  is  written 
by  that  master  of  English  Company  Law,  the  Lord  Justice  Lindley, 
affirming  the  decision  of  Bomer,  J.,  hold  that  where  there  has  been  no 
positive  misrepresentation  in  a  prospectus  issued  by  the  directors  of  a 
company,  a  person  to  whom  shares  have  been  allotted,  for  which  he 
had  applied  on  the  faith  of  statements  contained  in  the  prospectus,  is 
not  entitled  to  have  his  contract  to  take  the  shares  rescinded  merely 
because  the  prospectus  did  not  set  out  all  the  facts  which  were  known 
to  the  directors.  In  such  a  case  he  is  only  entitled  to  have  his  con- 
tract rescinded  where  the  facts  not  disclosed  are  such  that  the  omission 
to  disclose  them  renders  the  prospectus,  as  it  stands,  misleading. 


Agency  :  Liability  op  Undisclosed  Principal  —  Liability  of 
Trustees  as  Undisclosed  Principal  op  Reobiyer  Appointed  by  theic. — 
In  the  case  of  Ghxakell  v.  QmLing^^   a  company  conveyed   all  their 

>  6  Thomp.  Corp.,  §  6746;  Owen  v.  <  74  Law  Times  Bep.  810. 

Smith,  81  Barb.  641 ;  Towar  v.  Hale,  46  «  74  Law  Times  Rep.  713. 

Barb.  861 .  «  74  Law  Times  Rep.  674. 

«  Co.  Litt.  186. 
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property  and  business  to  trustees  for  debenture-holders  by  a  deed 
which  gave  them  power,  in  certain  events,  to  appoint  a  receiver  of  the 
mortgaged  property,  who  should  have  power  to  carry  on  the  business 
and  should  *'  be  the  agent  of  the  company  who  alone  should  be  liable 
for  his  acts  and  defaults/'  The  trustees  appointed  a  receiver  by  an 
instrument  which  provided  that  he  should  open  an  account  at  a  bank  as 
receiver,  and  should  pay  into  that  account,  on  the  day  of  their  receipt, 
aU  moneys  received  by  him  as  receiver,  and  that  all  checks  drawn  by 
him  on  that  account  should  be  countersigned  by  the  trustees'  solicitor. 
An  order  to  wind  up  the  company  was  made  and  a  liquidator  appointed, 
but  the  liquidator  in  no  way  interfered  with  the  business.  The  receiver 
continued  to  csu*ry  on  the  business,  and  ordered  goods  for  the  business, 
in  the  name  of  the  company  as  receiver.  The  court  held  (affirming  the 
judgment  of  Lord  Russell,  C.  J.,  dissentiente  Rigby,  L.  J.),  that  the 
trustees  were  liable  for  the  price  of  the  goods  as  the  undisclosed 
principals  of  the  receiver. 


Libel  :  Pbtvilegbd  Commumication  —  Publioation  of  Remarks  Made 
AT  a  Meetino  op  a  Citt  Council. —  In  Buckstaffy.  Hicks j^  the  Supreme 
Court  of  Wisconsin  hold  that  publication  in  a  newspaper  of  remarks 
made,  at  a  meeting  of  a  city  council,  by  the  city's  representative  in  the 
State  Assembly,  purporting  to  give  information  as  to  the  conduct  of  the 
representative  of  the  city  in  the  State  Senate  with  reference  to  passage 
of  city  charter  amendments,  is  not  privileged,  though  the  newspaper 
be  the  official  paper  of  the  city,  the  article  being  a  mere  voluntary 
unofficial  report,  published  as  a  matter  of  news ;  especially  where  the 
paper  circulated  outside  the  city  and  the  senator's  district.     In  order 
to  understand  the  force  of  this  ruling,  it  is  necessary  to  recur  to  the 
well-known  doctrine  in  the  law  of  libel  in  respect  of  what  is  frequently 
called  a  privileged  communication,  but  which  ought  to  be  called,  as  it 
is  now  sometimes  called  in  the  English  books,  a  privileged  occasion.^ 
The  law  in  regard  to  the  privileged  occasion  is,  roughly  stated,  that 
where  the  matter  is  a  matter  of  public  interest,  the  law  does  not  pre- 
sume malice  from  the  fact  that  the  matter  published  is  false,  but  that 
the  burden  lies  upon  the  plaintiff  to  prove  express  malice.    This  rule, 
which  has  a  very  important  relation  to  the  liberty  of  the  press,  has 

1*68  N.W.Bep.  408.  by  Frank  E.    Hodgins,  Esq.,  in  the 

<  See  a  clear  article  on  this  subject     Canadian  Law  Times  for  March,  1896. 
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been  clearly  brought  oat  in  recent  English  cases^  though  in  the  Ameri- 
can  books  the  subject  is  attended  with  more  or  less  confusion.  The 
holding  of  the  Wisconsin  court  is  beUeved  to  be  unsound.  Upon  the 
clearest  grounds,  a  debate  in  a  city  council  on  a  matter  relating  to 
the  interests  of  the  city  presents  a  privileged  occasion,  such  as  exoner- 
ates the  publisher  of  a  newspaper  who  prints  that  debate  from  liability 
to  an  action  for  damages  for  a  libel,  in  case  some  statement  therein 
made  may  turn  out  to  be  untrue,  unless  the  jury  afflnnatively  find  that, 
in  making  the  publication,  he  was  actuated  by  express  malice  as  against 
the  plaintiff.  It  is  true  that,  when  it  comes  to  the  manner  of  proving 
express  malice  it  may  be  proved,  like  any  other  fact  or  human  motive, 
by  circumstances  ;  and  the  circumstances  attending  the  publication  may 
be  such  as,  of  themselves,  to  furnish  evidence  of  such  malice.  Un- 
truthful statements  uttered  in  debate  may  be  so  glaringly  untruthful  or 
unjust  to  the  person  against  whom  they  are  levelled,  as  of  themselves  to 
afford  evidence  of  express  malice  in  publishing  them ;  and  that  is  possi- 
bly what  the  Wisconsin  court  mean. 


Federal  Jubisdiction:  Divebsb  Citizenship  —  Trustee  in  a  Mort- 
gage Deed  op  Trust. —  In  the  case  of  Shipp  v.  Williams,^  the  Circuit 
Court  of  Appeals  for  the  Fifth  Federal  Circuit  decided  that  Federal 
courts  have  no  jurisdiction  of  a  bill  by  the  beneficiary  under  a  mortgage 
deed  of  trust  against  the  mortgagor  and  the  trustee  to  foreclose  the 
mortgage,  although  the  trustee  refuses  to  act,  where  the  trustee 
and  the  mortgagor  are  citizens  of  the  same  State ;  since  the  trustee, 
although  a  defendant,  is  really  on  the  same  side  of  the  case  as  the  ben- 
eficiary. This  decision  is  an  application  of  the  well-known  rule  of  Fed- 
eral jurisdiction  that  jurisdiction  as  depending  upon  diverse  citizenship 
depends  upon  the  citizenship  of  the  real,  and  not  the  formal  parties ; 
and  that,  for  the  purpose  of  determining  who  are  the  adversary  parties, 
the  court  will  array  them  according  to  their  real  interests,  and  not 
according  to  the  positions  which  they  occupy  upon  the  record. 
Although  this  decision  was  rendered  as  early  as  May  8th,  1894,  and 
can  therefore  hardly  be  called  *'  a  recent  decision,"  yet  it  is  hoped  that 
it  is  not  too  late  to  correct  the  error  into  which  the  court  fell  in  over- 
looking a  prior  decision  of  the  Supreme  Court  of  the  United  States, 

1  62  Fed.  Bep.  4;  3.  c  10  C.  C.  A.  247. 
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wbiob  holds  precisely  the  contrary  on  the  same  state  of  f  acts.^  Mr.  H. 
Campbell  Black,  a  distinguished  law  writer  and  annotator,  has  enriched 
the  case  of  Shipp  v.  Williams  as  published  in  the  C.  C.  A.,^  with  a  long 
and  learned  note  on  Federal  jarisdiction  as  depending  on  citizenship ; 
but  in  discussing  this  question  he,  in  Uke  manner,  orerlooks  the  decis- 
ion of  the  Supreme  Ck>urt  in  Hotel  Co.  v.  Wade.  The  doctrine  of  sub- 
sequent cases  in  the  Supreme  Court  does  not  oyer  turn  the  doctrine  of 
Hotel  Co.  V,  Wade,  nor  even  do  the  subsequent  cases  cite  that  case  ;^ 
though,  if  the  direct  authority  of  that  case  were  out  of  the  way,  they 
would  have  a  bearing  which  might  lead  to  the  contrary  conclusion. 
But  the  decision  in  Hotel  Co.  v.  Wade  is  manifestly  sound,  when  it  is 
considered  that,  by  refusing  to  execute  his  trust,  the  trustee  in  a  mort* 
gage  deed  of  trust  takes  a  position  antagonistic  to  that  of  the  benefici- 
aries under  the  deed,  and  that,  when  they  are  driven,  by  his  taking  such 
position,  or  where  they  exercise  their  right  to  have  the  foreclosure  take 
place  in  court  instead  of  in  pais,  it  may  be  necessary  to  enjoin  him  from 
attempting  the  sale  under  the  deed  of  trust,  or  from  interfering  with 
the  possession  of  any  receiver  who  may  be  appointed  pendente  Itte^ —  it 
becomes  obvious  that  he  is  essentially  an  adversary  party  in  the  pro- 
ceeding, and  not  a  concurring  party ;  and  the  fact  of  his  being  an  adver- 
sary party  against  whom  substantial  relief  is  sought,  gives  jurisdiction 
to  the  Federal  tribunal. 


Corporations  :  *'  Omb-han  Cohpakibs  ** —  Power  of  a  Sole  Trader 
TO  Incorporate  Hivsblf  and  Transfer  his  Stock  in  Trade  to  the 
Corporation  at  an  Overvaluation  and  Esoapb  Liabiutt  to  his 
CRBDrroRS. —  In  the  case  of  Salomon  v.  Salomon  ^  decided  in  the  House 
of  Lords  in  November  last,  that  great  tribunal,  six  of  its  members 
concurring  and  none  dissenting,  held,  in  substance,  that,  under  the 
English  Companies  Acts,  it  is  possible  for  a  sole  trader  to  tmn  himself 
into  a  limited  liability  company,  by  means  of  issuing  one  share  each  to 
a  sufficient  number  of  dummies,  and  for  him  to  turn  his  individual 
stock  in  trade  over  to  the  company  in  payment  for  its  shares  and  for  an 
additional  mass  of  its  debentures  issued  to  him ;  and  that,  if  the  com- 
pany soon  thereafter  becomes  involved  in  debt  and  fails  and  goes  into 

1  Hotel  Co.  V.  Wade,  97  U.  S.  18.         717;  Peper  v.  Fordyce,  119  U.  8.  469; 
s  10  0.  C.  A.  247^  249.  Dodge  v,  Tnlleys,  144  U.  S.  451. 

8  Thayer  v.  Association,  112  U.  S.  *  75  L.  T.  Bep.  426. 
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liquidation,  its  ansecared  creditors  have  no  remedy  against  him.  That 
is  a  roand  statement  of  wliat  this  very  important  case  holds,  made  by 
us  after  a  very  careful  reading  of  five  opinions  delivered  by  five  of  the 
Lords.  ^  It  is  hoped  that  the  doctrine  of  this  case  will  not  be  accepted 
in  the  United  States  without  very  serious  consideration.  It  should  not 
be  forgotten,  whenever  it  is  tendered  to  an  American  court  as  authority, 
that,  in  so  holding,  the  Lords  found  it  necessary  to  overrule  four  learned 
judges  in  the  courts  below.^  The  opinions  of  both  the  courts  below 
conceded  the  fact  that  an  incorporated  company  had  been  validly  formed 
under  the  statute ;  but  Mr.  Justice  Williams,  who  heard  the  case  in  the 
first  instance,  took  the  somewhat  attenuated  ground  that  the  company 
was  merely  the  agent  of  the  sole  trader  who  had  organized  it,  and  that, 
as  his  agent,  it  was  entitled  to  be  indemnified  by  him  against  losses 
made  by  it  in  acting  as  his  agent.  This  view  seems  to  have  been 
altogether  too  refined,  and  it  is  not  surprising  that  the  Lords  were 
unable  to  accede  to  it.  The  Lord  Justices  of  the  Court  of  Appeal 
did  not  accede  to  it,  but  proceeded  upon  the  somewhat  analogous  view 
that,  although  the  company  had  been  validly  organized  under  the  stat- 
ute, at  least  so  far  as  regarded  matters  of  external  form,  yet  the  cir- 
cumstances were  such  that  it  acted  as  trustee  for  the  sole  trader  who 
had  organized  it.  This  view  the  Lords  also  put  aside  after  close 
criticism,  and  it  is  impossible  to  say  that  they  were  not  sound  in  so 
doing.  But  the  Court  of  Appeal  also  held  that  what  was  done  was  a 
mere  scheme  to  enable  a  sole  trader  to  become  a  corporation  by  means 
of  associating  with  himself  certain  dummies  who  had  no  substantial 
holdings  of  the  shares  of  the  company,  but  who  were  his  mere  nomi- 
nees and  creatures ;  and  the  substance  of  their  judgment  was  that  such 
a  scheme  was  a  fraud  upon  the  statute,  contrary  to  what  the  legislature 
intended,  and  that  a  court  of  equity  ought  to  cut  through  it  and  hold 
that  a  trader  could  not,  by  such  a  manipulation,  escape  liability  to  his 
future  and  intended  creditors.  But  the  Lords  found  nothing  in  tiie 
language  of  the  statute  prohibitiug  companies  from  being  formed  in 
this  way,  and  their  opinions  indicate  that,  as  matter  of  common 
knowledge,  that  is  commonly  done  in  Great  Britain.  This  develops, 
perhaps,  the  most  important  feature  of  the  case,  which  lies  in  the  doc- 

1  Lord   Morris   merely   concurred  reported  in  72  L.  T.  Rep.  766  (1895); 

without  giving  a  separate  opinion.  2  Ch.  Dlv.  823,  who  had  affirmed  an 

>  The  cases  consisted  of  cross  ap-  order  of  Williams,  J.,  reported  in  72 

peals  from  a  judgment  of  the  Court  of  L.  T.  Bep.  261. 
Appeal  (.Lindley,  Lopes  and  Ea7,L.JJ.) 
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trine  that  a  single  individaal  may  validly  transform  himself  into  a  cor- 
poration unless  the  governing  statute  in  terms  prohibits  corporations 
from  being  thus  formed,  by  the  mere  device  of  having  a  few  shares 
issued,  as  was  the  case  here,  to  his  wife  and  children,  or,  as  is  fre- 
quently the  case,  to  his  clerks.  As  there  was  nothing  in  the  statute 
prohibiting  that,  the  Lords  found  themselves  unable  to  interpolate  into 
the  statute  such  a  prohibition,  holding  that  to  do  so  would  be  to  usurp 
the  functions  of  the  legislature.  Upon  this  question  some  of  their 
observations  are  interesting.  The  Lord  Chancellor  (Halsbury)  dealt 
with  this  phase  of  the  case  in  the  form  of  a  succession  of  criticisms  upon 
the  observations  of  Mr.  Justice  Williams  and  the  Lords  Justices  of 
the  Court  of  Appeal,  thus : — 

I  observe  that  the  learned  judge  (Williams,  J.)  held  that  the  business  was  Bir. 
Salomon's  basiness  and  no  one  else's,  and  that  he  chose  to  employ  as  agent  a 
limited  company.  And  he  proceeded  to  argne  that  he  was  employing  that  limited 
company  as  agent,  and  that  he  was  bonnd  to  indemnify  that  agent  —  the  com- 
pany. I  confess  it  seems  to  me  that  that  very  learned  judge  becomes  involved 
by  this  argument  in  a  very  singular  contradiction.  Either  the  limited  company 
was  a  legal  entity  or  it  was  not.  If  it  was,  the  business  belonged  to  it  and  not 
to  Mr.  Salomon;  if  it  was  not,  there  was  no  person  and  no  thing  to  be  an  agent 
at  all;  and  it  is  Impossible  to  say  at  the  same  time  that  there  is  a  company  and 
there  is  not.  Lindley,  L.  J.,  on  the  other  hand,  affirms  that  there  were  seven 
members  of  the  company^  bnt,  he  says,  it  is  manifest  that  six  of  them  were 
members  simply  in  order  to  enable  the  seventh  himself  to  carry  on  business  with 
limited  liability.  The  object  of  the  whole  arrangement  is  to  do  the  very  thing 
which  the  legislature  intended  not  to  be  done.  It  is  obvious  to  inquire  where 
is  that  intention  of  the  legislature  manifested  in  the  statute?  Even  if  we  were 
at  liberty  to  insert  words  to  manifest  that  intention,  I  should  have  great  diffi- 
culty in  ascertaining  what  the  exact  intention  thus  imputed  to  the  legislature  is 
or  was.  In  this  particular  case  it  is  the  members  of  one  family  that  represent 
all  the  .shares;  but  if  the  supposed  intention  is  not  limited  to  so  narrow  a 
proposition  as  this,  that  the  seven  members  must  not  be  members  of  one  f  amily, 
to  what  extent  may  influence  or  authority  or  intentional  purchase  of  a  majority 
among  the  shareholders  be  carried  so  as  to  bring  it  within  the  supposed  pro- 
hibition? It  is,  of  course,  easy  to  say  that  it  was  contrary  to  the  intention  of 
the  legislature  —  a  proposition  which,  by  reason  of  its  generality,  it  is  difficult 
to  bring  to  the  test;  but  when  one  seeks  to  put  as  an  affirmative  proposition 
what  the  thing  is  which  the  legislature  has  prohibited,  there  is,  as  it  appears  to 
me,  an  insuperable  difficulty  in  the  way  of  those  who  seek  to  insert  by  construc- 
tion such  a  prohibition  into  the  statute.  As  one  mode  of  testing  the  proposi- 
tion it  would  be  pertinent  to  ask  whether  two  or  three,  or,  indeed,  all  seven; 
may  constitute  the  whole  of  the  shareholders.  Whether  they  must  be  all 
Independent  of  each  other  in  the  sense  of  each  having  an  independent  beneficial 
iuterest — and  this  is  a  question  that  cannot  be  answered  by  the  reply  that  it  is 
A  matter  of  degree.    If  the  legislature  intended  to  prohibit  something,  you 
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ongbt  to  know  what  that  something  is.  All  it  has  said  is  that  one  share  is 
sufficient  to  constitute  a  shareholder,  though  the  shares  may  be  100,000  in 
number.  Where  am  I  to  get  from  the  statute  itself  a  limitation  of  that  pro- 
vision that  that  shareholder  must  be  an  independent  and  beneficially  interested 
person?  I  find  all  through  the  judgment  of  the  Court  of  Appeal  a  repetition  of 
the  same  proposition  to  which  I  have  already  adverted — that  the  business  was 
the  business  of  Axon  Salomon,  and  that  the  company  Is  variously  described 
as  a  myth  and  a  fiction.  Lopes^  L.  J.,  says:  ''The  Act  contem- 
plated the  incorporation  of  seven  independent  bond  fide  members,  who  had 
a  mind  and  a  will  of  their  own,  and  were  not  the  mere  puppets  of  an  individual 
who,  adopting  the  machinery  of  the  Act,  carried  on  his  old  business  in  the  same 
way  as  before,  when  he  was  a  sole  trader."  The  words  "  seven  independent 
bond  fide  members  with  a  mind  and  will  of  their  own  and  not  the  puppets  of  an 
individual  *'  are  by  construction  to  be  read  into  the  Act.  Lopes,  L.  J.y  also  said 
that  the  company  was  a  mere  nominU  umbra,  Kay,  L.  J.,  says:  ''  The  statutes 
were  intended  to  allow  seven  or  more  persons  bonfifide  associated  for  the  pur- 
pose of  trade  to  limit  their  liability  under  certain  conditions  and  to  become  a 
corporation.  But  they  were  not  intended  to  legalize  a  pretended  association 
for  the  purpose  of  enabling  an  individual  to  carry  on  his  own  business  with 
limited  liability  in  the  name  of  a  joint-stock  company."  The  learned  judges 
appear  to  me  not  to  have  been  absolutely  certain  in  their  own  minds  whether 
to  treat  the  company  as  a  real  thing  or  not.  If  it  was  a  real  thing,  if  It  had  a 
legal  existence,  and  if,  consequently,  the  law  attributed  to  it  certain  rights  and 
liabilities  in  its  constitution  as  a  company,  it  appears  to  me  to  follow  as  a  con- 
sequence that  it  is  impossible  to  deny  the  validity  of  the  transactions  into  which 
it  has  entered.  Williams,  J.,  appears  to  me  to  have  disposed  of  the  argument 
that  the  company,  which,  for  tills  purpose,  he  assumed  to  be  a  legal  entity,  was 
defrauded  into  the  purchase  of  Aron  Salomon's  business,  because,  assuming 
that  the  price  paid  for  the  business  was  an  exorbitant  one,  as  to  which  I  am  my- 
self not  satisfied,  but  assuming  that  it  was,  the  learned  judge  most  cogently 
observes  that  when  all  the  shareholders  are  perfectly  cognizant  of  the  condi- 
tions under  which  the  company  is  formed  and  the  conditions  of  the  purchase, 
it  is  impossible  to  contend  that  the  company  is  being  defrauded.  The  propo- 
sition laid  down  in  Etianger  v.  The  New  Sombrero  Phosphate  Ccmpamif  >  —  I 
quote  the  head-note  -—  is,  that  ''  Persons  who  purchase  proper^,  and  then 
create  a  company  to  purchase  from  them  the  property  they  possess,  stand  in  a 
fiduciary  position  towards  that  company,  and  must  faithfully  state  to  the  com- 
pany the  facts  which  apply  to  the  property,  and  would  influence  the  company  in 
deciding  on  the  reasonableness  of  acquiring  it."  But  if  every  member  of  the 
company,  every  shareholder,  knows  exactly  what  is  the  true  state  of  the  facts, 
which  for  this  purpose  must  be  assumed  to  be  the  case  here,  Williamifl,  J.*8, 
conclusion  seems  to  me  to  be  inevitable — that  no  case  of  fraud  upon  the 
company  could  here  be  established.  If  there  was  no  fraud  and  no  agency, 
and  If  the  company  was  a  real  one  and  not  a  fiction  or  a  myth,  every 
one  of  the  grounds  upon  which  it  is  sought  to  support  the  judgment  is  dis- 
posed of.    The  truth  is  that  the  learned  judges  have  never  allowed  in  their  own 

1  89  L.  T.  Rep.  269;  8  App.  Cas.  1218. 
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minds  the  proposition  that  the  company  has  a  real  existence.  They  haye  been 
struck  by  what  they  have  considered  the  inexpediency  of  permitting  one  man 
to  be,  in  influence  and  authority,  the  whole  company,  and  assuming  that  such  a 
thing  couldf  not  have  been  intended  by  the  legislature,  they  have  sought  various 
grounds  upon  which  they  might  insert  into  the  Act  some  prohibition  of  such  a 
result.  Whether  such  a  result  be  right  or  wrong,  politic  or  impolitic,  I  say, 
with  the  utmost  deference  to  the  learned  judges,  that  we  have  nothing  to  do 
with  that  question  if  this  company  has  been  duly  constituted  by  law,  and, 
whatever  may  be  the  motives  of  those  who  constitute  it,  I  must  decline  to  in- 
sert into  that  Act  of  Parliament  limitations  which  are  not  to  be  found  there. 

In  the  course  of  his  judgment  Lord  Herschell  said:* 

It  was  said  that  in  the  present  case  the  six  shareholders  other  than  the  i^« 
pellant  were  mere  dummies,  his  nominees,  and  held  their  shares  in  trust  for 
him.  I  wiU  assume  that  this  was  so.  In  my  opinion  it  makes  no  difference. 
The  statute  forbids  the  entry  in  the  register  of  any  trust,  and  it  certainly  con- 
tains no  enactment  that  each  of  the  seven  persona  subscribing  the  memorandum 
must  be  beneficially  entitled  to  the  share  or  shares  for  which  he  subscribes. 
The  persons  who  subscribe  the  memorandum  or  who  have  agreed  to  become 
members  of  the  company,  and  whose  names  are  on  the  register,  are  alone 
regarded  as,  and,  in  fact,  are,  the  shareholders.  They  are  subject  to  all  the 
liability  which  attaches  to  the  holding  of  the  share.  They  can  be  compelled  to 
make  any  payment  which  the  ownership  of  a  share  involves.  Without  they  are 
beneficial  owners  or  bare  trustees  is  a  matter  with  wliich  neither  the  company 
nor  creditors  have  anything  to  do;  it  concerns  only  them  and  their  cestui  que 
trust  if  they  have  any. 

Upon  the  same  subject  Lord  Macnachten  said :  — 

There  is  nothing  in  the  Act  requiring  that  the  subscribers  to  the  memorandum 
should  be  independent  or  unconnected,  or  that  they  or  any  one  of  them  should 
take  a  substantial  interest  in  the  undertaking,  or  that  they  should  have  a  mind 
and  wiU  of  their  own,  as  one  of  the  learned  Lords  Justices  seems  to  think,  or 
that  there  should  be  anything  like  a  balance  of  power  In  the  constitution  of  the 
company.  In  almost  every  company  that  is  formed,  the  statutory  number  is 
eked  out  by  clerics  or  friends,  who  sign  their  names  at  the  request  of  the  pro- 
moter or  promoters,  without  intending  to  take  any  further  part  or  interest  in 
the  matter.  When  the  memorandum  is  duly  signed  and  registered,  though 
there  be  only  seven  shares  taken,  the  subscribers  are  a  body  corporate  ^'  capable 
forthwith  "  to  use  the  words  of  the  enactments,  *'  of  exercising  aU  the  functions 
of  an  incorporated  company."  Those  are  strong  words.  The  company  attains 
matority  on  its  birth.  There  is  no  period  of  minority;  no  interval  of  incapacity. 
I  cannot  understand  how  a  body  corporate  thus  made  *<  capable  "  by  statute  can 
lose  its  individuality  by  issuing  the  bulk  of  its  capital  to  one  person,  whether 
he  be  a  subscriber  to  the  memorandum  or  not." 
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Further  on  he  said : — 

It  has  become  the  fashion  to  call  companies  of  this  class  "  one-man  com- 
panies." That  is  a  taking  nickname,  but  it  does  not  help  one  mnch  in  the  way 
of  argument.  If  it  Is  intended  to  convey  tlie  meaning  that  a  company  which  is 
under  ttie  absolute  control  of  one  person  is  not  a  company  legally  incorporated, 
although  the  requirements  of  tlie  Act  of  1862  may  have  been  complied  with,  it 
is  inaccurate  and  misleading;  if  it  merely  means  that  there  is  a  predominant 
partner  possessing  an  overwhelming  influence  and  entitled  practically  to  the 
whole  of  the  profits,  there  is  nothing  in  that  that  I  can  see  contrary  to  the  true 
intention  of  the  Act  of  1862,  or  against  public  policy,  or  detrimental  to  the  inter- 
ests of  creditors.  If  the  shares  are  fully  paid  up  it  cannot  matter  whether  they 
are  in  the  hands  of  one  or  many.  If  the  shares  are  not  fully  paid  it  is  as  easy 
to  gauge  the  solvency  of  an  individual  as  to  estimate  the  financial  ability  of  a 
crowd. 

As  to  the  effect  of  contracting  with  himself  by  means  of  having 
himself  incorporated,  and  standing  at  one  end  of  the  contract  and 
having  himself  as  an  individual  standing  at  the  other  end  of  it,  and  in 
this  character  transferring  his  individual  property  to  himself  in  his  cor- 
porate capacity  at  an  overvaluation  —  and  it  seems  to  have  been 
admitted  by  all  the  Lords  that  it  was  transferred  at  an  overvalua- 
tion,—  the  Lords  saw  in  this  no  evidence  of  fraud,  nor  an3rthing  blame- 
worthy, but  some  of  them  seem  to  have  regarded  it  as  commendable  I 

This  decision  will  commend  itself  to  those  American  judges,  unhap- 
pily too  numerous  and  seemingly  on  the  increase,  who  do  their  thinking 
on  the  side  of  corporations,  and  who,  when  questions  of  this  kind  come 
before  them,  allow  their  minds  to  forget  the  rights  of  the  scattered  and 
segregated  people,  to  ignore  questions  of  public  policy,  to  forget  that 
the  members  of  an  insolvent  corporation  are  the  real  debtors,  the  debts 
having  been  contracted  to  cany  out  their  schemes,  for  their  benefit, 
and  by  their  agents,  and  to  allow  their  minds  to  glide  easily  and  cheer- 
fully into  results  favorable  to  the  schemes  of  adventurers  who  manip- 
ulate corporations* 


Nbouosnos:  LnanNa  Liabilitt  for,  whebb  Causb  op  AcnoN 
Recognized  bt  Statute. —  The  Supreme  Ck>urt  of  Minnesota  was  one 
of  the  first  American  courts  to  hold,  on  grounds  of  public  policy,  that  a 
man  cannot  bargain  away  his  life  to  a  common  carrier  of  passengers, — 
in  other  words,  cannot  bargain  away  the  right  of  action  on  the  part  of 
those  who  may  otherwise  have  it  in  case  of  his  being  killed  throng  the 
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Diligence  of  the  carrier  or  his  servants.^  That  doctrine  has  since 
taken  root  widely  in  the  United  States.  That  court  now  holds  that, 
where  a  statute  of  the  State  creates  a  duty,  having  regard  to  the  public 
safety,  on  the  part  of  a  railroad  company,  such  as  the  duty  of  stopping 
within  a  prescribed  distance  before  arriving  at  the  crossing  of  another 
railroad,  and  provides  a  penalty  for  the  neglect  or  violation  of  the 
duty, —  it  is  not  competent  for  the  railroad  company  to  bargain  away 
its  liability  to  a  person  for  failure  to  perform  this  duty.  When  there- 
fore a  news  agent  was  injured  by  a  collision  caused  by  the  negligence 
of  thd  railway  company  on  whose  train  he  was  carried,  in  failing  to 
comply  with  such  a  statute,  it  was  held  that  a  contract  between  the 
news  agent  and  the  railway  company  exempting  the  company  from 
liability  for  injuries  to  the  news  agent  caused  by  its  negligence,  was 
void,  as  against  public  policy,  —  and  this  although  the  defendant  may 
not  have  borne  toward  the  news  agent  the  relation  of  common  carrier. 
In  the  case  of  LouisvUle  &c.  R,  Co.  v  Keefer^  the  Supreme  Court  of 
Indiana  denied  the  same  doctrine  without  reference  to  the  question 
whether  the  negligence  consisted  in  a  failure  of  a  statutory  duty.  The 
court  held  that  a  railroad  company  cannot,  by  special  contract  with  a 
passenger,  exempt  itself  from  liability  for  the  results  of  its  negligence 
while  performing  a  duty  it  owes  to  the  public,  as  a  common  carrier; 
that  it  is  not  the  duty  of  a  railroad  company,  as  a  common  carrier,  to 
carry  the  goods  of  an  express  company,  and  the  messengers  in  charge 
of  them,  and  that  a  railroad  company  which  undertakes,  as  a  matter  of 
accommodation,  or  by  special  engagement,  to  carry  an  express  mes- 
senger, whom  it  is  not  bound  to  carry,  becomes  a  private  carrier,  or 
bailee  for  hire,  as  to  the  thing  so  carried,  and  may  protect  itself  by 
contract  from  the  result  of  its  negligence  in  respect  thereto. 


TOBTS:   LlABILITT  OF  DbUGGIST  TO  HuSBAUD  FOB  SeLUKG  LAUDANmi 

TO  Wife. —  The  increase  of  the  number  of  causes  of  action  which  are 
recognized  by  the  law  may  be  taken,  in  a  general  way,  as  evidence  of 
increasing  civilization.  Among  barbarians  the  wrongs  which  the  rude 
justice  of  that  state  recognizes  and  redresses  are  few  in  number.  For 
instance,  injuries  arising  from  negligence  find  no  remedy,  unless  per- 
haps  in  the  case  of  accidental  homicide,  where  it  is  the  shedding  of 

1  Jacobus  9.  St.  Paul  &c.  B.  Co.,  20  <  44  N.  E.  Bep.  796. 

Minn.  125. 
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blood  rather  than  the  social  injary  which  is  punished.  The  statatory 
action  for  the  death  of  a  near  relative  is  an  illustration  of  Uie  increasing 
sensitiveness  of  the  law  to  violations  of  social  obligation,  as  is  the  action 
for  selling  liquor  to  an  inebriate.  In  a  recent  case  ^  the  Supreme  Court 
of  North  Carolina  has  extended  the  principle  of  the  latter  action  to  the 
redress  of  an  injury  hitherto  unrecognized  by  the  law,  that  of  selling 
laudanum  to  the  plaintiff's  wife,  who  was  addicted  to  the  drug. 

1  HoUeman  v.  Harvard  (N.  C.)^  85  S.  E.  Rep.  973. 
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COERESPONDENCE. 


THE  FENITENTIABr  FOR  TICKET  SCALFEBS. 

To  the  BdUars  of  the  American  Law  Beview: 

I  learn  from  the  Albany  Law  Journal  that,  <*Hon.  James  8.  Sherman  has  in- 
trodnced  a  bill  in  the  Uonse  [of  BepresentaUves  of  the  United  States]  to  pre- 
vent the  sale  of  railway  tickets  by  *  scalpers '  and  to  punish  forgeries  of  snch 
tickets."  The  bill  also  provides  for  the  pnnishment,  by  line  and  imprisonment, 
of  any  one  who  sells  the  nnnsed  portion  of  any  ticket,  except  to  the  company 
from  which  he  bonght  it,  and  the  railroad  companies  are  to  be  compelled  to  re- 
deem snch  nnnsed  portions  on  an  equitable  basis.  Laws  of  this  character  have 
been  enacted  by  State  legislatures  in  the  past,  but  in  all  snch  cases,  I  believe, 
the  legislators  who  voted  for  them  were  generally  known  to  be  the  private 
chattels  of  the  railroad  companies.  When  the  late  Thomas  Scott,  president  of 
the  Pennsylvania  Railroad  Company,  took  upon  himself  the  duty  of  making  the 
laws  of  that  Commonwealth,  a  law  of  this  character  was  enacted,  and  it  is  my 
recollection  that  several  reputable  and  honest  brokers  were  sent  to  the  peni- 
tentiary for  a  term  of  years  for  its  violation.  The  people  of  Pennsylvania 
finally  wearied  of  a  system  under  which  the  criminal  laws  of  the  State  were 
administered  as  a  part  of  the  private  business  machinery  of  the  Pennsylvania 
Railroad  Company,  and  the  law  was  repealed.  I  have  no  doubt  that  Mr. 
Sherman's  bill  will  be  overwhelmingly  defeated  should  it  be  reintroduced  and 
reach  a  vote;  and  for  this  reason  it  is  to  be  regretted  that  it  will  in  all  proba- 
bility never  come  to  a  vote.  The  House  of  Representatives  can  not  put  itself 
on  the  level  of  backwoods  legislatures,  from  whose  list  of  abortive  measures  a 
bill  of  this  character  is  seldom  lacking.  They  are  introduced,  as  was  the 
Pennsylvania  bill,  from  a  shameful  motive,  or  in  that  spirit  of  mischievousness 
which  wants  to  regulate  everybody  and  everything, —  a  spirit  most  rampant  in 
those  persons  least  qualified  to  regulate  anybody  or  anything.  No  plausible 
argument  has  ever  been  advanced,  or  can  be  advanced,  for  suppressing  a  busi- 
ness whose  existence  depends  on  its  services  to  the  traveling  public,  which 
deals  in  a  legitimate  commodity  in  a  lawful  way,  and  whose  operations  are 
beneficial  to  every  class  in  the  community  except  the  great  railroads,  whose 
rapacity  they  curb  to  a  slight  extent. 

Thomas  W.  Brown. 

St.  Louis. 
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BOOK  REVIEWS. 

Beach  ok  Rbobitbrs,  Aldmlson' s  B.*>inoiff.—  A  Frsetioal  Treatise  on  The  Lav  of 
Receivers,  with  extended  consideration  of  Becelvers  of  Corporations.  By  Ohaki<K8 
FiSK  Bbagh,  Jr.,  of  the  New  York  Bar,  author  of  Treatises  on  **  The  Law  of  Contrlbn- 
tory  Negligence,"  **  Modem  Eqnlty  Jorlspmdence,"  etc,  etc  Second  Edition,  with 
elaborate  additions  to  the  text  and  notes  and  material  changes  therein,  by  William  A. 
ALDBB80N,  of  the  St.  Lonls  Bar,  author  of  a  treatise  on  '*  Judicial  Writs  and  Process  ** 
New  York :  Baker,  Yoorhls  A.Oompany.    1897.  pp.  1016.  Price,  |6.00  net  or  96.S0  delivered. 

This  well-known  work  comes  to  ns  in  an  edition  which  greatly  enlarges  and 
changes  the  original  work  and  greatly  improves  it.  We  tnm  to  Mr.  Alderson^s 
preface  to  see  what  he  has  to  say  about  his  edition,  for  an  author  or  an  editor 
knows  the  plan  and  scope  of  his  work  better  than  any  one  else  can  know  it. 
He  says:  '^  Since  the  publication  of  the  work  of  Mr.  Beach  npon  receivers, 
nine  years  ago,  this  modem  subject  has  been  considered,  extended  and  built 
up  in  a  vast  amount  of  litigation,  involving  the  rights  and  liabilities  of  corpo- 
poratlons  and  individuals.  The  publishers  gave  to  the  writei;  the  privilege  of 
changing  the  text  and  notes  and  adding  thereto  in  any  particular  desired. 
With  this  authority  I  have  labored  for  many  months  to  present  to  the  profes- 
sion a  full  and  comprehensive  treatise  upon  the  law  of  receivers.  I  have  not 
been  satisfied  to  merely  present  the  decisions  of  the  various  courts,  but,  upon 
questions  as  to  which  courts  have  disagreed,  and  concerning  many  propositions 
not  yet  adjudicated,  I  have  indulged  in  discussion  and  the  expression  of  my 
own  views.  An  estimate  of  the  matter  added  to  the  original  edition  may  be 
had  by  considering  that  the  pages  of  the  present  edition  are  larger  and  out- 
number those  of  the  first  edition  by  one  hundred  and  forty-four;  while  a  large 
number  of  additional  cases  is  cited  and  considered.  Tet,  the  arrangement  of 
the  contents  of  the  book  Is  entirely  systematic  and  harmonious.  It  has  been 
the  purpose  to  make  the  present  edition  entirely  practicable,  of  value  to  the 
experienced  and  inexperienced  practitioner.  Special  consideration  has  been 
given  to  matters  of  practice,  and  attention  is  particularly  called  to  the  final 
chapter,  entirely  new,  for  a  statement  of  the  general  principles  conoeming  the 
law  of  receivers,  and  the  mode  of  procedure  in  receivership  litigation." 

The  editor  has  well  carried  out  his  plan.  We  estimate  that  fully  one-third 
of  his  edition  Is  wholly  new  matter.  The  number  of  pages  of  the  work  has  been 
increased  by  more  than  one  hundred  and  forty,  and  the  pages  are  at  the  same 
time  much  larger,  the  increase  being  both  in  the  width  and  length  of  the  page. 
Many  sections  wholly  new  have  been  added,  and  additions  have  been  made  to 
almost  all  the  sections  as  they  stood  in  the  original  work.  The  number  of 
sections  into  which  the  work  is  divided  is  only  a  few  more  than  in  the  first 
addition;  and  no  attempt  has  been  made  to  preserve  the  original  section  num- 
bers, so  that  references  from  that  edition  cannot  readily  be  found  in  the 
present.  There  are  now  twenty-six  chapters  where  there  were  originally 
only  twenty-three;  and  the  chapter  headings  have  been  somewhat  changed  to 
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express  the  contents  more  accurately.  The  general  plan  of  arrangement  of  the 
work  remains,  however,  the  same.  The  number  of  cases  cited  is  now  about 
forty-two  hundred,  whereas  the  number  in  the  first  edition  was  about  twenty- 
six  hundred.  Naturally  these  new  cases  and  the  new  text  which  embodies  the 
new  law  from  the  most  important  part  of  the  work;  for  many  of  the  new  cases 
announce  new  principles  of  law  or  new  applications  of  old  principles;  and  new 
cases,  though  they  may  not  be  so  important  as  old  cases  in  which  new  prin- 
ciples, or  new  applications  of  principles,  were  first  announced,  and  though  they 
merely  confirm  existing  law,  are  the  delight  of  practicing  lawyers,  for  they 
show,  at  least,  that  the  old  law  has  not  been  changed  or  modified. 

Two  years  ago  Mr.  Alderson  published  his  elaborate  work  on  Judicial  Writs 
and  Process,  which  we  praised  in  the  Bbyiew;  and  now  he  has  materially  added 
to  his  reputation  by  his  thorough  work  in  preparing  this  new  edition  of  Beach 
on  Receivers.  The  new  text  which  he  has  added  constitutes  an  important  part 
of  the  whole  work.  In  this  he  has  carefully  stated  and  wrought  out  the  law 
upon  some  topics  which  have  lately  assumed  great  practical  importance.  With 
so  much  that  is  excellent  in  substance,  we  regret  to  see  some  carelessness  in 
proof-reading  and  perhaps  in  some  minor  matters  of  style. 

Thb  Law  ov  Railwat  Acoidbnts  in  MABaAOHUSBTTS.  —  By  O.  Hat,  Jr.,  A.  Bf.,  LL.B. 
Boston:  LltUe,  Brown  ft  Co  Jipany.    1897.    pp.898. 

Although  the  title  of  this  work  indicates  that  it  is  founded  upon  Massachu- 
setts decisions,  it  is  not  by  any  means  a  book  of  merely  local  interest  or  use. 
Massachusetts  law  is  everywhere  regarded  as  good  law,  and  a  lawyer  in  any 
State  feels  that  he  has  good  ground  for  any  contention  which  he  can  rest  upon 
SL  decision  of  the  Supreme  Court  of  that  State. 

Railway  accidents,  especially  those  happening  from  the  operation  of  street 
railways,  are  the  source  of  much  litigation  everywhere,  and  of  numerous  jury 
trials :  and  in  all  such  cases  such  statement  of  the  law  as  this  book  contains  is 
of  great  value.  About  eight  hundred  cases  are  cited,  all  but  a  very  few  being 
decisions  of  the  highest  court  of  Bfassachusetts.  We  notice  two  or  three  cita- 
tions from  the  courts  of  other  American  States,  and  several  English  cases. 

There  is  a  short  introduction  on  The  General  Question  of  Negligence.    The 
remainder  of  the  book  is  divided  into  five  parts  containing  together  fifly-six 
,  chapters,  as  follows:^ 

Part  I.  The  Right  to  Physical  Integrity. 
II.  Conduct. 

III.  The  Effect  of  Rights  In  Rem. 

IV .  The  Effect  of  Rights  In  Personam,  or  Contract  Rights.  Three  classes 
of  cases  are  considered.  1.  Invitee  Cases.  2.  Passenger  Cases.  8.  Master 
and  Servant  Cases. 

Part  V.  The  Rule  known  as  Respondeat  Superior. 

The  book  is  not  in  the  ordinary  form  of  a  treatise,  with  references  to  cases 
dted  at  the  foot  of  the  page;  but  the  cases  are  in  the  body  of  the  page  follow- 
ing the  statement  of  facts  and  principles  derived  from  them.  There  are,  how- 
ever, numerous  notes  in  smaller  ^ype  at  the  end  of  the  various  chapters, 
commenting  upon  the  cases.  There  is  at  the  beginning  of  each  chapter  and  at 
Intervals  in  the  longer  chapters  a  somewhat  extended  statement  of  principles 
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with  a  few  citations,  followed  by  a  i>art,  headed  Cases;  In  which  the  hD]M>rtant 

facts  of  the  cases  are  briefly  stated. 
The  author  evidently  has  a  logical  as  well  as  discriminating  faculty  of  mind. 
I  propositions  clearly  and  to  the  point.  This  book  will  be  lonnd  to 
eat  service  to  lawyers  who  are  called  upon  to  advise  in  questions 
f  railway  accidents,  and  of  greater  service  stiU  to  those  who  have 
>  try  or  argue  before  the  courts. 

LTB  BXPORTS.  Vol.  52.>Tbe  American  State  Reporta,  Oontalning  the  Oaaea 
Valae  and  Authority,  Sabseqaent  to  those  oontalned  in  the  "  American 
and  the  **  American  Beporiw/*  Decided  In  the  Oonrts  of  Laat  Beaort  of  the 
tea.  Selected,  Reported  and  Annotated  by  A.  0.  Frbbjcam,  and  the  Aaao- 
>ro  of  the  **  American  Deciaiona."  Vol.  LIL  San  Franciaoo:  Bancroft- 
tmpany.    1896. 

le,  which  very  much  resembles  its  last  two  predecessors,  contains, 
3f  notes  in  the  nature  of  cross-references  at  the  end  of  each  case, 
notes  in  former  volumes  of  thf  series  upon  the  subjects  of  the 
^e.  It  also  contains  monographic  notes  upon  the  following  sub- 
ability  of  the  Estates  of  Decedents  upon  Contracts  and  for  Torts 
s  and  Administrators,'  the  Remedies  of  Purchasers  at  Judicial 
e  evidently  written  by  Mr.  Freeman  himself,  which  criticises,  in 
ts,  the  decision  to  which  it  is  appended,  which  is  that  of  the 
irt  of  California;  Incumbrances  by  Pre-emptors  and  other  Claim - 
lie  Lands;'  Features  of  the  Law  Specially  Applicable  to  Mutual 
tiip  Life  or  Accident  Insurance ;  *  Liability  of  One  Cotenant  to 
Rents  and  Profits  Received  from  and  for  Expenditures  upon  their 
)perty.^  The  subject  of  this  last  note  relates  to  cotenancy  and 
I  which  Mr.  Freeman  has  written  a  very  acceptable  work.  The 
the  learned  editor  having  been  in  this  manner  drawn  strongly  to 
,  we  possibly  find  in  the  series  an  unusual  number  of  notes  on 
atlng  thereto.  We  doubt  whether  the  substitution  by  the  publish- 
faced  capital  letters  in  place  of  the  bold-faced  type  which  they 
d  for  their  catch-words  or  head-lines,  assists  in  facilitating  search 
en  improves  the  typographical  appearance  of  the  volumes;  but  it 
It  they  will  not  change  their  type  because  of  our  objections. 

Page  lis,  etteq,  «  P.  04S-479. 

P.176,el«e9.  »  P.  924-041. 

P.  249,  et  aeq. 
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AMERICAN  LAW  REVIEW. 

MAY-JUNE,     1897. 


INTEENATIONAL  AEBITEATION.^ 

We  are  gathered  here  to-day  in  honor  of  the  founder  of  our 
nation,  or  as  we  prefer  in  filial  reverence  to  call  him, —  the 
father  of  our  country.      His  fame  is  his   own,  his  eminence 
nnique.     Our  jealous  love  for  him  will  allow  no  other  statue  a 
place  on  the  same  pedestal ;  none  other  shall  stand  as  a  rival  in 
his  claim  to  our  devotion.     For  his  light  shone  in  the  dark  days 
as  the  only  star  that  meant  hope,  his  steadfastness  kept  the 
tottering  young  nation  from  despair,  his  genius  and  serenity,  his 
faith  and  his  courage,  inspired  and  strengthened  those  who  were 
fighting  the  great  fight.     But  for  him  and  his  inspiration  who 
will  venture  to  say  that  the  freemen  of  to-day  would  not  be  the 
defeated  rebels  of  the  past;  who  will  study  the  fearful  pres- 
sure of  ever  increasing  perils  and  dispute  his  claim  to  our  grati- 
tude  so  long  as  we  remain   one  people?     Overwhelming  odds 
tested    his    genius,   treason   wrung    his  heart,  jealousies  and 
rivalries   baffled  his  plans,  but  the  serenity  of  his  soul  was 
undisturbed.     As  though  a  ray  of  divine  inspiration  had  touched 
his  spirit,  he  looked  beyond  the  trials,  perplexities  and  cares 
of  each    day  and  saw  the  vision  which   others  were  blind  to 
enjoy.     He  could  remain  firm  without  the  encouragement  of 
victory,    he  could    accept    defeat     without    despondency,   he 

^  An  address  by  Hon.  Frederic  R.     the  22d  of  February  last  (Washing- 
Coaderty    of  New  York,   before   the     ton's    birthday).      See    '< Notes."  ~ 
Union  Leagae  Clnb,  of  Chicago,  on     Eds.  Am.  Law  Rbv. 
VOL.    XXXI.  21 
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made  stepping-stones  of  disaster  and  amazed  the  world  by  his 

fortitude.     Benedict  Arnold  might  wound  his  heart,  but  even 

that  cruel   wound  could    not    open  the  way  to   despair.     His 

half -clad  and   half-fed  troops  might  leave  the  track  of  bloody 

he  snows  of  New  Jersey,  but  the  radiant  vision   never 

from  his   sight.      His  powerful    enemies  might  send 

troops  in  huge  bodies  to  crush  the  straggling  rebels, 

aith  never  faltered.     The  day  would  surely  come  when 

ms  would  become  reality,  and  after  great  tribulation  and 

suflEering  a  new  child  would  be  born  into  the  family  of 

-  a  child  destined  to  become  a  giant,  strong  enough  to 

?nemy  but  itself. 

ive  indeed  many  great  names  in  our  national  gallery 
that  of  Washington.  Many  men,  during  the  short 
>f  a  century,  have  carved  their  names  in  deep  letters  on 
I's  story.  From  the  earliest  day  we  have  had  statesmen 
t  wisely  and  well  for  the  country's  good :  from  Adams 
erson  to  the  men  now  living  and  now  striving  to  carry 
rork  of  the  fathers  we  have  had  leaders  eminent  in 
But  yet  the  universal  voice  still  clamors  with  the  swift 
instinct  of  discerning  gratitude,  **  he  was  first  in  peace." 

The  records  of  our  army  blaze  with  glorious  traditions.  Scott 
of  Lundy's  Lane  and  Mexico,  Grant  of  Vicksburg  and  the 
Wilderness,  Hancock  the  Superb,  Sherman,  Sheridan,  McClellan, 
Thomas,  a  very  host  of  giants  have  won  immortal  fame  on  hard- 
fought  fields,  but  yet  the  people  still  proclaim  him  **  the  first  in 
war."  Patriots  pure  and  unselfish,  orators  eloquent  and  earnest, 
judges  whose  patient  research  and  learning  have  helped  to  build 
our  young  Republic  on  a  solid  foundation  of  law,  these  have 
not  worked  in  vain  and  will  live  in  the  memory  of  generations 
to  come,  but  yet  the  pulse  of  the  nation  beats  with  accelerated 
life  when  he  is  mentioned,  for  he  still  stands  **  first  in  the  hearts 
of  his  countrymen."  No  wonder  then  that  sixty  million  people 
are  willing  that  the  restless  activities  of  their  daily  lives  should 
stop  for  a  day  in  order  that  they  may  wrap  themselves  up  in  his 
memory  as  in  a  garment  and  still  look  to  him  for  wise  counsel. 
Those  who  have  lived  as  Washington  lived,  yield  but  a  part  of 
themselves  to  the  grave.     The  example,   the  inspiration,  the 
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patriotic  enduranoe  and  unselfishness^  all  these  are  beyond  the 
reach  of  rust  and  decay.  They  teach  their  lesson  even  when 
the  centuries  have  gone,  and  need  no  voice  to  perpetuate  their 
benefactions. 

What  shall  we  do  this  day,  to  prove  the  sincerity  of  our  pro- 
fessions? How  best  can  we  honor  him?  Truly  the  better  way 
would  be  to  look  for  something  wherewith  to  serve  our  country, 
to  bring  some  earnest  thought  to  the  great  problems  which  it  is 
our  function  to  solve.  To  carry  fragrant  flowers  to  the  tomb 
of  the  illustrious  dead  is  indeed  a  graceful  tribute  of  affection, 
to  pronounce  eulogies  in  their  honor  is  decorous  and  just:  but  on 
each  coming  day  that  recalls  the  birth  of  Washington  to  conse- 
crate ourselves  anew  to  the  service  of  our  country  is  surely  the 
noblest  way  to  do  him  honor.  For  then  we  but  follow  the  exam- 
ple of  one  who  pledged  life  and  fortune  and  sacred  honor  to  the 
cause  of  the  people,  and  we  may  confidently  believe  that  were 
his  cold  lips  allowed  to  move  in  admonition  to  the  people  who 
love  him  he  would  bid  them  intermit  empty  pageants  and  funereal 
ostentation  that  they  might  look  to  the  future  and  the  future's 
dawn,  and  seek  to  make  it  brighter.  If  those  wise  lips  could 
move,  do  we  not  know  from  the  teachings  of  his  life  that  he 
would  warn  our  people  against  anger  and  revenge,  that  he  would 
teach  them  the  horrors  of  war  and  the  beauties  of  peace? 
Would  we  not  be  taught  in  solemn  accents  that  a  great  nation 
may  be  patient  without  shame  and  may  with  honor  forbear  to 
strike?  He  was  first  in  war  and  knew  its  horrors :  he  was  first  in 
peace  and  knew  its  beauty.  Can  we  doubt  that  his  blessing  would 
have  been,  with  the  Divine  benediction,  on  the  peace-makers: 
can  we  doubt  that  the  lovers  of  war  would  have  been  thrust 
aside  as  enemies  of  his  people?  He  could  tell  us  that  in  war  the 
burden  of  the  day  and  the  heat  are  the  people's  lot  and  hard  to 
bear:  that  the  joyousness  of  peace  is  the  people's  opportunity 
and  the  laborer's  inheritance.  Where  would  he  stand,  think 
you,  if  the  key  of  the  Temple  of  Janus  were  in  his  hand,  and  if 
he  could,  by  a  turn  of  that  key,  shut  off  War's  frowning  face 
and  silence  War's  harsh  voice? 

We  may  then  on  this  day,  so  especially  his  own,  raise  our 
voice  in  favor  of    peace,  the  handmaid  of  art,  the  friend  of 
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science^  the  mother  of  industry,  and  the  promoter  of  all  good; 
we  may  recall  to  our  own  minds  the  claims  that  she  has  to  our 
duty,  while  the  true  nature  of  war,  in  dark  and  deadly  contrast, 
shorn  of  its  meretricious  charm,  stands  out  as  the  old-time  and 
persistent  enemy  of  the  human  race. 

From  the  early  day  when  the  first  man  born  of  woman  slew 
his  brother,  war  has  been  the  chief  occupation  of  mankind.  No 
condition  of  the  human  race  has  been  so  debased  that  the  suc- 
cessful warrior  has  not  been  the  chief  among  his  fellows ;  no 
condition  has  been  so  exalted  that  the  successful  warrior  has  not 
stood  above  his  brethren.  He  has  always  received  the  homage 
of  his  tribe,  his  clan,  or  his  country,  and  been  honored  in  direct 
proportion  to  the  human  lives  that  he  has  taken.  The  patient 
student  whose  midnight  labors  have  enriched  the  world,  the 
inspired  artist  whose  works  undying  and  never  old,  delight 
generations  of  men,  the  poet  who  imprisons  in  his  verse  the 
beauties  of  nature  and  gives  a  voice  to  the  aspirations  of  the 
human  race,  all  these  may  earn  the  admiration  of  mankind,  bat 
the  military  hero  has  always  been  the  favored  object  of  universal 
pFaise.  Whether  his  name  be  Alexander  or  Caesar,  Hannibal  or 
Napoleon,  Frederic,  or  Charles,  he  is  the  easy  winner  in  the 
competition  for  fame.  Homer  himself,  the  blind  bard  and  mas- 
ter in  all  the  ages,  still  lives  because  he  was  divinely  skilled  in  tell- 
ing how  a  Greek  hero  smote  a  Trojan  warrior  to  death  by  hurling 
at  his  devoted  head  a  stone  which  four  men  of 'more  recent  and 
degenerate  times  could  scarcely  lift.  Virgil  lives  because  his 
warrior  showed  his  manhood  by  seizing  another  man's  land,  and 
killing  the  owner  with  cruel  sword  aggravated  by  eloquent  speech. 
Milton  himself  might  have  knocked  at  the  gate  of  the  temple  of 
fame  in  vain  if  he  had  not  in  sublime  music,  sung  of  the  battle 
between  the  Spirits  of  Light  and  the  Angels  of  Darkness. 
Ordinary  avocations  have  always  seemed  tame  and  ttnprofitable 
when  placed  by  the  side  of  the  gorgeously  appareled  and  superbly 
mounted  hero.  He  appeals  to  the  imagination  and  draws  the 
applause  of  men  and  women  alike :  for  the  women  themselves 
with  their  boy  baby  in  their  arms  rejoice  with  glittering  eyes  as 
they  look  upon  the  hero  and  his  horse ;  they  wonder  in  their 
gentle  hearts  whether  their  own  chubby  idol  may  not  grow  up 


Digitized  by 


Google 


INTEBNATIONAIi  ABBITBATION.  825 

to  kill  80  many  of  his  brethren  that  he  will  live  forever  in  his- 
tory. What  wonder  if  he,  when  of  full  size,  may  be  moved,  on 
slight  temptation,  to  enter  the  lists,  and  to  strive,  at  his  life's 
peril,  for  the  great  rewards  that  accompany  wholesale  and 
patriotic  homicide? 

Small  wonder  then  that  the  war  superstition  should  have 
endured  so  long,  that  it  should  have  been  so  general,  that  it 
should  have  been  like  the  Christian  Church,  semper^  ubique^ 
omnibus. 

Kor  can  we  wonder  that  man  should  have  been  prone  to  war, 
when  we  consider  his  nature  and  his  necessities.  Like  most 
other  animals  of  creation  he  is  a  fighting  animal.  Whether 
with  his  nails  and  fists,  or  with  a  club,  whether  with  a  stone 
hatchet  or  an  iron  javelin,  whether  with  sword  or  repeating  rifle, 
he  has  always  been  ready  and  anxious  to  fight,  and  to  kill  some- 
thing or  someone.  In  the  evolution  from  his  humble  beginnings, 
man  has  retained  part  of  his  inferior  attributes.  At  times  he 
is  a  model  of  strength  and  courage,  then  we  dub  him  the  lion- 
hearted,  or  he  is  greedy  and  timid,  and  with  Homer  we  scorn 
him  as  a  creature  with  the  eyes  of  a  dog  and  the  heart  of  a  doe, 
or  he  is  crafty  and  unscrupulous  in  his  dealings,  and  we  style 
him  a  fox.  Such  are  the  varieties  of  his  nature  that  we  can 
always  find  a  prototype  for  him  in  the  catalogue  of  beasts.  The 
inferiority  of  his  origin  still  clings  to  him,  and  leaves  the  atavis- 
tic taint  thus  plainly  perceptible.  He  will  only  acquire  new  and 
higher  standards  of  comparison  when  unlike  the  lion  his  brother, 
and  the  dog  his  cousin,  and  the  fox,  his  poor  relation,  be  has 
raised  himself  to  greater  heights.  When  being  a  giant  with  a 
giant's  strength,  he  forbears,  because  it  is  tyrannous  to  use  it, 
when  passion  stands  back  in  respectful  obedience  to  take  the 
commands  of  justice,  when  reason  speaks  first  and  last  and  is 
strong  enough  to  stifle  the  voice  of  anger  and  foolish  resentment, 
when  this  new  era  of  development  has  taken  the  place  of  the 
old  dispensation,  then  may  we  look  for  new  standards  of  com- 
parison ;  the  ancient  ones  will  no  longer  fit  the  situation. 

Nor  is  the  transmitted  tendency  alone  to  blame.  Necessity, 
bom  of  the  primeval  curse,  suffered  no  intermission  in  the  work 
of  violence.     So  long  as  food  was  scarce,  and  could  be  had  only 
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by  strenuous  exertion,  and  the  struggle  for  life  really  meant  a 
hand-to-hand  contest  with  man  and  beast,  so  long  was  it  certain 
that  peace  could  only  be  bought  with  submission,  and  must  wear 
the  badge  of  servitude.  The  serf  or  slave  must  do  the  bidding 
of  his  lord  as  the  price  of  protection  from  outside  persecutors : 
the  man  on  horseback  did  the  fighting  as  his  part  of  the  contract. 
And  as  he  exposed  his  life  with  generous  courage  he  became  the 
gentleman,  partly  because  he  wielded  a  sword  and  still  more 
because  he  wielded  no  useful  implement.  To  drive  a  furrow  was 
the  occupation  of  an  inferior,  to  gladden  the  face  of  the  earth 
with  a  harvest  unworthy  any  but  a  vassal.  Labor  meant  degra- 
dation ;  it  fell  only  to  the  lot  of  those  who  were  bom  to  be  the 
hewers  of  wood  and  the  drawers  of  water.  Even  after  Chris- 
tianity had  shed  her  light  upon  the  dark  spots  of  the  world,  the 
many  must  work  for  the  few,  and  the  few,  because  they  did  not 
work,  were  credited  with  a  finer  clay  than  that  which  made  up  the 
producer.  But  gradually,  through  the  slow  evolution  of  ages, 
the  intelligence  of  the  world  was  quickened  and  it  was  found 
easier  to  raise  one's  own  bread  than  to  wrest  the  bread  of  another 
by  force  of  arms.  The  fashion  copied  from  the  locust  swarms,  of 
invading  the  neighboring  territory  and  devouring  its  fruits,  being 
mutual,  became  inconvenient.  To  own  and  to  keep  a  field  was 
found  to  be  as  profitable  as  to  roll  along  in  caravans  eating  up 
vast  territories  that  became  deserts  because  they  would  not  bloom 
without  labor, —  and«Labor  is  the  twin  brother  of  Security,  The 
gentle  example  of  the  early  monks  was  not  without  its  weight. 
They  laid  the  blessing  of  industrious  hands  upon  the  wilderness 
and  the  wilderness  fled  before  them,  making  way  for  gardens  that 
gladdened  the  eye  and  filled  the  mouths  of  the  hungry.  Wars 
kept  on,  sometimes  for  the  pleasure  of  kings,  sometimes  because 
they  could  not  be  avoided,  but  in  time  fighting  became  a  trade, 
and  the  soldier  became  a  professional.  The  mass  of  the  nation 
was  allowed  to  do  its  work,  harried,  it  is  true,  persecuted,  de- 
spoiled, outraged  and  ruined,  sometimes  by  one  side,  sometimes 
by  the  other,  oftener  by  both,  but  on  the  whole  labor  had  some 
opportunity  to  carry  out  its  mission  of  civilization,  and  the 
laborer  began  to  have  a  value. 

Herein  lies  one  of  the  first  objections  to  the  claims  of  war. 
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Killing  has  become  much  more  expensive  than  in  the  old  days 
when  the  serfs  and  villeins  and  canaille  counted  for  so  little. 
They  have  placed  a  higher  value  on  themselves  and  the  powers 
must,  willingly  or  the  reverse,  accept  their  own  valuation.  A 
well-known  historian  with  accustomed  exaggeration,  gravely  tells 
his  readers  that  a  nobleman  of  France  in  the  ante-Revolution 
days  could  not  bathe  his  hands  in  the  blood  of  more  than  one 
peasant  on  his  return  from  the  chase,  a  ghastly  bit  of  pleasantry 
which  need  not  be  taken  seriously.  There  is  nothing  in  the 
history  of  the  French  nobility  to  show  that  their  tastes  ran  in 
that  direction.  But  allowing  for  such  extravagances  of  statement, 
it  is  certain  that  the  peasant's  life  was  not  then  of  any  appre- 
ciable value,  financially,  to  any  but  himself  and  his  family.  To 
him  and  them  it  meant  much  more  than  to  the  lord  who  had  so 
many  multiplying  about  him,  after  the  fashion  of  the  poor,  that 
occasional  and  trifling  reductions  were  of  no  great  moment. 
Jacques  Bonhomme,  whether  on  French  or  German  or  English 
soil,  discovered  in  time  how  valuable  he  was,  and  the  conscious- 
ness had  grown,  and  what  is  better  still  the  great  have  found  it 
out  in  their  turn.  It  is  not  of  course  easy  to  place  a  value  on 
human  life.  Estimates  differ  according  to  the  subject,  the 
locality,  the  value  of  money.  We  do  know,  however,  that  a 
strong  man,  with  a  stout  heart  and  willing  hands,  is  part  of  the 
moral  and  material  wealth  of  the  land ;  we  know  that  to  crush 
out  that  life  with  all  its  actual  and  potential  good  is  a  crime  that 
cries  out  with  the  blood  that  mounts  in  vapor  to  the  skies, 
bringing  down  by  its  mute  but  eloquent  protest  a  benediction  on 
all  who  will  strive  and  pray  and  work  to  make  such  crimes  rarer 
and  rarer  every  day  that  the  sun  rises. 

The  historian  of  the  late  Franco-Prussian  war  tells  us  in  a  few 
lines  that  the  Germans  killed  in  one  battle  some  twenty  thousand 
brave  French  soldiers,  and  that  the  French  on  the  same  day  slew 
and  wounded  the  same  number  of  brave  German  soldiers,  and  that 
the  troops  on  both  sides  behaved  very  well.  Forty  thousand  valiant 
men  in  one  summer's  day,  the  flower  of  two  great  countries, 
mangled  to  death,  in  many  cases  before  they  could  see  the  in- 
strument of  their  destruction,  powerless  many  of  them  to  show 
their  courage,  except  by  their  patient  endurance,  standing  up  as 
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helpless  victims  before  brutal  and  invisible  agencies  of  death; 
forty  thousand  boys  and  men  with  unlimited  treasures  of  useful- 
ness to  home  and  country  in  their  strong  hands,  all  gone  in  a 
breath,  but  with  the  consoling  epitaph  that  they  fought  well  I 
Did  FVance  and  Germany,  when  they  read  that  record,  ask  them- 
selves if  there  was  no  other  way  to  settle  imaginary  or  even  real 
disputes,  than  this?  Did  they  count  the  cost  and  value  of  these 
lives  and  ask  themselves  whether  in  familiar  phrase  the  game 
was  worth  tlie  candle?  Or  were  they  satisfied  on  both  sides  the 
crimsom  stream,  with  the  reflection  that  the  dead  men  before 
they  died  had  fought  so  well  ? 

If  this  had  been  all  I  But  these  early  hecatombs  were  but  a 
foretaste  of  more  to  come.  The  new  guns  continued  to  do 
splendid  work  on  both  sides.  The  fame  of  Herr  Krupp  and  his 
products  grew  with  the  victims  of  his  formidable  machinery  of 
death.  The  needle-gun  did  fine  execution,  so  did  the  chassepot 
and  it  is  even  yet  a  question  with  experts  which  of  these  two 
weapons  can,  under  favorable  circumstances,  kill  more  men  in  a 
given  time.  Thus  one  of  the  objects  of  the  great  war  failed, 
and  it  is  not  yet  definitely  ascertained  whether  the  French  had 
better  take  up  with  the  needle-gun  or  the  Germans  with  the 
chassepot.  They  are  both  excellent  of  their  kind,  and  can 
make  more  widows  and  fatherless  children  in  the  twinkling  of 
an  eye,  than  Satan  himself  could  have  dreamed  of  a  century 
ago. 

If  this,  the  most  recent  of  the  great  wars,  failed  to  settle  this 
important  question,  what  has  it  settled?  The  sole  difference 
between  the  two  nations  had  something  to  do  with  the  Spanish 
throne  and  the  HohenzoUem  princes,  yet  in  the  treaty  of  Frank- 
fort we  find  nothing  that  affects  the  succession  to  that  throne, 
nor  any  limitation  upon  that  family  to  accept  such  royal  situa- 
tions as  they  may  please.  But  the  treaty  did  in  very  plain  terms 
provide  that  Germany  should  be  rewarded  with  two  French 
provinces,  and  four  thousand  million  francs  of  French  money. 
So  that  for  twenty-six  years  past  France  has  mourned  over  the 
loss  of  her  two  daughters  and  regretted  the  ill-use  to  which  her 
treasury  has  been  put;  during  the  same  period  Germany  has 
spent  these  millions  over  and  over  again  lest  the  peace  be  broken 
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by  which  she  keeps  her  new  possessions.  And  that  the  circle  of 
peace-loving  nations  may  be  complete,  they  all  follow  the  same 
impulse  and  drag  the  men  from  the  fields,  and  draw  the  coin 
from  the  treasury,  to  defend  their  provinces  or,  in  the  coming 
wreck  of  things,  to  secure  those  that  belong  to  their  neighbors. 
Thus  are  they  all  running  a  mad  race  to  bankruptcy  or  mutual 
extermination  to  save  their  honor  if  it  should  be  assailed,  to 
protect  their  interests  if  they  should  be  imperiled,  to  destroy 
their  neighbors  if  it  should  be  expedient. 

Thus  it  is  that  the  great  Franco-Prussian  war  settled  nothing, 
but  unsettled  everything  I  Thus  it  is  that  six  nations  of  Europe 
spend  annually  eight  hundred  million  dollars  lest  the  peace  be 
broken  and  keep  three  million  men  under  arms  for  fear  of  war. 
Thus  it  is  that  ten  million  men  are  ready  to  take  their  desig- 
nated places  on  the  checkerboard  of  war  as  soon  as  the  signal  is 
given.  A  condition  of  things  absolutely  unknown  since  the 
world  was  made ;  a  threat  of  horrors  which  the  human  imagina- 
tion is  powerless  to  picture.  The  very  magnitude  of  the  inde- 
scribable slaughter,  confusion,  ruin  and  desolation  impending 
over  the  world  is  the  safeguard  of  humanity ;  it  affords  a  hope 
to  the  man  who  loves  his  kind.  The  time  seems  near  at  hand 
when  utter  exhaustion  will  do  what  sound  reason  has  been  pow- 
erless to  accomplish.  The  blessings  of  national  bankruptcy  have 
not  yet  been  fully  appreciated  by  the  victims  of  war. 

How  easily  the  calamity  breeding  war  between  these  two  great 
nations  might  have  been  avoided  may  readily  be  told.  There 
was  in  fact  no  quarrel  between  them,  although  a  growing  jeal- 
ousy, and  a  feeling  that  the  continent  was  too  small  for  the 
aggrandizement  of  both.  It  was  not  an  injury  in  the  past,  nor  a 
grievance  in  the  present  that  divided  them  into  hostile  camps ;  it 
was  the  apprehension  on  the  one  side  that  at  some  future  day 
something  might  be  tolerated  by  the  other  which  ought  to  be 
resented,  if  it  happened  to  be  done.  On  that  other  side  the  con- 
fidence, justified  by  the  event,  that  if  it  came  to  hard  blows 
Gennany  would  derive  a  profit  from  her  expenditure  of  men  and 
money.  In  the  temper  of  both  there  was  little  room  for  adjust- 
ment, except  by  friendly  intervention.  Great  Britain  made  the 
offer  and   it  is  as  certain  as  any  event  that  has  not  actually 
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become  a  fact,  that  a  frank  understanding  through  this  friendly 
aid  would  have  dispelled  the  clouds.  The  treaty  of  1856  to 
which  both  France  and  Germany  were  parties  was  invoked  to 
make  intervention  possible,  but  France  rested  her  refusal  upon 
the  liberty  allowed  each  party  to  that  instrument  to  be  the  sole 
judge  in  all  matters  which  involved  her  dignity,  Prussia  also 
declined  the  golden  opportunity  and  we  know  the  result.  France 
has  atoned  in  the  dust  of  defeat  and  the  humiliation  of  a  dis- 
membered territory  for  this  view  of  what  constituted  a  nation's 
dignity.  Her  trials  and  sufferings  have  not  been  in  vain  if  the 
world  has  learned  a  lesson  from  her  fate,  and  if  her  victor,  even 
in  his  triumph,  has  discovered  that  such  triumphs  may  be  too 
dearly  bought. 

The  Franco-Prussian  war  has  been  selected  and  dwelt  upon  out 
of  so  many  other  wars,  because  it  is  the  most  recent  and  the  most 
destructive  and  the  most  causeless  of  modern  times.  It  is  a  barren 
study  to  inquire  into  the  respective  responsibility  of  either  nation. 
The  warlike  instincts  of  both  were  aroused  and  where  two  men  or 
two  million  men  are  anxious  for  a  quarrel  the  malignant  fates  to 
which  they  listen  so  readily,  are  sure  to  afford  the  pretext. 
Like  our  own  War  of  Secession  the  causes  were  sown  many 
years  before  the  victims  fell  upon  the  battle-field.  These  causes 
were  deep  in  human  nature  and  in  past  history.  The  fruit  had 
grown  and  it  must  be  plucked.  But  we  are  wiser  to-day  and 
know  that  there  are  other  means  of  reconciling  international 
quarrels  than  emulation  in  homicide.  Strangely  enough  we,  the 
youngest  among  the  mighty  nations  of  the  world,  have  been 
schoolmasters  for  a  hundred  years.  We  have  taught  the  pos- 
sibility of  ruling  a  great  nation  by  law  alone ;  we  have  taken 
the  sceptre  from  kings  and  given  it  to  judges,  with  advan- 
tage; we  have  suffered  free  speech  and  free  writing  to  be 
pushed  to  the  verge  of  lunacy  and  yet  have  kept  our  freedom. 
Unconsciously  the  nations  of  the  world  are  looking  to  us  and 
following  with  hesitating  step  in  the  paths  that  we  have  trodden. 
Since  we  have,  at  the  expense  of  costly  amputation,  rid  ourselves 
of  the  blight  of  slavery,  we  stand  morally  in  the  very  vanguard 
of  civilized  mankind ;  while  we  have  been  great  enough  to  fear 
no  army  or  navy  of  the  world,  we  have  shown  our  greatness  still 
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more  conspicuously  by  our  admiration  of  and  devotion  to  peace. 
From  the  earliest  days  of  our  history  we  have  condemned  war 
as  the  enemy  of  the  human  race,  from  the  earliest  days  we  have 
advocated  arbitration  as  the  only  reasonable  method  of  adjusting 
disputes. 

Over  one  hundred  years  ago  the  young  Commonwealth  made 
its  first  Treaty  of  Arbitration  to  settle  the  question  of  boundaries 
with  Great  Britain,  and  from  that  day  until  this  she  has  never 
hesitated  to  control  her  resentments  and  to  hold  back  the  anger 
of  her  people  that  judgment  and  not  violence  might  determine 
the  right.  From  that  time  until  to-day  we  have  on  forty-seven 
occasions  appeared  as  parties  in  these  international  litigations. 
In  every  case  we  have  accepted  the  verdict  as  fully  and  freely 
as  though  countless  bayonets  were  ready  to  enforce  it,  until  we 
have  established  a  practice  of  justice  and  fair  dealing  which  has 
called  forth  the  admiration  of  the  world.  Great  Britain,  to  her 
honor  be  it  said,  has  not  been  far  behind  us  in  the  example  that 
we  have  given.  She,  too,  has  preferred  law  to  violence,  and  the 
two  great  English-speaking  nations  have  seized  every  opportun- 
ity to  resort  to  the  forms  of  justice  which  appeal  to  their  reason, 
rather  than  to  indulge  those  instinctive  resentments  which  are 
part  of  man's  inferior  nature.  There  are  few  more  hopeful 
signs  in  the  history  of  Arbitration  than  that  between  Great 
Britain  and  the  United  States  which  is  known  as  the  Geneva 
Arbitration.  It  is  the  most  conspicuous  instance  of  a  resort  to 
friendly  adjustment  where  provocation  was  so  great,  for  our 
people  had  indeed  suffered  under  a  real  and  bitter  grievance. 
When  the  very  existence  of  the  nation  was  in  jeopardy,  when 
brother  was  arrayed  against  brother  and  the  whole  fabric  of  our 
government  was  tottering  to  possible  ruin,  a  friendly  nation  con- 
nived at  efforts  of  the  Union's  enemies,  and  indirectly  aided  in 
their  attempts  at  our  disruption.  If  there  is  anything  more 
difficult  to  forgive  than  injury  we  have  suffered,  it  is  the  injury 
that  we  have  inflicted.  Both  nations  therefore  had  much  to 
forgive  and  much  cause  for  resentment,  but  they  mastered  the 
temptation,  and  the  result  was  the  great  lesson  of  the  century. 
Since  this  great  object-lesson  in  International  Arbitration,  it  is 
idle  to  talk  of  insurmountable  obstacles  in  the  way  of  promoting 
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peace.  If  the  United  States  could  condone  the  depredations  of 
the  Alabama,  and  Great  Britain  could  pay  for  them  as  she  did, 
arbitration  must  be  easy.  But  it  was  never  so  easy  as  to-day. 
All  the  civilization  of  the  age  is  against  war,  and  its  intelligence, 
and  learning,  its  science  and  its  art,  its  greater  tenderness  for 
human  life,  its  love  of  the  beautiful,  its  commercial  interests,  all 
these  are  co-operating  in  harmonious  solicitude  to  drive  war  from 
the  face  of  the  earth.  The  world  knows  too  much  to  put  its 
faith  in  war.  What  has  war  ever  done  to  settle  great  questions? 
I  speak  not  of  defensive  wars,  of  resistance  to  unjust  aggression, 
for  these  may  no  more  be  condemned  than  the  effort  that  the 
peaceful  traveler  makes  to  resist  the  banditti  who  look  to  his 
purse.  Nations  may  be  broken  up  and  divided  as  in  the  case  of 
the  early  colonies  and  Great  Britain,  and  of  the  several  Ameri- 
can Bepublics  and  Spain ;  war  then  seems  unavoidable,  for  the 
bonds  that  have  become  oppressive  can  only  be  rent  by  force, 
I  speak  of  war  as  a  conflict  between  two  independent  nations, 
striving  to  obtain  satisfaction  for  wounded  honor,  or  to  settle  a 
boundary  question,  or  to  collect  a  financial  claim.  This  proce- 
dure as  a  means  of  obtaining  justice  is  fast  becoming  obsolete. 
And  how  should  it  be  otherwise?  Montaigne  has  truly  said  that 
**  the  envy  or  spite  of  one  single  man,  his  pleasure,  or  a  fit 
of  domestic  jealousy,  causes  that  ought  not  to  excite  two  fish- 
wives to  scratch  one  another's  faces, —  these  have  been  causes 
enough  for  great  trouble.'*  But  despotic  rulers  with  this  power 
for  mischief  are  fortunately  rare.  The  people  must  be  consulted 
about  war  and  have  a  voice  on  the  subject. 

There  is  no  more  formidable  obstacle  to  causeless  international 
conflict  than  the  newspaper,  provided  the  soldier  can  read  it, 
which  in  our  country  at  least  he  generally  can  do.  True,  the 
newspaper  sometimes  indulges  for  temporary  purposes  in  wordy 
effervescence,  and  seeks  to  stimulate  the  fighting  spirit  for  no 
wholesome  end,  but  upon  the  whole  the  influence  of  the  press  is 
an  influence  of  peace.  The  press  realizes  the  value  of  interna- 
tional harmony  from  the  standpoint  of  commerce,  and  on  grave 
occasions  is  ready  to  advise  against  violence,  to  deprecate  rash- 
ness, and  to  prefer  reasonable  settlement  to  violent  experiment. 
It  has  done  much  to  prevent  war  by  bringing  vivid  pictures  of 


Digitized  by 


Google 


INTERNATIONAL  ABBITBATION.  333 

its  horrors  into  every  home,  by  tearing  off  some  of  its  fine  bat 
false  pretenses,  by  showing  its  ghastliness  and  ruthless  destruc- 
tion, as  they  were  never  shown  before.     Butchery  unadorned  is 
not  a  pleasant  subject  of  contemplation.     The  war  correspondent 
has  been  an  apostle  of  peace ;  he  has  made  his  pen  pictures  preach 
an  unconscious  sermon  to  his  readers.  'The  pity  of  it  never 
struck  the  looker-on  as  it  does  to-day.     We  generally  saw  war  at 
a  great  distance  as  through  a  glass,  darkly,  and  heard  but  a  vague 
and  uncertain  echo  of  the  turmoil.     The  heinousness  of  the 
crime  of  causeless  war  was  never  fully  realized  until  it  was  felt 
that  this  was  not  the  only  means  of  vindicating  national  rights. 
It  is  possible  to  settle  questions  without  violating  all  the  com- 
mandments ;  it  is  not  impossible  to  preserve  national  self-respect 
without  the  sacrifice  of  human  victims.     The  boy  who  has  grown 
into  manhood  after  passing  through  years  of  schooling  is  soon 
taught  these  things,  and  learns  that  he  himself  has  a  certain 
importance.     He  may  be  only  a  pawn  on  the  chess-board,  but 
pawns  may  check  the  king.     He  may  overrate  but  certainly  does 
not  underestimate  his  importance,  and  readily  learns  that  he  has 
a  real  if  uncertain  cash  value.     He  does  not  care  of  his  own  free 
choice  to  shoulder  a  musket,  even  of  the  latest  pattern,  unless 
it  is  plain  to  him  that  the  honor  of  his  country  is  at  stake. 
He  is  above  all  things  practical.     He  will  lay  down  his  life  if 
needs  be,  as  bravely  as  the  off-shoot  of  any  other  race,  but  he 
will  not  be  contented  with  a  vague  formula;  he  must  have  a 
reason  for  leaving  his  workshop  or  his  farm  to  put  on  a  uniform, 
and  looks  to  the  press  to  tell  him  what  the  quarrel  is  about.     He 
has  been  told  and  taught  and  is  ready  to  believe  that  quarrels 
can  be  settled  by  judges  as  well  where  millions  of  men  are  con- 
cerned on  each  side,  as  where  single  litigants  are  engaged  in 
vindicating  their  respective  rights. 

He  is  practical  and  therefore  wants  a  real  solution.  He  wants 
a  decision  that  settles  something.  He  knows  that  wise  and  hon- 
est men  who  have  carefully  studied  the  evidence  are  more  likely 
to  reach  the  requirements  of  justice  than  armed  troops  however 
brave,  with  their  commanders  however  patriotic  I  The  wisest 
and  best  of  the  soldiers  whom  he  has  known  have  admonished 
him  against  war.     **  War  is  hell,^'  said  General  Sherman,  and 
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this  monosyllabic  description  can  scarcely  be  improved  in  brevity 
and  truth.  He  had  seen  it  at  its  worst,  and  had  emerged  from 
it  one  of  the  idols  of  his  people,  but  he  knew,  because  he  had 
seen,  that  the  horrors  that  we  can  only  imagine  as  the  accom- 
paniments of  perdition  may  alone  give  an  adequate  idea  of  the 
horrors  of  real  war* 

Ijleneral  Grant,  who  stands  as  high  in  our  esteem  as  any  com- 
mander since  Washington,  also  denounced  the  expense  and 
savagery  of  war  to  his  people.  He  told  them  in  accents  the 
sincerity  of  which  no  man  can  doubt,  that  he  never  knew  a 
quarrel  which  could  not  have  been  better  composed  by  friendly 
adjustment,  than  by  resort  to  war. 

Such  authorities  as  these  will  more  than  outweigh  the  few  ex- 
ceptions which  we  find  to  pat  war  on  the  back  as  a  blessing,  and 
to  praise  it  as  a  divine  agency  for  good.  Hegel,  for  instance, 
says  that  war  is  not  an  absolute  evil  and  that  perpetual  peace 
would  be  a  condition  of  moral  stagnation  for  the  nations.  De 
Maistre  adopting  a  higher  tone  declares  that  war  is  a  divine  fact, 
an  instrument  of  the  Kingdom  of  Providence  destined  to  the 
necessary  expiation  of  the  crimes  of  men.  The  soldier  and  the 
executioner,  he  thinks,  are  both  professional  killers  who  should 
be  equally  honored.  It  is  a  pity  that  such  writers  of  paradox 
cannot  find  a  less  ghastly  subject  for  the  exercise  of  their 
unconscious  humor.  The  most  conspicuous  advocate  of  war  in 
modern  times,  however,  is  Marshal  Moltke.  **  War,'*  he  says, 
**  enters  into  the  views  and  designs  of  Providence;  it  is  a  means 
for  the  people  worthy  of  fulfilling  their  object  on  earth,  a  divine 
mission  not  to  fall  into  decay  and  to  retemper  the  edge  of  their 
manhood."  A  curious  way  indeed  of  avoiding  decadence,  and 
an  expensive  one.  Was  it  necessary  to  slaughter  the  40,000  un- 
fortunate men  on  the  field  at  Vionville  and  St.  Privatin  order  to 
retemper  the  manhood  of  these  two  great  nations?  How  many 
soldiers  ishould  be  slain,  and  how  many  villages  burned,  and  how 
many  provinces  devastated  before  the  highest  culture  is  reached? 
When  and  how  can  we  be  certain  that  decadence  is  stayed,  and 
that  progress  requires  no  further  killing  of  men?  Who  shall 
furnish  periodical  and  plausible  pretexts  for  war  to  be  applied 
when  the  necessity  arrives,  not  that  justice  may  have  her  sway. 
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but  that  men  may  not  be  pampered  into  effeminacy  by  the  charms 
of  peace?  We  might  ask  this  great  warrior  when  he  discovered 
and  how,  that  war  entered  into  the  views  and  designs  of  Provi- 
dence ;  what  winged  messenger  of  the  Prince  of  Peace  vouch- 
safed for  his  private  illumination  the  fearful  fact  that  war  was 
permitted  to  nations  worthy  of  fulfilling  upon  earth  a  divine  mis- 
sion, to  preserve  them  from  decay.  If  we  can  feel  quite  sure 
that  this  accomplished  soldier  really  was  inspired  to  express  such 
appalling  sentiments,  we  must  despair  of  the  future  of  the  world, 
Then^  indeed,  may  peace  veiling  her  tear-stained  face  fall  at  the 
feet  of  the  great  warriors,  proclaim  her  abdication  and  yield  her 
sweet  offices  to  the  demands  of  bloody  war* 

No,  neither  Marshal  Moltke,  nor  others  who  may  take  the 
same  dark  view  of  the  tendencies  of  the  human  race,  can  stem 
the  current  and  beat  down  the  rising  tide.  The  world  has 
supped  full  of  horrors  and  slaughter  and  needless  destruction  for 
thousands  of  years  and  when  the  dawn  appears  on  the  horizon 
we  may  be  assured  that  the  sunshine  is  about  to  rise;  we  know 
that  the  storm  is  over  when  the  sky  is  red. 

It  is  true  that  the  more  humane  civilization  of  the  age  has 
sought  to  mitigate  the  cruelties  inseparable  from  a  condition  of 
war.  The  victorious  army  no  longer  turns  its  prisoners  into 
food.  The  vanquished  are  no  longer  sold  as  slaves  for  the 
enrichment  of  the  captors ;  they  are  treated  with  such  humanity 
as  the  situation  of  the  parties  permits.  But  nevertheless  the 
horrors  and  destruction  incident  to  modem  warfare  are  ascend- 
ing in  a  rapidly  increasing  ratio.  The  ingenuity  of  man  is 
nowhere  more  manifest  than  where  he  devises  means  for  dealing 
death  upon  his  fellows.  While,  as  we  have  seen,  there  may  be  a 
rational  difference  of  opinion  as  to  the  comparative  merits  of 
the  chassepot  and  the  needle-gun,  the  race  has  not  stopped. 
One  nation  has  devised  a  new  rifle  which  is  spoken  of  with 
delight  and  admiration  by  experts ;  it  is  a  gem  as  an  agent  of 
speedy  annihilation.  The  bullet  has  emerged  from  the  element- 
ary condition  as  a  simple  perforator  of  the  human  organs,  for  it 
has  been  taught,  while  it  breaks  the  bone,  at  the  same  time  to 
pulverize  it,  so  that  the  great  advantage  is  presented  by  its  use 
not  only  of  temporarily  disabling  the  smitten  limb,  but  of  insur- 


Digitized  by 


Google 


336  31   AMERICAN   LAW   REVIEW. 

ing  agaioBt  recovery  of  the  victim,  the  superadded  benefit  of 
compulsory  amputation  being  among  the  rewards  of  the  new 
plan.  Besides,  the  bullet  itself  is  encased  in  nickel  plate,  thus 
affording  in  its  improved  appearance  an  artistic  presentation  of 
improved  capacity  for  mischief  which  deserves  admiration  and 
praise,  if  it  be  inspired  by  Providence  to  prevent  national  decay. 

Thus  for  the  smaller  weapon  which  can  only  deal  death  at  the 
rate  of  three  or  four  men  to  one  bullet.  But  the  main  progress 
seems  to  be  in  the  production  of  the  huge  monster  whose  powers 
to  mow  down  columns  of  men  like  blades  of  grass  have  been 
greatly  increased.  The  new  Canet  gun  which  appears  to  have 
been  adopted  as  a  peace-preserver  by  the  French  government 
will  throw  a  shell  loaded  with  300  bullets  five  times  a  minate 
with  a  range  of  seven  thousand  yards.  But  Herr  Krupp  is  not 
to  be  undone  by  these  Gallic  efforts  to  avoid  war,  and  it  is  mys- 
teriously said  that  he  has  contributed  to  the  good  cause  a  still 
more  eloquent  advocate  of  G  erman  philanthropy.  It  is  suggested 
in  addition  that  such  improvement  in  armaments  will  require 
additions  to  the  army,  which  will  be  increased  in  France  by 
75,000  men,  naturally  necessitating  the  same  addition  of  guard- 
ians of  the  peace  on  the  side  of  Germany.  We  are  thus  rapidly 
approaching  the  hitherto  unknown  condition  where  huge  armies 
will  destroy  each  other  before  either  is  visible  to  the  other  save 
through  a  telescope.  Perhaps  this  intolerable  progress  is  to  be 
the  means,  in  the  designs  of  Providence,  for  averting  a  conflict 
which  no  man  can  contemplate  without  the  feeling  that  a  new 
vista  of  horrors  may  teach  the  world,  at  any  moment,  that  the 
wars  of  the  past  have  been  as  the  games  of  children. 

If  the  advocates  of  war  will  only  ponder  upon  these  things, 
and  try  to  bring  before  the  eye  of  their  fancy  an  image  of  the 
possibilities  which  they  are  striving  to  turn  into  probabilities, 
they  may  conclude  that  the  blood-letting  which  they  so  cheer- 
fully advocate  may  not  be  regulated  according  to  hygienic  prin- 
ciples. The  life  blood  of  a  nation  is  too  precious  to  be  left  to 
the  mercy  of  exi)erts,  who  are  experts  only  in  shedding  it,  but 
who  are  not  always  able  to  stop  the  flow  of  the  life-giving  fluid, 
after  they  have  started  it.  For  war  is  cruel  and  wasteful  at  its 
best,  and  we  may  expect  to  see  it  at  its  worst  when  it  next  breaks 
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out;  what  that  worst  may  be  imagination  cannot  picture,  for 
there  is  nothing  in  the  records  of  the  past  to  afford  facilities  of 
comparison. 

To-day  the  United  States  and  Great  Britain  are  striving  to 
crown  the  glories  of  this  dying  century  with  something  better  and 
greater  than  the  world  has  seen.  It  is  proposed  to  abolish  hom- 
icide as  a  test  of  international  right,  by  submitting  causes  of  dis- 
pute to  the  calm  judgment  of  wise  men ;  a  solution  so  simple 
and  so  economical  that  it  requires  great  ingenuity  to  assail  it  with 
plausible  reasons.  All  concede  that  in  theory  the  plan  is  admir- 
able, that  in  practice  on  a  limited  scale  it  has  proved  of  price- 
less value,  that  it  is  infinitely  more  likely  to  produce  rational 
results,  than  the  only  other  alternative,  viz. :  resort  to  war. 

But,   say  the  objectors,  what  if   our  national  honor  should 
become    involved?    A  momentous    question    indeed,   and  one 
absolutely  impossible  of  reply,  until  we  are  told  what  is  this 
national  honor,  wherein  it  lies,  and  how  best  it  may  be  asserted. 
In  what  one  of  our  many  differences  with  Great  Britain  has  our 
honor  become  so  involved  that  the  delicacy  of  its  constitution 
required  a  prompt  and  vigorous  regime  of  blood  and  iron?    And 
yet  we  have  had  hot  and  long  disputes  where  honor  might  have 
been  called  to  the  front  by  either  nation,  and  made  the  pretense 
for  a  refusal  to  arbitrate.     A  nation's  honor,  I  would  venture  to 
say,  b  never  compromised  by  temperance  nor  injured  by  for- 
bearance.    A  nation's  honor  is  not  served  by  rash  counsels,  nor 
by  violent  impulses  recklessly  indulged  in.     It  is  indeed  a  frail 
and    delicate  possession,  if  it  cannot  live  in  an  atmosphere  of 
peace,  it  is  a  dangerous  one  if  it  is  tarnished  by  friendly  discussion 
and  a  disposition  to  hearken  to  the  voice  of  justice.     National 
honor  may  perhaps  shine  all  the  brighter  when  a  great  nation 
is  slow  to  admit  that  her  just  dignity  may  be  imperiled  by  the 
act  of  others.     The  honor  of  a  nation  is  in  her  keeping,  not  in 
that  of  her  neighbors;  it  cannot  be  lost  save  by  her  own  act. 
To  preserve  her  honor  should  be  her  main  object  and  purpose, 
bat  she  should  not  readily  believe  those  who  tell  her  that  by  hard 
blows  alone  may  its  integrity  be  protected.    A  nation's  honor 
consists  in  fidelity  to  her  engagements,  in  canning  out  her  con- 
tracts  in  spirit  as  in  the  letter,  in  pajdng  her  just  debts,  in 
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respecting  the  rights  of  others,  in  promoting  the  welfare  of  her 
people,  in  the  encouragement  of  truth,  in  teaching  obedience  to 
the  law,  in  cultivating  honorable  peace  with  the  world.  How 
can  our  national  honor  be  so  grievously  invaded  that  there  can 
be  no  room  for  remonstrance,  no  time  for  discussion,  no  oppor- 
tunity allowed  the  aggressor  for  amendment?  Spain  within  a 
few  years  offended  Germany  most  grievously,  and  it  was  said 
insulted  her  flag,  but  Germany  nevertheless  arbitrated  with 
Spain,  and  allowed  the  Pope  to  decide  the  question  at  issue. 
Has  Germany's  honor  suffered  thereby?  We  seized  British 
ships  in  the  Behring  Sea  and  condemned  them  in  our  ports,  a 
most  grievous  insult  according  to  the  sensitive  and  self-consti- 
tuted custodians  of  British  honor,  but  Great  Britain  adopted 
peaceful  counsels,  and  a  wise  court  heard,  examined  and  decided 
the  case  without  any  apparent  injury  to  British  honor.  Why  is 
war  a  more  reliable  defender  of  our  national  honor  than  arbitra- 
tion? Beadiness  to  fight  may  serve  to  prove  that  our  country  is 
not  afraid  to  fight,  but  the  world  knows  that  to-day  and  needs 
no  proof.  War  may  prove  that  we  have  a  gallant  people  behind 
our  government  ready  to  spend  life  and  fortune  for  a  good  cause, 
but  the  world  knows  that  of  old.  Why  renew  that  proof? 
War  may  show  that  our  financial  resources  are  practically 
inexhaustible,  and  that  we  are  able  to  build  and  buy  the  most 
approved  engines  of  destruction,  but  that,  too,  is  of  public 
notoriety.  Let  us  not  call  witnesses  where  the  facts  are  con- 
ceded, nor  embark  upon  expensive  methods  to  satisfy  the  world 
of  what  the  world  is  already  quite  convinced.  As  with  men 
honor  often  means  pride  unembarrassed  by  scruples,  so  it  may 
be  with  a  nation.  The  standard  with  men  differs  according  to 
latitude  and  surroundings,  to  social  institutions  and  traditions,  to 
civilization,  religion,  and  many  things.  Men  resort  to  the  shot- 
gun, the  revolver,  the  bowie  knife  or  the  club  to  heal  or  defend 
their  honor,  and  lose  it  as  often  as  they  mend  it.  The  effort  of 
civilization  has  been  for  years  to  teach  them  that  violence  is  not 
the  safest  champion  of  offended  dignity,  that  the  methods  of 
the  bravo,  the  manners  of  the  ruffian  or  the  tyranny  of  the  bully 
may  best  be  dealt  with  by  a  firm  court  and  an  officer  of  the 
law.     Why  should  nations  be  prompt  to  seek  redress  through 
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force,  so  long  as  reason  may  be  heard  and  reason's  voice  is  still 
respected? 

Blaster  with  nations  as  with  individuals  is  dying  out.  It  is 
heard  at  times,  but  its  voice  squeaks,  and  shows  senility.  It 
cannot  as  of  old  arouse  a  nation  into  unthinking  wrath  nor  drive 
it  from  its  propriety.  The  wisdom  and  the  experience  of  the 
world  are  against  it. 

It  was  a  favorite  saying  of  Napoleon,  he  had  borrowed  it 
from  Montesquieu,  that  no  man  is  strong  enough  to  fight  against 
la  nature  des  choses  (the  nature  of  things).  It  will  get  the 
best  of  him  in  the  end,  for  the  moral  forces  of  nature  are  based 
on  immutable  and  eternal  principles;  they  will  not  be  put  down. 
They  may  be  delayed,  but  they  cannot  be  stayed. 

The  day  has  gone  by  when  honorable  preferment  could  only 
be  gained  in  war.  The  splendid  triumphs  of  peace  are  winning 
over  the  heart  of  man  from  the  glories  of  war.  Perhaps  the 
boy  of  to-day,  by  the  time  he  has  cast  his  first  vote,  may  think 
it  as  well  to  be  an  Edison  as  a  Napoleon,  a  Pasteur  as  a  Welling- 
ton, a  Franklin  as  a  von  Moltke,  to  build  as  to  destroy,  to  save 
as  to  kill,  to  love  as  to  hate.  To  labor  for  his  bread,  and  to 
earn  it  by  the  sweat  of  his  face  is  the  curse,  mercifully  trans- 
formed into  a  blessing,  but  labor  must  and  shall  enjoy  its  rewards 
in  peace.  The  divine  founder  of  the  Christian  Church  gave  His 
peace  and  left  His  peace  to  those  who  followed  Him  as  a  price- 
less gift;  now  His  followers  with  insistent  prayer  that  has  been 
growing  into  irresistible  volmne  demand  of  their  rulers  that  this 
inheritance  shall  not  be  taken  from  them  on  vain  and  shallow 
pretexts.  Order  has  become  the  watchword  of  a  growing 
civilization  and  order  means  the  law,  not  the  law  of  violence, 
not  the  law  facetiously  called  the  law  of  war, — that  is  the 
law  of  lawlessness,  —  but  the  law  which  grows  from  a  living 
sense  of  justice,  which  depends  upon  reason,  which  invokes 
patience. 

The  war  of  the  future  shall  be  the  bloodless  war  of  right 
against  wrong,  of  good  against  evil,  of  truth  against  falsehood. 
We  have  had  bitter  and  bloody  wars  called  wars  of  religion, 
but  the  universal  rule  is  to-day  toleration  and  charity  in  the 
realm  of  conscience ;  can  we,  shall  we  in  the  light  of  nineteen 
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centuries  of  Christianity  ever  see  such  wars  again  ?  We  have 
had  great  wars  of  succession,  but  the  successions  of  kings  and 
presidents  are  settled  by  law,  and  the  claim  to  rule  as  of  Divine 
right,  if  ever  made,  causes  a  smile  of  courteous  commiseration. 
Wars  of  conquest  have  devastated  the  world,  but  who  seeks  to- 
day to  remove  his  neighbor's  landmark?  The  grave  causes  of 
war  that  made  deadly  conflicts  as  inevitable  as  they  were  frequent 
have  died  out. 

The  old  element  of  personal  prowess  too  is  fast  disap- 
pearing. Fancy  the  grim  veterans  of  Napoleon's  Old  Guard 
as  with  steady  eye  and  steady  step  they  marched  with  glist- 
ening bayonets  to  decide  the  day,  cool  as  on  a  holidaj 
parade,  ready  to  die  for  their  great  leader's  fame,  knowing  but 
one  duty  and  doing  it,  fancy  them  to-day  with  modem  weapons 
mocking  their  courage  and  bidding  them  die  before  they  could 
reach  their  foe ;  fancy  our  gallant  Sheridan  with  his  Winchester 
braves  charging  a  battery  of  guns  that  kill  at  five  miles  distance 
or  meeting  infantry  that  was  dealing  out  death  at  such  rate  that 
personal  gallantry  meant  only  patient  endurance  of  certain  death. 
Let  those  who  talk  of  war  and  its  glories  ponder  upon  these 
things  and  remember  to  what  they  would  condemn  the  men 
whom  they  so  flippantly  enlist  for  the  battles  of  the  future.  The 
prejudices,  caprices,  errors  and  passions  of  men  may  defer  the 
hour  of  triumph,  but  come  it  must;  the  constant  tendency  of 
man  is  towards  peace,  as  soon  as  he  emerges  from  the  primitive 
condition  wherein  he  most  closely  resembles  the  inferior  tenants 
of  the  earth.  Individually  he  longs  for  rest  and  the  enjoyment 
of  life.  He  undergoes  hardship  that  he  may  have  security  and 
ease.  Two  thousand  years  ago  the  Roman  poet  expressed  it  in 
his  graceful  verse  that  can  only  be  inadequately  transferred  into 
English: — 

Caaght  in  the  wUd  Egean  Seas 
The  saUor  bends  to  heaven  for  ease, 
WhUe  clouds  the  fair  moon's  lustre  hide 
And  not  a  star  his  course  to  guide. 
Furious  in  war  the  Thracian  prays 
The  quivered  Mede,  for  ease,  for  ease, 
A  blessing  never  to  be  sold. 
For  gems,  for  purple,  or  for  gold. 
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The  good  fight  of  peace,  and  for  peace,  is  fairly  won.  Honor 
to  those  who  have  achieved  it,  and  shown  themselves  the  friends 
of  the  human  race.  The  great  consummation  may  be  deferred, 
but  come  it  will.  As  Hamlet  said  of  death :  If  it  be  now,*  'tis 
not  to  come;  if  it  be  not  to  come,  it  will  be  now;  if  it  be  not 
now,  yeC  it  will  come. 
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THE  SUPEEME  COURT  ON  THE   MHilTAEY  STATUS. 

The  Court  of  Appeals  of  the  District  of  Columbia  has  said 
that  there  is  **  some  room  for  question  "  whether  the  provisions 
of  the  Fifth  and  Sixth  Amendments  of  the  constitution  of  the 
United  States,  which  prescribe  that  no  man  shall  be  deprived  of 
life,  liberty,  or  property  without  due  process  of  law,  and  that 
in  criminal  prosecutjons  the  accused  shall  enjoy  the  right  to 
be  informed  of  the  nature  and  cause  of  the  accusation  against 
him,  apply  to  persons  in  the  military  service  ^  —  meaning,  of 
course,  in  their  military  relations;  for  when  a  person  enters 
the  military  service  he  does  not  cast  off  his  ordinary  obliga- 
tions as  a  citizen,  but  enters  into  a  new  relation  in  addition  to 
the  old.  That  the  administration  of  military  justice,  or  the 
system  of  court-martial  procedure,  is  not  controlled  by  the 
amendments  of  the  constitution,  had  been  strongly  presented 
to  the  court  in  argument,  but  as  the  matter  at  issue  could 
be  decided  without  answering  this  question,  it  was  avoided. 
It  is  not  easy,  perhaps,  for  the  civil  courts  to  appreciate 
that  the  soldier,  in  his  military  relation,  has  entered  a  new 
jurisdiction  entirely  separated  from  and  beyond  the  reach 
of  their  jurisdiction  and  even  of  the  amendments  of  the 
constitution.  Nevertheless,  it  would  have  saved  a  great  deal  of 
trouble  in  Armes'  case,  if  the  court  had  been  more  positive. 
Although  the  decision  in  that  case  fully  sustained  the  military 
authority,  this  question  was  left  very  much  in  the  same 
condition  in  which  it  was  found.  But  it  is  one  of  the  greatest 
importance,  with  reference  to  which  our  standing  should  be 
secure.  Let  us  see  what  may  be  gathered  from  the  opinions  of 
the  Supreme  Court  of  the  United  States,  for  that  court  has 
explained  the  military  status  in  such  manner  that  we  ought  to 
be  able  to  see  our  way  in  the  future. 

1  Closson  V,  Armes,  7  App.  D.  C.  460. 
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**NcMrbe  deprived  of  life,  liberty,  or  property,  without  due 
process  of  law."  **  This,"  says  Story ,^  **  is  but  an  enlargement 
of  the  language  of  Magna  Charta,  <  7iec  super  eum  ibimus^  nee 
super  eum  miUimus^  nisi  per  legale  Judicium  parium  suorum^  vel 
per  legem  terrae*  (neither  will  we  pass  upon  him,  or  condenm 
him,  but  by  the  lawful  judgment  of  his  peers,  or  by  the  law  of 
the  land).  Lord  Coke  says  that  these  latter  words,  jper  legem 
terrae  (by  the  law  of  the  land),  mean  by  due  process  of  law, 
that  is,  without  due  presentment  or  indictment,  and  being 
brought  in  to  answer  thereto  by  due  process  of  the  common 
law.^  So  that  this  clause  in  effect  affirms  the  right  of  trial 
according  to  the  process  and  proceedings  of  the  common  law."  * 

And  Kent  says:  **  The  words,  by  the  law  of  the  land^  as  used 
originally  in  Magna  Charta,  in  reference  to  this  subject,  are  un- 
derstood to  mean  due  process  of  law,  that  is,  by  indictment  or 
presentment  of  good  and  lawful  men ;  and  this,  says  Lord  Coke, 
is  the  true  sense  and  exposition  of  those  words.  The  better  and 
larger  definition  of  due  process  of  law  is,  that  it  means  law  in 
its  regular  course  of  administration,  through  courts  of  justice."  * 

And  Mr.  Justice  Curtis,  delivering  the  opinion  of  the  Supreme 
Court  in  the  case  of  Murray's  Lessee  v,  Hoboken  Land  and 
Improvement  Company,*  said : — 

**  The  words,  *  due  process  of  law,'  were  undoubtedly  intended 
to  convey  the  same  meaning  as  the  words,/  by  the  law  of  the 
land,'  in  Magna  Charta.  Lord  Coke,  in  his  commentary  on 
those  words,*  says  they  mean  due  process  of  law.  The  consti- 
tutions which  had  been  adopted  by  the  several  States  before  the 
formation  of  the  Federal  constitution,  following  the  language 
of  the  great  charter  more  closely,  generally  contained  the  words, 
*  but  by  the  judgment  of  his  peers,  or  the  law  of  the  land.'  The 
ordinance  of  Congress  of  July  13,  1787,  for  the  government  of 
the  territory  of  the  United  States  northwest  of  the  river  Ohio, 
used  the  same  words. 

1  Story  on  the  Constltation,  Sec  Black.  Comm.  App.  304^  805;  Barring- 
1789.  ton  on  Statutes,  17;  Id.  86,  87. 

>  2  Inst.  60,  51 ;  2   Kent's   Com.  '  Id. 

Lect  84,  p.  10  (2d  ed.,  p.  18);  Cave's         «  Kent's  Com.,  Vol.  2,  p.  18. 
English  Liberties,    p.    19;    1    Tack.  »  18  How.  272. 

«  2  Inst.  50. 
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**  The  constitution  of  the  United  States,  as  adopted,  contained 
the  provision,  that  *  the  trial  of  all  crimes,  except  in  cases  of 
impeachment,  shall  be  by  jury/  When  the  fifth  article  of 
amendment  containing  the  words  now  in  question  was  made,  the 
trial  by  jury  in  criminal  cases  had  thus  already  been  provided 
for.  By  the  sixth  and  seventh  articles  of  amendment,  further 
special  provisions  were  separately  made  for  that  mode  of  trial  in 
civil  and  criminal  cases.  To  have  followed,  as  in  the  State  con- 
stitutions, and  in  the  ordinance  of  1787,  the  words  of  Magna 
Oharta,  and  declared  that  no  person  shall  be  deprived  of  his  life, 
liberty,  or  property  but  by  the  judgment  of  his  peers  or  the  law 
of  the  land,  would  have  been  in  part  superfluous  and  inappro- 
priate. To  have  taken  the  clause,  *  law  of  the  land,'  without 
its  immediate  context,  might  possibly  have  given  rise  to  doubts, 
which  would  be  effectually  dispelled  by  using  those  words  which 
the  great  commentator  on  Magna  Oharta^  had  declared  to 
be  the  true  meaning  of  the  phrase,  ^  law  of  the  land,'  in  that 
instrument,  and  which  were  undoubtedly  then  received  as  their 
true  meaning." 

And  in  Callan  v.  Wilson,  Mr.  Justice  Harlan  remarked  as 
follows: — 

"  The  third  article  of  the  constitution  provides  for  a  jury  in 
the  trial  of  *  all  crimes,  except  in  cases  of  impeachment.'  The 
word  *  crime '  in  its  more  extended  sense,  comprehends  every 
violation  of  public  law ;  in  a  limited  sense,  it  embraces  offences 
of  a  serious  or  atrocious  character.  In  our  opinion,  the  provision 
is  to  be  interpreted  in  the  light  of  the  principles  which,  at  com- 
ipon  law,  determined  whether  the  accused,  in  a  given  class  of 
cases,  was  entitled  to  be  tried  by  a  jury.  It  is  not  to  be  con- 
strued as  relating  ov\y^  to  felonies,  or  offences  punishable  by 
confinement  in  the  penitentiary.  It  embraces  as  well  some 
classes  of  misdemeanors,  the  punishment  of  which  involves  or 
may  involve  the  deprivation  of  the  liberty  of  the  citizen.  It 
would  be  a  narrow  construction  of  the  constitution  to  hold  that 
no  prosecution  for  a  misdemeanor  is  a  prosecution  for  a  *  crime ' 
within  the  meaning  of  the  third  article,  or  a  ^  criminal  prosecu- 
tion '  within  the  meaning  of  the  Sixth  Amendment.  And  we  do 
not    think  that    the    amendment    was  intended    to    supplant 
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that  part  of  the  third  article  which  relates  to  trial  bj 
juiy.  There  is  no  necessary  conflict  between  them.  Mr,  Jus- 
tice Story  says  that  the  amendment,  *  in  declaring  that  the 
accused  shall  enjoy  the  right  to  a  speedy  and  public  trial  by  an 
impartial  jury  of  the  State  or  district  wherein  the  crime  shall 
have  been  committed  (which  district  shall  be  previously  ascer- 
tained by  law),  and  to  be  informed  of  the  nature  and  cause  of 
the  accusation,  and  to  be  confronted  with  the  witnesses  against 
him,  does  but  follow  out  the  established  course  of  the  common 
law  in  all  trials  for  crimes.  Story  on  the  Constitution,  Section 
1791.  And  as  the  guarantee  of  a  trial  by  Jury,  in  the  third 
article,  implied  a  trial  in  that  mode  and  according  to  the  settled 
rules  of  the  conmion  law,  the  enumeration,  in  the  Sixth  Amend- 
ment, of  the  rights  of  the  accused  in  criminal  prosecutions,  is  to 
be  taken  as  a  declaration  of  what  those  rules  were,  and  is  to  be 
referred  to  the  anxiety  of  the  people  of  the  States  to  have  in  the 
supreme  law  of  the  land,  and  so'  far  as  the  agencies  of  the  gen- 
eral government  were  concerned,  a  full  and  distinct  recognition 
of  those  rules,  as  involving  tfie  fundamental  rights  of  life,  liberty, 
and  property."  ^ 

Mr.  Justice  Harlan  further  remarked  that  according  to  many 
adjudged  cases,  arising  under  constitutions  which  declare,  gen- 
erally, that  the  right  of  trial  by  jury  shall  remain  inviolate,  there 
are  certain  minor  or  petty  offences  that  may  be  proceeded  against 
summarily,  and  without  a  jury;  and,  in  respect  to  other  offences, 
the  constitutional  requirement  b  satisfied  if  the  right  to  a  trial 
by  jury  in  an  appellate  court  is  accorded  to  the  accused. 

This  would  not,  however,  apply  to  the  trial  by  court-martial, 
which  may  be  for  a  capital  offence,  and  from  which  there  is  no 
appeal.  If  this  trial  is  **  due  process  of  law,"  it  would  seem  that 
it  must  be  governed  by  the  constitutional  safeguards  relating  to 
the  trial  by  jury.  But  the  history  of  military  law  shows  that 
the  trial  by  court-martial,  so  far  from  being  **  due  process  of 
law,"  was  the  creation  of  an  independent  system,  entirely  sep- 
arated from  it.  This  was  recognized  in  the  British  Mutiny  Act, 
to  which  we  trace  our  court-martial  system.     **  Provided  always, 

1  127  u.  S.  549. 
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that  nothing  in  this  act  contained  shall  extend  or  be  constmed  to 
exempt  any  officer  or  soldier  whatsoever  from  the  ordinary  pro- 
cess of  law/*  Manifestly  the  ordinary  process  of  law  here 
referred  to  was  quite  a  different  and  separate  system  from  that 
which  the  act  was  legalizing.  The  trial  by  court-martial  is  not 
due  process  of  law,  but  exists  under  the  constitution,  by  virtue 
of  a  power  unconnected  with  and  independent  of  those  provisions 
which  relate  to  the  ordinary  judicial  proceedings.* 

Mr.  Justice  Davis,  delivering  the  opinion  in  Ex  parte  Milligan,^ 
made  these  observations.  He  said,  that  the  provisions  of  the 
constitution  on  the  administration  of  criminal  justice  are  too 
plain  and  direct  to  leave  room  for  misconstruction  or  doubt  of 
their  true  meaning.  Those  applicable  to  the  case  were  found  in 
that  clause  of  the  original  constitution  which  says :  *  *  That  the  trial 
of  all  crimes,  except  in  cases  of  impeachment,  shall  be  by  jury," 
and  in  the  fourth,  fifth,  and  sixth  articles  of  the  amendments. 
These  securities  for  personal  liberties  thus  embodied,  were  such 
as  wisdom  and  experience  had  demonstrated  to  be  necessary  for 
the  protection  of  those  accused  of  crime.  And  so  strong  was 
the  sense  of  the  country  of  their  importance,  and  so  jealous  were 
the  people  that  these  rights,  highly  prized,  might  be  denied  them 
by  implication,  that  when  the  original  constitution  was  proposed 
for  adoption  it  encountered  severe  opposition ;  and,  but  for  the 
belief  that  it  would  be  so  amended  as  to  embrace  them,  it  would 
never  have  been  ratified. 

The  discipline  necessary  to  the  efficiency  of  the  army  and 
navy,  he  said,  required  other  and  swiflei*  modes  of  trial  than  are 
furnished  by  the  common  law  courts;  and,  in  pursuance  of  the 
power  conferred  by  the  constitution,  Congress  had  declared  tJie 
kinds  of  trials  and  the  manner  in  which  they  shall  be  conducted^ 
for  offences  committed  while  the  party  is  in  the  military  or  naval 
service.  Every  one  connected  with  these  branches  of  the  public 
service  is  amenable  to  the  jurisdiction  which  Congress  haa 
created  for  their  government,  and,  while  thus  serving ^  surrenders 

1  See  an  article  on  *<The  Articles  Military  to  the  Ciyll  Power;''  and 

of  War"  in  the  first  nnmber  of  the  brief   of    appellant,   in   the  case  of 

Journal  of  the  MUitary  Service  Inst. ;  Closson  v,  Armes. 
also  a  paper  on  ^'  The  Relation  of  the  *  4  Wall.  2. 
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hi8  right  to  be  tHed  by  the  civil  court.  All  other  persons,  citi- 
zens of  States  where  the  courts  are  open,  if  charged  with 
crime,  are  guaranteed  the  inestimable  privilege  of  trial  by  jury. 

The  minority  opinion  in  this  celebrated  case  was  delivered  by 
the  Chief  Justice ;  Justices  Wayne,  Swayne  and  Miller  concur- 
ring. Beferring  to  the  exception  in  the  Fifth  Amendment  with 
reference  to  the  land  and  naval  forces,  and  the  militia  when  in 
service,  he  said: — 

**  Now,  we  understand  this  exception  to  have  the  same  im- 
port and  effect  as  if  the  powers  of  Congress  in  relation  to  the 
government  of  the  army  and  navy  and  the  militia  had  been 
recited  in  the  amendment,  and  cases  within  those  powers  had 
been  expressly  excepted  from  its  operation.  The  States,  most 
jealous  of  encroachments  upon  the  liberties  of  the  citizen,  when 
proposing  additional  safeguards  in  the  form  of  amendments, 
excluded  specifically  from  their  effect  cases  arising  in  the  gov- 
ernment of  the  land  and  naval  forces.  Thus  Massachusetts  pro- 
posed that  *  no  person  shall  be  tried  for  any  crime  by  which  he 
would  incur  an  infamous  punishment  or  loss  of  life  until  he  be 
first  indicted  by  a  grand  jury,  except  in  such  cases  as  may  arise 
in  the  government  and  regulation  of  the  land  forces.'  The  ex- 
ception in  similar  amendments,  proposed  by  New  York,  Mary- 
land, and  Virginia,  was  in  the  same  or  equivalent  terms.  The 
amendments  proposed  by  the  States  were  considered  by  the  first 
Congress,  and  such  as  were  approved  in  substance  were  put  in 
form,  and  proposed  by  that  body  to  the  States.  Among  those, 
thus  proposed,  and  subsequently  ratified,  was  that  which  now 
stands  as  the  Fifth  Amendment  of  the  constitution.  We  cannot 
doubt  that  this  amendment  was  intended  to  have  the  same  force 
and  effect  as  the  amendment  proposed  by  the  States.  We  can- 
not agree  to  a  construction  which  will  impose  on  the  exception 
in  the  Fifth  Amendment  a  sense  other  than  that  obviously  indi- 
cated by  action  of  the  State  conventions. 

*♦  We  think,  therefore,  that  the  power  of  Congress,  in  the 
government  of  the  land  and  naval  forces  and  of  the  militia,  is 
not  at  all  affected  by  the  fifth  or  any  other  amendment." 

Although  the  opinion  of  the  court  in  this  case  is  not  so  ex- 
plicit in  its  language  as  that  of  the  minority  in  stating  that  the 
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govemmeDt  of  the  land  and  naval  forces  is  not  affected  by  the 
amendments^  this  would  seem  to  have  been  in  Justice  Davis' 
mind  also.  The  separateness  of  the  jurisdictions  was  evidently 
before  him  when  he  said  that  the  discipline  necessary  to  the 
efficiency  of  the  army  and  navy  required  other  and  swifter  modes 
of  trial  than  are  furnished  by  the  common  law  courts,  and  there- 
fore Congresis,  in  pursuance  of  power  conferred  by  the  consti- 
tution, had  declared  the  kinds  of  trial,  and  the  manner  in  which 
they  should  be  conducted,  for  offences,  committed  by  persons 
in  the  military  and  naval  services  —  that  is,  offences  against 
these  jurisdictions,  for,  except  in  so  far  as  the  person  who  enters 
either  service  thereby  assumes  new  obligations,  his  obligations 
existing  before  his  entry  into  service  remain  in  force,  modified, 
however,  to  some  extent  by  his  new  status. 

But  in  the  case  of  Dynes  t;.  Hoover,^  the  Supreme  Court  ex- 
pressly recognizes  the  independence,  within  their  own  special 
and  limited  spheres,  of  the  military  and  naval  systems,  or  at 
least  of  that  part  of  them  which  relates  to  court-martial  juris- 
diction. Citing  the  provisions  of  the  constitution  giving  Con- 
gress the  power  to  provide  and  maintain  a  navy  (this  was  a  case 
arising  in  the  navy),  and  to  make  rules  for  the  government  and 
regulation  of  the  land  and  naval  forces,  and  the  Fifth  Amendment 
which  excepts  oases  arising  in  the  land  or  naval  forces  from  the 
requirement  of  a  presentment  of  a  grand  jury  in  cases  of 
capital  or  otherwise  infamous  crime,  and  the  clause  declaring  the 
President  to  be  commander-in-chief,  the  Supreme  Court  (Mr. 
Justice  Wayne  delivering  the  opinion)  said  that  these  provisions 
show  that  Congress  has  the  power  to  provide  for  the  trial  and 
punishment  of  military  and  naval  offences  in  the  manner  then 
and  now  practiced  by  civilized  nations,  and  that  the  power  to  do 
so  is  given  without  any  connection  between  it  and  the  third  arti- 
cle of  the  constitution  defining  the  judicial  power  of  the  United 
States  ;  indeed,  that  the  two  powers  are  entirely  independent  of 
each  other.  Courts-martial  derive  their  jurisdiction  and  are  reg- 
ulated with  us  by  an  Act  of  Congress,  in  which  the  crimes  that 
may  be  conmiitted,  the  manner  of  charging  the  accused,  and  of 

1  20  How.  65. 
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trial,  and  the  punishments  which  may  be  inflicted,  are  expressed 
in  terms ;  or  they  may  get  jurisdiction  by  a  fair  deduction  from 
Hie  definition  of  the  crime.  What  these  crimes  are,  and  how 
they  are  to  be  punished,  is  well  known  by  practical  men  in  the 
navy  and  army,  and  by  those  who  have  studied  the  law  of  courts- 
martial  and  the  offences  of  which  they  have  cognizance.  With 
the  sentences  of  courts-martial  which  have  convened  regularly, 
and  have  proceeded  legally,  and  by  which  punishments  are 
directed,  not  forbidden  by  law,  or  which  are  according  to  the 
laws  and  customs  of  the  sea,  civil  courts  have  nothing  to  do,  nor 
are  they  in  any  way  alterable  by  them.  **  If  it  were  otherwise, 
the  civil  courts  would  virtually  administer  the  rules  and  articles 
of  war,  irrespective  of  those  to  whom  that  duty  and  obligation 
has  been  confided  by  the  laws  of  the  United  States,  from  whose 
decisions  no  appeal  or  jurisdiction  of  any  kind  has  been  given  to 
the  civil  magistrate  or  civil  courts/' 

*<Of  questions  not  depending  upon  the  construction  of  the 
statutes,''  said  Mr.  Justice  Gray,  in  Smith  v.  Whitney,  <*  but 
upon  unwritten  military  law  or  usage,  within  the  jurisdiction  of 
courts-martial,  military  or  naval  officers,  from  their  training  and 
experience  in  the  service,  are  more  competent  judges  than  the 
courts  of  common  law." 

And  in  the  case  of  Kurtz  v.  Moffitt,  he  said,  that  in  the  United 
States  the  line  between  civil  and  military  jurisdiction  has  always 
been  maintained ;  ^  that  the  Fifth  Article  of  Amendment  of  the 
constitution,  which  declares  that  ^*  no  pei*son  shall  be  held  to 
answer  for  a  capital  or  otherwise  infamous  crime,  unless  on  pre- 
sentment or  indictment  of  a  grand  jury,"  expressly  excepts 
*<  cases  arising  in  the  land  or  naval  forces,"  and  leaves  such 
cases  subject  to  the  rules  for  the  government  and  regulation  of 
those  forces  which,  by  the  eighth  section  of  the  first  article  of 
the  constitution 9  Congress  is  empowered  to  make;  that  courts- 
martial  form  no  part  of  the  judicial  system  of  the  United  States ; 
that  their  proceedings,  within  the  limits  of  their  jurisdiction, 
cannot  be  controlled  or  revised  by  the  civil  courts ;  and  that  Con- 
gress has  never  conferred  upon  civil  officers  or  magistrates  or 

1  See  the  remarks  of  Mr.  Justice  BrowD,  in  U.  S.  v.  Clark,  81  Fed.  Rep.  718. 
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private  citizens  any  power  over  offenders  punishable  only  in  a 
military  tribunal.  Agreeably  to  this  view,  neither  a  peace  officer 
nor  a  private  citizen  could,  without  legislative  authorization, 
arrest  a  military  offender,  without  a  warrant,  but  a  military 
officer  could. 

The  exposition  of  the  law,  given  in  Dynes  v.  Hoover,  has  been 
repeatedly  affirmed  by  the  Supreme  Court.  ^ 

Commenting  on  the  decision  of  the  Supreme  Court,  in  Dynes 
V.  Hoover,  the  Supreme  Court  of  the  District  of  Columbia, 
In  re  Esmond  et  al.,^  said  that  we  have  the  authority 
of  that  case  for  applying  the  principles  laid  down  in  Ex  parte 
Bigelow*  to  the  proceedings  and  judgment  of  a  court- 
martial  in  a  case  where  the  court  had  jurisdiction  of  the 
offence  and  of  the  person  accused.  **  In  the  case  before  us," 
said  the  court,  *<  it  is  clear  that  the  court-martial  had  jurisdiction 
of  the  kind  of  crime  for  which  the  petitioner  was  tried,  and  of 
the  person  of  the  prisoner.  Having  these,  it  had,  in  the  language 
of  Bigelow's  case,  *  jurisdiction  to  hear  and  decide  upon  the 
defences  offered  by  him,'  and  *  the  matter  now  presented  (atUre- 
fois  acquit)  was  one  of  these  defences. *|"  And  referring  to  the 
provisions  of  the  constitution  mentioned,  the  court  said: — 

**  These  provisions  contemplate  the  establishment  by  Congress 
of  two  distinct  systems  of  jurisdiction  for  the  punishment  of 
crime,  and  that  each  should  be  complete  and  sufficient.  In  other 
words,  they  import  that  the  power  of  Congress  *  to  make  rules 
for  the  government  of  the  land  and  naval  forces  *  includes  power 
to  establish  institutions  for  the  trial  and  punishment  of  crimes 
committed  by  persons  in  the  land  and  naval  forces,  whose  actios 
and  judgments  shall  be  as  conclusive  for  all  purposes  as  the 
action  and  judgments  of  any  other  tribunals  can  be. 

**  If  such  tribunals  have  actually  been  established,  their  judg- 
ments must  be  treated  precisely  as  the  judgments  of  the  courts 
of  the  other  system  of  jurisdiction  are  treated. 

1  Ex  parte   Reed,  100   U.   S.    13;  landigham,    1    WaU.   S48;  Ex  parte 

Wales  V.  Whitney,  114  U.  S.  564 ;  Smith  Mmigan,  4  WaU.  128 ;  Swaim  v.  United 

V.   Whitney,   116    U.    S.    167;   Kurtz  States,  165  U.  S.  558. 
V.  Moffltt,  115  U.  S.  487;  Coleman  v.  <  5  Mackey,  64. 

Tennessee,  97  U.  S.  514;  Ex  parte  Val-  <  118  U.  S.  828. 
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^«  Id  the  light  of  its  constitutional  authority  to  do  so,  it  is 
cleai'  to  us  that  Congress  has  intended  by  the  articles  of  war  to 
establish  such  a  system.  In  addition  to  courts  for  trial,  it  has 
provided  a  separate  and  complete  line  of  reviewing  authorities^ 
terminating  in  the  same  executive,  who  is  authorized  to  pardon 
officers  tried  in  the  other  courts  of  the  United  States. 

"  It  is  clear  on  principle,  that  these  tribunals  have  power  to 
adjudicate  cojnclusively  whatsoever  they  have  power  to  adjudicate 
at  all. 

**  This  general  principle,  applicable  to  all  courts  of  final  juris- 
diction, has  been  applied  by  the  Supreme  Court  of  the  United 
States  to  the  judgments  of  courts-martial.'* 

There  can  thus  be  no  doubt  as  to  the  views  of  the  Supreme 
Court  with  reference  to  the  independence  and  completeness 
within  its  sphere  of  action,  that  is,  within  its  jurisdiction,  of  the 
court-martial  system.  But  this  principle  is  not  limited  to  the 
court-martial  system,  which  indeed  is  only  a  part  of  a  general 
system  founded  on  the  same  constitutional  powers.  So  far  as 
the  power  of  State  courts  is  concerned,  the  Supreme  Court  (Mr, 
Justice  Field  delivering  the  opinion)  has  held^  that  they  should 
refuse  the  wcit  of  habeas  corpus,  when  it  appears  on  the  applica- 
tion that  the  person  is  confined  under  the  authority,  or  claim  or 
color  of  authority,  of  the  United  States,  by  an  officer  of  that  gov* 
ernment.  And  in  the  case  before  it  the  court  held  that  a  State 
officer,  having  general  power  to  issue  the  writ,  was  without 
authority  to  issue  it  for  the  discharge  of  the  prisoner,  it  appear- 
ing, upon  the  application  presented  to  him  for  the  writ,  that  the 
prisoner  was  held  by  an  officer  of  the  United  States,  under  claim 
and  color  of  the  authority  of  the  United  States,  as  an  enlisted 
soldier  mustered  into  the  military  service  of  the  national 
government.^ 

So  Mr.  Justice  Miller  said,^  that  in  the  case  of  a  man  in  the 
military  or  naval  service,  where  he  is,  whether  as  an  officer  or  a 
private,  always  more  or  less  subject  in  his  movements,  by  the 
very  necessity  of  military  rule  and  subordination,  to  the  orders 
of  his  superior  officers,  it  should  be  made  clear  that  some  un- 

1  Tftrble'scase,  13  WaU.  897.  And  >  Wales  v.  Whitney,  114  U.  S.  571. 
see  Ableman  v.  Booth,  21  How.  506. 


Digitized  by 


Google 


352  31    AMERICAN   LAW  REVIEW. 

usual  restraint  upon  his  liberty  of  personal  movement  exists  to 
justify  the  issue  of  the  writ ;  otherwise  every  order  of  the  supe- 
rior officer  directing  the  movements  of  his  subordinate,  which 
necessarily  to  some  extent  curtails  his  freedom  of  will,  may  be 
held  to  be  a  restraint  of  his  liberty,  and  the  party  so  ordered 
may  seek  relief  from  obedience  by  means  of  a  writ  of  habeas 
corpus. 

But,  although  the  court-martial  system  is  within  its  jurisdic- 
tion complete  and  independent,  the  judgment  of  a  court-martial 
may  be  questioned  collaterally.  In  Eunkle  v.  United  States,* 
the  Supreme  Court  made  the  following  statement  of  this :  — 

**  A  court-martial  organized  under  the  laws  of  the  United 
States  is  a  court  of  special  and  limited  jurisdiction.  It  is  called 
into  existence  for  a  special  purpose  and  to  perform  a  particular 
duty.  When  the  object  of  its  creation  has  been  accomplished  it 
is  dissolved.*  Such  also  is  the  effect  of  the  decision  of  this 
court  in  Wise  v.  Withers,*  which,  according  to  the  interpretation 
given  it  by  Chief  Justice  Marshall  in  Ex  parte  Watkins,*  ranked 
a  court-martial  as  *  one  of  those  inferior  courts  of  limited  juris- 
diction whose  judgments  may  be  questioned  collaterally.  To 
give  effect  to  its  sentences  it  must  appear  affirmatively  and  un- 
equivocally that  the  court  was  legally  constituted ;  that  it  had 
jurisdiction  ;  that  all  the  statutory  regulations  governing  its  pro- 
ceedings had  been  complied  with,  and  that  its  sentence  was 
conformable  to  law.*  There  are  no  presumptions  in  its  favor  so 
far  as  these  matters  are  concerned.  As  to  them,  the  rule  an- 
nounced by  Chief  Justice  Marshall  in  Brown  v.  Keene,*  in  respect 
to  averments  of  jurisdiction  in  the  courts  of  the  United  States, 
applies.  His  language  is :  *  The  decisions  of  this  court  require, 
that  averment  of  jurisdiction  shall  be  positive  —  that  the  declara- 
tion shall  state  expressly  the  fact  on  which  jurisdiction  depends. 
It  is  not  sufficient  that  jurisdiction  may  be  inferred,  argumenta- 
tively,  from  its  averments.*     All  thi»  is  equally  true  of  the  pro- 

1  122  U.  S.  656.  •  8  Cranch,  881. 

»  8  Greenl.  Ev.,  Sec.  470;  Brooks  v.  <  8  Pet.  198,  207. 

Adams,   11  Pick.   441,    442;   MiUs  v.  <  Dynes  v.  Hoover,  20  How.  66,  80 ; 

Martin,  supra;  Dnffield  v.  Smith,  8  S.  Mills  v,  Martin,  19  Johns.  88. 
&  R.  690,  699.  •  8  Pet  112,  116. 
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ceedings  of  courts-martial.  Their  authority  is  statutory,  and  the 
statute  imder  which  they  proceed  must  be  followed  throughout. 
The  facts  necessary  to  show  their  jurisdiction  and  that  their 
sentences  were  comf  ormable  to  law  must  be  stated  positively ;  and 
it  is  not  enough  that  they  may  be  inferred  augumentatively.'*  * 

But,  when  a  court-martial  has  cognizance  of  the  charges  and 
jurisdiction  of  the  person,  and  acts  within  the  scope  of  its  lawful 
powers,  whatever  irregularities  or  errors  may  have  occurred  in 
the  proceedings,  its  sentence  must  be  held  valid  when  questioned 
in  a  collateral  way.* 

The  siaius  of  a  person  is  his  legal  position  or  condition.  Thus, 
when  we  say  that  the  status  of  a  woman  after  a  decree  nisi  for 
the  dissolution  of  her  marriage  with  her  husband  has  been  made, 
hat  before  it  has  been  made  absolute,  is  that  of  a  married  woman, 
we  mean  that  she  has  the  same  legal  rights,  liabilities  and  dis- 
abilities as  an  ordinary  married  woman.  The  term  is  chiefly 
applied  to  persons  under  disability,  or  persons  who  have  some 
peculiar  condition  which  prevents  the  general  law  from  applying 
to  them  in  the  same  way  as  it  does  to  ordinary  persons.  The 
question  of  status  is  of  importance  in  jurisprudence,  because  it 
is  generally  treated  as  a  basis  for  the  classification  of  law,  ac- 
eor<fing  as  it  applies  to  ordinary  persons  (general  law,  normal 
law,  law  of  things),  or  to  persons  having  a  status,  t.  e.,  a  dis* 
ability  or  peculiar  legal  condition,  such  as  infants,  married  women, 
lunatics,  convicts,  bankrupts,  aliens,  public  officers,  etc.  (partio- 
iilar  law,  abnormal  law,  law  of  persons).' 

By  enlistment  a  person  acquires  a  new  status.  This  was  fully 
set  forth  by  the  Supreme  Ck>urt  in  Grimley's  case,*  from  the  de- 
cision in  which  (delivered  by  Mr.  Justice  Brewer)  a  liberal  extract 
is  made:  — 

**  But  in  this  transaction  something  more  is  involved  than  the 
making  of  a  contract,  whose  breach  exposes  to  an  action  for 

1  The  qoestioii,  how   lar   a   civil  ^  Keyes  v.  U.   S.,  109  U.  S.   8S€; 

court  may  go  in  determining  whether  Swaim  v.  United  States,  165  U.  S.  552;' 

a  subject-matter  is  witlifn  the  scope  Johnson  v.  Sayer,  158  U.  S.  109. 

of  military  Jorlsdietion,  has  been  con-  <  Rapalje  &  Lawrence^s  Law  Dlc- 

sidered  elsewhere  under  the  head  of  tionary. 

<«  The  Relation  of  the  Military  to  the  *  137  U.  S.  147. 
Civil  Power.'* 

VOL.  XXXI.  23 
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damages.  Enlistment  is  a  contract ;  but  it  is  one  of  those  con- 
tracts which  changes  the  status ;  and»  where  that  is  changed,  no 
breach  of  the  contract  destroys  the  new  status  or  relieves  from 
the  obligations  which  its  existence  imposes.  Marriage  is  a  con- 
tract; but  it  is  one  which  creates  a  status.  Its  contract  obliga- 
tions are  mutual  faithfulness ;  but  a  breach  of  those  obligations 
does  not  destroy  the  status  or  change  the  relation  of  the  parties 
to  each  other.  The  parties  remain  husband  and  wife,  no  matter 
what  their  conduct  to  each  other  —  no  matter  how  great  their 
disregard  of  marital  obligations.  It  is  true  that  courts  have 
power,  under  the  statutes  of  most  States,  to  terminate  those 
contract  obligations,  and  put  an  end  to  the  marital  relations. 
But  this  is  never  done  at  the  instance  of  the  wrongdoer.  The 
injured  party,  and  the  injured  party  alone,  can  obtain  relief  and 
a  change  of  status  by  judicial  action.  So,  also,  a  foreigner  by 
naturalization  enters  into  new  obligations.  More  than  that,  he 
thereby  changes  his  status;  he  ceases  to  bean  alien,  and  becomes 
a  citizen,  and  when  that  change  is  once  accomplished,  no  dis- 
loyalty on  his  part,  no  breach  of  the  obligations  of  citizenship, 
of  itself,  destroys  his  citizenship.  In  other  words,  it  is  a  general 
rule  accompanying  a  change  of  status,  that  when  once  accom- 
plished it  is  not  destroyed  by  the  mere  misconduct  of  one  of  the 
parties,  and  the  guilty  party  cannot  plead  his  own  wrong  as 
working  a  termination  and  destruction  thereof.  Especially  is  he 
debarred  from  pleading  the  existence  of  facts  personal  to  him- 
self, existing  before  the  change  of  status,  the  entrance  into  new 
relations,  which  would  have  excused  him  from  entering  into 
those  relations  and  making  the  change,  or  if  disclosed  to  the 
other  party,  would  have  led  it  to  decline  admission  into  the  rela- 
tion, or  consent  to  the  change. 

**  By  enlistment  the  citizen  becomes  a  soldier.  His  relations 
to  the  State  and  the  public  are  changed.  He  acquires  a  new 
status,  with  correlative  rights  and  duties;  and  although  he  may 
violate  his  contract  obligations,  his  status  as  a  soldier  is  un- 
changed. He  cannot  of  his  own  volition  throw  off  the  gar- 
ments he  has  once  put  on,  nor  can  he,  the  State  not  objecting, 
renounce  his  relations  and  destroy  his  status  on  the  plea  that,  if 
he  had  disclosed  truthfully  the  facts,  the  other  party,  the  State, 
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would  not  have  entered  into  the  new  relations  with  him,  or  per- 
mitted him  to  change  his  status.  Of  course  these  considerations 
may  not  apply  where  there  is  insanity,  idiocy,  infancy,  or  any 
other  disability  which,  in  its  nature,  disables  a  party  from 
changing  his  status  or  entering  into  new  relations.  But  where  a 
party  is  sui  juris ^  without  any  disability  to  enter  into  the  new 
relations,  the  rule  generally  applies  as  stated.  A  naturalized 
citizen  would  not  be  permitted,  as  a  defense  to  a  charge  of 
treason,  to  say  that  he  had  acquired  his  citizenship  through  per- 
jury, that  he  had  not  been  a  resident  of  the  United  States  for 
five  years,  or  within  the  State  or  Territory  where  he  was  natur- 
alized one  year,-  or  that  he  was  not  a  man  of  good  moral  charac- 
ter, or  that  he  was  not  attached  to  the  constitution.  No  more 
can  an  enlisted  soldier  avoid  a  charge  of  desertion,  and  escape 
the  consequences  of  such  act,  by  proof  that  he  was  over  age  at 
the  time  of  enlistment,  or  that  he  was  not  able-bodied,  or  that  he 
had  been  convicted  of  a  felony,  or  that  before  his  enlistment  he 
had  been  a  deserter  from  the  military  service  of  the  United 
States.  These  are  matters  which  do  not  inhere  in  the  substance 
of  the  contract,  do  not  prevent  a  change  of  status,  do  not  render 
the  new  relations  assumed  absolutely  void.  And  in  the  case  of  a 
soldier,  these  considerations  become  of  vast  public  importance. 
While  our  regular  army  is  small  compared  with  those  of  Euro- 
pean nations,  yet  its  vigor  and  efficiency  are  equally  important. 
An  army  is  not  a  deliberative  body.  It  is  the  executive  arm.  Its 
law  is  that  of  obedience*  No  question  can  be  left  open  as  to  the 
right  to  command  in  the  officer,  or  the  duty  of  obedience  in  the 
Boldier.  Vigor  and  efficiency  on  the  part  of  the  officer  and  con- 
fidence among  the  soldiers  in  one  another  are  impaired  if  any 
question  be  left  open  as  to  their  attitude  to  each  other.  So, 
unless  there  be  in  the  nature  of  things  some  inherent  vice  in  the 
existence  of  the  relation,  or  natural  wrong  in  the  manner  in 
which  it  was  established,  public  policy  requires  that  it  should  not 
be  disturbed.  Now,  there  is  no  inherent  vice  in  the  military 
service  of  a  man  forty  years  of  age.  The  age  of  thirty-five,  as 
prescribed  in  the  statute,  is  one  of  convenience  merely.  The 
government  has  the  right  to  the  military  service  of  all  its  able- 
bodied  citizen;  and  may,  when  emergency  arises,  justly  exact 
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that  service  from  all.  And  if  for  its  own  convenieiice,  uid  with 
a  view  to  the  selection  of  the  best  material,  it  has  fixed  the  age 
at  thirty-five,  it  is  a  matter  which  in  any  given  case  it  may  waive ; 
and  it  does  not  lie  in  -the  month  of  any  one  above  that  age,  on 
that  account  alone,  to  demand  release  from  an  obligation  volun- 
tarily assumed,  and  discharge  from  a  service  voluntarily  entered 
into.  The»government,  and  the  government  alone,  is  the  party 
to  the  transaction  that  can  raise  objections  on  that  ground.  We 
conclude,  therefore,  that  the  age  of  the  petitioner  was  no  ground 
for  his  discharge. '* 

In  this  case  it  was  held  that  the  oath  of  allegiance  is  the 
pivotal  fact  which  changes  the  status  from  that  of  civilian  to 
that  of  soldier. 

And  in  Morrissey's  case,*  the  Supreme  Court  applied  the 
principle  of  a  change  of  status  to  the  enlistment  of  a  nunor, 
holding  that  the  age  at  which  an  infant  shall  be  c(»npetent  to 
do  any  acts  or  perform  any  duties,  military  or  civil,  depends 
wholly  upon  the  legislature;  that  Congress  has  declared  that 
minors  over  the  age  of  sixteen  are  capable  of  entering  the 
military  service,  and  undertaking  and  performing  its  duties; 
that  an  enlistment  is  not  a  contract  only,  but  effects  a  change  of 
status,  and  is  not,  therefore,  like  an  ordinary  contract,  voidable 
by  the  infant;  that  Morrissey's  contract  of  enlistment,  he 
having  enlisted  when  seventeen  years  of  age,  was  good  so  far 
as  he  was  concerned ;  and  that  he  was  not  only  de  facto j  but 
de  jure^  a  soldier  —  amenable  to  military  jurisdiction.^ 

1  187  U.  S.  157.  cotUd  not  be  retracted.  So  long  ts 
3  Mr.  Justice  Brown,  now  of  the  the  Terbal  consent  of  the  parent  or 
Supreme  Court,  rendered  a  decision  guardian  is  not  withdrawn  by  the  com- 
in  the  Circuit  Court,  Eastern  District  mencement  of  proceedings  to  obtain 
of  Michigan,  In  re  Cosenow  (37  Fed.  his  release,  the  recruit  is  bound  to 
Rep.  668),  which  is  of  great  value  In  military  service,  and  Is  subject  to  the 
considering  the  status  of  the  enlisted  rules  and  articles  of  war.  But  if  he  be 
minor.  He  held  that  an  enlistment  under  sixteen  years  of  age,  the  enlist- 
contrary  to  law  is  not  void,  but  void-  ment  is  voidable  at  the  election  of  the 
able;  that  if  the  soldier  and  his  guard-  minor  himself,  under  Section  1118 
ian  both  consent  to  his  serving,  the  Revised  Statutes  of  the  United  States, 
enlistment  is  binding;  and  that  the  As  to  the  liability  of  a  minor  to  be 
only  object  of  obtaining  the  consent  of  tried  by  a  court-martial  for  any  mili- 
the   guardian  in  writing  is  that    it  tary  offence  committed  after  bis  en- 
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With  acts  affecting  military  rank  or  stains  only,  said  Mr. 
Justice  Gray,^  or  offences  against  articles  of  war  or  military 
disciplioe,  the  civil  courts  have  uniformly  declined  to  interfere. 
No  acts  of  ndUtary  officers  or  tribunals^  within  the  scope  of 
(heir  jurisdiciion^  can  be  revised,  set  aside,  or  punished,  civilly 
or  criminally,  by  a  court  of  common  law.  But  for  a  malicious 
eiB^cise  by  a  military  officer  of  lawful  authority;  or  for  acts  of  * 
a  ittilitary  officer  or  court,  in  excess  of  authority,  though  done 
m  good  faith,  toward  those  in  the  ndlitary  service,  and  a  fortiori 
toward  those  who  are  not,  when  the  civil  laws  are  in  full  force, 
the  person  injured  may  obtain  redress  in  the  ordinary  way,  by 
suit  against  the  wrongdoer^  So  Mr«  Justice  Miller,  in  Bates  v. 
Clark,'  said,  that  it  is  a  sufficient  answer  to  the  plea,  that  the 
defendants  wca>e  subordinate  officers  acting  under  orders  of  a 
superior,  to  say  that  whatever  may  be  the  rule  in  time  of  war 
aikd  in  the  presence  of  actual  hostilities,  military  officers 
can  no  more  protect  themselves  than  civilians  in  time  of  peace 


llstmenty  the  cases,  he  said,  are  nearly 
nniform;  and  he  cited,  among  others, 
the  case  of  Win^r  v.  Grade,  12  Johns. 
•6Sy  in  which  the  conrt  held,  that  the 
qaestion  is  not  whether  the  contract 
is  Talld  or  void,  nor  whether  the  sol- 
dier is  eoUtled  to  be  iBftchfirged  from 
tiM  aerriee.  The  oontract  may  be 
▼Qid»  and  he  may  be  entitled  to  his 
^scharge;  but  it  does  not  follow  that 
lie  is  to  be  his  own  jndge,  and  to  dis- 
«kuge  liims£itf  by  deaertioii* 

The  case  of  Commonwealth  v«  Gam- 
ble, 11  S.  &  B.  98,  was  also  cited.  In 
this  case  the  court  held  tlie  eoHstmeot 
^  an  lafiuit  in  tiie  maitee  eosps  valid, 
2Nit  remaxked  that  there  was  another 
independent  ground  upon  which  he 
must  be  remanded,  as  the  recruit  was 
In  oettfisemeat  on  a  eiutfige  of  deser- 
IAki;  ^that  the  kvw  Is  clear  that  he 
must  abide  tiie  sentence  of  a  court- 
martial  before  he  can  contest  the  valid- 
ity of  the  enlistment.  There  would 
iM  aa  end  H  atl  safety  if  a  minor  coald 
Insinuate  himself  into  an  army,  and. 


after  having  perhaps  jeoparded  its 
very  ezlsteooe  by  betn^lng  its  secrets 
to  the  enemy,  eseape  military  pnniib- 
ment  by  claiming  the  privileges  of  in- 
fancy.*' And  Mr.  Justice  Brown  cited 
Ex  parte  Andeson,  16  Iowa  095,  in 
wiiioh  the  oonrt  refnaed  to  iaqiiiie 
into  the  validity  d  an  enliatanent 
where  the  recruit  was  held  to  answer 
to  a  charge  of  desertion,  but  re- 
manded him  to  the  mflitary  oonrt  lor 
trial,  and  also  otheor  oaaea  in  whieh 
like  rulings  were  made.  And  he  con- 
cluded in  the  case  before  him  (which 
was  the  petition  of  a  parent  for  the 
ditohacge  ol  a  minor  who  had  enlisted^ 
iiad  deserted,  and  was  awaiting  sen- 
tence), that  the  court-martial  had 
jurisdiction  of  the  offence  oommitted 
by  the  recruit,  and  that  he  must  be 
Demanded  to  await  the  result  d  hia 
trial. 

*  Tyler  v.  Pomeroy,  8  AHen  480. 

'  96  U.  %,  309  (see  in  tiris  connec- 
tien  McCaU  v.  MpDowietU^  1§  Ped.  Oae. 
1236). 
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by  orders  emanatiDg  from  a  source  which  is  itself  without 
authority. 

There  are  occasions,  said  Chief  Justice  Taney,  in  Mitchell  v. 
Harmony,*  in  which  private  property  may  lawfully  be  taken 
possession  of  or  destroyed  to  prevent  it  from  falling  into  the 
hands  of  the  public  enemy;  and  also,  where  a  military  officer, 
charged  with  a  particular  duty,  may  impress  private  property 
into  the  public  service  or  take  it  for  public  use.  Unquestiona- 
bly, in  such  cases,  the  government  is  bound  to  make  full  com- 
pensation to  the  owner ;  but  the  officer  is  not  a  trespasser.  In 
all  these  cases,  however,  the  danger  must  be  immediate  and  im- 
pending, or  the  necessity  urgent  for  the  public  service,  such  as 
will  not  admit  of  delay,  and  where  the  action  of  the  civil  author- 
ity would  be  too  late  in  providing  the  means  which  the  occasion 
calls  for.  It  is  impossible  to  define  the  particular  circumstances 
of  danger  or  necessity  in  which  this  power  may  be  lawfully 
exercised.  Every  case  must  depend  on  its  own  circumstances. 
It  is  the  emergency  that  gives  the  right,  and  the  emergency  must 
be  shown  to  exist  before  the  taking  can  be  justified.  But  in 
deciding  upon  this  necessity,  the  state  of  the  facts,  as  they 
appeared  to  the  officer  at  the  time  he  acted,  must  govern  the 
decision ;  for  he  must  necessarily  act  upon  the  information  of 
others  as  well  as  his  own  observation.  And  if,  with  such  infor- 
mation as  he  had  a  right  to  rely  upon,  there  is  reasonable  ground 
for  believing  that  the  peril  is  immediate  and  menacing,  or  the 
necessity  urgent,  he  is  justified  in  acting  upon  it ;  and  the  dis- 
covery afterwards  that  it  was  false  or  erroneous,  will  not  make 
him  a  trespasser.  But  it  is  not  sufficient  to  show  that  he  exer- 
cised an  honest  judgment,  and  took  the  property  to  promote  the 
public  service;  he  must  show  by  proof  the  nature  and  character 
of  the  emergency,  such  as  he  had  reasonable  grounds  to  believe 
it  to  be,  and  it  is  then  for  a  jury  to  say,  whether  it  was  so  press- 
ing as  not  to  admit  of  delay ;  and  the  occasion  such,  according 
to  the  information  upon  which  he  acted,  that  private  rights  must 
'  for  the  time  give  way  to  the  common  and  public  good. 

In  Wilkes  v.  Dinsman,' the  original  action  was  trespass  brought 
by  a  marine  against  his  commanding  officer  for  injury  by  punlsh- 

1  18  How.  116.  «  7  How.  89. 
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ment  for  an  offence,   on  a  naval  exploring  expedition.    The 
Supreme  Court  held  •as  follows  :— 

**  Especially  is  it  proper,  not  only  that  a  public  officer,  situated 
like  the  defendant,  be  invested  with  a  wide  discretion,  but  be 
upheld  in  it,  when  honestly  exercising,  and  not  transcending  it, 
as  to  discipline  in  such  remote  places,  on  such  a  long  and  danger- 
ous cruise,  among  such  savage  islands  and  oceans,  and  with  the 
safety  of  so  many  lives,  and  the  respectability  and  honor  of  his 
country's  flag  in  charge. 

**  In  such  a  critical  position,  his  reasons  for  action,  one  way  or 
another,  are  often  the  fruits  of  his  own  observation,  and  not 
susceptible  of  technical  proof  on  his  part.  No  review  of  his 
decisions,  if  within  his  jurisdiction,  is  conferred  by  law  on  either 
courts,  or  juries,  or  subordinates,  and,  as  this  court  held  in 
another  case,  it  sometimes  happens  that  *  a  prompt  and  unhesi- 
tating obedience  to  orders  is  indispensable  to  the  complete  attain- 
ment of  the  object.*  *  While  subordinate  officers  or  soldiers  are 
pausing  to  consider  whether  they  ought  to  obey,  or  are  scrupu- 
lously weighing  the  evidence  of  the  fact  upon  which  the  comman- 
der-in-chief exercises  the  right  to  demand  their  services,  the 
hostile  enterprise  may  be  accomplished  without  the  means  of 
resistance.'  ^ 

**  Hence,  while  an  officer  acts  within  the  limits  of  that  discre- 
tion, the  same  law  which  gives  it  to  him  will  protect  him  in  the 
exercise  of  it.  But  for  acts  beyond  his  jurisdiction,  or  attended 
by  circumstances  of  excessive  severity,  arising  from  ill-will,  a 
depraved  disposition,  or  vindictive  feeling,  he  can  claim  no 
exemption,  and  should  be  allowed  none  under  color  of  his  office, 
however  elevated,  or  however  humble  the  victim.' 

**  When  not  offending  under  such  circumstances,  his  justifica- 
tion does  not  rest  on  the  general  ground  of  vindicating  a  tres- 
pass in  private  life,  and  between  those  not  acting  officially  and 
not  with  a  discretion.  Because  then,  acts  of  violence  being  first 
proved,  the  person  using  them  must  go  forward  next,  and  show 
the  moderation  or  justification  of  the  blows  used.^ 

1  12  Wheat.  80.  '  2  Greenleaf  on  Eyidehce.,  Sec.  99. 

s  2   Carr.   A   Payne,  158,  note;  4 
TMUDton,  67. 
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<'  The  chief  mistake  below  was  in  looking  only  to  such  cases  as  a 
guide.  For  the  justification  rests  here  on  a  rule  of  law  entirely 
different,  thoogh  well  settled^  and  is,  that  the  acts  of  a  public 
officer  on  public  matters,  within  his  jurisdiction,  and  wh^e  he 
has  a  discr^on,  are  to  be  presumed  l^al,  till  shown  by  others 
to  be  unjustifiable.^ 

**  Hiis,  too,  is  not  on  the  principle  merely  that  innocence  and 
doing  right  are  to  be  presumed,  till  the  contrary  is  shown.^  But 
that  the  officer,  being  intrusted  with  a  discretion  for  public  pur- 
poses, is  not  to  be  punished  for  the  exercise  of  it,  unless  it  is 
first  proved  against  him,  eith^  that  he  exercised  tiie  power  con- 
fided in  cases  without  his  jurisdiction,  or  in  a  manner  not  confided 
to  him,  as  with  malice,  cruelty,  or  willful  oppression,  or,  in  the 
words  of  Lord  Mansfield,  in  WaU  v*  McNamara,  that  he  ex^- 
eised  it  as  <  if  the  heart  is  wrong.' '  In  short,  it  is  not  enough 
to  show  he  committed  an  error  in  judgment,  but  it  must  have 
been  a  malicious  and  willful  error. ^ 

*<  It  may  not  be  without  some  benefit,  in  a  case  of  so  much 
interest  as  this,  to  refer  a  moment  further  to  one  or  two  par- 
ticular precedents  in  England  and  this  country,  and  even  in  this 
court,  in  illustration  of  the  soundness  of  these  positions. 

**  Thus  in  Drewe  v.  Coulton,*^  which  was  an  action  against  the 
defendant,  who  was  a  public  returning  officer,  for  refusing  a 
vote,  Wilson,  J.,  says :  *  This  is,  in  the  nature  of  it,  an  action  for 
misbehavior  by  a  pubtic  officer  in  his  duty.  Now,  I  think  that 
it  cannot  be  called  misbehavior  unless  maliciously  and  willfully 
done,  and  that  the  action  will  not  lie  for  a  mistake  in  law.'  *  By 
willful,  I  understand  contrary  to  a  man's  own  conviction.' 

<<  <  In  very  few  instances  is  an  officer  answerable  for  what  he 
does  to  the  best  of  his  judgment  in  cases  wh^?e  he  is  compellable 
to  act,  but  the  action  lies  where  the  officer  has  an  option  whetlier 
he  will  act  or  no.'  See  these  last  cases  collected  in  Seamaa  v. 
Patten.* 

1  Gidley   v.  PaUnertsoa,  7  J.   B.  >  2  Carr.  A  Payne,  158,  note. 

Moore,  111;  Vanderheyden  o.  Yonng,  *  Harman  v.  Tappenden  et  al.,  1 

11  Johns.  ISO;  6  Har.  &  Johns.  829;  East,  562,  565,  note. 
Martin  v.  Mott,  12  Wheat.  81.  ^1  East,  568,  note. 

s  1  Greenl.  Sees.  85-87.  *  2  Calnes,  818,  815. 
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<<  In  a  case  in  this  country/  Spencer,  J.,  says,  for  the  whole 
coart,  on  a  state  of  facts  much  like  the  case  in  East:  <  It  would, 
in  our  opinion,  be  opposed  to  all  the  principles  of  law,  justice, 
and  sound  policy,  to  hold  that  officers  called  upon  to  exercise 
their  deliberate  judgments  are  answerable  for  a  mistake  in  law, 
either  civilly  or  criminally,  when  their  motives  are  pure,  and 
untainted  with  fraud  or  malice.*  Similar  views  were  again 
expressed  by  the  same  court  in  the  same  volume  (p.  160),  in 
Vanderheyden  v.  Young.  And  in  a  like  case,  the  Supr^ne 
Court  of  New  Hampshire  recognized  a  like  principle.  <  It  is 
true,'  said  the  chief  justice  for  the  court,  '  that  moderators  may 
decide  wrongly  with  the  best  intentions,  and  then  the  party  will 
be  without  remedy.  And  so  may  a  court  and  jury  decide 
wrongly,  and  then  the  party  will  also  be  without  remedy.* 
But  there  is  no  liability  in  such  case  without  malice  alleged  and 
proved.^ 

•*  Finally,  in  this  court,  like  views  were  expressed,  through 
Justice  Story,  in  Martin  v.  Mott:  ^  *  Whenever  a  statute  gives 
a  discretionary  power  to  any  person,  to  be  exercised  by  him 
upon  his  own  opinion  of  certain  facts,  it  is  a  sound  rule  of  con- 
struction that  the  statutes  constitute  him  the  sole  and  exclusive 
judge  of  the  existence  of  these  facts.'  *  Every  public  officer  is 
presumed  to  act  in  obedience  to  his  duty,  until  the  contrary  is 
shown.'  " 

To  sum  up,  then,  the  following  may  be  given  as  conclusicms 
of  the  Supreme  Court  affecting  the  military  status: — 

1.  Tlie  proceedings  and  judgments  of  .a  court-martial,  which 
has  jurisdiction  over  the  person  of  the  defendant  and  the  offence 
with  which  he  is  charged,  and  which  has  acted  within  the  scope 
of  its  lawful  powers,  can  not  be  reviewed  or  controlled  by  the 
civil  courts. 

2.  The  court-martial  is  an  inferior  court  of  limited  jurisdic- 
tion, whose  judgments  may  be  questioned  collaterally.  But 
when  it  appears  that  the  court-martial  has  jurisdiction  over  the 
person  and  the  offenc3,  and  has  acted  within  the  scope  of  its 
lawful  powers,  the  civil  court  can  proceed  no  further. 

1  Jenkins  v.  Waldron,  11  Johns.  121.  «  12  Wheat.  81. 

*  Wheeler  v.  Patterson,  1  N.  Hamp.  90. 
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8.  The  court-martial  is  no  part  of  the  judicial  system  of  the 
United  States,  but  is  established  and  controlled  by  the  rules  for 
the  government  and  regulation  of  the  forces  which,  by  the  eighth 
section  of  the  first  article  of  the  constitution,  Congress  is 
empowered  to  make.  The  constitutional  provisions  relating  to 
the  ordinary  trial  do  not  apply  to  the  court-martial. 

4.  Military  officers  are  protected  by  law  for  acts  within  the 
limits  of  their  discretion,  but  for  acts  beyond  their  jurisdiction 
or  attended  by  circumstances  showing  malice  they  will  be  allowed 
no  protection  under  the  color  of  office. 

5.  **  Whatever  may  be  the  rule  in  time  of  war  and  in  the  pres- 
ence of  actual  hostilities,  military  officers  can  no  more  protect 
themselves  than  civilians  in  time  of  peace  by  orders  emanating 
from  a  source  which  is  itself  without  authority." 

6.  Enlistment  is  a  contract  involving  a  change  of  status^  which 
can  not  be  thrown  off  by  the  soldier  at  will,  even  though  he  be 
an  infant. 

7.  When  a  man  enters  the  military  service  he  submits  himself 
to  an  entirely  distinct  jurisdiction  —  the  jurisdiction  of  military 
law;  and  within  this  jurisdiction  his  acts  are  alone  to  be 
measured  by  the  judgment  of  the  courts  and  authorities  belonging 
to  it. 

8.  State  courts  have  no  authority  to  grant  the  writ  of  habeas 
corpus,  when  it  appears  on  the  application  that  the  person  is 
held  under  the  authority  of  the  United  States  as  an  enlisted 
soldier. 

6.  NOBMAN  LlEBEB. 
WA8HZNOTON,  D.  0« 
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POWER  OF  CORPORATIONS  TO  EXECUTE  GUARAN- 

TIES. 

The  doctrine  is  axiomatic^  that  the  extent  to  which  a  corpora- 
tion is  bound  by  a  contract  depends,  in  the  first  place,  upon  the 
proper  construction  of  the  statute,  whether  general  or  special, 
which  gives  it  existence  as  a  legal  entity,  and  defines  what  it  may 
and  may  not  do,  and,  in  the  second  place,  upon  the  fact,  that 
the  contract  is  necessarily  executed  by  agents,  and  not  by  the 
corporation  itself.  The  operation  of  these  fundamental  princi- 
ples, in  the  case  of  a  contract  having  the  special  characteristics 
of  a  guaranty,  will  be  readily  comprehended,  if  we  look  beneath 
its  external  form,  and  consider  what  it  really  means. 

All  dealings  between  business  men  contemplate  a  transfer  of 
.money  or  of  money's  worth,  and,  if  one  of  the  parties  to  a  com- 
mercial transaction  is  a  corporation  having  the  power  to  engage 
in  that  transaction,  it  is  clearly  immaterial  whether  it  settles 
its  obligations  in  currency,  or  in  something  which  the  other 
party  consents  to  receive  in  lieu  of  currency.  Nor  can  it  be  of 
any  moment,  so  long  as  we  confine  ourselves  to  the  question  of 
corporate  power,  whether  the  settlement  is  made  a  condition 
precedent  to  the  acquisition  of  the  thing  which  is  to  pass  to  the 
corporation,  or  is  to  take  place  at  some  future  time.  Nor  will 
it  be  seriously  contended  that,  if  the  settlement  is  to  be  post- 
poned, the  validity  of  the  arrangement  will  be  affected  by  the 
fact  that  the  liability  assumed  by  the  corporation  is  or  is  not 
evidenced  by  a  written  instrument.  It  is  equally  impossible  to 
maintain  with  any  show  of  reason  that,  if  such  an  instrument 
should  be  executed,  the  authority  of  the  corporation  to  execute 
it  in  a  conditional  form,  such  as  a  guaranty,  is  more  restricted 
than  its  authority  to  execute  it  in  an  absolute  form,  such  as  a 
promissory  note  or  a  bond.  The  incidents  of  present  or  future 
time,  of  writing  or  want  of  writing,  of  directness   or  contin- 
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gency,  are  mere  matters  of  detail.^  The  essential  question  is 
merely  whether  the  corporation  has,  under  the  given  circum- 
stances, the  power  to  surrender  a  part  of  its  property  for  the 
purpose  of  obtaining  the  particular  economic  advantage  which 
is  the  object  of  the  transaction.  If  the  charter  authorizes  it  to 
bargain  for  that  advantage,  the  manner  in  which  the  surender 
of  its  property  is  effectuated  cannot  be  of  any  importance  what- 
ever. A  guaranty,  being  simply  a  conditional  promise  to  trans- 
fer money  at  some  future  time,  is  obviously  valid  or  invalid, 
according  as  a  present  transfer  of  money  would  or  would  not 
be  lawful. 

The  conclusion  to  which  the  foregoing  considerations  point  is 
that  the  rule  sometimes  laid  down  to  the  effect  that  the  guaranty 
is  not  within  the  ordinary  scope  of  the  business  of  corporations' 
has  been  formulated  under  a  misapprehension  of  the  true  nature 
of  the  contract.  A  guaranty  is  not  corporate  business  in  any 
proper  sense  of  that  expression.  It  is  simply  a  means  of 
aiTanging  for  the  payment  of  money  in  the  course  of  corporate 
business,  and  takes  its  color  entirely  from  the  transaction  of 
which  it  happens  to  be  a  subsidiary  incident.  The  business  of 
guarantor  corporations  is  undoubtedly  a  controlling  factor  in 
every  case  which  involves  the  validity  of  their  guaranties,  but 
the  real  point  to  be  considered  is  the  business  of  the  partic- 
ular corporation  which  executed  the  guaranty  under  review, 
not  corporate  business  in  the  abstract  —  the  species  not  the 
genus.     If  the  business  is  such  that  the  directors  of  the  guar- 

1  <<  It  Is  jott  as  lawful,'*  said  the  217.  See  p.  247).  Compaie  the  stOe- 
court,  in  a  recent  New  Jersey  case,  meat  of  a  Federal  jadge  to  the  effect 
<*for  a  corporation  to  give  a  conditional  that  the  form  in  which  raUroad  corn- 
contract  to  its  creditor  to  pay  him  panies  become  parties  to  obligatioiis 
money,  as  it  is  to  give  him  a  contract  iasoed  for  construction  purposes, 
to  pay  him  directly  and  without  pro-  whether  as  makers,  guarantors,  or 
Tision.  It  is  the  business  of  the  cred-  indorsers,  is  of  no  importance  where 
itor  to  determine  whether  he  will  take  the  authority  to  contract  debts  for 
the  one  or  the  other.  Both  are  equally  con^tructkm  purposes  is  given  tn 
binding  if  there  is  consideration  for  general  terms:  Codman  v.  VermoBt 
them.  The  form  of  the  contract  is  &c.  B.  Co.  (1879),  16  Blatch.  165. 
nothing.  The  whole  question  turns  *  See  for  example  Brice's  Ultra 
on  the  consideration."  Ellerman  v.  Vires  (Green's  Am.  Ed.,  1880),  p.  SiS. 
Chicago  &c.  Co.  (1891) :  49  N.  J.  Bq. 
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antor  are  acting  lawfully  in  carrying  it  on,  they  must  necessarily 
have  a  right  to  perform  all  the  usual  commercial  acts  which  the 
conduct  of  the  business  may  demand,^  and  among  those  acts 
must  certainly  be  reckoned  transfers  of  corporate  assets,  what- 
ever shape  such  transfers  may  take.  Even  a  guaranty  without 
consideration,  though  it  is  not,  as  we  shall  see  presently,  within 
the  scope  of  the  ordinary  business  of  corporations  organized  for 
profit,  may,  under  circumstances  readily  conceivable,  be  within 
the  implied  powers  of  directors,  for  it  would  be  wholly  illogical 
to  assert  that  the  directors  or  the  executive  officers  of  an  elee- 
mosjmary  corporation  may  give  away  a  certain  sum  to  an  appli- 
cant for  charity,  but  may  not  guaranty  his  note  for  the  same 
amount. 


Having  thus  explained  what  we  conceive  to  be  the  essential 
nature  of  a  guaranty,  we  shall  proceed  to  examine  the  actual 
decisions,  grouping  them  with  reference  to  the  three  following 
propositions: — 

I.  A  guaranty  without  consideration  is  not  within  the  ordinary 
scope  of  the  business  of  a  corporation  organized  for  profit. 

n.  A  guaranty  is  valid  when  it  is  received  as  a  whole  or  part 
of  the  consideration  for  something  valuable  smTendered  by  an- 
other party  in  the  course  of  a  transaction  within  the  charter 
powers  of  the  guarantor. 

III.  A  guaranty  is  valid  or  invalid  according  as  the  money 
raised  on  the  faith  of  it  is  or  is  not  to  be  used  in  promoting  some 
enterprise  which  the  guarantor  is  authorized  to  undertake  directly 
thi'ough  its  own  officers. 

I.  The  first  of  these  propositions  need  not  be  discussed  at  any 
great  length,  its  rationale  being  sufficiently  obvious.  Everyone 
dealing  with  a  corporation  organized  for  profit  is  presumed  to 
know  that  gratuitous  transfers  of  its  property  ar^  not  a  part  of 
its  ordinary  business,  and  a  guaranty  without  consideration  is,  of 
course,  no  exception  to  this  rule.  The  general  principle  obtains, 
therefore,  that  a  guaranty  of  this  description  is  uUra  vires  the 

»  Beveridge  v.  New  York  Ac.  R.  Co.  (1889),  112  N.  Y.  1. 
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directors  of  any  sach  corporation,^  the  only  cases  in  which  thitf 
principle  does  not  operate,  being  those  in  which  the  special 
policy  of  the  commercial  law,  excludes  all  inquiry  as  to  whether 
any  consideration  has  passed, —  that  is  to  say,  where  the  obli- 
gation guaranteed  is  a  negotiable  instnmient,  and  it  has  passed 
into  the  hands  of  a  bona  fide  purchaser  .for  value.^ 

In  determining  the  rights  of  a  bona  fide  purchaser  of 
guaranteed  bonds,  the  guaranty  will  be  treated  as  if  executed 
at  the  time  of  the  purchase,  where  there  is  nothing  to  show  that 
the  guaranty  was  not  taken  as  a  part  of  the  consideration.' 
Therefore,  even  if  a  guaranty  was  originally  ultra  vires  the 
directors,  as  being  without  consideration,  the  corporation  cannot 
deny  its  liability  on  this  ground,  where  the  instruments  guaran- 
tied are  accepted  by  a  third  person,  partly  upon  the  strength 
of  the  guaranty,  in  payment  of  a  claim  which  he  has  against 
the  guarantor.  Under  such  circumstances  there  is  a  renewal  of 
the  guaranty  upon  sufficient  consideration  and  it  is  quite  im- 
material that  the  true  consideration  is  not  mentioned,  since  parol 
evidence  is  always  admissible  on  this  point.^ 

Whether  a  guaranty  is  supported  by  a  consideration  must 


1  Genesee  Bank  v.  Patchin  Bank,  18 
N.  T.  809,  followed  In  Marford  v. 
Farmers'  Bank,  26  Barb.  668  (1857); 
Bank  of  Genesee  v.  Empire  Stone 
Dressing  Co.,  26  Barb.  SS  (1857); 
Bridgep6rt  City  Bank  v.  Empire  Stone 
Dressing  Co.,  80  Barb.  42  (1859).  S. 
P.  HaU  V.  Anbnm  Tpke.  Co.(1865),  27 
Cal.  255:  Nat.  Park  Bank  v.  German 
&C.  Co.  (1889),  116  N.  T.  281:  West 
St.  Lonis  Bank  v,  Shawnee  Co.  Bank 
(1877),  96  U.  S.  557:  Aetna  Nat.  Bank 
V.  Charter  Oak  &c.  Co.  (1882),  60 
Conn.  167:  Culver  o.  Reno  Real  Estate 
Co.  (1879),  91  Pa.  867:  National  Bank 
V.  Atkinson  (1898),  66  Fed.  Rep.  466. 

3  Monument  Nat.  Bank  v.  Globe 
Works  (1869),  101  Mass.  67:  Credit 
Co.  V.  Howe  (1886),  64  Conn.  857: 
Farmers'  &c.  Bank  v.  Empire  Stone 
Dressing  Co.,  6  Bosw.  276:  Mechanics 
Banking  Assoc,  v*    White  Lead  Co. 


(1886),  86  N.  T.  606:  National  Ba&k  v. 
Toung  (1886),  41  N.  J.  Eq.  631:  Btmk 
of  Genesee  v.  Patchin  Bank  (1866),  18 
N.  Y.  809:  City  Bank  v.  Empire  Stone 
Dressing  Co.  (1869),  80  Barb.  421: 
Madison  &c.  R.Co.  v.  Norwich  Sar.  Soc. 
(1866),  24  Ind.  457.  In  Farmers'  Nat. 
Bank  v,  Sutton  Mfg.  Co.  (1892),  62 
Fed.  Rep.  191,  it  was  held  that  the 
Michigan  Statute,  (How.  Am.  Stat.  c. 
124),  providing  that  it  shall  be  unlaw- 
ful '<  to  divert  the  operations  or  to 
appropriate  the  funds  of  a  corporation 
to  purposes  not  set  forth  in  the  articles 
of  the  association,"  leaves  the  law  as 
it  was,  a  bonaflde  purchaser  of  accom- 
modation pi4>er  being  stiU  entitled  to 
recover  on  it. 

*  Rogers  &c.  Works  v.  Southern  R. 
R.  Assoc.  (1888),  84  Fed.  Rep.  278. 

*  Amot  V.  Erie  Ry.  Co.  (1876),  67  N. 
Y.  816. 
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be  determined  by  ordinary  principles  as  applied  to  the  special 
circamstances  under  which  corporate  guaranties  are  usually 
given.  The  only  question  under  this  head  is  whether,  as  a 
result  of  the  expenditure  of  the  money  obtained  thjrough 
the  guaranty,  the  corporate  business  will  receive  a  direct 
benefit.^ 

II.  The  second  of  our  propositions  is  illustrated  by  rulings  to 
the  effect  that  a  railway  company  authorized  to  accept  a  lease  of 
another  road  has  an  implied  authority  to  arrange  for  pajnng  rent, 
and,  as  one  of  the  ways  in  which  such  payment  may  be  effected, 
can  pay,  or  guaranty  the  payment  of  the  interest  on  the  lessor's 
coupon  bonds;  ^  and  that  a  guaranty  is  valid  where  it  is  given 
as  a  part  of  the  consideration  of  a  contract  of  purchase,  which 
embraces,  among  other  things,  the  property  subject  to  the  mort- 
gage by  which  the  bonds  are  secured." 

If  the  obligations  guarantied  are  to  the  property  of  the 
guarantor  corporation  at  the  time  the  main  transaction  is  con- 
summated, there  is  an  additional  reason  why  the  guaranty  should 
be  held  valid,  for  the  right  to  employ  the  usual  means  of  dispo- 
sition is  a  necessary  complement  to  the  right  of  acquisition.  It 
is  accordingly  held  that  the  power  of  the  corporation  to  give  cur- 
rency by  a  guaranty  to  any  instruments  of  which  it  is  the  owner 


1  Connecticut  Ibc.  Ins.  Co.  v. 
Cleveland  &c.  B.  Co.  (1868),  41  Barb. 
9  (expectation  of  increased  profits 
consequent  on  a  change  of  gauge 
whicti  the  company  whose  bonds  were 
guarantied  was  enabled  to  effect  by 
means  of  the  money  raised  on  the  faith 
of  the  guaranty,  a  sufficient  consider- 
ation to  support  such  guaranty): 
Harrison  v.  Union  Pac.  By.  Co.  (1882), 
13  Fed.  Bep.  522  (fact  that  another 
company's  line,  when  constructed, 
wiU  become  a  feeder  of  guarantors,  a 
sufficient  consideration  for  guarantee- 
ing its  bonds  to  enable  it  to  raise 
money  for  the  construction);  Stark 
Bank  v,  U.  S.  Pottery  Co.  (1860),  84 
Vt«  144  (guaranty  of  another  party's 
obUgations,  given  for  the  purpose  of 


saying  the  guarantor's  own  credit  and 
enabling  it  to  go  on  with  its  business  . 
is  supported  by  a  sufficient  considera- 
tion). The  mere  executive  officers, 
howeyer,  have  no  power  to  bind  the 
oorporation  by  a  guaranty  executed  to 
induce  the  payee  of  the  notes  of  a 
partnership  whose  property  the  corpo- 
ration has  taken  over  to  refrain  from 
enforcing  his  claim  by  a  levy  on  that 
property:  Dobson  v,  Moore  (1896), 
62  m.  487. 

s  Eastern  Tp.  Bank  v,  St.  Johns- 
bury  &c.  B.  Co.  (1889)^  40  Fed.  Bep. 
428;  Low  V.  Central  Pac.  B.  Co.  (1877), 
52  Cal.  58 ;  9  Am.  Bep.  866. 

>  Ellerman  v,  Chicago  &c.  Co. 
(1891),  49  N.  J.  £q.  217. 
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is  as  complete  as  that  of  an  individual.^  The  transaction  is 
treated  as  if  the  company  should  say  to  its  creditor:  **  Here 
are  our  bonds,  and  here  is  our  guaranty ;  take  them  in  satis- 
faction of  your  claims.'*  * 

in.  The  decisions  bearing  upon  the  third  proposition  will  be 
more  clearly  understood,  if  it  is  remembered  that  the  rule  which 
forbids  a  corporation  to  do  any  business  except  that  for  which 
it  is  organized  is  a  product  of  three  distinct  principles  ^hich 
may  be  thus  stated :  f  1 )  The  charter  creates  certain  statutory 
obligations  as  between  the  commonwealth  and  the  corporation. 
(2)  The  charter  shows  the  precise  risks  to  which  persons  who 
subscribe  to  the  stock  will  be  exposed.  (3)  The  charter  indi- 
cates to  parties  dealing  with  the  corporation  the  character  and 
extent  of  the  operations  which  it  is  entitled  to  carry  on,  and 
enables  them  to  form  a  judgment  as  to  hazards  they  will  run  in 
giving  it  credit. 

In  view  of  the  extremely  liberal  legislation  of  modern  times 
in  regard  to  the  creation  of  corporations,  the  technical  right  of 
the  commonwealth  to  treat  a  usurpation  of  power  as  a  breach 
of  contract,  punishable  by  forfeiture,  possesses  a  much  smaller 
significance  than  was  formerly  the  case.  Prominence  is  now 
given  rather  to  the  idea  that  anything  done  in  excess  of  the 
authority  conferred  by  the  charter  is  a  violation  of  a  statute,  and 
should  therefore  entail  the  usual  consequences  of  illegality. 
To  shareholders  and  outside  parties  the  declaration  of  the  State 


1  Bank  of  Oenesee  v.  Fatchen  Bank  ipal  bond  issued  to  it  as  payee,  was 
(1855)i  18  N.  Y.  809:  Madison  &c.  B.  held  bonnd  as  Indorser  upon  the  de- 
Co.  V,  Norwich  Say,  Soc.  (1866),  24  faalt  of  the  obligor.  See  also  Olcott 
Ind.  467:  Amot  v.  Brie  By.  Co.  (1876),  v.  Tioga  B.  Co.,  27  N.  Y.  646.  It  has 
67  N.  Y.  816 1  Atchison  &c.  B.  Co.  o.  beenstronglyintimated,  thoagh  not  in 
Fletcher  (1886),  86  Kan.  286:  24  Am.  terms  decided,  that  an  insurance  com> 
&  Eng.  B.  (^.  234:  Bogers  &c.  Works  pany  haying  no  special  powers  cannot 
V,  Southern  B.  Assoc.  (1888),  84  Fed.  assume,  as  principal  debtor,  the  pay- 
Bep.  378 :  Marbury  v.  Kentucky  Union  ment  of  the  interest  on  railroad  bonds 
Land  Co.  (1894),  62  Fed.  Bep.  886:  held  by  it  aa  coUaUral  seeuritif  for  a 
In  re  West  of  England  Bank  (1880) ,  14  debt  due  to  it  from  the  obligor :  Aetsa 
Ch.  Diy.  L.  B.  817.  Compare  Bonner  Nat.  Bank  v.  Charter  Oak  &c.  Ins.  Co. 
V.  City  of  New  Orleans,  2  Woods  186,  (1882),  60  Conn.  167. 
where  a  railroad  company  haying  *  Amot  v.^Erie  By.  Co.  (1876),  67 
transferred  by  indorsement  a  munic-  N.  Y.  816,  per  Barle,  J. 
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is,  that  contracts  entered  into  in  regard  to  business  which  a  cor- 
poration is  not  authorized  to  do,  shall  be  dealt  with  by  courts 
as  contracts  prohibited  by  law, —  incapable  of  enforcement,  as 
long  as  they  are  executory,  and  preventable  by  injunction,  if  a 
stockholder  thinks  fit  to  ask  for  such  relief.  In  other  words 
the  most  salutary  function  and  operation  of  the  doctrine  of  ultra 
vire8  is  not  that  it  enables  the  State  to  compel  corporations  to 
keep  the  obligations  owed  to  itself,  but  that  it  may  be  so  applied 
as  to  furnish  protection  to  those  who,  like  stockholders,  have 
invested  their  money  directly  in  the  coi*porate  business,  or  those 
who,  like  creditors,  have  surrendered  something  of  value  to  aid 
in  carrying  on  that  business.  Considered  from  this  point  of 
view,  the  doctrine  rises  to  the  dignity  of  a  great  principle  of 
public  policy,  and  makes  good  a  clear  title  to  recognition,  even  at 
a  time  when  the  currents  of  legislation  are  setting  so  strongly 
in  a  direction  which  is  carrying  us  further  and  further  from 
the  old  common-law  conceptions  of  a  corporation. 

The  theory  thus  stated  has  the  very  important  advantage  of 
enabling  us  to  place  upon  a  perfectly  rational  basis  a  rule  which 
has  been  a  good  deal  criticised,  and  has  been  a  stumbling-block 
to  various  judges  and  text- writers,  viz,  that  the  acquiescence  of 
the  whole  body  of  stockholders  cannot  impart  validity  to  an 
ultra  vires  contract.  Plainly  the  stockholders  are  not  the  only 
persons  to  be  considered.  Whatever  may  be  their  own  ideas  of 
expediency,  they  have  no  right  to  jeopardize  the  interests  of  third 
parties  who  have  a  right  to  assume  that  the  constating  instru- 
ments indicate  precisely  the  nature  of  the  risks  to  which  the 
corporate  capital  is  exposed.  So  far  as  regards  persons  dealing 
with  a  corporation,  therefore,  the  rule  that  even  the  unanimous 
consent  of  the  corporators  will  not  give  vitality  to  an  ultra  vires 
contract,  is  merely  a  special  illustration  of  the  stem  disapproval 
with  which  the  law  always  visits  any  conduct,  whether  of  individ- 
uals or  corporations,  which  induces  another  party  to  give  up 
something  of  value  in  a  case  in  which  he  would  have  declined 
to  do  so,  if  he  had  comprehended  fully  the  true  situation. 

The  foregoing  reasons  for  insisting  strictly  on  the  due  observ- 
ance of  the  provisions  of  corporate  charters  have  not,  so  far  as 
we  know,  been  formally  stated  by  any  court.  But  the  impor- 
VOL.  XXXI.  24 
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tance  of  that  principle  of  public  policy  which  demands  that  the 
property  of  stockholders  and  creditors  shall  not  be  exposed  to 
any  greater  risks  than  those  implied  by  the  tenns  of  the  con- 
stating instruments,  has  been  fully  recognized,  as  regards  stock- 
holders, in  the  well-known  case  of  Coleman  v.  Eastern  Coun- 
ties Hr/,  (7o.,^and,  as  regards  both  stockholders  and  creditors, 
in  two  recent  cases  in  the  Federal  Court  of  Appeals.* 

Three  distinct  sets  of  facts  are  conceivable  in  which  the  use 
which  is  to  be  made  of  the  money  procured  through  a  guaranty 
is  the  essential  point  to  be  considered  in  determining  its  validity. 
The  money  may  be  spent  either  (1)  in  furthering  the  business 
of  the  guarantor  itself;  or  (2)  in  furthering  a  business  which 
the  corporation  is  authorized  to  carry  on  ;  or  (3)  in  furthering  a 
business  which  the  guarantor  was  not  authorized  to  carry  on. 
In  the  two  first  cases  the  guaranty  is  valid  and  enforceable,  in 
the  third  it  is  not. 

(1)  The  question  whether  a  guaranty  of  another  party's  obli- 
gation, issued  to  raise  money  which  is  to  be  spent  in  carrjdng  on 
the  business  of  the  guarantor  itself,  is  valid,  clearly  admits  of 
but  one  answer ;  for  to  deny  the  validity  in  such  a  case  is  equiv- 
alent to  denying  the  power  of  the  corporation  to  do  indirectly 
what  it  has  the  power  to  do  directly,  or,  slightly  to  change  the 
point  of  view,  to  deny  it  the  power  to  lessen  its  responsibility 
by  throwing  a  part  of  it  on  some  one  else.  Accordingly  it  has 
been  held  that  a  railroad  company,  which  is  authorized  to  issue 
its  own  bonds  for  the  purpose  of  procuring  money  to  construct 
its  road,  may  guaranty  the  aid-bonds  received  by  them  from 
municipalities,  and  put  upon  the  market  to  raise  money  for  the 
same  purpose.^  So  also,  under  a  general  authority  to  issue 
bonds  for  construction  purposes,  a  company  may  lawfully  guar- 
anty the  payment  of  notes  issued  for  that  purpose  by  the  trustees 
and.  managers,  appointed  in  proceedings  to  enforce  a. mortgage 
upon  all  the  property  of  a  company  to  which  the  guarantor  has 
leased  its  road  in  perpetuity.* 

1  (1846)  10  Beav.  1.  «  Railroad  Co.  v.  Howard  C1868),  T 

«  Marbury  v.  Tod  (1894),  62  Fed.  WaU.  892. 
Rep.  885;    Hmnboldt  Mining  Co.   v,         *  Godman  v.  Vermont  &c.  B.  Co., 

Variety  Iron  Works  (1894),  62  Fed.  16  Blatch.  165  (1879). 
Rep.  856. 


Digitized  by 


Google 


POWER  OF  CORPORATIONS   TO   EXECUTE   GUARANTIES.        371 

(2)  It  is  plain  that  neither  stockholders  nor  creditors 
have  any  ground  for  objecting,  on  the  score  of  an  in- 
crease of  risk,. to  the  incurring  of  obligations  to  promote  the 
success  of  a  business  which,  although  it  is  to  be  under  the 
immediate  management  of  other  parties,  might  without  any 
overstepping  of  the  charter  powers,  have  been  carried  on  by  the 
corporation  itself.  Hence  a  railroad  company  empowered  "  to 
build,  construct,  and  run,  as  a  part  of  their  corporate  property, 
such  number  of  steamboats  or  vessels,  as  they  may  deem  neces- 
sary to  facilitate  its  business  operations,''  has,  by  implication, 
the  power  to  employ  steamboats  belonging  to  others  in  connec- 
tion with  its  own  business,  under  an  agreement  by  which  it  guar- 
anties to  the  proprietors  of  the  boats  that  the  gross  earnings 
shall  not  fall  below  a  certain  sum.  The  ground  of  this  doctrine 
is  that  the  power  to  secure  steamboat  connection  by  the  guar- 
anty is  of  the  same  character  as  that  of  owning  and  running  a 
steamboat,  and  involves  less  responsibility,  and  risk  of  loss  for 
the  railroad  company.^  Upon  the  same  principle,  it  has  been 
laid  down  by  the  New  York  Court  of  Appeals,  in  the  course  of  its 
opinion  in  a  recent  case,  that  a  corporation  which  deals  in  man- 
ufactured goods  of  a  certain  description,  and  has  not  a  sufficient 
quantity  on  hand  to  fill  its  orders,  may,  as  a  proper  incident  of 
its  business,  extend  financial  aid  to  a  manufacturer  by  advancing 
him  money  to  enable  him  to  increase  his  output  of  the  goods 
needed,  and  that  this  aid  may  be  given  by  a  direct  loan  of  m9ney, 
or  by  taking  the  notes  of  the  manufacturer  and  by  its  credit 
raising  money  thereon.^  So  where  the  cheapest  and  best  method 
of  procuring  lumber  for  the  purpose  of  carrying  on  a  saw  mill  is 
to  build  a  railroad  penetrating  the  country  where  the  lumber  is 
to  be  cut,  the  saw  mill  company  may  clearly  build  the  line  itself, 
and  having  that  power,  it  may  guaranty  the  bonds  of  a  company 
which  undertakes  to  build  the  road.^ 

Upon  principles  analogous  to  those  applied  in  the  cases  just 
cited  must  be  upheld,  if  at  all,  the  opinion  of  the  Iowa  Supreme 

1  Green  Bay  &c.   Co.  v.  Union  S.  *  Mercantile  T.  Co.  v.  Kiser  (1898), 

Co.,  107  U.  S.  98.  91  Ga.  686. 

<  Holmes  v.  WUlard  (1890),  125  N. 
Y.  76. 
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Court  that  an  agricultural  society  may  guaranty  the  notes  of  a 
street  railway  company,  organized  to  build  a  road  which  will 
facilitate  access  to  the  annual  fairs  held  by  such  society.^ 

A  decision  which  lies  on  the  border  line  between  the  cases 
cited  in  this  and  the  following  sections  is  to  the  effect  that  a 
railroad  company  with  the  ordinary  powers  of  such  companies 
cannot  guaranty  that  the  subscribers  to  stock  of  an  elevator 
company  shall  receive  a  certain  percentage  of  dividends.* 
We  venture  to  think  that  the  rule  thus  laid  down  is  somewhat 
too  sweeping.  The  case  of  Davis  v.  Old  Colony  i?.  (7o.,*  cited 
by  the  court,  as  a  conclusive  authority,  related  to  a 
guaranty  of  a  business  wholly  foreign  to  that  of  the 
guarantor,^  and  the  analogy  is  therefore  imperfect.  The 
admission  of  the  court  that  a  railroad  company  may  build 
elevators  for  its  own  use  is  sufficient  of  itself  to  indicate 
what  a  very  sharp  line  of  distinction  there  is  between  the  two 
cases.  The  true  doctrine,  it  is  submitted,  is  that  a  railroad  com- 
pany may  guaranty  the  success  of  the  elevator  company,  if 
the  latter  is,  in  a  bond  fide  sense,  to  be  an  auxiliary  concern 
which  is  to  be  separately  carried  on  merely  as  a  matter  of  con- 
venience, and  that  the  bare  fact  of  the  elevator  company's 
accepting  custom  from  other  persons  besides  the  guarantor^ 
should  not  have  the  effect  of  invalidating  the  arrangement. 
That  this  was  really  the  position  which  the  court  intended 
to  take  up  may  perhaps  be  surmised  from  the  stress  which  was 
laid  on  the  circumstance  that  the  agreement  contained  no  pro- 
vision which  bound  the  railroad  company  to  use  the  elevator, 

1  Thompson  v.  Lambert  (1876) ,  44  enabling  provision  of  the  Iowa  Stat- 
lowa,  239.  It  is  to  be  observed,  how-  ute,  by  which  corporations  vmj 
ever,  that  this  point  was  not  actnaUy  '<  make  contracts,  acquire  and  trans- 
involved  in  the  case,  as  the  suit  was  fer  property,  possessing  the  same 
brought  by  a  stockholder  to  enjoin  the  power  in  such  respects  as  private 
foreclosure  of  a  mortgage  securing  individuals  now  enjoy  '•  (Iowa  Code, 
certain  notes,  the  proceeds  of  which  1851,  §§  674,  70S;  Bevlsed  Code,  §§ 
had  been  spent  by  the  society,  and  the  1151,  11S7). 

court  very  properly  refused  to  apply         '  Elevator  Co.  v.  Memphis  Ac.  B. 

the  doctrine  of  ultra  vires  to  invalidate  Co.  (1887),  85  Tenn.  708. 
an  executed  contract.    It  should  also  ^  (1881)  ISl  Mass.  258. 

be  noted  that  the  ruling  was  made  with         ^  8ee  note  2,  pott^  p.  878. 
direct  reference   to  the  very  liberal 
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and  that  it  was  not  important  to  the  owners  whether  it  was  issued 
or  not. 

(3)  In  dealing  with  that  class  of  cases  in  which  it  is  con- 
ceded that  the  business  which  the  guarantor  corporation  has 
attempted  to  aid  is  wholly  foreign  to  its  own,  the  courts  have 
uniformly  declined,  in  the  absence  of  some  e3q)ress  grant  of 
power  which  modifies  common  law  principles,  to  uphold  the 
guaranty,  even  when  there  is  a  probability,  or  even  a  practical 
certainty,  that  the  profits  derived  by  the  guarantor  from  its  own 
business  will  be  augmented  as  a  result  of  the  success  of  the 
outside  enterprise.  No  other  rule,  it  is  evident,  could  possibly 
be  laid  down  without  shattering  the  foundation  upon  which,  as 
has  already  been  shown,  the  doctrine  of  ultra  vires  in  such 
cases  reposes.  The  stockholders  and  the  creditors  both  have  a 
right  to  say  that  this  was  not  the  quarter  from  which  they 
expected  the  money  to  come  which  would  furnish  dividends  and 
pay  debts. 

The  earliest  case  in  which  these  principles  were  elaborated 
was  Coleniany.  Eastern  Counties  Ry.  Co.^  where  a  contract 
by  which  the  directors  of  a  railway  company  undertook  to  guar- 
anty a  five  per  cent  dividend  on  the  stock  of  a  steamship  com- 
pany, the  operations  of  which,  it  was  alleged,  would  augment 
the  traflSc  on  the  railway,  was  declared  invalid  at  the  instance 
of  a  stockholder.  Upon  precisely  the  same  grounds  it  has  been 
ruled  by  the  Supreme  Court  of  Massachusetts,  in  a  well-known 
decision,  that,  as  the  holding  of  a  *<  World's  Peace  Jubilee  and 
International  Musical  Festival  "  is  an  enterprise  wholly  outside 
the  objects  for  which  railroad  and  manufacturing  companies 
are  established,  such  companies  cannot  guaranty  the  expenses 
of  the  festival,  although  it  will  have  a  favorable  effect  on  their 
profits,  in  the  one  case,  by  increasing  passenger  travel,  in  the 
other,  by  creating  a  more  active  demand  for  the  articles  manu- 
factured.^   So  it  is  an  excess  of  power  for  one  plank-road  com- 

1  (1846)  10  Beav.  1.  T.  Bep.  SIS,  where   a  Btockholder  of 

>  Davisv.  Old  Colony  B.Ck>.  (1881),  a  railway  company  obtained  an  In- 

ISl  Mass.  268.    Somewhat  similar  in  jonction  against  the  carrying  out  of  a 

pirinciple     is    the    recent   case    of  resolution,  passed  at  a  general  meet- 

Tompklnson  v.  By.  Co.  (1887),  1^6  L.  ing,  to  contribute  a    sum  of  money 
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pany  to  guaranty  a  loan  made  to  another  to  enable  the  latter 
to  construct  a  road  which  is  expected  to  be  advantageous  to  the 
guarantor;  ^  and  for  a  company  organized  to  manufacture  iron- 
work for  mines  to  guaranty  the  performance  of  the  contract  of 
a  manufacturing  company  for  the  erection  of  a  mineral  mining 
plant,  although  the  object  of  the  guaranty  is  to  secure  a  cus- 
tomer for  its  own  wares.'  So  a  company  organized  **  for  the  pur- 
pose of  manufacturing  and  dealing  in  all  kinds  of  brass,  copper, 
and  German  silver  goods,"  cannot,  under  the  pretense  of  foster- 
ing its  business,  engage  in  a  transaction  so  entirely  foreign  to  that 
business  as  dealing  in  carbons.  An  indorsement  of  the  note  of  a 
company,  from  whom  the  carbons  are  procured,  in  order  to  enable 
it  to  increase  its  plant  and  facilities,  is  entirely  wZ^ra  vires  and  void.^ 
So  the  fact  that  a  customer  of  a  transportation  company  will 
have  more  business  to  give  it  if  he  can  procure  credit  to  make 
purchases  from  a  brewing  company,  will  not  justify  the  secre- 
tary of  the  former  company  in  guaranteeing  that  the  purchases 
made  shall  be  duly  paid  for.  Such  a  guaranty,  it  was  declared,  was 
certainly  ultra  vires  the  secretary,  if  not  tdtra  vires  the  corpora- 
tion.* So  a  guaranty  of  a  hotel-keeper *s  rent  by  a  brewing  com- 
pany is  not  rendered  valid  by  the  fact  that  the  hotel-keeper  has 
promised  to  buy  his  beer  from  the  guarantor.^ 


towards  the  promotion  of  a  pobUc  in- 
stltntion,  the  only  ground  suggested 
for  the  donation  being  that  there 
would  be  a  larger  number  of  passen- 
gers seeking  transportation  on  the 
railway,  when  the  institution  should 
be  opened.  The  abstract  question, 
whether  a  street  railway  company  had 
power  to  give  subscriptions  in  aid  of 
an  agricultural  exhibition,  was  raised, 
but  not  discussed,  In  State  Board  &c. 
V.  Citizens' &c.  Ry.  Co.  (1874),  47  Ind. 
407,  the  court  relying  on  the  distinc- 
tion between  executed  and  execu- 
tory contracts  In  cases  where  there 
is  no  express  statutory  prohibition, 
but  merely  an  aUeged  defect  of  power. 
1  Madison  &c.  Plank  Road  Co.  v. 
Watertown  &c.  Plank  Road  Co.  (1859) , 
7  Wis.  68. 


>  Humboldt  Mining  Co.  v.  Variety 
Iron  Works  Co.  (1894),  62  Fed.  Rep. 
856. 

>  Holmes  v.  WiUard  (1890),  125  N. 
Y.  75. 

*  Lucas  V.  White  Lime  Co.  (1886), 
70  Iowa,  641. 

B  Filon  V,  Miller  Brewing  Ck>.,  15  N. 
Y.  Supp.  57.  The  court  took  the  ground 
that  whether  an  act  is  within  the  corpo. 
rate  powers  depends  upon  the  character 
of  the  act,  and  not  upon  the  considera- 
tion for  which  it  is  performed ;  that  the 
company  was  to  derive  no  benefit  from 
the  lease  through  the  use  and  occupa- 
tion of  the  demised  premises ;  and  that 
the  fact  of  the  tenant's  engaging  him- 
self to  buy  the  article  manulactored 
by  the  company  gave  it  no  more  inte> 
est  in  the   lease  than   if  it  was  to 
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Under  this  head  we  may  perhaps  also  place  the  ruling  of  a 
Canadian  court  to  the  effect  that  a  bank  cannot  guaranty  the 
payment  by  a  customer  of  the  hire  of  a  steamer  under  a  charter- 
party  ;  ^  but  the  principle  of  the  decision  is  obscure,  as  the  court 
does  not  state  the  reasons  for  denying  the  existence  of  the  power ; 
nor  are  any  authorities  cited.  The  fact  that  the  object  of  the 
guaranty  might  have  been  attained  equally  well  by  allowing  an 
overdraft  —  an  accommodation  which  is  apparently  conceded  to 
be  within  the  competence  of  the  directors  of  a  bank^  —  suggests 
some  doubts  as  to  whether  the  court  has  not  laid  too  much  stress 
upon  the  mere  form  of  the  transaction. 


In  all  the  cases  cited  so  far  the  existence  of  a  power  to  guar- 
anty the  obligations  of  other  parties  has  been  conceded  or  denied 
without  any  reference  to  positive  statutable  authority  in  that 
regard.  A  few  rulings  remain  to  be  noticed  which  are  governed 
by  a  more  or  less  explicit  declaration  of  the  will  of  some  legis- 
lative body. 

A  company  which  is  authorized  in  general  terms  to  aid  another 
••  by  means  of  subscription  to  its  capital  stock,  or  otherwise'' 
may  furnish  the  aid  by  means  of  a  guaranty  of  the  bonds  of  the 
second  company.^    So  the  power  of  one  company  to  guai'anty 


receive  a  money  consideration  for  be- 
coming surety  for  the  rent.  This 
decision  of  the  Supreme  Court  seems 
to  be  impossible  to  reconcUe  with  a  rul- 
ing of  the  New  York  Court  of  Common 
Fleas  to  the  effect  that  a  brewing 
company  was  not  exceedingits  powers, 
under  the  cireum$t€mce$y  in  guarantee- 
ing a  lease  of  premises  occupied  by 
one  of  its  customers,  and  containing 
llzturesmortgagedtoit:  Field  v.  Burr 
Brewing  Co.  (1892),  18  N.  T.  Supp. 
466.  No  reasons  whatever  are  given 
for  the  decision,  and  the  learned  judge, 
with  a  rather  tantalizing  coyness,  de- 
clined to  respond  to  counsel's  invita- 
tion to  lay  down  a  general  rule  as  to 
this  class  of  guaranty.    Whether  the 


ruling  depends  upon  the  interest  in  the 
premises  which  the  mortgage  gave  the 
guarantor,  or  upon  the  fact  that  such 
arrangements  were  regarded  as  a  way 
of  disposing  of  the  article  manufac- 
tured by  the  brewing  company  which 
made  the  customer  virtually  an  agent, 
and  the  guaranty  a  direct  obligation 
of  the  company,  can  be  only  conjec- 
tured. 

1  Johnson  v.  Chaplin  (1889),  Mon- 
treal L.  Rep.,  6  Q.  B.  111. 

>  See  Morse  on  Banks,  §§  857,  858. 

*  Connecticut  Mut.  L.  Ins.  Co.  v. 
Cleveland  &c.  B.  Co.  (1868),  41  Barb. 
9.  An  ordinance  authorizing  a  con- 
tract with  a  gas  company,  and  the 
issue  to  it  of  the  bonds  of  the  city. 
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the  bonds  of  another  is  necessarily  implied  where  the  charter  of 
the  former  authorizes  it  to  effect  a  temporary  or  perman^it 
consolidation  with  the  latter*  Such  a  grant  of  power  virtoally 
amounts  to  a  permission  to  risk  the  guarantor's  whole  capital 
in  anpther  business,  and,  a  fortiori^  it  may  put  a  part  of  it  at 

hazard.^ 

C.  B.  Labatt. 

New  York. 


and  proTiding  that  the  company  shaU 
*^  goarant  J  ^e  said  bonds  and  assnme 
the  payment  of  the  principal  thereof 
at  maturity, ''  Implies  that  the  company 
Is  to  guaranty  not  only  the  principal, 
but  the  interest  also.  Such  an  ordi. 
nanc«  contemplates  two  undertakings 
by  the  company,  one  for  the  security 
of  the  bondholder,  viz.,  to  answer  for 
the  city's  liab  lity,  the  other  for  the 
security  of  tne  city,  viz.,  to  provide 
for  the  payment  of  the  principal  of  the 
bonds  at  their  maturity.  Such  being 
the  construction  of  the  guaranty,  an 
indorsement  by  the  president  on  the 
bonds  guarantying  the  payment  of 
the  <<  principal  and  interest,''  is  prop- 
erly within  the  scope  of  his  authority, 
as  it  only  declares  in  terms  what  would 
have  been  Implied  from  a  simple 
guaranty  of  the  bonds.  New  Orleans 
V.  Clark  (1877),  96  U.  8.  644. 

1  Marbury  v.  Tod  (C.  C.  A.  1894), 
68  Fed.  Rep.  885.  Compare  Tona- 
wanda  Valley  Ac.  B.  Co.  v.  New  York 
&c.  B.  Co.  (1886),  4  N.  Y.  St.    Bep. 


744  (N.  Y.  Bnpr.  Ct.),  where,  in  view 
of  the  existence  of  a  statute  of  the  ' 
kind  which  has  probably  been  enacted 
in  every  State,  allowing  the  consoli- 
dation of  railway  companies  owning 
connecting  lines,  It  was  held  that,  there 
was  no  question  but  that  contracts 
between  railway  companies  for  the 
arrangement  of  their  mutual  traffic, 
may  lawfully  be  made,  and  that,  as  in- 
cident to  such  contracts,  one  company 
may  bind  itself  to  pay  stipulated  sums, 
or  assume  obligations  to  pay  interest 
on  the  bonds  of  the  other.  Compare 
the  decision  in  Smead  v.  Indianapolis 
&c.  B.  Co.,  11  Ind.  104,  where  a  rail- 
road company  empowered  to  make 
such  contracts  with  a  company  owning 
a  connecting  road  for  the  transporta- 
tion of  freight  and  passengers,  as  the 
board  of  directors  might  think  proper, 
was  held  to  have  power  to  give  its 
bUls  and  notes  to  the  second  company 
to  enable  it  to  raise  money  for  the 
purpose  of  changing  the  gauge  of  its 
road. 
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INTERVENTIONS  IN  THE  FEDERAL  COURTS. 

A  practice  has  grown  up  in  the  United  States  circuit  courts, 
during  the  last  thirty  or  forty  years,  in  the  consideration  of 
motions,  or  what  are  called  intervening  petitions,  at  the  instance 
of  strangers  to  pending  litigation.  The  purpose  is  to  adjudicate 
rights,  claims,  Mens  or  charges  preferred  by  such  interveners  in 
respect  of  property  controlled  by  the  court  in  the  course  of  the 
suit.  These  interventions  are  entertained  for  a  great  number  of 
objects  and  constitute  a  large  part  of  the  litigated  business  per- 
taining to  railroad  foreclosures  and  suits  of  analogous  character. 
They  are  not,  however,  confined  to  proceedings  in  equity,  but 
apply  as  well  to  matters  of  which  the  court  has  jurisdiction  upon 
the  law  side  of  the  court.  Nor  are  they  restricted  to  what 
appears  to  be  pending  litigation,  but  may  have  application  to 
matters  which  are  apparently  already  adjudicated  and  past  con- 
sideration so  far  as  the  immediate  parties  to  the  litigation  are 
concerned.  The  determination  of  matters  of  this  sort  is  fre- 
quently called  for  and  often  involves  the  most  important  interests. 
It  is,  therefore,  of  great  moment  to  determine  upon  what  theory 
they  are  to  be  considered  as  within  the  jurisdictional  powers  of 
the  Federal  courts,  and  to  what  extent  they  involve  matters 
which  those  courts  can  or  ought  to  adjudi6ate. 

Except  for  a  careful  investigation  of  the  origin  of  these  pro- 
ceedings, it  might  be  supposed  that  they  were  entertained  by  the 
Federal  courts  in  pursuance  of  a  broad  equitable  jurisdiction 
which  requires,  according  to  the  fundamental  principles  of  equity, 
a  full  and  complete  determination  of  any  matter  of  controversy 
which  the  court  has  in  hand,  although  such  determination  may 
demand  the  presence  of  persons  other  than  those  who  are  the 
immediate  litigants,  and  may  involve  the  settlement  of  other 
issues  than  those  originally  presented.  It  will  be  found,  how- 
ever, that  the  doctrines  of  equity  are  not,  generally  speaking, 
broad  enough  to  permit  the  extensive  jurisdiction  exercised  by 
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the  courts  in  this  respect ;  for  it  is  a  principle  of  equity  that  no 
stranger  to  a  suit  has  any  right  to  an  adjudication  in  that  cause 
of  interests  claimed  by  him  to  be,  in  any  manner,  paramount  to 
those  of  the  primary  parties.  If  the  original  proceeding  can  be 
made  a  subject  of  a  proper  decree,  the  complainant  is  not  to  be 
burdened  with  other  issues  or  considerations  respecting  the  sub- 
ject-matter. The  rights  of  third  persons,  not  parties  to  the  suit, 
are  not  interfered  with  by  the  decree,  and  can  be  made  the  sub- 
ject of  independent  proceedings  in  equity,  or  at  law,  according 
to  the  nature  of  the  rights.  And  the  Federal  courts  themselves 
have  gone  so  far  in  this  respect  as  to  deny  to  persons  who  claim 
to  be  interested  in  a  subject-matter  in  the  hands  of  the  officers 
of  the  Federal  courts  the  privilege  of  being  made  defendants 
where  they  have  no  interest  in  the  immediate  controversy  raised 
by  the  bill  and  answer.  Manifestly,  therefore,  some  more  sub- 
stantial or  tenable  ground  for  the  jurisdiction  must  be  found  than 
the  general  powers  of  courts  of  equity. 

This  other  and  different  basis  for  the  determination  of  claims 
of  strangers  to  the  suit  lies  in  the  general  principle  that  no 
court,  sitting  either  in  equity  or  as  a  common  law  tribunal,  can 
afford  to  permit  its  judgment,  decree  or  process  to  do  injustice, 
or  to  be  abused  for  the  interest  of  persons  who  may  desire  that 
result.  And  in  connection  with  this  there  is  the  proposition,  well 
maintained  in  the  Federal  courts,  that  where  such  courts  through 
their  officers  have  impounded  or  taken  possession  of  real  or  per- 
sonal property,  for  the  purpose  of  making  some  disposition  of 
that  property  at  the  instance  of  parties  to  pending  litigation, 
they  cannot  permit,  for  any  purpose  whatsoever,  that  property 
to  be  affected,  interfered  with  or  taken  away  from  the  custo- 
dianship of  the  officers  of  the  court,  for  the  protection  of  any 
rights  which  are  sought  to  be  enforced  outside  of  the  tribunal 
which  has  taken  control  of  the  propertj^.  This  latter  principle  is 
far-reaching  in  its  effect.  It  has  been  regarded  as  necessary  to 
the  integrity  of  the  Federal  courts,  exercising  as  they  do  a  con- 
current jurisdiction  with  the  State  courts,  so  far  as  territory  is 
concerned,  and  in  many  respects,  as  to  the  subject-matter  of  the 
suit.  Therefore  it  is  universally  held  that  persons  who  may 
willfully  interfere  with   the  possession  or  control  of  property 
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impoanded  by  the  court  are  in  contempt  and  may  be  punished 
for  their  actions.  The  State  courts  have  no  power  by  their 
writs  to  interfere  with  the  possession  of  the  United  States 
marshal,  nor  with  the  possession  and  complete  control  of  prop- 
erty of  a  receiver  appointed  by  the  United  States  court.  The 
doctrine  is  maintained  in  its  integrity  and  to  the  logical  result 
that  all  such  proceedings  pressed  by  persons  otherwise  entitled 
to  remedies  in  the  State  courts,  are  void,  when  exercised  or 
attempted  while  the  property  is  in  the  custody  of  the  law,  that 
is  to  say,  in  the  control  of  the  courts  of  the  United  States.  So 
far  has  the  principle  been  carried  that  Justice  Matthews  of  the 
Supreme  Court  of  the  United  States  has  said  that  it  is  the  mere 
physical  custody  of  the  marshal  of  the  court  under  the  color  of 
his  authority  which  makes  it  incumbent  upon  the  United  States 
court  to  entertain  applications  of  persons  who  may  have  rights 
in  and  about  the  subject-matter,  and  to  give  them  full,  complete 
and  adequate  remedies  in  the  United  States  courts.  Justice 
Matthews  states  that  this  is  a  logical  consequence,  for  if  the 
United  States  courts  have  assumed  the  position  that  the  property 
in  the  hands  of  the  officers  of  the  court  cannot  be  interfered 
with  in  any  way,  common  justice  requires  that  persons  who  have 
or  claim  rights  in  respect  of  such  property  should  have  a  tribunal 
in  which  their  rights  or  claims  can  be  heard  and  determined. 
Thus  in  the  case  under  his  consideration,^  it  was  held  that  a 
citizen  of  Liouisiana  who  claimed  a  statutory  charge  upon  prop- 
erty held  by  the  United  States  marshal  under  a  writ  ultimately 
found  by  the  court  to  be  invalid,  could  intervene  in  the  Federsd 
court  and  have  his  rights  fully  enforced  there,  the  State  court 
having  no  power  to  proceed  against  property  held  by  the  marshal 
virtute  oficii.  This  jurisdiction  which  the  United  States  courts 
have  assumed  is  ancillary  and  auxiliary  to  the  primary  jurisdic- 
tion conferred  by  the  proper  institution  of  the  original  suit. 

Upon  these  two  fundamental  principles  the  law  respecting 
intervening  petitions  has  been  founded  and  developed.  In  the 
cases  where  such  petitions  were  entertained,  the  courts  found  an 
analogy  in  an  ancient  proceeding  permitted  by  courts  of  chancery 

1  Qombel  v.  Pitkin,  124  U.  S.  131. 
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and  mentioned  by  Daniel  and  other  authors  upon  chancery  prac- 
tice. This  was  called  an  examination  or  petition  _pro  into-cwe 
9tu>i  directed  or  considered  at  the  instance  of  a  stranger  to  the 
litigation  for  the  purpose  of  advising  the  court  that  its  decree  of 
sequestration  about  to  be  entered  or  already  entered,  would  have, 
if  given  its  full  and  natural  force,  the  effect  of  depriving  the 
petitioner  or  third  person  of  some  right  or  interest  and  do  him 
an  injustice  which  the  court  ought  not  to  permit.  Whereupon 
with  the  consent  or  against  the  opposition  of  the  primary  parties 
to  the  suit,  the  Chancery  Court  would  direct  the  delivery  of  the 
property  or  so  modify  the  decree  that  the  interests  of  the  third 
person  or  petitioner  might  not  be  affected  thereby.  But  the 
Federal  courts  have  long  since  departed  from  the  original  or 
primary  scope  of  such  an  inquiry  in  equity,  or  have  broadened  its 
effect  so  that  such  a  petition  is  entertained  for  many  purposes 
not  originally  contemplated ;  and  now  allow  such  proceedings  at 
law  as  well  as  in  causes  in  equity.  It  was,  therefore,  speedily 
held  that  where  in  proceedings  at  law  the  marshal  of  the  court 
under  attachment  or  execution  had  seized  property,  a  claimant 
of  that  property  could  present  his  petition  and  have  his  rights 
determined  as  upon  interplea ;  in  analogy  with  interpleas  per- 
mitted by  statute.  So  also  he  might  bring  what  would  ordinarily 
be  called  an  original  bill  in  equity  to  avoid  the  judgment  itself 
for  collusion  or  fraud  or  to  restrain  its  enforcement,  and  such 
bill  in  equity  will  be  regarded  by  the  court  as  ancillary  to  tiie 
original  suit  and  judgment,  and  not  dependent  upon  conditions 
which  might  be  required  to  give  the  court  original  or  initial  joris- 
diction.  In  other  words,  the  court  will  ti*eat  such  a  bill  as  the 
equivalent  of  an  intervening  petition  or  motion  pro  interesse  suo 
and  adjudicate  the  claimant's  rights,  because  of  the  abuse  of  the 
process  of  the  court  which  might  otherwise  result  in  the  di^)osi- 
tion  of  the  property  in  the  marshal's  hands.  When  railroad 
foreclosure  suits,  under  elaborately  constructed  mortgages,  be- 
came common,  the  Federal  courts  found  in  the  consideration  of 
intervening  petitions  the  most  convenient  and  efficient  method  of 
settling  and  adjusting  the  rights  and  claims  of  the  many  persons 
who  might  be  affected  by  the  final  decree  of  foreclosure  accord- 
ed to  the  prayer  of  the  mortgagees.     It  is  in  this  class  of  cases 
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that  the  consideration  of  intervening  petitions  has  been  most 
freqaient*  They  are  also  common  in  admiralty  suits,  where, 
perhaps,  the  jurisdiction  was  still  more  ancient,  but  founded 
upon  the  same  general  or  fundamental  principles. 

It  will  be  seen  at  once  that  as  this  jurisdiction  assumed  by  the 
Federal  courts  is  r^arded  as  ancillary,  intervening  petitions  can 
be  presented  by  citizens  of  the  same  State  as  either  of  the  prin- 
cipal parties  to  the  suit.  The  intervention  does  not  necessarily 
have  the  qualities  of  an  original  suit.  It  is  drawn  to  the  prin- 
cipal case  by  the  jurisdiction  of  the  court  settled  in  the  principal 
issue.  Nor  is  it  necessary  that  the  amount  involved  should  be 
in  excess  of  the  statutory  limit  of  $2,000.  An  intervention 
will  be  entertained  for  a  less  sum.  And  the  primary  jurisdic- 
tion given  by  the  proper  institution  of  the  original  suit,  and  the 
custodianship  of  the  property  by  the  officers  of  the  court  will 
even  permit  of  the  complete  foreclosure  of  a  mortgage  prior  in 
right  to  the  claim  of  the  plaintiff,  and  differing  in  character 
from  the  original  cause  of  action,  notwithstanding  that  such 
foreclosure  could  not  have  been  had  as  an  original  proceeding  in 
the  Federal  court,  t.  e.j  for  lack  of  diverse  citizenship.  In  other 
words,  all  questions  which  may  involve  the  application  or  dispo- 
sition of  the  subject-matter  which  the  court  has  in  hand  are 
drawn  to  the  Federal  courts  as  an  incident  of  its  original  juris- 
diction and  its  rightful  possession  and  control  of  the  property. 

The  development  of  the  law  relating  to  intervening  petitions 
in  the  Federal  courts  is  of  such  late  date  that  no  text-writers 
have  ever  made  it  the  subject  of  independent  treatises.*  Nor  has 
any  effort  been  made  to  subdivide  or  classify  the  different  kinds 
of  interventions  which  have  to  be  ti'eated  by  the  Federal  courts. 
For  convenience  sake  the  following  may  serve  as  such  a  subdivision 
or  classification. 

The  interventions  of  strangers  to  the  original  cause  which  will 
be  entertained  and  adjudicated  by  the  Federal  courts  may  have 
as  the  basis  of  their  institution  one  of  the  following  matters  of 
interest : — 

1.  They  may  be  based  upon  a  right  or  title  to  the  subject- 
matter  paramount  in  quality  to  the  claims  of  the  original  parties  to 
the  suit  and  extending  to  the  whole  matter  of  rightful  ownership. 
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Into  this  class  of  interventions  will  fall  almost  all  those  pro- 
ceedings which  are  permitted  by  the  Federal  courts  as  incidental 
to  suits  at  law  ;  and  they  are  closely  analogous  to  the  ordinary 
intei*pleas  permitted  by  statute  and  in  the  State  courts.  Where 
it  is  practical  to  do  so,  the  intervention  is  often  permitted  on 
the  ground  of  the  statutory  right.  In  this  class  also  should  fall 
those  proceedings,  apparently  equitable  in  their  general  nature, 
where  the  judgment  of  the  Federal  court  at  law  has  been  ob- 
tained by  collusion  or  fraud,  and  the  intervention  is  filed  for  the 
purpose  of  protecting  a  right  or  title  of  the  intervenor  which 
ordinarily  would  be  enforceable  at  law.  To  this  class  of  cases 
may  also  be  referred  the  permission  which  may  be  granted  to  a 
trustee  in  a  deed  of  trust  after  default  to  exercise  a  power  of  sale 
of  the  subject-matter. 

2.  In  the  second  class  of  interventions  may  be  placed  those 
which  are  based  upon  some  statutory  or  contractual  lien  which 
the  intervenor  has  by  law,  independent  of  the  peculiar  jurisdic- 
tion of  the  Federal  court,  and  which  he  seeks  to  impose  upon 
the  property  in  the  charge  of  the  court  and  to  enforce  in  the 
Federal  court  because  of  his  inability  to  pursue  the  same  right  or 
remedy  in  the  State  courts.  Into  this  class  of  interventions  fall 
the  enforcement  of  statutory  or  mechanics'  liens,  charges  or 
liens  which  may  be  the  result  of  private  contract  between  the 
parties,  and  also  judgment  liens  of  later  or  earlier  date  obtained 
in  the  State  courts  and  which  by  State  statute  are  made  prece- 
dent in  right  to  the  complainant's  cause  of  action.  In  all  these 
cases  the  Federal  courts  recognize  fully  the  force  of  State  law 
and  give  to  intervenors  who  have  brought  themselves  within  the 
provisions  of  the  State  statutes,  or  are  clearly  within  the  terms 
of  their  contractual  rights,  the  opportunity  to  impress  the  prop- 
erty or  fund  in  the  hands  of  the  court  with  their  liens  or  charges 
as  superior  in  right  to  the  principal  parties  to  the  suit.  The 
court  in  this  class  of  cases,  however,  does  not  undertake  to  sur- 
render the  subject-matter  of  the  litigation  to  the  intervenor, 
because  of  his  superior  claim  or  preference,  but  refers  his  charge, 
claim  or  lien  to  the  proceeds  of  the  sale  or  disposition  of  the 
property,  undertaking  to  enforce  the  rights  of  the  principal 
parties  to  the  suit  in  their  entirety,  simply  deferring  them  in 


Digitized  by 


Google 


INTEBYENTIONS   IN  THE  FEDERAL  COURTS.  383 

such  respects  as  may  be  necessary  to  do  fall  justice  to  the  inter- 
vening claimant.  This  class  of  intei*ventions  will  also  include 
the  cases  where  the  intervention  is  for  the  purpose  of  foreclosing 
or  enforcing  a  prior  mortgage  or  deed  of  trust,  the  court  pro- 
ceeding with  such  an  intervention  as  if  it  were  the  principal  suit, 
neglecting,  thereafter  the  claims  of  the  original  parties  to  the 
case,  except  so  far  as  they  can  be  impressed  upon  the  surplus, 
if  any,  which  may  arise  after  a  sale. 

3.  The  third  class  of  interventions  consists  of  those  which  are 
based,  not  upon  rights  or  titles  in  the  subject-matter  existing  in 
full  force  by  law,  irrespective  of  the  action  of  the  Federal  tri- 
bunal, but  such  as  rest  upon  equities  which  are  purely  the  crea- 
tion of  the  Federal  courts  and  which  in  the  judgment  of  such 
courts  justify  the  preference  of  the  interveners,  owing  to  such 
equities,  over  the  rights  of  the  parties  to  the  suit.  It  is  believed 
that  the  interventions  which  are  now  referred  to  are  peculiar  to 
railroad  foreclosures.  It  has  been  held  that  they  are  inappli- 
cable to  any  other  cases  in  which  the  court  has  taken  property 
into  its  possession.  They  have  been  denied  in  admiralty  pro- 
ceedings. They  rest  mainly  upon  the  theory  of  a  diversion  of 
funds  and  the  public  nature  of  the  business  of  operating  railroads. 
The  principle  was  first  authoritatively  enunciated  in  the  case  of 
Fosdick  t;.  Schall,^  and  is  familiar  to  every  one  as  that  which 
takes  from  the  mortgagees  or  bondholders  of  a  railroad  who  are 
seeking  to  enforce  their  contractual  lien  upon  the  property  the 
proceeds  of  the  sale  or  disposition  thereof,  or  the  earnings 
pending  the  suit,  to  pay  for  such  operating  expenses  of  the  road 
as  ought  to  have  been  paid  out  of  the  current  earnings  prior  to 
the  institution  of  the  suit.  The  courts  hold  that  as  railroads  are 
affected  with  a  public  interest  and  must  be  carried  on  and  oper- 
ated, the  current  incomes  are  pledged  to  the  current  operating 
expenses,  and  if,  therefore,  the  current  incomes  are  in  fact  used 
for  permanent  and  valuable  improvements  or  the  payment  of 
interest  upon  the  bonded  indebtedness,  such  payments  must  be 
restored  or  taken  out  of  the  property  itself,  for  the  purpose  of 
liquidating  any  unpaid  and  neglected  current  bills,  which  have 

»  99  U.  S.  285. 
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for  a  short  time  prior  to  the  institution  of  the  suit  been  incurred, 
or  falling  due.  This  is  a  cloudy  sort  of  doctrine  and  came  to  be 
speedily  restricted  in  its  operation.  It  resulted  in  what  is  called 
the  six  months'  rule  or  an  arbitrary  proposition  that  the  curr^it 
expenses,  which  the  court  will  require  to  be  paid  out  of  the 
property  in  its  hands,  must  be  for  supplies  or  materials  furnished 
within  six  months  prior  to  the  inception  of  the  foreclosure  suit. 
There  is  no  special  virtue  apparent  in  six  months,  but  simply  the 
necessity  of  drawing  an  arbitrary  line  somewhere.  The  later 
authorities  have  drawn  away  from  this  position,  preferring  to 
adopt  a  reasonable  time  under  the  circumstances  of  each  case. 
And  the  doctrine  is  applicable  solely  to  operating  expenses 
and  permanent  improvements.  The  rental  of  a  leased  railroad, 
for  instance,  does  not  fall  within  this  head,  neither  do  coun- 
sel fees  or  the  salaries  of  its  corporation  officers.  As  an  addi- 
tional ground  to  fortify  the  court  in  entertaining  this  class  of 
interventions,  it  is  said  that  the  appointment  of  the  receiver  in 
the  first  instance  is  discretionary  and  that  the  court  is  at  liberty 
to  insist  upon  the  payment  of  these  claims  as  a  condition  which 
is  equitable  and  just  prior  to  its  granting  to  complainants 
the  relief  they  ask.  Some  of  our  Federal  judges  have  seized 
hold  of  this  view  of  the  law  as  a  reason  for  requiring  from  the 
bondholders  or  trustee  undertaking  to  enforce  a  deed  of  trust  for 
foreclosure  an  agreement  that  claims  of  whatever  date,  unsecured 
and  payable  to  the  citizens  of  the  States  through  which  the  road 
runs,  should  be  paid.  This,  of  course,  gives  to  unsecured  cred- 
itors a  preference  over  the  contractual  lien.  The  Supreme  Court 
of  the  United  States  has  condemned  this  practice.  And  it  is 
manifest  that  any  such  doctrine  as  this,  well  established  as  it  is 
within  its  limitations,  may  be  made  the  subject  of  abuse  and 
great  wrong.  It  is  too  closely  analogous  to  the  theory  that  jus- 
tice and  equity  is  to  be  measured  by  the  length  of  the  chancellor's 
foot. 

Interventions  of  this  class  result  in  an  order  or  decree  in  each 
instance  requiring  the  Master  in  Chancery,  or  the  receiver,  to 
pay  to  the  intervener  the  amount  of  his  claim  out  of  the  pro- 
ceeds of  sale  or  incomes  of  the  property  in  preference  to  the 
complainants.     The  court  generally  provides  that  the  costs  of 
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the  suit  and  the  compensation  of  the  reoeiver  and  of  counsel  in 
the  cause  shall  be  precedent  in  right. 

4.  The  fourth  class  includes  those  interventions  which  rest 
upon  legal  rights  or  equitable  liens  upon  the  subject-matter  in 
the  hands  of  the  court,  but  which  are  deferred  in  law  or  equity  to 
the  rights  of  the  complainant.  They  may  be  superior  to  the 
rights  of  other  parties  to  the  suit.  Manifestly  these  inter- 
ventions, though  they  may  be  adjudicated,  have  no  effect  to 
postpone  or  interfere  with  the  original  purpose  of  the  suit.  They 
apply  simply  to  any  possible  surplus  which  may  be  in  the  hands 
of  the  officers  of  the  court  after  the  objects  of  the  original  suit 
have  been  effected.  They  are  then  classified  among  themselves, 
but  are  made  liens  or  charges  only  upon  the  remnant  of  the 
prc^erty  which  may  be  in  the  hands  of  the  court.  There 
usually  is  no  remnant,  and  such  interventions  are,  therefore, 
ordinarily  of  little  importance.  The  right  of  the  court  to  adju- 
dicate them  is  based  upon  the  conclusion  that  they  are  liens  or 
chaises,  contractual  or  statutory.  If  they  are  merely  open 
accounts,  obligations  in  personam  against  either  party  to  the 
suit,  the  Federal  court  has  nothing  to  do  with  them,  unless  they 
are  made  the  basis  of  independent  actions  and  rest  upon  their 
own  ground  of  jurisdiction.  Into  this  class  of  interventions 
will  fall  subsequent  mortgages,  suits  for  foreclosure  which  are 
deferred  in  right  but  which  may  be  consolidated  with  the  prin- 
cipal cause  and  nR  those  cases  where  there  is  a  chance  that  there 
may  be  something  left  in  the  litigation.  In  these  cases  a 
status  is  often  given  to  the  interveners  or  co-complainants 
wliich  is  of  value  in  the  reorganization  of  properties  after  sale. 

5.  In  the  fifth  class  are  interventions  based  upon  contractual 
obligations  which  may  be  made  or  incurred  by  the  receiver  or 
other  officer  of  the  court  in  charge  of  the  property  during  the 
litigation.  If  the  property  consists  of  such  as  is  simply  kept 
in  custody,  there  will  ordinarily  be  no  such  interventions  possible. 
Such  expenses  as  he  would  naturally  incur  are  paid  by  the 
receiver  or  marshal  out  of  moneys  in  his  hands  or  advanced 
by  him  and  are  reimbursed  to  him  out  of  the  proceeds  of  sale. 
&it  wh^re  the  court  has  impounded  property  which  it  is  neces- 
sary should  be  kept  in  operation,  as  a  manufacturing  plant  or  a 
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railroad  or  carrier  line,  it  is  plain  that  the  receiver  is,  by  himself « 
or  through  his  agent  and  servants,  from  day  to  day,  constantly 
incurring  contractual  obligations  which  may  give  rise  to  rights  in 
third  persons,  which  rights  must  be  somewhere  adjudicated,  if 
disputed.  It  is  common  and  usual  for  the  Federal  courts  to  en- 
tertain interventions  for  this  purpose.  Up  to  a  recent  time  it 
was  necessary  that  it  should  do  so,  because  of  the  rule  that  the 
receiver  of  such  property  could  not  be  sued  in  any  other  juris- 
diction without  the  permission  of  the  Federal  court.  And  it  is 
still  common  practice  to  obtain  such  leave  before  instituting  a 
suit  against  the  receiver  in  another  jurisdiction.  But  by  a  recent 
amendment  of  the  Judiciary  Act  applicable  to  the  United  States 
courts,  it  is  now  possible  to  sue  receivers  in  the  State  courts 
without  such  permission,  and  the  receiver  must  go  there  and 
defend.  The  result  of  the  judgment  of  the  State  courts,  how- 
ever, in  these  cases,  is  not  to  directly  affect  the  property  or  fund 
in  the  hands  of  the  Federal  court.  Such  judgment  must,  not- 
withstanding the  right  to  sue  the  receiver  elsewhere,  be  brought 
to  the  Federal  court  by  an  intervention,  and  there  determines 
nothing  except  the  fact  that  there  was  a  cause  of  action.  It 
still  remains  with  the  Federal  court  as  to  what  shall  be  done  with 
it  in  respect  of  payment  as  preference,  or  otherwise,  over  the 
other  claims  litigated  in  the  court.  And  it  is  possible  for  the 
Federal  court  to  refuse  to  such  a  judgment  the  preference  to 
which  it  is  apparently  entitled,  because  of  the  lack  of  equity  in 
the  intervenor's  position. 

As  is  manifest,  the  contracts  of  the  receiver  may  cover  any 
subject-matter  which  is  the  basis  of  ordinary  commercial  dealing. 
Interventions  for  the  purpose  of  requiring  payment  by  the  re- 
ceiver out  of  the  funds  in  the  power  of  the  court,  based  upon 
his  contracts,  are  as  broad  in  their  nature  and  multitudinous  in 
their  character  as  the  general  field  of  legal  obligations.  The 
Federal  courts,  either  in  open  session  or  in  Chambers,  or  through 
Masters  in  Chancery  appointed  for  that  purpose,  will  consider 
all  of  these  contested  matters  through  the  means  of  interven- 
tions and  make  such  interlocutory  or  final  orders  in  each  case  as 
may  seem  proper.  These  orders  when  made  are  final  adjudica- 
tions of  the  particular  matter  in  controversy,  and  where  they 
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result  in  the  declaration  of  the  liability  of  the  receiver,  serve  as 
a  protection  to  him  in  the  payment  of  money  or  in  the  delivery 
of  property,  if  such  is  the  subject  of  the  intervention. 

6.  The  last  class  of  interventions  includes  those  based  upon 
the  torts  of  the  receiver  in  the  management  of  property  in  the 
control  of  the  court.  When  it  comes  to  this  class  of  proceed- 
ings,  it  would  seem  as  if  the  limits  of  the  law  had  been  reached, 
for  the  court  is  called  upon  to  allow  against  the  fund,  claims  or 
charges  which  rest  upon  the  express  misconduct  or  misfeasance 
of  its  officer.  And  yet  the  operation  of  going  concerns  is  of 
such  a  precarious  and  dangerous  character  that  with  the  utmost 
care  and  caution  which  can  be  exercised,  liabilities  of  this  kind 
will  be  incurred  without  moral  or  personal  fault  on  the  part  of 
the  receiver  in  charge.  Hence,  from  the  necessities  of  the  case 
the  court  cannot  afford  to  mulct  its  own  officer  for  doing  that 
which  experience  has  shown  is  unavoidable.  The  general  law 
fixing  upon  a  receiver,  therefore,  in  the  operation  of  a  railroad 
or  other  property,  liability  in  tort  for  negligence  through  the 
misconduct,  inattention  or  wrong  of  himself  or  the  servants  and 
agents  whom  he  necessarily  employs,  the  reciprocal  rights  of 
persons  who  have  been  injured  must  be  protected,  and  they  can 
can  only  be  protected  by  requiring  that  they  should  be  paid  the 
measure  of  their  damages  out  of  the  fund  or  property  which 
the  court  and  its  receiver  are  managing.  The  court  in  a  sense, 
therefore,  makes  itself  party  to  the  wrong,  for  it  exonerates  its 
officer  and  protects  itself  by  requiring  the  payment  to  be  made 
as  if  it  were  an  expense  legitimately  incurred.  Under  this  head, 
all  claims  for  damages  to  property  or  for  personal  injuries  incurred 
by  employes  of  the  receiver,  or  members  of  the  general  public, 
may  be  made  the  subject  of  interventions,  and  result  in  orders 
making  such  claims  preferential  in  character  over  the  rights  of 
the  original  parties  to  the  suit.  And  the  receiver  is  generally 
directed  to  pay  such  damages  at  once  out  of  the  cuiTent  incomes, 
where  they  are  sufficient  for  that  purpose,  as  if  the  lives  and 
limbs  of  the  public  were  part  of  the  anticipated  cost  of  operating 
the  property. 

The  above  described  forms  of  interventions  which  may  be 
brought  in  the  Federal  courts  include,  practically,  all  which  are 
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in  ordinary  practice,  l^ere  may  be  otkers,  and  there  are  often 
attempts  to  int^ryene  for  puiposes  not  here  mentioned,  but  these 
will  be  found  to  be  fairiy  inclasive.  There  remains.,  therefore, 
for  the  general  purposes  of  this  paper  nothing  more  than  to 
mention  a  few  of  the  practical  incidents  which  attach  to  such 
interventions  as  a  whole. 

There  are  apparently  no  formal  pleadings  required  for  matters 
of  this  character.  The  whole  subject  comes  up  for  consideration 
when  the  intervening  petition  is  filed,  which  fairly  states  a  claim 
which  can  be  adjudicated.  The  matter  is  usually  referred  to  a 
master,  either  specially,  or  to  one  of  the  standing  masters  of  the 
court,  and  upon  a  day  set,  any  of  the  parties  interested  in  the 
cause  may  appear  to  contest  the  rights  of  the  intervenor,  and 
this  hearing  is  without  formal  pleadings.  Any  matter  of  defense 
may  be  set  up  and  heard.  It  son^etimes  happens,  however,  that 
objections  are  filed  by  the  complainant,  or  other  party  to  the 
suit,  or  by  the  receiver,  and  these  constitute  a  pleading  for  prac- 
tical purposes.  That  the  courts «  however,  are  not  particular  as 
to  the  forms  of  these  mattes  is  apparent  from  the  fact  that  any 
irregular  pleading  inserted  in  the  cause  by  a  person  who  is  or 
ought  to  be  a  stranger  to  it  may  be  treated  as  an  interventioD. 
Thus  in  one  case  where  a  person  at  his  own  instance  was  im- 
providently  made  a  defendant  and  filed  a  crossbill,  such  cross- 
bill was  treated  as  an  intervention  in  his  behalf,  although  tiie 
order  making  him  a  defendant  was  set  aside*  So,  also,  as  bis 
been  heretofore  noted,  an  original  bill  in  equity,  or  what  would 
standing  alone  be  such,  if  ancillary  to  a  pending  proceeding,  may 
be  treated  as  an  intervention  and  the  rights  of  the  parties 
adjudicated  upon  it. 

TTie  judgment  or  decree  entered  by  the  court  as  a  detarmina- 
tion  of  the  intervention  is  usually  in  the  form  of  a  confirmation  of 
the  master's  report;  which,  however,  may  be  overruled  or  mod- 
ified if  the  court  sees  fit.  This  is  a  final  determination  of  the 
controversy  within  the  meaning  of  the  acts  relating  to  appeals, 
and  the  persons  affected  by  the  judgment  may  take  the  subject 
of  the  intervention  to  the  higher  court  for  consideration  witiMMit 
affecting  the  main  suit,  or  withdrawing  it  from  the  jurisdiction 
of  the  court  below.     So  far  have  the  courts  gone  in  this  respect 
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that  the  Supreme  Court  of  the  United  States  has  held  that  for 
the  purposes  of  appeal  the  intervention  is  a  separate  suit, 
although,  as  is  manifest,  for  the  purposes  of  original  jurisdiction, 
it  is  very  far  from  being  a  separate  suit. 

In  tills  state  of  the  law  it  is  plain  that  there  may  be  and 
umially  are,  at  the  time  when  a  final  decree  would  be  appropriate 
in  the  principal  cause,  interventions  still  pending,  unadjudicated, 
or  appealed,  for  detwmination  by  the  United  States  Circuit  Court 
of  Appeals,  or  the  Suf^^me  Court  of  the  United  States.  But 
for  this  reason  the  cause  below  is  not  suspended*  An  expedient 
has  been  devised  whereby  the  principal  cause  cfm  be  for  all 
practical  purposes  proceeded  with,  wound  up  and  the  property 
discharged  from  the  <mstody  of  the  court,  witibout  awaiting  the 
adjudications  which  may  have  to  occur  upon  these  matters.  In- 
deed, practical  experience  shows  that  in  the  foreclosure  of  rail- 
roads, inteiTcntions  based  upon  the  receiver's  contracts  and  torts 
may  have  to  follow  his  dischai^e,  since  up  to  the  very  moment 
that  he  turns  over  the  control  and  custody  of  the  property  as  the 
officer  of  the  court  in  accordance  with  its  decree,  he  may  be  incur- 
ring such  obligations ;  and  he  would  never  reach  a  place  where 
they  could  be  said  to  be  all  discharged  and  liquidated*  An  acci- 
dent imputable  to  negligence  upon  the  road  may  happen  at  the 
moment  the  court  is  freeing  the  receiver  from  responsibility,  and 
the  facts  may  not  be  determined  for  days  or  weeks  thereafter. 
Interventions  baaed  upon  such  subjects,  therefore,  in  the  nature 
of  things,  cannot  be  cut  off  at  any  given  point  in  such  a  way  as 
to  free  the  receiver  or  court  from  duties  in  respect  of  them. 
Hence,  in  the  framing  of  final  decrees  in  such  causes,  it  is  nec- 
essary to  provide  that  pending  interventions  shall  not  be  thereby 
adjudicated  or  determined,  but  may  be  retained  by  the  court  for 
future  consideration ;  and  that  future  interventions  may  also  be 
filed  within  a  period  which  the  court  may  by  the  decree  prescribe, 
and  that  these  interventions  may  in  like  manner  be  considered 
and  determined.  When  this  is  done,  it  is  held  that  an  inter- 
venor  whose  claim  has  not  been  adjudicated,  has  no  appealable 
standing  so  far  as  the  principal  or  final  decree  is  concerned*  As 
his  rights  are  reserved  by  the  decree,  he  is  not  prejudiced. 
Therefore,  he  cannot  for  purposes  of  litigation  or  to  enforce  any 
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supposable  right  suspend  the  operation  of  the  decree.  Yet,  mani- 
festly, provision  must  be  made  for  the  liquidation  or  payment  of 
any  such  claims  as  may  be  thereafter  adjudicated ;  which  is  not 
done  by  retaining  the  property  in  the  possession  of  the  court  by 
the  final  decree,  after  the  sale,  which  is  ordinarily  required  by 
the  final  decree,  but  by  imposing  upon  the  person  to  whom  the 
property  is  adjudicated  or  the  purchaser  at  the  sale,  as  a  part 
of  the  purchase  price  or  consideration,  the  duty  to  pay  any  and 
all  such  claims  as  the  court  may  thereafter,  within  the  limits  of 
the  decree,  find  to  be  preferred  in  right  to  the  complainant's 
cause  of  action.  And  this  obligation  on  the  part  of  the  pur- 
chaser or  recipient  of  the  property  is  enforced  by  a  provision 
which  permits  the  court  to  take  back  the  property  into  its  hands, 
or  those  of  its  officers,  upon  the  failure  of  such  person  to  pay 
as  the  court  may  by  its  orders  direct.  So  far  as  interventions 
already  adjudicated  are  concerned,  the  court  provides  for  them 
by  fixing  the  minimum  or  upset  price  which  the  master  is  re- 
quired to  obtain  at  the  sale,  this  being  made  sufficient  to  cover 
the  court  costs  and  all  preferential  claims  adjudicated  up  to  that 
time.  It  is  only  the  claims  which  have  not  been  settled  or 
adjusted  that  are  made  the  subject  of  the  conditional  promise 
on  the  part  of  the  recipient  of  the  property.  By  this  means  the 
court  is  enabled  to  determine  the  rights  of  the  parties  in  the 
principal  cause  and  to  enforce  those  rights  by  a  final  decree, 
which  may  require  the  sale  of  the  property,  and  to  deliver  the 
property  to  the  purchaser  or  other  party,  and  to  discharge  its 
officers  from  the  care  and  custody  and  responsibility  of  the  same, 
notwithstanding  that  there  may  be  large  numbers  of  interven- 
tions which  will  require  settlement  in  the  future.  The  pur- 
chaser or  recipient  of  the  propei*ty  thereafter  assumes  the 
burden  of  contesting  such  pending  or  future  interventions,  and 
as  a  matter  of  fact  and  experience,  pays  them  like  any  other 
judgment  where  determined  in  favor  of  the  interveners  and 
chai*ged  as  preferential  in  right. 

Owing  to  the  lack  of  understanding  of  the  real  nature  of  in- 
tervening petitions  and  the  fundamental  ground  upon  which  the 
court  acts,  attempts  are  often  made  to  extend  the  jurisdiction  of 
the  Federal  court  upon  petitions  of  this  character  to  matters  or 
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for  results  which  the  court  ought  not  to  consider  or  to  effect. 
In  a  railroad  foreclosure  suit,  a  deficiency  decree  against  the 
defendant  corporation  for  the  amount  of  indebtedness  not  satis- 
fied out  of  the  proceeds  of  sale  is  proper,  because  such  is  the 
original  cause  of  action  of  the  complainant.  But  effort  is  some- 
times made  by  individual  bondholders  through  interventions  to 
enforce  some  statutory  or  common  law  liability  upon  the  stock* 
holders  of  the  defendant  corporation.  While  there  may  be  no 
direct  adjudication  to  that  effect,  reported,  it  is  evident  that  this 
would  be  an  extension  of  the  jurisdiction  of  the  Federal  court 
beyond  reason.  Such  a  proceeding  has  nothing  to  do  with  the 
property  in  the  hands  of  the  court  out  of  which  all  rights  of 
intervenors  must  of  necessity  arise.  If  the  claim  of  the  inter- 
venor  is  not  a  charge  upon  the  specific  property  impounded  by  the 
court,  he  has  no  relation  in  law  or  equity  to  it.  He  must  resort 
to  the  ordinary  tribunals,  and  in  the  ordinary  way,  if  he  seeks 
to  enforce  any  merely  personal  liability,  whether  upon  the  cor- 
poration or  its  stockholders.  There  may  be,  of  course,  causes 
in  which  the  entire  assets  of  a  corporation  are  taken  in  charge  by 
the  court,  as  upon  creditor's  bill,  where  the  individual  liability  of 
the  stockholders  of  the  corporation  may  be  an  asset  in  the  hands 
of  the  receiver  or  other  officer  of  the  court.  In  that  event,  at 
the  suggestion  or  motion  of  a  creditor,  no  doubt  the  object  of 
the  principal  cause  would  justify  the  enforcement  of  the  liability. 
But  it  will  be  seen  that  this  is  really  the  purpose  and  object  of 
the  principal  suit.  The  matter  does  not  arise  collaterally.  And 
the  personal  liability  is  one  of  the  property  interests  seized. 

So  in  other  cases,  attempts  have  been  made  through  interven- 
tions to  try  titles  or  rights  which  have  been  derived  through  the 
receiver,  or  by  operation  of  the  decrees  or  judgment  of  the 
court.  These  also  are  not  properly  subjects  of  interventions, 
although  the  courts  have  indeed  held  that  a  bill  or  motion  may 
be  entertained  as  ancillary  to  a  decree  or  judgment,  for  the  in- 
terpretation of  that  judgment  or  decree  at  the  instance  of  a 
person  who  claims  title  under  it.  This  is  another  case  of  the 
extreme  limit  of  the  principle. 

Interventions  are  also  attempted  and  sometimes  entertained  to 
force  upon  the  receiver  a  duty  to  make  some  equitable  contract 
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in  favor  of  a  public  interest.  Where  such  an  intervention  is  to 
be  considered,  it  ought  to  rest  upon  the  propriety  of  the  court's 
advising  the  receiver,  and  the  proceeding  should  be  considered 
as  in  the  nature  of  a  petition  by  Jihn  for  advice.  There  has 
been,  however,  an  instance  where  the  intervening  petition  of  a 
stranger  to  a  suit  was  entertained  to  force  the  receiver  to  make 
a  contract  for  the  electric  lighting,  public  and  private,  of  a  city, 
which  was  dependent  upon  the  operation  of  the  property  in  the 
hands  of  the  receiver  for  that  purpose.  And  in  that  case  the 
Judge  of  the  United  States  court  said  that  he  would  consider  the 
iq>plication  out  of  public  necessity  and  because  he  would  not 
permit  his  receiver  to  leave  the  city  in  darkness  for  want  of  a 
proper  contract. 

These  considerations  and  illustrations  will  serve  to  emphasize 
the  view  that  there  is  no  portion  of  the  law  of  this  country  whidi 
is  more  interesting  in  its  development  than  this  particular  matter, 
and  that  we  have  in  it  something  closely  analogous  to  the 
development  of  the  jurisdiction  of  the  Court  of  Chancery,  which 
we  are  accustomed  to  consider  as  the  most  notable  illustraticm 
of  the  growth  of  judicial  law.  Apparently  little  attention  has 
been  given  to  this  subject,  except  by  the  courts  and  counsel 
directly  engaged  in  it;  and  yet  the  records  of  the  Federal  courts 
are  to-day  filled  with  the  orders  and  decrees  made  in  this  class 
of  cases.  Anything  like  a  full  examination  of  the  authorities 
upon  the  subject  would  require  the  Federal  reports  to  be  examined 
page  by  page,  for  neither  the  digesters  or  those  who  have  pre- 
pared the  indices  to  these  reports  have  apparently  had  any  oom- 
prehension  of  the  importance  of  the  questions.  Hie  law  and 
practice  upon  these  subjects  are  very  well  understood  practically 
by  the  judges  of  the  United  States  courts  and  by  a  few  counsel 
accustomed  to  handle  them,  but  they  have  not  received  the 
attention  they  deserve  from  either  the  digesters  or  text-writers. 

Edward  C.  Eliot. 

St.  Louzt,  Ho. 
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PUBLIC  DEFENDERS. 

Last  winter  there  were  introduced  in  the  legislatures  of  more 
than  a  dozen  States  of  the  Union,  bills  to  provide  for  a  public 
defender  whose  duty  it  should  be  to  advise  and  defend  those 
accused  of  crime,  and  to  represent  those  charged  with  being 
lunatic  or  insane. 

The  measure  met  with  a  favorable  reception  among  a  large 
class  of  people,*  and  was  widely  commented  on  by  the  public 
press.*  The  purpose  of  the  bill  was  to  remove  or  mitigate  grave 
evils  in  our  criminal  jurisprudence.  Every  year  witnesses  a  host 
of  judicial  crimes.  Every  lawyer  not  deadened  in  feeling  by 
constant  contact  has  seen  and  felt  these  evils  a  score  of  times, 
and  every  reader  knows  of  them  in  a  dim  half -conscious  way ; 
but  the  public  mind  has  long  grown  callous  and  insensible  to 
them. 

Innumerable  innocent  boys  and  girls  and  men  and  women  are 
recorded  as  pleading  guilty  and  railroaded  into  jail  because  too 
dazed  to  understand  their  rights  and  legal  position.  Hundreds 
of  men  and  women  plead  guilty  because  advised  to  do  so  by  some 
court  or  police  officer  and  fear  makes  them  obey.  Others  plead 
guilty  and  suffer  punishment  by  fine  because  it  is  cheaper  than 
counsel  and  they  can  better  stand  the  disgrace  than  the  money 
loss.  Others  are  ruined  by  payment  of  counsel  fees  in  order  to 
be  protected  from  a  malicious  prosecution.  Others  are  robbed 
by  shysters,  and  still  others  are  neglected  by  irresponsible  court 
appointees.  The  patriotism  and  love  of  country  of  all  these 
dies  and  their  hearts  are  filled  with  bitterness,  to  Uie  destruction 

>  The  writer,  whoee  name  was  con-  plained  the  measnre.    Of  those  mak- 

nected  with  the  biU,  received  hundreds  ing  editorial  comment,  just  one-half 

of  commendatory   letters,   from  aU  were  favorable  to  it;  forty  per  cent 

parts  of  the  country,  regarding  it.  were  opposed,  and  about  ten  per  cent 

*  Som^  900  papers,  so  far  as  the  thought  some  less  expensive  remedy 

writer   knows,    mentioned    and    ex-  might  be  devised. 
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of  the  happiness  of  the  individual  and  the  detriment  of  the 
State. 

Persons  accused  of  petty  offenses  have  always  been  allowed 
counsel  to  conduct  their  causes.^  But  from  Henry  I.  to  William 
m.  of  England  the  right  to  counsel  was  denied  in  all  capital 
cases.^  Afterwards  it  was  extended  at  various  times  until  full 
defense  by  counsel  was  allowed.^  Reasons  for  this  denial  were 
given  *  but  were  never  satisfactory.*^  There  was,  however,  some 
compensation  for  the  denied  privilege;  for,  humane  judges 
declared  themselves  the  prisoner's  counsel,  and  acted  as  such  to 
the  extent  of  seeing  that  the  proceedings  were  legal  and  regular,* 
and  the  State's  attorney  was  generally  required  to  produce  all 
the  eye-witnesses,  and  develop  all  the  facts  both  for  and  against 
the  prisoner,  and  to  observe  all  the  requirements  of  an  impartial 
investigation.  Trials,  except  under  venal  judges  like  Jeffreys 
and  Scroggs,  became  calm  and  serious  inquiries,  unmarked  by 
prejudice  and  untainted  by  rancor.  The  whole  court  endeavored 
to  lay  bare  the  truth  whatever  it  might  be.  Courts  were  jealous 
of  the  prisoner's  rights,  and  the  State's  attorney  respected  them. 
The  ancient  records  disclose  few  cases  where  he  overstepped  the 
boundai'ies  of  court  rules  or  court  decorum.  Under  such  a 
system  counsel  was  not  greatly  needed.  Penalties  were,  indeed, 
severe,^  but  the  procedure  was  reasonably  fair  and  wholly  free. 

The  duty  of  prosecuting  officers  is  really  the  same  to-day.  It 
is  still  the  duty  of  the  State,  and  of  the  court,  its  instrument. 


1  4  Blackstone  Com.  856.  Common  Pleas,  enjoined  him  that  the 

>  Id,  justices   should  not  sit  in  judgment 

s  Stat.  6  and  7  Wm.  IV.,  c.  114.  otherwise  for  her  highness  than  for 

<  The  reason  usually  given  is  that  her  subjects  and  refers  to  a  contrary 

the  judge  was  counsel  for  the  accused,  practice  as  error.    Hollingshed  1112, 

4  Blackstone  Com.  855.    Lord  Coke  4  Blackstone  Com.  855. 

said  it  was  **  because  the  evidence  to  '  How  severe,   and  therefore,  to 

convict  a  prisoner  should  be  so  mani-  what  extent  counsel   was  denied,  is 

fest  as  it  could  not  be  contradicted'*  shown  by  the  fact  that  about  the  time 

(8  Inst.  187),  which  Lord  Nottingham  of  the  separation  of  the  colonies  from 

declared  to  be  the  only  reason.    8  St.  Great  Britain,  there  were  160  crimes 

Trials,  926.  on  the  English  statutes  punishable  by 

^  4  Blackstone  Com.  855.  death,    without    the   benefit  of   the 

*  Mary   I.,    upon  appointing   Sir  clergy.    4  Blackstone  Com.  18. 

Richard  Morgan  Chief  Justice  of  the 
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quite  as  much  to  protect  the  innocent  as  to  punish  the  guilty. 
Honest  administration  of  justice  is  the  end  sought,  and  court 
officers  are  not  exempted  from  the  social  obligation  to  be  hon- 
est,  nor  the  legal  one  to  try  causes  according  to  the  rules  of  the 
court  and  the  law  of  the  land.^  But  we  have  drifted  far  away 
from  that  free  and  impartial  investigation  which  was  the  pride 
and  boast  of  the  English  law.' 

The  courts  no  longer  interfere  to  do  justice  to  the  prisoner 
unless  specially  solicited  to  do  so.  The  district  attorney  is  not 
required  to  develop  all  the  facts  in  the  case.  He  is  no  longer  an 
impartial  investigator  seeking  for  justice  and  conforming  to  the 
law.  He  has  become  the  hired  and  violent  advocate  seeking  only 
to  win.'  In  his  mind  he  soothes  his  conscience  by  putting  the 
responsibility  on  the  jury.  And  so  he  misstates  the  facts  and 
obtrudes  improper  matter  into  his  opening  statement  to  the  jury  j* 
impresses  the  jury  by  the  suggestion  of  other  crimes  than  the 
one  charged ;  ^  attempts  to  get  improper  matter  before  the  jury ;  • 
abuses  witnesses ;  ^  injects  his  personal  and  other  unsworn  and 


1  Wharton  Grim.  Law,  Sec.  8008; 
State  V.  Smith,  75  N.  C.  806;  People  v. 
Lee  Chuck,  78  Cal.  817;  People  v. 
WeUs,  100  Cal.  459. 

*  We  can  only  cite  a  few  cases  of 
official  abuses  for  want  of  space.  The 
reports  are  fuU  of  them.  And  yet  they 
show  but  a  smaU  percentage  of  the 
real  ones,  because  the  poor  cannot 
appeal  and  in  many  instances  the  law 
prevents  the  defendant  appealing  on 
such  grounds. 

*  People  0.  Lee  Chuck,  78  Cal.  817. 
The  court,  referring  to  district  attorn- 
eys, says;  *< They  seem  to  forget  that 
it  is  their  sworn  duty  to  see  that  the 
defendant  has  a  fair  and  impartial 
trial,  and  that  he  be  not  convicted 
except  by  competent  and  legitimate 
evidence.  ♦  ♦  ♦  fF«  make  due 
aUoioance  for  the  Meal  which  is  the  not- 
wraire9uUofale0(dbameUkethi$,and 
far  the  deeire  ofeoenf  lawyer  to  lola  his 
caee^^*  etc. 

«  Sasse  V.  State,  62  Wis.  580;  Cole- 


man V.  State,  111  Ind.  568;  State  v, 
Jackson,  S  S.  W.  Bep.  749;  Lane  v. 
State,  85  Ala.  11;  O'Brien  v.  Common- 
wealth, 12  S.  W.  Rep.  471;  RandaU  v. 
State,  182  Ind.  589 ;  People  o.  Fowler, 
62  N.  W.  Rep.  572. 

*  People  V.  Wells,  100  Cal.  459; 
State  V.  Trott,  86  Mo.  App.  29;  Qale 
V,  People,  26  Mich.  161;  People  v. 
Divine,  95jCal.  227;  Peoples.  Cohoon, 
88  Mich.  456;  Leahy  o.  State,  81  Neb. 
566. 

e  Flint  o.  Commonwealth,  28  S.  W. 
846;  Johnson  v.  State,  88  Ga.  606; 
Nalley  o.  State,  28  Tex.  App.  887;  Bar- 
bee  V.  State,  28  Tex.  App.  199 ;  Taylor 
V.  State,  27  Tex.  App.  464;  Gazley  v. 
State,  17  Tex.  App.  267. 

*  Lewis  o.  State,  15  S.  E.  Rep.  489; 
State  V.  Pilklngton,  60  N.  W.  Rep.  502 ; 
Hodge  v.  State,  7  So.  Rep.  598;  Peo- 
ple v.  Carr,  81  N.  W.  Rep.  590;  People 
o.  Beelfus,  59  Mich.  576;  Butler  v. 
State,  27  S.  W.  Rep.  128;  People  v. 
O'Brien,  96  Mich.  680. 
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damaging  statements  into  the  testimony;  ^  calls  the  def aidant 
all  the  vile  names  in  his  too  plethorie  Billingsgate  dictionary ' 
and  resorts  to  all  sorts  of  reprehensible  devices  to  awaken  preju- 
dice; ^  m^es  upon  a  too  pliant  court  tiie  giving  of  improper 
instructions ;  ^  opens  the  public  treasury  for  funds  to  secure 
evidence  for  conviction  but  not  for  evidence  of  innocence;  and 
brings  to  his  aid  a  detective  and  police  force  ever  too  ready  to 
foi^e  a  missing  link  in  the  Intimate  testimony.^  This  drifting 
away  from  the  old  landmarks  is  the  natural  result  of  many 
causes.  The  vidous  assumption  that  the  defendant  is  always 
guilty;  *  the  prosecution's  vanity  of  winning  causes/  and  desire 
to  uphold  a  blundering  police;  the  fear  of  newsp^[>er  critidsm; 
and  the  money  reward  often  given  for  each  conviction,'  all  con- 


1  state  V.  Carter,  S  Wash.  372; 
Schottier  v.  State,  27  N.  £.  Rep.  149; 
Holden  v.  State,  58  Ark.  473 ;  Martin 
V,  State,  56  Am.  Bep.  812;  Hardlke  9. 
State,  67  Wis.  658;  State  «.  Smith, 
75  N.  C.  306;  People  v.  Ah  Len,  92 
Oal.  882;  Lanbach  o.  State,  12  Tex. 
App.  588;  Green  v.  State,  17  Jd.  896; 
Cross  V.  State,  68  Ala.  476;  Tlllery  v. 
State,  6  S.  W.  Rep.  842;  State  v. 
Woolard,  20S.  W.  Rep.  27;  McDonald 
V.  People,  126  111.  150;  Coleman  v. 
State,  6  So.  Rep.  290;  State  «•  Helm, 
61  N.  W.  Rep.  846;  People  «.  Treat, 
48  N.  W.  Rep.  988. 

3  Hatch  0.  State,  8  Te^.  App.  416; 
Bessette  9.  State,  101  Ind.  85;  Wat- 
son V.  State,  22  S.  W.  Rep.  1038;  Stone 
9.  State,  2  S.  W.  Rep,  686;  Thompson 
V.  State,  86  N.  W.  Rep.  987;  State  v. 
Fischer,  124  Mo.  460;  State  v.  Yonng, 
21  S.  W.  Re|>.  879;  State  9.  Smith,  75 
N.  a  306;  State  v.  Ulrich,  19  S.  W. 
Rep.  656;  Crawford  9.  State,  16  Tex. 
App.  601;  State  9.  Foley,  12  Mo.  App. 
481 ;  State  9.  Lee,  66  Mo.  165. 

8  Stote  9.  Good,  46  Mo.  App.  616; 
HaU  9.  U.  S.,  150  U.  S.  76;  Tomer  9. 
State,  68  Tenn.  806;  State  9.  Jackson, 
8  S.  W.  Rep.  749;  Cartright  9.  State, 
16  Tex.  App.  478;  People  9.  Young,  16 


S.  W.  Bep.  408;  Moore  v.'Bta^  8& 
W.  Rep.  887. 

^  People  9.  Van  Sman,  48  Pac  RqK 
620. 

*  My  experience  and  ob&emMok 
folly  supports  this  statement.  Be- 
sides, a  Jodge  of  many  years  expe- 
rience on  the  bench  hearing  crimlntl 
cases,  told  me  he  would  not  believe  a 
policeman  onder  oath  if  he  had  been 
on  the  force  two  years,  so  clannish 
were  they  and  so  bent  on  justi^liig 
arrests  and  securing  cosTictions.  A 
criminal  court  lawyer,  grown  gray  in 
the  service,  corroborated  the  state- 
ment. A  court  stenographer  of  many 
years  practice  said  he  ner^  knew  a 
case  where  a  pertinent  fact  was  miss- 
ing, but  wliat  it  could  be  supi^ed  at 
the  last  moment  by  the  polioe,  and  I 
heard  a  poUceman  testify  In  cross- 
examination  (he  was  new)  ttiat  he  was 
instructed  to  testify  for  the  people,  to 
color  his  testimony  against  the  defend- 
ant and  that  he  regarded  that  as  part 
of  a  policeman's  doty. 

«  People  9.  Wells,  100  CaL,  p.  4€5. 
^  People  9.  Lee  Chuc^,  78  CaL  IS9. 

*  Many  States  have  abandoned  ttie 
pernicious  system  that  pays  tor  con- 
victions instead  of  services,  but  in 
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join  to  warp  the  prosecating  officer  from  a  fair  and  impartial 
aktitiide  toward  the  accused,  and  incite  him  to  override  court 
proprieties  and  legal  rules  to  secure  conyiction>  The  arrested 
man  ia  not  brought  before  an  impartial  tribunal  for  triaU  but 
before  one  where  legal  skilly  police  venality,  money  reward,  and 
ofttimes  popular  prejudice  are  arrayed  against  him,  and  every 
effort  18  made  to  secure  not  justice  but  conviction*  He  cannot 
act  for  himself.'  The  labjrrinth  of  l^al  technicalities  is  an 
unknown  land  to  him.  He  could  not  lay  the  foundation  of  an 
expert's  testimony  or  to  impeach  a  witness  and  does  not  know 
what  is  competent  or  proper  evidence.  But  he  does  know 
that  to  go  into  court  without  counsel  would  be  equivalent  to  an 
invitation  to  convict  which  a  jury  would  readily  accept.  In  thi& 
condition,  when  he  is  utterly  unable  to  act  for  himself,  when 
before  him  stands  all  the  menacing  machinery  of  the  penal  law, 
when  he  is  deserted  by  friends,  assailed  by  foes  and  dazed  by 
his  surroundings,  counsel  is  absolutely  necessary  to  secure  jus-^ 
tice.  In  a  country  whose  primary  function  and  highest  duty  is 
to  protect  and  defend  its  people  one  would  expect  to  find  courts 
provided  with  all  the  essentials  of  justice.  But  they  are  not. 
The  prisoner  is  merely  told  that  he  may  buy  this  essential  and 
thus  buy  justice  in  a  land  that  boasts  that  justice  is  free. 

13ie  arrested  must  have  counsel ;  but  few  know  whom  to  send 
for. .  Their  incarceration  prevents  them  seeking  a  proper  at- 
torney. Facts  menace  and  time  presses.  Here  is  the  shyster's 
opportunity.  He,  or  his  confederate,  visits  the  prisoner  in  jail, 
works  on  his  fears,  secures  his  money  and  botches  or  n^lects 
his  cause.  These  evils  are  the  constant  subject  of  comment  by 
courts  and  bar  associations,  but  the  wrongs  continue.  Women 
pose  as  angels  of  mercy,  and  advise  the  hiring  of  questionable 

some  the  rale  still  preytils  that  the  1b  to  manage  a  criminal  case  is  sng- 

prosecuting  officer  must  convict  be-  gested  by  the  old  saw  that  '<a  man 

fore  he  can  be  paid.    Patton  v.  State,  who  is  his  own  lawyer  has  a  fool  for  a 

41  Arfc.  486;  State  v.  Thompson,  99  client;  '*  and  this  is  enforced  by  the 

Mo.  427;  Keysv.  State,7  Lea  (Tenn.)>  experience  of  Horace  Qreeley,    in  a^ 

40S;  State  v,  Bachmaa,  6  Lea  (Temi.),  series  of  libel  cases,  where  he   ap- 

649^  peared  for  himself  with  disastrons  re- 

>  See  note  8,  oiKe,  p.  S96.  suits  and  was  compelled  to  admit  hia 

*  How  utterly  inefficient  a  layman  inability. 
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attorneys  for  a  share  of  what  is  in  it;  and  runners  for  law  firms 
pose  as  philanthropists  for  a  division  of  the  spoils, —  all  to  the 
iiTeparable  injury  of  the  accused. 

The  constitution  of  the  United  States  provides  that  the  accused 
shall  enjoy  the  right  to  a  speedy  trial,  to  be  informed  of  the  na- 
ture of  the  accusation,  to  be  confronted  by  witnesses,  to  have 
process  for  obtaining  them,  and  to  have  the  assistance  of  counsel 
for  his  defense.*  If  we  were  to-day  unfettered  by  custom,  the 
plain  construction  would  be  that  all  these  rights  should  be  free, 
because  a  right  ought  not  to  be  impaired,  nor  burdens  imposed 
to  its  perfect  exercise.*  Ought  a  defendant  be  required  to  pay 
mileage  fees,  and  fees  for  subpoena-service  to  entitle  him  to 
witnesses?  Could  he  be  compelled  to  pay  a  jury  per  diem  or 
court-room  rent  as  a  condition  to  a  jury  trial?  Could  he  be 
required  to  pay  scriveners'  fees  as  a  condition  to  being  informed 
of  the  charge  against  him?  Could  he  be  compelled  to  pay  the 
sheriff  his  losses  in  board-bill  profits  to  secure  a  speedy  trial? 
What  would  be  thought  of  the  right  of  freedom  of  worship  with 
a  condition  of  five  dollars  a  prayer  attached  to  it?-  or  of  free 
speech  with  a  dollar  a  minute  tax  tied  to  the  privilege  of  exer- 
cising it?  or  of  freedom  from  search  with  a  proviso  that  ten  dol- 
lars per  week  be  paid  to  the  police  captain  of  the  district?  Such 
conditions  would  be  a  public  disgrace  and  national  scandal,  and 
would  not  be  tolerated  for  a  moment. 

And  yet  the  right  to  counsel  for  defense  is  found  in  the  same 
bill  of  rights,  and  in  the  same  section  and  even  language  as  many 
of  those  mentioned,  is  subject  to  the  same  canons  of  construc- 
tion and  is  under  the  same  fundamental  rule  that  a  constitutional 
right  cannot  be  impaired  by  burdening  it  with  obligations.'  If 
all  other  rights  there  enumerated  must  be  free,  on  what  prin- 
ciple should  he  be  required  to  pay  for  counsel  for  defense?  Jus- 
tice should  be  free ;  but  it  is  not.  If  the  accused  has  money  he 
must  pay  for  his  defense,  no  matter  what  hardship  it  may  in- 
volve.*   It  may  ruin  his  business,  destroy  his  credit,  and  reduce 

1  U.  8.  Ck)iist.,  Amendment  VI.  *  The  power  to  appoint  connsel  is 

*  Saco  V.  Wentworth,  87  Me.  165;  Umited  to  appointments  for  those  un- 

Green  v,  Briggs,  1  Curt.  (U.  8.  Cir.)  811.  able  to  pay.    See  cases  in  noted  Nos. 

8  1  Burr.  Tr.  168-0.  1  and  8,  post,  p.  899. 
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him  and  his  family  to  want,  but  he  must  pay  or  go  without 
counsel  and,  therefore,  without  justice.  Suppose  he  pays,  is 
innocent  and  is  acquitted.  Is  it  just  that  he  should  have  been 
compelled  to  pay  counsel  fees  through  the  envy  of  rivals,  the 
blunder  of  officers  or  the  malice  of  foes?  Is  not  the  disgrace  of 
arrest,  the  pain  of  imprisonment,  and  the  torture  of  trial  quite 
enough  for  him  to  suffer  without  adding  a  financial  punishment 
in  compulsory  counsel  fees? 

It  is  not  forgotten  that  if  the  counsel  pleads  his  poverty,  and 
places  on  record  that  fact,  which  is  regarded  by  many  as  a 
cause  of  crime,  the  court  may  appoint  counsel  to  defend  him.^ 

This  is  a  step  towards  justice,  but  it  is  not  the  full  step,  be- 
cause it  is  seldom  adequate,  is  never  free  and  the  appointment 
is  not  just  to  the  attorney.  Court  appointees  do  not  come  from 
the  successful  ranks  of  the  profession.  Once  in  a  while  the 
court  braves  the  resentment  of  a  busy  lawyer  and  appoints  him. 
Sometimes  a  brilliant  young  lawyer,  generally  in  novels,  success- 
fully defends.  Now  and  then  an  able  lawyer  volunteers  his 
services.  But  these  are  exceptional  cases.  In  practice  ap- 
pointees come  from  the  loafers  in  court  and  from  the  young,  the 
untried  and  inexperienced  in  the  profession,  without  money, 
skill,  or  interest  in  the  result.  They  are  often  caught  up  with- 
out a  moment's  notice  and  compelled  to  go  to  trial  without  time 
to  prepare  on  the  law  or  to  secure  testimony.  The  defense  is 
almost  of  necessity  inadequate,  and  about  the  wisest  course  for 
a  pauper  prisoner  caught  in  the  mesh  of  misunderstanding  or 
circumstantial  evidence  is  to  plead  guilty,  earn  consideration  by 
**  saving  the  county  expense,"  ^  and  throw  himself  on  the 
**  mercy  of  the  court." 

But  even  services  by  appointed  counsel  are  not  free.  The 
legal  theory  is  that  counsel  in  a  pauper  case  renders  a  service 
not  to  the  State  but  to  the  accused,  and  on  this  ground  counties 
have  been   held   not  liable  for    such    services'   and   prisoners 

1  Dukes  V.  State^  11  Ind.  557;  Vise ,  panishment  for  a  money  considera- 
0.  Hamilton  Co.  19  ni.  18;  Weeks  on  tlon!!  And  yet  who  has  not  wit- 
Attorneys,  Sec.  184.  nessed  It? 

*  Think  of  the  spectacle  of  a  court  ^  Case  o.  Shawnee  Co.,  4  Kan.  511; 

remitting  part  of  a  criminal's  legal  Gordons.  Dearborn  Co.,  52  Ind.  822; 
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who  were  able  required  to  find  their  own  attorneys.  If  the 
accused  asks  for  counsel  and  gets  it  he  must  pay  for  it  if  he  ever 
becomes  able,  for  the  doctrine  never  obtained  in  this  country 
that  a  lawyer  works  for  nothing.  The  accused  is  under  actual 
legal  obligations  to  pay.^  The  system  at  best,  therefore,  is  one 
in  which  the  accused  must  pay  for  justice  either  in  money  or 
credit,  and  one  in  which  the  court  may  compel  any  attorney  to  give 
the  necessary  credit  to  a  pauper.  It  is  said  that  this  is  an  inci- 
dent to  the  profession.  Professional  ethics  and  sometimes  the 
law  requires  the  lawyer  not  to  reject  the  cause  of  the  defenseless 
or  oppressed ;  professional  ethics  and  sometimes  the  law,  also 
requires  a  physician  to  never  refuse  attendance  on  the  sick.  It 
is  just  as  reasonable  as  to  ask  a  lawyer  to  defend  a  pauper  pris- 
oner, and  yet  no  one  would  think  of  compelling  a  physician  to 
be  at  the  free  command  of  an  alms-house  superintendent. 

Criminal  cases,  especially  pauper  ones,  are  often  lost,  and 
every  case  lost  detracts  from  the  reputation  of  the  successful 
lawyer.  There  is  no  justice  in  asking  him  to  sacrifice  such  a 
reputation  without  compensation.  Why  should  an  attorney  be 
required  to  give  his  time  and  skill  and  energy, —  his  sole  capital, — 
for  a  book  account  against  a  pauper  prisoner?  He  is  no  more 
interested  in  seeing  justice  done  than  any  other  citizen  is,  at 
ought  to  be.  True,  lawyers  have  been  generous  in  volunteer 
services  in  behalf  of  the  unfortunate  and  despised  so  as  to  secure 
them  a  fair  trial ;  but  is  it  just  to  impose  on  them  the  burden 
of  laborious,  and,  in  practice,  gratuitous  services,  or  the  alter- 
native of  witnessing  all  the  principles  of  law  and  justice  outraged 
in  the  conviction  of  an  undefended  prisoner?  ' 

But  there  is  still  a  broader  view  of  the  matter  of  free  defense. 
The  highest  function  of  the  State  is  to  secure  the  lives  and  lib- 
erties of  iter  people.  For  that  purpose  govBmm^its  are  insti- 
tuted among  men,  and  the  whole  machinery  of  legislation  and 
law  established.     In  its  very  organization  is  the  implied  {Mromise 

People  V.  Albany  Co.,  2S  How.   Pr.  Ho.  838;  Jones  v.  Com  Co.,  16  La. 

(K.  T.)  22;  Peoples.  SaperviBors  etc»  Ann.  438. 

78  N.  Y.    622;   Wright   v.    State,    8  i  Rowe  v.  Yuba  Co.,  17  Cal.  61. 

Heisk.  (Tenn.)  266;  Elam  v,  Johnson,  >  Carpenter  «.  Dane  Co.,  9  Wis.  S74. 
48  Ga.  348;  Kelly  o.  Andrew  Co.,  43 
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that  because  a  man  surrenders  his  inherent  right  to  defend  him- 
self the  government  will  defend  him  when  his  life  or  liberty  are 
menaced.  It  is  a  duty  connected  with  its  very  existence.  And 
so  it  operates  its  diplomatic  service  and  dispatches  its  warships 
to  defend  its  citizens  abroad.  Bights  are  not  the  less  sacred 
under  our  own  flag ;  and  the  same  duty  should  be  performed  at 
home  not  only  freely  but  gladly  whenever  the  citizen's  life  or 
liberty  are  in  danger  through  official  blunders/  or  malicious  wit- 
nesses, or  overzealous  officers.  A  posse  of  police  may  be  called 
out  to  protect  one  from  personal  assault.  But  liberty  is  not 
less  sacred  than  flesh  and  bones.  Lacerated  tissues  may  grow 
sound  and  broken  bones  may  knit,  but  the  gash  of  a  wrongful 
imprisonment  never  heals. 

The  objections  to  the  bill  are  two:'  The  first  one  is  as  to  the 
cost.  In  any  broad  view  of  the  question  the  cost  will  be  seen  to 
be  really  less  than  it  is  now.  Money  is  not  cost;  it  is  only  a 
measure  of  it.  Cost  is  the  draft  of  time  and  force  and  energy 
made  upon  a  people.  War  would  be  a  fearful  cost  though  every 
soldier  served  free  and  every  garment,  cartridge  and  ration  was 
a  compulsory  contribution.  Time,  energy  and  effort, —  these 
are  the  elements  of  cost  because  they  are  the  prime  factors  of 
wealth.  The  defense  of  the  accused  under  a  public  defender  law 
would  require  no  more  time  nor  effort  than  is  now  consumed. 
Indeed,  quite  the  contrary,  for,  orderly  arrangement  of  causes 
for  trial  could  be  far  better  effected  between  opposing  officers 
than  between  a  district  attorney  and  a  dozen  lawyers  with  con- 
flicting civil  business.  Besides,  an  officer  devoted  to  that  busi- 
ness could  actually  accomplish  more  work  with  less  effort  and  in 

1  The  faUibUity  of  the  judgment  of  particalar  stress  was  laid  on  the  first 

the  poUee  is  strongly  suggested  by  the  The  New  York  Tribune  also  added  one 

fact  that  in  New  York  City,  during  the  which  no  other  journal  seemed  to  care 

year  ending  October  81, 1896,  the  police  to  adopt,  viz. :  that  a  public  defender, 

arrMted  8,455  people  as  '*  suspicious  by  some  hocus-pocus  not  mentioned, 

persons,'*  eyery  one  of  whom  was  dis-  would  **  organize  a  pubUc  trust  in  law 

chacsed.  See  City  Biagistrates  Report,  breaking.**    The  district  attorney  with 

p.  16.    See  also  note  1,  post^  p.  408.  his  power  of  dismissal  might,  but  the 

>  In  the  newspapers  which  opposed  public  defender  with  no  such  power  — > 

the  Public  Defender's  bill  the  two  rea-  weU,  the  objection  is  unworthy  of  the 

sons  mentioned  were  given,  though  great  paper. 

VOL.  XXXI.  26 
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less  time.  Viewed  from  the  broad  plane  of  a  statesman  who 
would  conserve  the  energies  of  the  people  and  direct  them  to 
the  best  results^  there  would  be  an  actual  saving  in  cost, —  that 
is  in  the  factors  of  wealth. 

The  other  objection  to  the  bill  is :  that  it  would  prevent  young 
lawyers  having  any  one  to  practice  on.  This  objection  has 
actually  been  seriously  made.  Is  it  the  State's  business  to  fur- 
nish victims  to  young  lawyers  who  lack  the  wit  to  rise  in  the 
ordinary  way?  Are  we  so  in  need  of  more  lawyers  that 
the  State  should  sacrifice  its  duty,  to  encourage  them?  The 
worthy  young  practitioner  should  be  quite  content  to  learn  as  be 
learns  in  civil  cases,  as  junior  or  associate  counsel ;  and  he  is. 

The  unthinking  suggestion  is  made,  that  a  criminal  deserves 
no  consideration.  But  it  must  be  remembered  that  as  a  fact  one- 
half  of  those  arrested  and  charged  with  crime  are  actually  in- 
nocent/ and  in  the  eyes  of  the  law  all  of  them  are  so.  Every 
person  is  presumed  to  be  innocent  and  that  presumption  goes 
with  him  through  every  step  of  the 'trial  until  the  verdict  is 
rendered.     The  law  ought  to  treat  him  as  it  presumes  him. 

Free  counsel  in  criminal  cases  is  in  line  with  free  juries,  free 
witnesses  and  free  courts ;  and  we  are  approaching  it  by  slow  but 
certain  steps.  We  long  since  took  the  gag  out  of  the  prisoner's 
mouth ;  we  have  let  him  meet  the  witnesses  face  to  face ;  we 
have  brought  in  his  own ;  we  have  read  him  the  charge  in  open 

1  In  New  York  for  the  year  ending  In  San  Francisco,  in  1894,  dronla 

Oct.  81, 1896,  the* arrests  for  felonies  excepted,  which  are  cases  of  misfor- 

were  7021,  of  whom  6nly  4207  or  €0  tone,  rather  than  of  crime,  and  the 

per  cent  were  eyen  held  to  answer,  party  charged  pays  a  fine  becanse  it  is 

Thennmber  of  arrests  for  misdemean-  cheaper  and  qnicker  than  paying  an 

ors  was  16,264  of  whom  only  8665,  or  attorney,  there  were  18,688  arrests,  <^ 

58  per  cent,  were  eyen  held  to  answer,  which  12,669  were  flnaUy  disposed  of. 

The  district  attorney  refnses  to  make  Of  these  6,942  or  over  54  per  cent  were 

known  the  percentage  o(  actual  con-  dismissed  in  the  police  courts.    In  the 

victions.  court  of  record  there  were,  inclnd- 

In  Chicago,   in  1895,   there  were  ing  those  discharged  on  their  own 

74,468  arrests  finally  disposed  of.    In  recognizance,     787    cases     disposed 

the  police  court  49,087  or  oyer  65  per  of.     Out  of  these  there  were  only 

cent  were  discharged,  and  22,878  or  804  conyictions  or  less  than  42  per 

less  than  8 1  per  cent  punished.    I  haye  cent, 
no  record  of  the  final  disposition  of 
cases  held  to  answer. 
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court ;  we  have  permitted  him  to  pay  for  a  representative  of  his 
stammering  tongue ;  in  some  cases  we  have  paid  for  counsel ; 
and  in  foreign  ports  our  consuls  act  for  American  citizens  and 
no  bill  is  ever  presented  to  them.  The  State  has  no  desire  to 
wrong  its  people.  Its  citizens  are  not  its  enemies.  It  is  not 
interested  in  convicting  the  innocent.  It  is  not  interested  in  the 
impoverishment  or  disgrace  of  its  people.  Their  full  protection 
is  its  legitimate  care,  and  in  giving  it,  the  State  will  not  only  per- 
form its  duty  but  will  promote  exact  and  equal  justice,  protect 
the  poor,  save  the  innocent  and  remove  an  unjust  burden  from 
a  generous  profession. 

Clara  Foltz. 

TnCPUB  COURF,  Nxw  TOBX. 
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A  LEGAL  VIEW  OP  WOMEN'S  SUFFRAGE  IN  AMERICA. 

The  recent  action  of  the  Annual  Convention  of  the  W.  C.  T.  U. 
in  reaffirming  the  faith  of  that  body  in  both  the  justice  and 
propriety  of  women's  suffrage,  and  the  adoption  of  similar  reso- 
lutions by  less  prominent  organizations  in  the  United  States  and 
in  Europe,  have  given  anadditional  impetus  to  the  cause.  It  is 
not  unnatural  that  the  <<  anti-suffragints  "  have  begun  to  bestir 
themselves  and  to  put  forth  every  effort  to  meet  and  repel  every 
forward  movement  in  this  direction  made  by  the  women  and 
their  male  champions.  It  occurred  to  the  writer  that  all  persons 
who  would  fully  comprehend  the  subject  should  found  their 
ideas  in  a  thorough  knowledge  of  the  law  governing  it.  That 
this  is  indispensable  is  rendered  apparent  by  merely  mentioning 
the  fact  that  the  laws  affecting  the  subject  are  generally  funda- 
mental laws,  which  the  people  are  always  slow  to  change. 

Thb  Elective  Franchise. —  The  elective  franchise  is  not  a 
vested  right  but  depends  upon  the  laws  defining  the  qualifications 
of  those  who  may  exercise  it.^  The  elector's  right  is  not  that  of 
property ;  it  is  not  assets,  nor  property  of  inheritance.^  The 
right  is  not  one  of  unrestricted  license  but  is  only  political  to  be 
given  or  withheld  at  the  pleasure  of  the  law-making  power  of  the 
sovereignty,  and  it  is  not  deemed  to  be  within  the  privileges  and 
immunties  guaranteed  to  the  citizen  by  the  constitution  of  the 
United  States  ^  as  those  terms  have  been  understood  and  applied, 
and,  therefore,  no  such  right  was  derived  from  their  use  and  in 
the  Fourteenth  Amendment  to  that  instrument,  which  merely 
furnished  additional  guaranty  for  the  protection  and  immunities 
without  extending  their  import.^    The  right  of  suffrage  being 

1  Blair    V.   Bidgely,    41   Mo.    68;  *  Art.  4,  Sec.  2. 

Spencer  v.  Registration  Board,  1  Me-  ^People  v.  Barber,  48    Han,  198; 

Arthur,  169;  29  Am.  Rep.  588.  citing  Van  VaUcenburg  v.  Brown,  48 

>  Brown  v.  Hnmmel,  6  Pa.  St.  86;  Cal.  48;   18  Am.  Rep.  186;  Minor  o. 

White  o.Moltnomah  County,  18  Oreg.  Happersett,  21  WaU.   162;   U.  S.  v. 

817;  45  Am.  Rep.  848,  note.  Cruikshank,  92  U.  S.  542. 
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created  by  organic  law  may  be  modified  or  withdrawn  by  the 
sovereign  authority  conferring  it.^ 

Power  op  State  to  Begttlate  Suffrage. — **  In  our  form  of 
government  the  national  legislature  is  governed  by  the  constitu- 
tion granting  to  it  certain  powers^  which  are  called  *  enumerated 
powers '  and  are  in  fact  enumerated  in  the  constitution  itself; 
and  any  power  not  specified  in  the  constitution  specifically  or  by 
necessary  implication  does  not  exist  at  all.  The  Congress  can 
claim  no  powers  which  are  not  thus  granted.  This  applies  not 
only  to  the  constitution  as  originally  made^  but  as  it  now  exists 
with  the  amendments.  Gibbons  v.  Ogden,  22  U.  S.  (9  Wheat.) 
187;  U.  S.  V.  Cruikshank,  92  U.  S.  542.  The  State  on  the 
contrary,  by  its  constitution,  takes  away  or  limits  legislative 
power,  instead  of  giving  it,  as  is  done  by  the  Federal  consti- 
tution ;  and,  except  as  limited  by  the  constitution,  the  State 
or  the  United  States,  the  State  legislature  may  enact  any  law 
they  deem  for  the  welfare  of  the  people  under  their  jurisdic- 
tion." ^  The  Federal  constitution  only  guarantees  that  a  citizen 
shall  not  be  deprived  of  suffrage  on  account  of  race,  color  or 
previous  condition  of  servitude.'  The  States  have  exclusive 
authority  to  regulate  the  right  of  suffrage  and  to  determine 
who  may  vote.*  Thus,  in  the  case  of  State  v.  Main,^  it  was 
held  that  a  law  extending  to  soldiers  the  privilege  of  voting 
when  out  of  the  State,  for  State  and  county  officers,  was  not 
unconstitutional  by  reason  of  not  extending  the  same  priv- 
ilege to  all  the  absent  electors  of  the  State.  In  the  celebrated 
case  of  United  States  v.  Susan  B.  Anthony,*  Hunt,  J., 
said:  **  The  right  of  voting,  or  the  privilege  of  voting,  is  a  right 
or  privilege  arising  under  the  constitution  of  the  State  and  not 

1  Re  Daffy,  4  Brewst.  531;  Calder  <  Spragins  o.  Houghton,  8  Dl.  877; 

v.  Ball,  8  Dall.  894 ;  Rich  V.  Flaoders,  Haber    v.    Relly,    58   Pa.    St.    112; 

89   N.   H.  893;    Eagin   v,    Raab,   12  Anthony  t7.  Holderman,  7  Kan.  50;  U. 

S.  4  R.  860;  Anderson  v.  Baker,  28  S.  o.  Anthony,  11  Blatchf.  200;  Ander- 

Md.    581;    State  v.    Adams,  2  Stew,  son  v.  Baker,  28  Md.  581;  Einneen  v. 

CAla.)  239.  WeUe,    4   New  Eng.    Rep.  457;    144 

s  Bloomer  v.  Todd,  8  Wash.  Ter.  Mass.  498;  Amy  v.  Smith,  1  Lltt.  R. 

599;  1  L.  R.  A.  11.    See  Morrison  v.  (Ky.)  842. 
Springer,  15   Iowa,  804;  Clayton   v.  ^  16  Wis.  898. 

Harris,  7  Nev.  64.  <  11  Blatchf.  200;  see  16  WaU.  130. 

»  U.  S.  V.  Crosby,  1  Haghes,  448. 
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of  the  United  States.  The  qaalifioations  are  different  in  the 
different  States.  Citizenship,  age,  sex,  residence,  are  variously 
required  in  the  different  States,  or  may  be  so.  If  the  right 
belongs  to  any  particular  person,  it  is  because  such  person  is 
entitled  to  it  by  the  laws  of  the  State  where  he  offers  to  exercise 
it,  and  not  because  of  citizenship  of  the  United  States.  If  the 
State  of  New  York  should  provide  that  no  person  should  vote 
until  he  had  reached  the  age  of  thirty-one  years,  or  after  he  had 
reached  the  age  of  fifty,  or  that  no  person  having  gray  hair,  or 
who  had  not  the  use  of  all  his  limbs,  should  be  entitled  to  vote, 
I  do  not  see  how  it  could  be  held  to  be  a  violation  of  any  right 
denied  or  held  under  the  constitution  of  the  United  States.'' 

Female  Suffrage. —  Immediately  following  the  adoption  of 
the  Fourteenth  Amendment  to  the  constitution  of  the  United 
States  several  distinguished  female  advocates  of  the  extension 
of  the  elective  franchise,  experimentally,  undertook  to  vote 
for  President  and  other  officers.  The  contention  was  that  the 
new  law  was  not  intended  to  be  more  liberal  to  negroes  than 
to  women.  But  in  each  case  the  privilege  was  denied  to  women. 
Notable  among  these  experiments  were  those  of  Susan  B. 
Anthony,  above  referred  to,  and  Virginia  Minor;  in  the  latter 
case  Mrs.  Minor,  a  native  born,  free  white  citizen  of  the  United 
States  and  of  the  State  of  Missouri,  over  the  age  of  twenty-one 
years,  wishing  to  vote  for  electors  for  President  and  other  offi- 
cers in  the  general  election  of  1872,  applied  to  the  defendant, 
the  register  of  voters,  to  register  her  as  a  lawful  voter,  which 
he  refused  to  do,  assignmg  for  cause  that  she  was  not  a  <*  male 
citizen  of  the  United  States,"  but  a  woman.  She  then  brought 
this  suit  for  willfully  refusing  to  place  her  name  upon  the  list  of 
registered  voters.  A  demurrer  was  sustained  in  the  lower  court 
and  the  judgment  affirmed  in  the  Supreme  Court.  The  court 
said,  in  part:  **  The  question  is  presented  in  this  case,  whether, 
since  the  adoption  of  the  Fourteenth  Amendment,  a  woman,  who 
is  a  citizen  of  the  United  States  and  of  the  State  of  Missouri,  is  a 
voter  in  that  State,  notwithstanding  the  provision  of  the  con- 
stitution and  laws  of  the  State,  which  confine  the  right  of  suf- 
frage to  men  alone.  ♦  ♦  ♦  There  is  no  doubt  that  women 
may  be  citizens.     They   are   persons,   and  by  the  Fourteenth 
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Amendment  all  persons  born  or  naturalized  in  the  United  States 
and  subject  to  the  jurisdiction  thereof  are  expressly  declared  to 
be  *  citizens  of  the  United  States  and  of  the  State  wherein  they 
reside/  But  in  our  opinion,  they  did  not  need  this  amendment 
to  give  them  that  position.  Before  its  adoption  the  constitution 
of  the  United  States  did  not  in  terms  prescribe  who  should  be 
citizens  of  the  United  States,  or  of  the  several  States,  yet  they 
were  necessarily  such  citizens  without  such  provision.  There 
cannot  be  a  nation  without  a  people.  The  very  idea  of  a  political 
community  such  as  a  nation  is,  implies  an  association  of  persons 
for  the  promotion  of  their  general  welfare.  Each  one  of  the 
persons  associated  becomes  a  member  of  the  nation  formed  by  the 
association.  He  owes  it  allegiance  and  is  entitled  to  its  protec- 
tion. Allegiance  and  protection  are,  in  this  connection,  recipro- 
cal relations.  The  one  is  compensation  for  the  other;  allegiance 
for  protection  and  protection  for  allegiance.  For  convenience 
it  has  been  found  necessary  to  give  a  name  to  this  member- 
ship. The  object  is  to  designate  by  a  title  the  person  and 
the  relation  he  bears  to  the  nation.  For  this  purpose  the  words 
** subject,"  << inhabitant,"  and  *<  citizen"  have  been  used,  and 
the  choice  between  them  is  sometimes  made  to  depend  upon  the 
form  of  government.  Citizen  is  now  more  commonly  employed, 
however,  and  it  has  been  considered  better  suited  to  the  descrip- 
tion of  one  living  under  a  republican  government,  it  was  adopted 
by  nearly  all  the  States  upon  their  separation  from  Great  Brit- 
ain, and  was  afterwards  adopted  in  the  Articles  of  Confederation 
and  in  the  constitution  of  the  United  States.  When  used  in  this 
sense  it  is  understood  as  conveying  the  idea  of  membership  of  a 
nation  and  nothing  more.  *  *  *  Xhis  makes  it  proper  to  in- 
quire whether  suffrage  was  co-extensive  with  the  citizenship  of  the 
State  at  the  time  of  its  adoption.  «  «  «  When  the  Federal 
constitution  was  adopted,  all  the  States,  with  the  exception  of 
Bhode  Island  and  Connecticut,  had  constitutions  of  their  own. 
These  two  continued  to  act  under  their  charter  from  the  Crown. 
Upon  an  examination  of  those  constitutions  we  find  that  in  no  State 
were  all  citizens  permitted  to  vote.  *  *  ♦  In  this  condition  of  the 
law  in  respect  to  suffrage  in  the  several  States  it  cannot  for  a 
moment  be  doubted  that  if  it  had  been  intended  to  make  all 
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citizens  of  the  United  States  voters,  the  framers  of  the  consti- 
tution would  not  have  left  it  to  implication.  80  important  a 
change  in  the  condition  of  citizenship  as  it  actually  existed,  if 
intended,  would  have  been  expressly  declared."  ^ 

Recent  Statutes. —  Under  the  decisions  it  is  clear  that  women 
have  no  right,  under  the  Federal  constitution,  to  exercise  the 
elective  franchise.  In  several  of  the  States  attempts  have  been 
made  to  give  her  the  right  to  the  general  ballot  by  constitutional 
amendment  but  with  negative  results,  with  two  or  three  exceptions. 
In  many  of  the  States  the  attempt  has  been  made  by  legislative 
enactment  but  such  movements  have  been  vigorously  combated 
before  the  people  and  in  the  courts,  probably  because  thiU;  the 
elective  franchise  in  the  United  States  is  seldom  based  upon  a 
property  qualification.  Where  such  enabling  acts  have  been 
passed  they  have  been  declared  by  the  courts  to  be  void  as  far  as 
they  apply  to  constitutional  offices.'  Thus,  women  are  incom- 
petent to  vote  for  justices  of  the  peace,^  or  for  the  removal  of  a 
county  seat.^  But  the  State  legislature  may  regulate  and  control 
all  elections  and  determine  who  shall  be  electors  in  all  local  elec- 
tions for  which  the  State  constitution  has  made  no  provision,  and 
in  many  of  the  States  the  right  to  vote  in  **  school  matters  "  has 
been  given  to  women  by  statute.^  Thus  in  the  case  of  Holmes 
&  B.  F.  Co.  V.  Hedges,*  where  the  State  constitution  authorized 
the  legislature  to  provide  that  there  shall  be  no  denial  of  the 
elective  franchise  at  any  school  election  on  account  of  sex ;  and 
the  common  school  law  provided  that  **  every  person,  male  or 
female,"  shall  be,  if  possessing  certain  qualifications,  a  legal 
voter  at  any  school  election,  women  may  vote  upon  the  question 

1  Minor  V.  Happersett,  88  U.  8.  168.  *  Brown  v.  Phillips,  71  Wis.  289; 
Opinion  severely  criticised,  8  Cent.  Wilson  v.  City  Council  of  Florence, 
Law  Jour.  61,  52.  40  8.   0.  290,426;  20  L.   R.   A.  720-, 

2  McCafferty  v.  Guyer,  69  Pa.*  St  Weybridge  School  Dist.  No.  1  v. 
109;  Coffin  o.  Thompson,  97  Mich.  188;  Bridgeport,  63  Vt.  383;  22  At.  Rep. 
21  L.  R.  A.  662;  66  N.  W.  Rep.  667;  44  670;  Re  Alsron  (Pa.  D.  S.),  16 Pa.  Co. 
Am.  &  Eng.  Corp.  Cas.  127.  Ct.  262;  12  Lane.  L.  Rev.  172;  Wood- 

3  Scott  V.  Parry,  62  Kan.  1;  20  L.  ley  v.  CUo,  44  S.  C.  374;  22  8.  E.  Rep. 
R.  A.  669.  410. 

«  Shlngerland,  69  Minn.  851;  61  N.  «  13  Wash.  696;  48  Pac.  Rep.  944. 

W.  Rep.  322. 
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of  increasing  the  debt  limit  of  the  school  district.  From  an 
examination  of  the  cases  just  cited  it  will  be  seen  that  the  right 
of  women  to  vote  in  school  district  and  municipal  elections  is 
generally  granted  upon  the  property  qualification  basis.  Such 
elections  are  held  by  the  courts  to  be  not  general  elections  in 
which  by  a  majority  of  the  State  constitutions  *<  male  citizens  " 
only  are  allowed  to  vote;  therefore  this  limited  suffrage  to 
women  is  free  from  any  constitutional  obstructions  and  is  regu- 
lated solely  by  the  special  statute  conferring  it  and  the  general 
election  laws  affecting  it; 

James  Aveby  Webb. 

8t.  Louis,  Mo. 
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THE  PKOGRESS  OF  THE  LAW. 

Motion  is  the  law  of  life.  E par  si  muovej  *<  bat  it  does  move 
though/'  indignantly  exclaimed  Oalileo,  raising  from  his  knees 
on  which  he  had  been  forced  by  the  holy  inquisition  to  recant  his 
declaration  that  the  world  revolved  on  its  own  axis.  With  many 
it  has  been  thought  that  the  law,  or  at  least  legal  proceediDgs, 
should  be  an  exception  to  this  universal  rule  —  move  on  or 
perish. 

The  survival  of  so  many  legal  anachronisms,  and  the  occasional 
reappearauce  of  others,  after  so  many  statutes  and  so  many 
decisions,  and  when  the  reason  for  them  and  a  knowledge  of 
their  origin  even  has  passed  away,  is  fitly  recalled  by  the  fact 
that  our  time-pieces  still  mark  the  fourth  hour  with  III  which, 
we  are  told,  is  due  to  the  fact  that  the  king  of  France,  to  whom 
the  first  watch  was  carried,  uuable  to  understand  its  mechanism, 
criticised  the  lY  and  ordered  it  to  be  replaced  by  the  letters 
which,  with  Chinese  exactness  of  imitation,  are  used  by  us 
to-day.* 

This  is  paralleled  by  many  features  of  what  we  know  as  the 
common  law,  whose  origin  has  been  fictitiously  claimed  to  be  ^*  as 
undiscoverable  as  the  sources  of  the  Nile."  The  sources  of  the 
Nile  have  now  long  since  been  discovered  and  as  to  the  common 
law  we  know  that  its  real  origin  was  in  the  customs  of  our  bar- 
barous and  semi-barbarous  ancestors  added  to  by  the  decisions 
of  judges  of  more  recent  centuries  most  of  whom  were  neither 
wise  nor  learned  beyond  their  age.  One  of  these,  in  haste  to 
get  to  his  supper,  or  half  comprehending  the  cause,  or  prejudiced, 
it  may  be,  against  a  suitor,  or  possibly  boozy  (and  such  have 
been  kenned)  has  rendered  a  decision,  another  judge  too  indif- 
ferent to  think  for  himself  or  oppressed. by  the  magic  of  a  prec- 

1  St.  0.  Harris,  106  N.  C.  689. 
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edent,  has  followed,  other  judges  have  folkn^ed  each  other  in 
turn  and  thus  many  indifferent  decisions  being  interwoven  witk 
a  greater  number  of  sound  ones,  there  was  built  up,  piece  by 
piece,  precedent  by  precedent,  that  fabric  of  law,  that  patch- 
work of  many  hands,  that  conception  of  divers  and  diverse  minds, 
created  at  different  times,  that  jumble  of  absurdities,  consistent 
only  in  inconsistency,  which  those  who  throve  by  exploiting  its 
mysteries  were  wont  to  style  "  the  perfection  of  human  reason  — 
the  Common  Law  of  England."  As  a  system,  it  resembles 
Ot way's  Old  Woman,  whose  patched  gown  of    many   colors 

bespoke 

"  Variety  of  wretchedness." 

An  eminent  lawyer  thus  characterizes  it:  *'  In  the  old  volumes 
of  the  common  law  we  find  knight  service,  value  and  forfeiture 
of  marriage,  and  ravishment  of  wards;  aids  to  marry  lords' 
daughters,  and  make  lords'  sons  knights.  We  find  primer  sei- 
sins, escuage  and  monstrans  of  right ;  we  find  feuds  and  subin- 
feudations, linking  the  whole  community  together  in  one  gradu- 
ated chain  of  servile  dependence ;  we  find  all  the  strange  doctrines 
of  tenures,  down  to  the  abject  state  of  villenage,  and  even  that 
abject  condition  treated  as  a  franchise.  We  find  estates  held  by 
the  blowing  of  a  horn.  In  short  we  find  a  jumble  of  rude,  un- 
digested usages  and  maxims  of  successive  hordes  of  semi-savages, 
who  from  time  to  time,  invaded  and  prostrated  each  other.  The 
first  of  whom  were  pagans  and  knew  nothing  of  divine  laws ;  the 
last  of  whom  came  upon  English  soil  when  long  tyranny  and 
cruel  ravages  had  destroyed  every  vestige  of  ancient  science,  and 
when  the  pandects,  from  whence  the  truest  light  has  been  shed 
upon  English  law,  lay  buried  in  the  earth.  When  Blackstone, 
who  had  a  professor's  chair  and  a  salary  for  praising  the  common 
law,  employs  his  elegant  style  to  whiten  sepulchres  and  varnish 
sach  incongruities,  it  is  like  the  Knight  of  La  Mancha  extolling 
the  beauty  and  graces  of  his  broad-backed  mistress,  winnowing 
her  wheat  or  riding  upon  her  ass."  The  same  writer  further 
pertinently  asks,  <<  When  is  it  that  we  shall  cease  to  invoke  the 
spirits  of  departed  fools?  When  is  it  that  in  search  of  a  rule 
for  our  conduct  we  shall  no  longer  be  bandied  from  Coke  to 
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Croke,  from  Plowden  to  the  Year  Books,  from  thence  to  the 
Dome  Bpoks,  from  ignotum  to  ignotius  in  the  inverse  ratio  of 
philosophy  and  reason  ;  still  at  the  end  of  every  weary  excursion 
arriving  at  some  barren  source  of  pedantry  and  quibble?  " 

To  adapt  this  incongruous  learning  to  the  development  of  an 
advancing  civilization  recourse  was  had  to  the  Roman  or  Civil 
law,  a  system  known  as  Ekiiiity,  by  which  a  different  kind  of 
justice  was  administered  in  a  separate  court,  so  that  the  spectacle 
was  often  presented  of  a  suitor  recovering  in  the  law  court, 
being  restrained  from  availing  himself  of  the  judgment  by  an 
order  issuing  out  ofchancery,  or  failing  in  the  law  court  because 
he  should  have  instituted  proceedings  in  equity,  or  vice  versa. 
Strange  as  it  may  now  seem,  there  was  a  time  when  many 
eminent  lawyers  held  to  this  absurd  and  illogical  division  between 
equity  and  law,  as  something  fore-ordained  in  the  very  nature  of 
things  and  indispensable  and  as  being,  in  some  indefinable  way, 
connected  with  the  maintenance  of  our  liberties.  Yet  that  sys- 
tem would  permit  a  man  to  obtain  a  judgment,  as  a  sacred  right, 
on  one  side  of  Westminster  Hall,  when  on  the  opposite  side  of 
the  great  hall  of  William  Rufus,  another  court  would  be  sitting 
which  would  hold  him  an  unconscionable  rogue  if  he  attempted  to 
enforce  his  judgment  and  would  lay  him  by  the  heels  if  he 
attempted  to  do  so. 

Then  even  on  thfe  law  side  of  the  docket,  remedies  were 
divided  into  divers  forms  of  action,  so  that  if  one  brought  an 
action  of  trespass  when  he  should  bring  trespass  on  the  case, 
assumpsit  instead  of  covenant,  or  replevin  in  the  cepi7  instead  of 
replevin  in  the  deiiitet^  he  lost  his  action.  And  yet  a  royal  com- 
mission in  England  reported  so  late  as  1831,  <<  there  is  at  pres- 
ent no  authentic  enumeration  of  all  the  forms  of  action." 
Indeed  of  the  forms  most  commonly  in  use,  the  divisions  and 
purposes  were  much  in  controversy  and  it  was  difficult  in  very 
many  cases  to  be  sure  that  you  had  your  client  properly  in  court. 
It  was  said  that  old  Judge  Co  wen  of  the  New  York  Supreme  Court 
died  in  the  belief  that  we  had  "  not  yet  sounded  the  depths  of 
trespass  on  the  case,"  and  the  great  Judge  Story  was  possessed 
of  the  belief  that  Equity  could  reform  a  policy  of  Insurance. 
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It  is  only  about  fifty  years  since  the  movement  was  stai-ted 
which  in  England  and  in  most  of  her  colonies  and  in  the  greater 
part  of  the  United  States  has  swept  away  the  distinction  between 
law  and  equity  and  between  the  forms  of  action,  and  has  sub- 
stituted for  them  one  form  of  action  in  which  the  plaintiff  shall 
plainly  and  intelligibly,  without  undue  repetition,  state  his  ground 
of  complaint  and  the  defendant  shall  reply  in  the  Bame  way,  so 
that  the  case  shall  be  tried  in  a  business-like  mode  upon  the 
merits.  Unfortunately  the  reformed  procedure  had  to  be 
intrusted  for  its  successful  working  at  first  to  judges  and  lawyers 
who  had  grown  up  under  the  old  technicalities  and  consciously 
or  nnconsciouslj'^  they  endeavored  to  constitute  the  new  system 
to  be  as  much  like  the  old  one  as  possible.  It  was  the  old  case 
of  putting  *^  new  wine  into  old  bottles."  But  the  reform 
has  made  its  way  and  the  generation  of  lawyers  now  on  the  stage 
are  astonished  at  the  attachment  of  our  predecessors  to  a  system 
which  in  this  State  and  some  others  they  yielded  only  under  the 
stress  of  the  unheaval  following  in  the  wake  of  a  great  war. 

The  substance  of  the  law,  no  less  than  the  forms  of  its  admin- 
istration, has  been  from  time  to  time  so  modified  and  modern- 
ized by  statute  that  there  abides  the  faintest  perceptible  relic  of 
the  old  English  common  law.  Strange  to  say  the  reform  in 
England  has  been  more  complete,  and  the  new  system  is  simpler 
than  in  any  State  in  this  country.  Such  a  tiling  as  a 
demurrer,  and  the  delay  incident  to  it,  is  now  unknown  in  the 
English  practice,  every  defense  being  taken  by  answer,  and  legal 
defects  in  the  complaint,  if  curable,  being  eliminated  by  amend- 
ment without  delaying  the  trial. 

Yet  such  is  the  force  of  habit,  that  in  some  of  the  less  pro- 
grressive  law  schools,  until  very  recently,  intelligent  professors 
wasted  almost  the  entire  time  of  their  students  in  teaching  them 
the  absurd  farrago  which  used  to  be,  a  century  or  more  ago,  the 
law  in  a  foreign  country,  but  which  for  long  years  has  not  been 
the  law  there  or  anywhere  else  on  the  planet,  under  the  delusion 
that  because  our  grandfathers  had  learned  law  in  that  fashion 
we  should  still  so  teach  it.  At  the  same  time,  no  learning  was 
imparted  to  the  young  men  of  what  a  young  lawyer  must  needs 
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know  —  the  law,  and  the  practice  of  the  law  as  it  exists  t(hday 
in  the  student's  own  State, 

Happily,  this  system  has  probably  been  abandoned  in  the  last 
of  the  schools  and  a  modem  and  practical  education  is  now 
vouchsafed  to  the  young  student  everywhere. 

Walter  Clark. 
Raluoh,  n.  c. 
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CAN  EXEMPLARY  DAMAGES   BE   BOTTOMED    UPON 
NOMINAL  DAMAGES? 

This  question  has  lately  arisen  in  three  actions  in  the  Circuit 
Court  of  the  city  of  St.  Louis.  It  has  also  arisen  in  several 
cases  in  other  jurisdictions,  and  has  provoked  a  contrariety  of 
opinion.  It  may  arise  in  one  of  two  phases,  or  both :  1.  Where 
there  is  a  statute,  like  that  of  Missouri  hereafter  set  out,  which 
requires  the  jury  to  find  separately  the  amount  which  they  award 
as  compensatory  damages  and  the  amount  which  they  award  as 
exemplary  damages.     2.  Upon  requests  for  instructions. 

In  Missouri  there  is  this  peculiar  statute:  **  §  1.  In  all  actions 
where  exemplary  or  punitive  damages  are  recoverable,  the  peti- 
tion shall  state  separately  the  amount  of  such  damages  sought  to 
be  recovered.  §  2.  In  all  actions  wherein  such  damages  are  re- 
coverable and  are  allowed  by  the  jury,  the  amount  thereof  shall 
be  separately  stated  in  the  verdict."  ^ 

In  a  libel  suit  in  the  Circuit  Court  of  the  city  of  St.  Louis,  before 
Judge  Talty,  there  were  two  counts  in  the  petition,  and  the  jury 
brought  in  a  verdict  of  $1.00  as  compensatory  damages  under 
each  count  and  $125.00  as  exemplary  damages  under  each  count. 
A  motion  was  made  to  set  aside  so  much  of  the  verdict  as  found 
exemplary  damages,  and  to  render  judgment  for  so  much  of  it 
as  awarded  nominal  damages  only.  After  careful  consideration, 
the  learned  judge  overruled  this  motion,  agreeing  with  counsel 
for  defendant,  upon  the  authorities  cited  in  their  brief,  that  a 
verdict  which  contains  two  parts,  not  interdependent  but  sever- 
able, may  be  separated,  and  so  much  of  it  as  may  be  illegal  may 
be  rejected  and  judgment  entered  in  conformity  with  so  much 
of  it  as  is  legal.  But  at  the  same  time  he  took  the  view  that 
exemplary  damages  can  be  bottomed  upon  nominal  damages,  and 
overruled  the  motion  on  that  ground. 

1  Laws  Mo.  1895,  p.  168. 
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In  another  case  in  another  division  of  the  same  court,  before 
Judge  Klein,  the  action  was  for  a  most  atrocious  libel  against  a 
perfectly  honest  man  holding  an  important  public  office.  The 
jury  brought  in  a  verdict  for  one  cent  as  compensatory  damages 
and  $1,000.00  as  exemplary  damages.  A  motion  for  new  trial 
in  this  case  was  overruled,  and  an  ^peal  will  be  taken. 

In  a  third  case,  in  still  another  division  of  the  same  court, 
before  Judge  Spencer,  which  was  an  action  for  a  libel,  an  in- 
struction was  requested  by  the  defendant  to  the  effect  that 
exemplary  damages  could  not  be  given  unless  the  jury  should 
find  that  the  plaintiff  was  entitled  to  more  than  nominal  dam- 
ages by  way  of  compensation,  but  was  refused  by  the  court 
under  the  view  that  it  did  not  express  the  law. 

A  large  number  o|  actions  for  libel  are  still  pending  against 
different  newspapers  ia  the  city  of  St.  Louis ;  and  hence,  under 
the  peculiar  statute  of  Missouri  above  set  out,  this  question  as- 
sumes no  little  importance;  and  it  is  not  without  importance  in 
those  jurisdictions  where  there  is  no  such  statute.  The  question 
whether  exemplary  damages  can  be  founded  upon  nominal  dam- 
ages does  not  appear  to  have  been  definitely  settled  in  Missouri* 
and  a  search  in  the  books  of  reports  of  other  jurisdictions  dis- 
closes the  conflict  of  opinion  already  hinted  at.  'Hie 
authorities  cited  in  the  margin  affirm  the  proposition  that 
exemplary  damages  can  not  be  given  except  as  an  incident  to 
the  giving  of  substantial  damages.^  It  is  said  by  the  Supreme 
Court  of  Texas  ^<  that  a  verdict  for  exemplary  damages  under 
a  petition  claiming  both  actual  and  exemplary  damages,  can- 
not be  sustained,  without  a  verdict  for  actual  damages  also.''' 
There  are,  at  the  same  time,  some  authorities  to  the  contrary.' 
But  these  for  the  most  part  would  seem  riot  to  have  been  well 

1  1  Sutherland  on  Damages,  §  406  Chicago  &c.  B.  Co.^  74  la.  187;  9,  c.  37 

and  cases  cited;  Qirard  v,  Moore,  86  N.  W.  Bep.  116. 
Tex.  675;  «.  e.  26  S.  W.  Rep.  945;  <  Alabama  Ac.  B.  Co.  9.  SeDers,  M 

affirming  9.   c.  24  8.  W.  Bep.  652;  Ala.  9;  9,  c,  9  S.  W.  Bep.  876;  Wfl- 

Stacy  V.  Portland  Publishing  Co.,  68  son  v.  Van^m,   28   Fed.  B^.  229; 

Me.  279;   Gregory  v,  Coleman  (Tex.  Hefley  v.  Baker,  19  Kan.  9;   Ritz  v. 

Civ.  App.)»  22  S.  W.  Bep.  18.  Austin,  1  Tex.  Clr.  App.  145:  «.  e.  19 

>  Jones  V.  Matthews,  75  Tex.  1 ;  «.  c.  S.  W.  1029, 1081. 
12  S.  W.  Bep.  828.    See  also  Kohn  v. 
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eonsidered.  Th6  case  of  Wilson  v.  Vaughn,^  was  a  mere  charge 
to  the  jury  by  a  Federal  District  judge  in  Kansas.  In  the  case 
of  Hefle  t;.  Baker,^  the  Supreme  Court  of  Kansas,  speaking 
through  Judge  Valentine,  do  indeed  lay  down  and  apply  the  doo- 
trine  that  a  party  can  recover  exemplary  damages  without 
recovering  substantial  compensatory  damages.  But  in  a  subse- 
quent case,  the  same  court  corrects  itself  and  puts  itself  in  a 
line  with  the  best  authorities,  by  using  the  following  language : 
"  Exemplary  damages  can  never  constitute  the  basis  of  a  cause 
of  action.  They  ^re  nevermore  than  incidents  of  some  cause  of 
action  for  real  substantial  damages  suffered  by  the  plaintiff;  and 
when  given,  they  are  given  only  in  addition  to  the  real  and  actual 
damages  suffered  andrecovered  by  him,"  •  The  case  of  Paterson 
t;.  Dakin,^  which  seems  to  have  been  quoted  on  both  sides  of  this 
question,  was  a  libel  in  admiralty  heard  before  Federal  District 
Judge  Toulmin.  In  one  part  of  his  opinion  the  learned  judge 
says  that  if  the  master  should  refuse  to  sign  a  proper  bill  of 
lading,  ^^vexatiously,  and  set  up  an  unfounded  claim  to  demur- 
rage, to  inconvenience  and  damage  libellants,  then  I  think 
appellant  would  be  entitled  to  vindictive  damages,  whether  any 
actual  damage  was  proved  or  not."  But  in  the  same  paragraph 
he  finds  that  there  was  no  evidence  before  him  warranting  him 
to  find  vindictive  damages,  and  he  concludes  his  observations  on 
that  subject  thus :  "I  therefore  find  no  just  claim  for  vindictive 
or  exemplary  damages;  and,  as  no  actual  damages  have  been 
proven^  none  can  be  awarded  in  any  aspect  of  the  case."  • 

The  question  whether  exemplary  damages  can  be  bottomed 
upon  nominal  damages,  came  before  the  St.  Louis  Court  of 
Appeals  last  year  in  the  case  of  Favorite  v.  Cottrill,^  but  was 
left  by  the  court  undecided,  though  the  court  did  decide  that  in 
the  state  of  the  pleadings  and  evidence,  a  verdict  for  exemplary 
damages  bottomed  upon  nominal  damages  merely,  would  not  be 
disturbed.  The  verdict  was  for  $1.00  as  compensatory  dam- 
ages and  $5,000  as  exemplary  damages.     Judge  Biggs,  speaking 

1  Sufra,  ^  81  Fed.  R^.  682. 

3  8upra,  ^  Paterson  v.  Dakin,  81  Fed.  Rep. 

'  SchippeU  V.  Morton,  88  Kan.  567;  682,  685. 
9.  c.  15  Pac  B0p.  1C04.  62  Mo.  App.  119. 

VOL.  XXXI.  27 


Digitized  by 


Google 


418  31    AMERICAN   LAW   REVIEW. 

for  the  court,  after  saying  that  the  authorities  are  not  uniform 
on  the  question,  and  after  quoting  from  a  leading  case  in  favor 
of  the  proposition  now  contended  for,^  says:  **  The  question  is 
one  concerning  which  much  may  be  said  on  both  sides.  It  is 
not  necessary,  however,  for  us  to  determine  which  is  in  our 
opinion  the  better  rule,  for  the  reason  that  the  facts  of  the  case 
here  do  not  bring  it  within  the  reasoning  of  the  decision  in 
Stacy  v.  Publishing  Co.^  Here  the  injury  inflicted  was  not 
theoretical  or  fanciful,  but  quite  substantial,  and  the  pluntiff 
was  only  precluded  from  recovering  substantial  damages  because 
of  the  state  of  the  pleadings.  We  will,  therefore,  overrule  the 
assignment." 

Looking  at  the  question  on  principle,  the  writer  admits  that 
his  mind  may  have  acquired  a  bias  from  having  had  to  deal  with 
it  professionally  ;  but  nevertheless  he  can  not  bring  his  mind  to 
grasp  any  sound  theory  upon  which  exemplary  damages  can  be 
given,  where  the  plaintiff  has  suffered  no  actual  damages. 
Nominal  damages,  it  must  be  recalled,  are  given  where  there  has 
been  merely  a  technical  violation  of  a  legal  right,  and  where  the 
plaintiff  has  suffered  no  real  damage.  Such  damages,  under  a 
technical  rule  of  law,  carry  costs  merely,  and  in  some  jurisdictions 
do  not  even  cany  costs.  Exemplary  damages,  it  must  also  be 
recalled,  are  given  by  way  of  punishment  and  public  example 
merely.  It  is  true  that  the  fine  goes  to  the  plaintiff,  and  not  into 
the  public  treasury.  But  the  theory  on  whidh  those  damages 
are  given  is  simply  the  theory  of  punishment  and  public 
example.  The  giving  of  such  damages  in  any  case  is  admitted 
to  be  an  anomaly  in  legal  procedure.  It  imports  into  civil  actions 
a  segment  of  the  criminal  law.  The  doctrine  that  such  damages 
could  be  given  at  all  was  ably  resisted  by  many  juridical  thinkers, 
including  Professor  Greenleaf .  It  was  denied  in  the  new  State 
of  Washington,  though  we  believe  that  the  judiciary  rule  on  the 
subject  has  there  been  changed  by  statute.  Nominal  damages 
being  then  no  damages  at  all,  and  exemplary  damages  being  a 
mere  pecuniary  fine  or  mulcts  given  by  way  of  public  example, 
but  recoverable  in   a  civil  action, —  upon  what  principle  can 

>  Stacy  V.  Portland  Pub.  Co.^  68  Me.  279.  >  Supra. 
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the  latter  kind  of  damages  be  bottomed  upon  the  former? 
Upon  what  principle  can  a  purely  civil  proceeding  be  turned 
into  a  purely  criminal  proceeding,  but  without  indictment  or 
information,  in  this  way?  Upon  what  principle  of  justice  can 
A.  recover  damages  from  B.  for  doing  something  which  has  not 
inflicted  any  damage  upon  A.  at  all?  These  questions  seem  to 
present  the  kernel  of  the  subject,  and  it  is  difficult  to  see  how 
they  can  be  answered  in  the  affirmative. 

Seymour  D.  Thompson. 

St.  Loins. 
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NOTES. 

**'  Criticism,"  says  Lord  Halsbury,  '*  is  the  salt  of  the  adminlstratioii 
of  justice."  We  should  spoil  this  if  we  added  one  ivord  of  oomment. — 
Law  Times  (London). 


Amenities  of  Legal  Journalism. —  The  Barrister ,  of  Toronto,  having 
republished  something  from  the  American  Lawyer  without  credit, 
*'  hastens  to  make  the  amende  honorable  "  under  the  caption, —  "  Give 
the  Devil  his  Due." 


Can  ELECTRicnr  be  Stolen. —  The  Electric  Review^  says  an  exchange, 
credits  a*  German  court  with  an  extraordinary  decision  to  the  effect 
that  electricity  cannot  be  stolen.  The  charge  was  that  the  accused  had 
tapped  an  electric  light  company's  main,  and  stolen  several  thousand 
amperes  of  electricity,  which  he  had  used  to  run  a  motor ;  and  the  court, 
on  appeal,  held  that  in  Germany  ^^only  a  movable  material  object" 
could  be  stolen,  and  consequently  the  accused  was  acquitted. 


The  American  Bar  Association. —  We  again  remind  our  learned 
readers  that  this  powerful  and  influential  body  will  hold  its  summer 
meeting  at  Cleveland,  Ohio,  in  August  next.  We*are  glad  to  note  that 
a  suggestion  of  ours  concerning  it  has  found  a  response  in  a  leading 
Eastern  periodical.     The  Albany  Law  Journal  says : — 

We  entirely  agree  with  the  suggestion  of  the  American  Law  Bevibw  that 
*^  a  winter  meeting  at  Jacksonville,  Atianta,  New  Orleans  or  Galveston,  and  an 
occasional  migratory  meeting  on  the  Pacific  coast,  would  make  the  American 
Bar  Association  more  nearly  a  national  body,  and  less  an  Eastern  body,  than  it 
now  is." 


Liability  of  a  Rbstaubant-kebpsb  fob  Refusing  to  Sebvx  Uh- 
ESOOBTSD  Ladt  Guests. —  Our  distinguished  contributor,  Mrs.  Clara 
Foltz,  the  New  York  attorney,  recentiyhad  an  unpleasant  experience  in 
A  New  York  restaurant.  Returning  from  some  evening  function  with 
her  daughter,  she  stepped  into  a  restaurant  to  get  something  to  eat«  and 
was  coldly  refused,  on  the  ground  that  the  keeper  of  the  restaurant  had 
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established  a  role  to  serve  no  female  onstomers  nnaocompaaied  by  male 
eeoorts  after  9 :80  p.  m.  No  amount  of  protestations  on  the  part  of  Mrs. 
Folts  serred  to  meh  the  obdnraoy  of  the  boniface,  and  she  determined 
to  Tindieate  the  dignity  of  womanhood  by  suing  him  for  $5,000.00 
damages.  The  question  for  decision  will  be  idiether  the  role  in  qaestion 
was  a  reasonable  one,  necessary  to  keep  the  place  reqieetaUe,  and  it 
will  possibly  appear  to  have  been  such. 


Lay  Judqbs  in  Nsw  Jbbset. —  The  legislature  of  New  Jersey,  by  an 
act  passed  on  fhe  81st  of  March,  1896,  alx^ished  the  anomaly  ol  having 
lay  judges  of  their  courts,  even  those  of  the  highest  jurisdiction.  But 
the  lay  judges  died  bard.  Not  being  lawyers,  tt^y  took  the  view  that 
they  had'  a  vested  right  in  thdr  offices ;  that  their  appointments  to  those 
offices  were  in  the  nature  of  contracts  protected  by  the  Federal  consti- 
tution. They  did  not  seem  to  understand  that  the  contrary  has  been 
held  in  season  and  out  of  season,  both  in  State  and  Federal  courts,  in 
regard  to  all  sorts  of  public  offices.  The  lay  of  the  last  lay  judges,  far 
more  pathetic  than  the  lay  of  the  last  minstrel,  did  not  commend  itself 
to  the  ears  of  the  Supreme  Court  of  New  Jersey ;  and  its  only  result 
has  been  to  demonstrate,  if  it  needed  demonstration,  their  unfitness  for 
the  duties  of  administering  the  law. 


PasvEiiTiNo  Newspapsbs  from  Pubushiko  Portraits  of  Persons 
Without  Teusir  Consent. —  A  bill  was  introduced  in  the  legislature  of 
New  York  by  Senator  Ellsworth,  to  prevent  the  publication  of  portraits 
or  attempted  portraits  of  individuals  without  their  consent.  We  believe 
that  it  failed  of  its  passage.  The  lay  press  was  generally  opposed  to  it, 
but  the  New  York  Law  Journal  said  that  it  aimed  at  a  very  desirable 
reform.  It  would  seem  that  the  common  law  of  libel  should  be,  in  a 
proper  state  of  public  opinion,  sufficient  to  reach  the  outrage  of  pub- 
lishing caricatures  of  public  men,  such  as  those  of  Mr.  Hanna,  who  is 
dished  up  in  the  Democratic  newspapers  every  day  in  the  most  offensive 
style,  in  portraits  bearing  no  real  resemblance  to  the  man.  Nothing 
can  be  more  scurrilous  and  scurvy  than  much  of  the  American  news- 
paper press.  It  reflects  the  lowest  phases  of  American  character.  It 
caters  to  the  widest  number  of  individuals,  and  they  are  the  lowest. 


''  Gentlemen  of  the  Bar,  Please  Rise.'* —  In  the  Federal  courts 
everywhere,  so  far  as  we  know,  when  the  judge  enters  the  court  to 
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beg:in  the  session,  the  members  of  the  bar  face  the  court  and  rise.  Id 
France  there  is  even  more  ceremony.  The  members  of  the  bar  bow  to 
the  judges,  and  the  latter  return  the  salutation  before  taking  their  seats. 
In  the  State  courts  in  Missouri,  including  even  the  Supreme  Court,  no 
attention  is  paid  to  the  judges  when  they  come  in ;  the  members  of  the 
bar  remain  seated  in  all  sorts  of  positions,  sometimes  with  their  sides 
or  backs  to  the  bench.  This  is  especially  the  case  in  the  different 
departments  of  the  St.  Louis  Circuit  Court.  In  Boom  No.  5  the  mem- 
bers of  the  bar  would  not  feel  at  liberty  to  rise,  even  if  they  thought 
good  manners  required  it  to  be  done ;  since  in  that  room,  when  the 
judge  approaches  his  desk,the  sheriff  orders  all  persons  in  the  room  to 
find  seats.  In  the  other  court  rooms  a  few  of  the  members  of  the  bar 
have  the  decency  to  rise  when  the  judge  comes  in.  It  is  no  more  than 
a  proper  measure  of  respect  exhibited  to  the  representative  of  public 
justice.  Brethren  of  the  St.  Louis  bar:  we  claim  to  be  gentlemen ;  let 
US  show  that  we  are  such  by  our  demeanor  to  the  judges  in  the  court 
room. 


Defeat  op  the  Arbitration  Treaty. —  The  treaty  of  general  arbi- 
tration between  this  country  and  England,  involving  the  principle  of 
submitting  international  disputes  to  judicial  determination,  which  had 
been  laboriously  formulated  by  our  Secretary  of  State,  Mr.  Olney,  and 
the  British  Minister  at  Washington,  Sir  Julian  Pauncefote,^  after  being 
considerably  amended  by  the  American  Senate,  was  finally  defeated  of 
ratification  in  that  body,  lacking  four  votes  of  the  necessary  two-thirds. 
Without  doubt,  the  defeat  of  this  promising  experiment  is  the  subject 
of  very  considerable  regret  on  the  part  of  a  large  portion  of  the  more 
intelligent  among  the  American  people.  This  regret  would,  however, 
have  been  much  more  intense  and  wide-spread  had  the  defeat  of  the 
treaty  taken  place  three  months  earlier.  The  position  of  England  in 
the  concert  of  the  Powers,  a  position  destitute  of  morality,  religion, 
justice,  humanity,  honor,  or  even  decency, —  a  position  that  gave  the  lie 
to  her  pretense  of  Christianity,  that  spat  in  the  very  face  of  Christ, — 
has  reconciled  us  to  the  fact  that  we  have  not  been  drawn  into  a  closer 
intimacy  with  her. 

GoTBRNHEirT  OWNERSHIP  OF  THE  PACIFIC  RAILROADS. —  President 
]FlBh,  of  the  Illinois  Central  Railroad,  has  proposed  that  the  gov- 
ernment  acquire    title   to    the    Union    Pacific    and    Central    Pacific 

1  See  the  text  of  the  treaty,  81  Am.  Law  Rev.  119,  et  seq. 
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Railroads  by  foreoloeing  its  lien  thereon,  and  that  it  operate 
that  great  central  highway  as  a  public  highway  from  the 
Missonri  river  to  the  Pacific  Ocean,  giving  all  connecting  rail- 
roads eqoal  rights  thereon.  Oddly  enough,  the  proposition  meets 
with  some  favor  among  the  conservative  classes,  even  in  the  East.  It 
seems  that  a  railroad  thus  operated  is  not  a  novelty,  even  in  this  coun- 
try. The  New  York  and  Long  Branch  Railroad  has  no  rolling  stock 
of  its  own,  but  is  used  as  a  highway  for  the  trains  of  the  Pennsylvania, 
the  Reading,  and  the  Jersey  Central  Railroads.  The  plan  seems  decid- 
edly preferable  to  the  plan  of  the  late  administration,  which  was  to  close 
out  the  claim  of  the  government  agunst  the  Union  Pacific  Railroad  to 
a  Yanderbilt  syndicate  at  sixty-five  cents  on  the  dollar.  There  is  noth- 
ing new  in  government  ownership  of  railroads,  except  in  the  United 
States.  But  it  is  supposed  that  our  system  of  government  is  so  weak 
that  it  cannot  own  and  operate  a  great  interstate  highway.  What  the 
Germans,  the  Austria-Hungarians  and  the  Australasian  provinces  suc- 
ceed easily  in  doing,  we,  with  our  boasted  government,  cannot  do. 
The  true  reason  is  that  private  corporations  of  all  kinds  have  their  rings 
in  the  noses  of  our  public  agents  and  ofllcials,  and  that  our  government 
is  a  collection  of  private  corporations  in  reality,  and  a  union  of  sover- 
eign States  only  in  form. 


Salartks  of  Fsdbral  Judges. —  The  NatiancU  Corporation  Shorter 
(Chicago),  conmienting  upon  our  remarks  in  favor  of  increasing  the 
salaries  of  the  United  States  District  Judges,^  says:  '*  The  salary  of 
$5,000  a  year  is  totally  insufiScient  for  the  character  and  quantity  of 
work  required  of  them.  They  are  at  present  subject  to  judicial  service 
in  three  courts:  1.  The  District  Court.  2.  The  Circuit  Court.  8. 
The  Circuit  Court  of  Appeals.  Ability  and  learning  of  a  high  order  are 
required  to  fill  these  positions  with  satisfaction  to  the  bar.  American 
legislators  have  not,  except  in  rare  instances,  done  justice  to  their 
judicial  establishments."  Not  long  since  one  of  the  leaders  of  the  bar 
of  Missouri  was,  without  his  solicitation  and  much  to  his  surprise, 
appointed  to  the  oSLce  of  United  States  District  Judge  for  the  Eastern 
District  of  Missouri.  Having  a  considerable  family  to  support  and 
educate,  he  had  not  laid  up  much  of  an  estate,  large  as  his  practice 
had  been.  After  holding  the  oflSce  for  a  short  time,  he  found  it  neces- 
sary to  resign  it,  because  of  the  insufiSciency  of  the  salary.  He  was 
succeeded  by  another  lawyer  of  exceptional  learning  and  ability  who 

1  81  Am.  Law  Bev.  118. 
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had  served  a  term  upon  the  circuit  bench  of  the  State  of  Ifissociri,  who 
fortunately  had  a  competency  and  had  no  children  to  educate.  The 
latter  still  holds  the  office,  whose  duties  he  discharges  with  great  ability 
and  to  the  entire  satisfaction  of  the  bar.  It  is  to  be  hoped  that  he  will 
remain  on  the  bench,  although  the  salary  is  a  meager  compensation  for 
the  services  demanded. 


Mors  Tim  for  Legislation. —  The  American  State  consUtatioiis 
which  were  established  or  remodeled  subsequently  to  the  Civil  War,  ex- 
hibited a  marked  tendency  to  limit  the  duration  of  legislative  sessions. 
This  undoubtedly  grew  out  of  the  general  feeling  of  terror  that  per- 
vaded all  branches  of  business  in  every  State,  so  long  as  the  legislature 
was  in  session.  A  part  of  the  regular  work  of  corrupt  legislators  was 
to  make  raids  upon  wealthy  vested  interests  for  the  mere  sake  of  being 
bought  off.  Other  legislators,  poor  themselves  and  representing  the 
poorer  classes,  promoted  such  measures  out  of  that  feeling  of  jealousy 
which  the  poor  always  entertain  towards  the  rich.  The  result  was,  consti- 
tutional provisions  curtailingthe  duration  of  legislative  sessions  to  pmocto 
BO  short  that  no  useful  legislation  could  be  acoon4)lished  in  the  allotted 
time.  In  an  address  delivered  before  the  American  Bar  As80ciati<m,  David 
Dudley  Field  took  ground  against  this  constitutional  mistake.  It  has  been 
productive  of  a  crop  of  hasty  and  slipshod  legislation.  The  constitu- 
tion of  West  Virginia  cut  the  sessions  down  to  forty-five  days.  A 1^- 
islative  conmiittee  on  the  revision  of  the  constitution  is  now  in  session 
in  that  State,  and  there  seems  to  be  a  disposition  on  its  part  to  extend 
the  limit  of  legislative  sessions  to  sixty  days.  But  while  it  is  to  be  ad- 
mitted that  a  short  limit  is  in  some  respects  a  check  against  unwise  and 
corrupt  legislation,  it  is,  on  the  other  hand,  plain  that  sixty  days  is 
absurdly  short.  The  members  do  not  have  much  more  than  the  neces- 
sary time  to  get  acquainted  with  each  other  and  with  the  routine  of 
legislative  business  before  the  session  is  over. 


New  Development  in  Spelumo  Reform. —  The  LUerary  DigeH 
notes  a  gain  and  also  a  loss  in  what  it  calls  ^^  spelling  reform."  The 
gain  lies  in  the  fact  that  manufacturers  are  beginnii^  to  see  the  com- 
mercial advantages  derived  from  a  simplification  of  our  written  language. 
Hie  loss  lies  in  the  fact  that  American  publishers  are  beginning  to  adopt 
tiie  English  spelling  of  such  words  as  labor,  mold,  etc.  We  may  add 
that  the  vxiste  lies  in  the  fact  that  intelligent  persons,  like  the  editors  of 
the  Literary  Digest,  will  twaddle  about  a  '^  spelling  reform  *'  that  is  to 
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be  wronglit  oat  of  the  impossible  attempt  to  represent  forty-three  soimds 
with  twenty-six  characters.  The  death  of  Sir  Isaac  Pitman,  the 
inventCMT  of  that  system  of  shorthand  writing  called  phonography  — 
aoond  writing  —  which  is  now  in  vogae  in  all  English-speaking  conn- 
tries,  draws  attention  to  the  fact  that  he  tried  to  reform  a  written 
language  by  the  Inyention  of  an  alphabet  which  was  absolutely  phonetio, 
in  which  each  sound  was  represented  by  a  distinct  character.  With 
such  a  system  there  could  be  no^peilikg^  and  consequently  no  **  spelling 
reform."  There  wouldmerely  be  an  analysis  of  words  by  separating  them 
into  their  ocHuponent  sounds.  The  labor  that  now  exhausts  ten  or  twelve 
of  the  choicest  years  of  childhood  and  youth,  of  learning  to  spell  our  bar- 
barous language,  would,  with  spelling  thus  dispensed  with,  be  per- 
formed in  a  few  weeks.  Moreoyer,  ^e  printing  of  the  words  of  our 
langui^e  in  phonetic  characters  would  absolutely  determine  their  pro- 
nunciation. This  would  be  a  great  convenience  —  an  enormous  gain  — 
especially  in  the  pronunciation  of  foreign  names.  Hie  spelling  reform 
of  Sir  Isaac  Pitman  was  met  with  a  fanatical  bigotry,  which  proved  and 
illustrated  the  truth  that  learning  is  even  more  bigoted  than  ignorance. 
We  recall  the  fact  that  one  of  his  followers  was  rotten-egged  in  a  country 
schoolhouse  in  Illinois  for  the  crime  of  proving  that  our  present  sys- 
tem of  spelling  is  fundamentally  absurd.  The  reformation  of  our 
language  ought  not  to  stop  with  eliminating  from  it  what  is  called  spell- 
ing ;  but  irregular  verbs  and  all  other  irregularities  ought  to  be  rooted 
out  of  it.  If  the  babies  could  make  the  language,  there  would  be  a  great 
deal  more  sense  in  it.  The  little  boy  that  ran  to  his  mother  crying, 
^*  Tom  bitted  me,''  and  the  little  brother  that  retorted,  *'  he  hurted  me 
first,"  talked  better  English  than  their  parents  did. 


DiSBikBMKNT  or  AN  Attobkbt. —  lu  a  proceeding  instituted  by  the 
Bar  Association  of  Massachusetts  against  Elisha  Greenhood,  a  member 
ot  the  bar  of  that  State,  he  was  adjudged  guilty  of  deceit,  malprac- 
tice and  gross  misconduct,  in  two  separate  cases,  was  permanently 
disbarred,  and  his  sentence  of  disbarment  has  been  affirmed  by  the 
Sapreme  Judicial  Court.  The  Court  holds  that  it  is  not  necessary,  in 
pleading  cfaargea  against  a  member  of  the  bar,  for  misconduct,  to  plead 
Urn  duoges  with  the  particularity  required  in  a  criminal  case ;  it  is 
sufficient  tiiat  an  attorney  is  reascmably  and  definitely  informed  of  the 
matters  alleged  against  him*  It  further  holds  that  tiie  removal  of  an 
attorney  who  has  been  guilty  of  deceit,  malpractice,  or  other  gross 
nisconduct  may  be  absolute,  leaving  the  removed  party  to  apply  to  the 
court  for  readmimon  if  his  offense  is  of  such  a  kind  that,  after  a  lafBe 
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of  time,  he  can  satisfy  the  coart  that  he  has  become  trustworthy.  In 
closing  his  opinion  Mr.  Justice  Enowlton  says :  '^  It  is  important  that 
the  oath  of  office  taken  by  attorneys  on  admission  to  the  bar  should 
not  be  considered  and  treated  by  those  who  take  it  as  an  empty  form. 
Nothing  in  the  life  of  the  people  more  deeply  concerns  their  welfare  than 
the  administration  of  justice  in  our  courts.  The  high  standard  of 
integrity  which  is  prescribed  by  our  constitution  and  laws  for  the 
officers  of  our  courts  should  be  maintained.  The  removal  or  suspen- 
sion of  an  attorney  is  necessarily  damaging  to  him,  and  may  even  be 
ruinous.  It  should  only  be  ordered  after  careful  investigation  of  the 
alleged  causes  for  it.  But  when  it  appears  that  one  has  ceased  to 
regard  the  principles  of  morality,  and  that  fidelity  to  truth  and  justice, 
without  which  the  practice  of  law  is  mockery,  a  court  should  not  hesi- 
tate to  remove  him."  Mr.  Greenhood  had  talents  which,  if  properly 
used,  would  have  given  him  an  honorable  place  in  the  legal  profession. 
He  was  for  one  year  the  editor  of  the  Centred  Law  JoumaL  He  wrote 
and  published  a  book  on  Public  Policy,  which,  though  containing  a 
good  many  inaccuracies,  collected  a  large  mass  of  authority  which  was 
very  useful  to  judges  and  practitioners.  It  has  been  frequently 
cited  in  judicial  opinions. 


Tbb  Campaign  against  Department  Stores. —  One  of  the  tenden- 
cies of  the  times  in  the  concentration  of  business  is  shown  in  the 
springing  up  of  what  are  known  as  department  stores,  that  is  to  say 
stores  which,  under  one  roof,  undertake  to  carry  on  every  species  of 
merchandising.  In  one  large  emporium  of  this  description  in  a  neigh- 
boring city,  you  can  have  your  baby  checked  while  you  are  doing  your 
shopping ;  and  at  the  other  end  of  the  building  you  can  buy  a  coffin 
and  order  a  tombstone.  Perhaps  the  entire  business  is  conducted  by 
the  same  concern ;  but  often  particular  departments  are  let  out  to  other 
adventurers  by  a  contract  in  the  nature  of  a  lease,  and  the  profits  of 
that  department  are  shared  between  the  lessor  and  the  lessee  on  some 
basis  mutually  satisfactory.  The  development  of  these  immense 
bazaars  has  necessarily  dealt  a  heavy  blow  to  the  business  of  the  smaU 
shopkeepers.  Many  have  been  driven  out  of  business,  and  those  who 
have  managed  to  eke  out  an  existence  naturally  entertain  sentiments 
anything  but  friendly  to  the  department  stores.  The  feeling  of  a  consid- 
erable portion  of  the  general  public,  derived  from  these  retail  dealers, 
is  somewhat  akin  to  that  which  is  generally  entertained  towards  trusts 
and  other  combinations  created  for  the  purpose  of  stifiing  competition 
and  maintaining  prices.    The  strength  of  this  feeling  was  shown  in  a 
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striking  way  in  the  recent  municipal  campaign  in  Chicago,  where  the 
Bepublican  party  made  hostility  to  department  stores  a  plank  of  its 
platform.  This  may  have  been  one  of  the  causes  which  led  to  the 
overwhelming  defeat  of  the  Republican  ticket ;  it  may  and  it  may  not. 
An  effort  was  made  by  the  Illinois  legislature  preceding  the  one  now  in 
session  to  get  through  a  licensing  scheme  under  which  every  merchant 
would  have  been  compelled  to  take  out  a  separate  license  for  every 
class  of  goods  sold  by  him,  so  that  a  department  store  would  have  had 
to  pay  out  so  much  for  licenses  that  all  their  profits  would  have  been 
swallowed  up.  The  campaign  has  been  resumed  in  the  present 
legislature  of  that  State. 

The  department  store  seems  to  be  a  natural  outgrowth  of  business 
conditions,  and  an  attempt  to  legislate  it  out  of  existence  seems  to 
be  futile  —  substantially  an  attempt  to  change  the  laws  and  condi- 
tions of  business  by  mere  legislative  fulminations.  If,  by  any  chance, 
their  opponents  were  able  to  get  their  schemes  enacted  into  laws  and 
they  got  past  the  Supreme  Court,  it  is  quite  certain  that  the  deprivation 
of  the  convenience  which  these  stores  have  been  to  the  great  body  of 
consumers  would  lead  to  a  complete  revulsion  of  pubhc  opinion,  and 
the  prohibitory  laws  would  be  wiped  out  as  quickly  as  the  voters  could 
get  at  them. 

It  must,  however,  be  allowed  that  like  all  improvements,  there  are 
objections  to  the  department  store.  It  has  decreased  the  number  of 
independent  traders  and  substituted  for  them  an  army  of  clerks  who 
have  nothing  to  do  but  to  read  the  tag  and  wrap  up  the  goods  for  the 
customer.  He  becomes,  in  short,  a  corporation  slave.  It  seems, 
however,  that  our  whole  business  life  is  passing  into  the  hands  of  great 
corporations,  larger  and  larger  in  wealth  and  power,  and  smaller  and 
smaller  in  number.    What  are  we  going  to  do  about  it? 


Pacific  Blockade. —  The  legality  of  instituting  a  blockade  in  time 
of  peace  as  a  measure  of  restraint  short  of  war  has  been  frequently 
questioned,  but  the  precedents  tend  to  show  that  it  is  legal,  subject  to 
l^e  important  qualification  that  it  should  only  be  applied  against  the 
vessels  of  the  offending  nation,  and  not  against  those  of  third  nations,^ 
Han  >  says  of  the  measure :  ' '  Pacific  blockade,  like  every  other  practice, 
may  be  abused.    But,  subject  to  the  limitation  that  it  shall  be  felt  only 

1  Lord  GranvlUe  to  M.  Waddington  *  Third  edit.,  p.  872. 

on  the  Formosa  blockade,  18S4;  and 
the  Greek  blockade^  1SS6. 
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by  the  blockaded  country,  it  is  a  conyenient  practice ;  it  is  a  mild  one 
In  its  effects  even  upon  that  conntry,  and  it  may  sometimes  be  of  oae 
as  a  measure  of  international  police,  when  hostile  action  would  be  inap- 
propriate and  no  action  less  stringent  would  be  effective."  It  has 
proved  specially  advantageous  against  weak  States.  Hie  moral  senti- 
ment  of  civilized  nations  may  be  relied  upon  to  prevent  its  abuse  by 
any  one  nation ;  while  a  still  more  effective  check  exists  in  the  fact  that 
the  measure  is  usually  put  in  force  by  the  Joint  action  of  several  natioiiB 
rather  than  by  one  nation  lUone. 

Greece  holds  a  prominent  position  in  relation  to  pacific  blockade  aa  a 
means  for  the  settlement  of  international  diflSculties,  and  it  appeara 
probable  that  unless  she  complies  with  the  demands  of  the  Powers  with 
reference  to  Crete  she  may  afiord  another  illustraticmof  its  application. 
The  first  occasion  upon  which  blockade  was  api^ed  otherwise  than 
between  nations  at  war  with  one  anotiier  was  in  1837,  when  the  coasts 
of  Greece,  which  were  occupied  by  Turkish  forces,  were  blockaded  by 
the  squadrons  of  Great  Britain,  France,  and  Russia,  with  the  view  of 
coercing  Turkey,  with  whom  the  blockading  nations  professed  to  be  at 
the  time  still  at  peace.  Again,  in  1850,  when  Greece  refused  to  com- 
pensate a  British  subject  for  injury  to  property  done  by  Greek  sub- 
jects, the  Greek  ports  were  blockaded  by  England,  with  the  somewhat 
insignificant  eventual  result  that  a  claim  of  more  than  21,000^.  was 
settled  by  a  payment  of  150Z.  Thirdly,  in  order  to  compel  her  to 
abstain  from  making  war  upon  Turkey,  Greece  was  in  1886  Uookaded 
by  the  fieets  of  Great  Britain,  Austria,  Germany,  Italy,  and  Russia, 
with  the  result  that  within  little  more  than  a  fortnight  from  the  notlfioa- 
tion  and  enforcement  of  the  blockade  the  king  of  Greece  signed  a 
decree  to  disarm. —  Law  Journal  (London). 


Behikd-the-Doob  Conferences  with  Judges. —  Some  of  the  judges 
of  the  State  courts  in  St.  Louis  have  the  unfortunate  practice,  common 
in  pc^ce  courts  and  better  suited  to  that  atmosphere,  ol  holding  private 
conferences  with  counsel  in  their  chambers  outside  the  r^ular  sessions 
of  the  court,  touching  matters  which  ought  to  be  heard  <Mily  in  oj^ea 
oourt,  where  there  is  an  opportunity  for  the  opposing  counsel  to  listen, 
and  where  there  is  tiiat  publicity  which  it  is  the  aim  of  the  constitution 
to  secure.  The  practice  of  some  of  the  country  judges  is  even  worse. 
They  not  only  hold  private  back-door  conferences  with  lawyers,  but" 
when  they  get  the  case  under  advisement  they  consult  with  the  whole 
county  as  to  the  best  way  to  determine  it.  The  judges  of  the  St.  Louis 
Circuit  Court  have  another  practice  which  is  regrettable.     It  is  tiiat. 
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when  they  pass  upqa  the  requests  for  ioBtractions  in  a  jury  trial,  they 
call  the  counael  up  to  the  judicial  seat  and  examine  the  instmctiona 
with  them,  and  hold  whispered  conferences  with  them.  In  other  juris- 
dictions^  where  judicial  procedure  is  better  conducted,  counsel  argue 
their  requests  for  instructions  to  the  court,  imd  where  the  judge  is  in 
doubt  he  hears  opposing  argument.  This  clears  up  many  questions 
and  preyents  the  multiplication  of  new  trials.  The  idea  that  a  jury  is 
prejudiced  by  hearing  these  discussions  is  belieyed  to  be  a  complete 
fallacy.  It  is  a  gross  impeachment  of  the  whole  system  of  trial  by  jury 
so  to  sui^pose.  In  fact,  such  a  discussion  in  the  presence  of  the  jury, 
fc^wed  by  the  decision  of  the  judge,  is  the  very  best  way  to  ^nlig^t^n 
tiie  jury  with  respect  to  the  law  of  the  case.  The  lawyer  who  has  pre* 
pared  his  case  thoroughly  for  trial  before  the  jury,  drawn  his  in- 
structions with  great  care,  and  studied  them  upon  principle  and  con* 
troQing  authority  in  all  their  details,  must  see  at  what  a  disadvantage 
the  Judge  is  put  in  having  these  instructions  handed  to  him,  and  being 
compeUed  to  pass  upon  them  summarily  and  refuse  or  give  them,  as 
tlie  result  of  a  half  hour's  examination,  without  the  aid  of  any  brief  or 
argument.  With  such  a  system  it  is  difficult  to  understand  how  errora 
can  be  avoided  in  any  trial  presenting  any  ccmsiderable  number  of 
difficult  l^al  questions.  It  should  seem  that  a  rule  of  court  ought  to 
be  adc^ted  requiring  counsel  to  prepare  t^eir  instructions  a  given 
number  of  days  beforehand,  each  instruction  supported  by  authorities, 
and  submit  them  to  the  opposing  counsel,  to  be  returned  with  his  objec- 
tions, also  supported  by  authorities.  They  should  then  go  to  the 
Judge  a  sufficient  length  of  time  before  the  commencement  of  the  trial 
to  enable  him  to  examine  those  authorities,  and  in  case  of  difficulty  he 
should  require  argument.  Of  course,  this  could  not  be  made  to  apply 
to  instructions  based  upon  unanticipated  states  of  the  evidence.  It  is 
idle  to  reply  to  this  that  it  involves  a  waste  of  public  time.  It  really 
involves  a  great  saving  of  public  time.  It  leads  to  the  correct  trial  of 
causes,  and  the  consequent  diminution  of  new  trials  and  of  appeals. 
It  leads  to  the  speedy  termination  of  lawsuits,  and  the  preventing  of 
that  denial  of  justice  which  is  involved  in  the  delays  of  litigation.  It  is 
true  that  it  would  be  hard  to  educate  an  incompetent  bar  into  such 
practices ;  but  if  the  process  of  education  were  applied  with  severity,  it 
would  result  in  driving  out  the  incompetents  and  leaving  the  practice  of 
the  law  where  it  belongs,  in  the  hands  of  the  competent  lawyers. 


PsivnaoB  or  Couhskl  to  Wkep. — Although  the  Tammany  judicial 
organ  has  gravely  taken  to  task  those  legal  journals  which  have  pub- 
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lished  the  following  dicta  of  a  judge  of  the  Supreme  Conrt  of  Tennes- 
see —  stating  with  a  grave  puritanical  severity  —  all  the  graver  because 
coming  from  such  a  quarter  —  that  such  journals  exhibit  the  same  ten- 
dency towards  sensationalism  which  characterizes  the  lay  press, —  yet 
we  are  tempted  to  tell  the  Tammany  editor  that  he  may  go  to  grass,  and 
that  we  will  republish  it.  In  the  case  of  Fergu9on  v.  Moon,  recently 
heard  before  the  Supreme  Court  of  Tennessee,  the  action  was  for  a 
breach  of  promise  and  seduction.  It  had  been  assigned  as  error  that 
counsel  for  plaintiff  in  his  closing  argument,  in  the  midst  of  a  very  elo- 
quent and  impassioned  appeal  to  the  jury,  '^  shed  tears,  and  thus  unduly 
excited  the  passions  and  sympathies  of  the  jury  in  favor  of  the  plaintiff, 
and  greatly  prejudiced  them  against  defendant."  The  court  confessed 
itself  imable,  after  diligent  search,  to  find  any  direct  authority  on  the 
point,  the  conduct  of  counsel  in  presenting  their  cases  to  juries  being  a 
matter  which  must  be  necessarily  left  largely  to  the  ethics  of  the  pro- 
fession and  the  discretion  of  the  trial  judge.    The  court  concluded:— 

No  cast-iron  role  should  be  laid  down.  To  4o  so  would  result  that  in  many 
•cases  clients  would  be  deprived  of  the  privilege  of  being  lieard  at  aU  by  coonsel. 
Tears  have  always  been  considered  legitimate  arguments  before  the  jury,  and 
we  know  of  no  power  or  jurisdiction  in  the  trial  judge  to  check  them.  It  would 
appear  to  be  one  of  the  natural  rights  of  counsel  which  no  statute  or  constito- 
tion  could  take  away.  It  is  certainly  a  matter  of  the  highest  personal  privilege. 
Indeed,  if  counsel  have  tears  at  command,  it  may  be  seriously  questioned 
whether  it  is  not  his  professional  duty  to  shed  them  whenever  proper  occasion 
arises,  and  the  trial  judge  would  not  feel  constrained  to  interfere  unless  they 
are  indulged  in  to  such  excess  as  to  impede,  embarrass,  or  delay  the  business 
before  the  court.  In  this  case  the  trial  judge  was  not  asked  to  check  the  tears, 
and  it  was,  we  think,  a  very  proper  occasion  for  their  use,  and  we  cannot 
reverse  for  this  reason;  but  for  other  errors  indicated  the  judgment  is  reversed 
and  cause  remanded  for  a  new  trial. 


A  Movement  fob  a  Non-pabtisan  Judioiabt. —  We  are  glad  to  note 
a  movement  in  Chicago  in  behalf  of  a  non-partisan  judiciary,  which 
would  afford  an  excellent  example  to  the  public  of  St.  Louis,  who  are 
still  in  the  backwoods  in  this  respect.  A  conmiunioation  was  addressed 
to  the  fourteen  judges  of  the  Superior  Ck>urts  of  record  of  Cook 
County,  whose  terms  of  office  were  about  to  expire,  by  many  hundred 
members  of  the  Chicago  bar,  asking  them  to  become  non-partisan 
candidates  for  re-election.  The  address  also  included  Hon.  Benjamin 
D.  Magruder,  a  judge  of  the  Supreme  Court  of  Illinois,  whose  residence 
is  in  Chicago.  The  Executive  Committee  of  the  County  Central  Com- 
mittee of   the  Republican  party  passed  a  resolution  indorsing  this 
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movement  and  pledging  the  support  of  the  Bepnblioan  party  of  Cook 
County  to  the  judges  thus  addressed.  The  learned  judges,  some  of 
whom  were  Democrats  and  some  Republicans,  responded,  assenting  to 
the  call  thus  made  upon  them.  In  their  letter  of  response  they  said: 
*'  We  regard  these  movements  as  prompted  by  a  desire  that  the  election 
of  judges  shall  not  be  a  matter  of  contest,  which  feeling  we  believe 
pervades  all  parties. '*  The  Democratic  County  Ticket  of  Cook  County 
deviated  a  little  from  the  principle  of  renominating  the  judges  in 
office.  It  made  up  a  non-partisan  ticket  consisting  of  ten  Democrats 
and  six  Republicans.  It  declined  to  renominate  three  of  the  sitting 
Democratic  judges,  and  did  renominate  four  of  the  sitting  Republican 
judges.  Considerable  dissatisfaction  has  been  expressed  at  this  action, 
and,  as  we  learn  from  the  National  Corporation  Reporter^  a  movement 
was  started  to  advocate  the  election  on  a  non-partisan  ticket  of  the 
three  Democratic  judges  thus  slighted  by  their  own  party.  It  is  greatly 
to  be  regretted  that  this  f  eehng  does*not  pervade  all  parties  in  St.  Louis, 
and  that  the  initiative  in  the  selection  of  our  judges  should  be  left  to 
the  lowest  possible  public  agency,  the  party  boss. 


Newspaper  Comtehpt  of  Court. —  Occasionally  we  hear  of  cases  in 
some  American  jurisdictions  where  the  editors  of  newspapers  are  fined 
and  imprisoned  for  publishing  matters  derogatory  to  the  judges,  who,  in 
convicting  them,  sit  as  judges  in  their  own  cases.  The  unfair  criticism 
by  the  public  press  of  the  judges  is  a  great  scandal ;  but  for  tiie  Judges 
to  take  it  up,  and,  in  a  state  of  mental  heat,  to  sit  in  judgment  on  those 
who  have  offended  them,  is  a  still  greater  scandal.  The  editor  of  a 
journal  at  Cleveland,  Ohio,  was  recently  fined  $200.00  and  costs,  and 
sentenced  to  imprisonment  for  ten  days  in  the  county  jail  for  publishing 
matter  derogatory  to  the  character  of  a  judge.  Not  long  afterwards, 
the  editor  of  a  newspaper  at  Eau  Claire,  Wis.,  indulged  in  criticism  of  a 
judge,  for  which  he  was  sentenced  to  a  term  of  thirty  days  in  jail.  In 
the  former  case  the  editor  took  an  appeal,  and  in  the  latter  the  Supreme 
Court  granted  a  writ  of  prohibition.  Without  knowing  the  particulars 
of  these  controversies,  the  opinion  may  be  hazarded  without  much  danger 
that  judges  who  will  thus  conduct  themselves  ought  to  be  impeached. 
The  general  confidence  of  the  public  in  their  judges  will,  as  a  rule, 
render  defamatory  matter  published  concerning  them  harmless,  unless  it 
consists  of  statements  of  particular  derogatory  acts.  This  will  appear 
by  the  fact  that  Horace  W.  Philbrook,  of  San  Francisco,  whose  disbar- 
ment by  the  Supreme  Court  of  that  State  was  i\oticed  and  commented 
apon  in  a  former  issue  of  this  Review,  has  recentiy  written,  printed  and 
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•eattered  broftdoast  a  pamphlet  of  over  SCO  pages,  headed  '*'  The  Cor- 
rupt Judges  of  the  Supreme  Court  of  the  State  of  Califomia,''  eridently 
imagining  that  someone  will  take  pains  to  read  it.  We  have  no  idea 
that  it  has  been  read  from  beginning  to  end  by  a  single  peiBCii,  ezc^ 
the  proofreader. 

Lawtbbs  of  Old  Times. — Hon.  John  B.  Bradwell,  editor  ci  the 
Chicago  Legal  News^  is  publishing  a  series  of  papers  in  that  most  excel- 
lent  Journal,  entitled  '*  Lawyers,  Judges  and  Some  of  My  Clients  and 
Friends  at  Best  in  Rose  Hill  Cemetery."  The  papers  are  beautifully 
illustrated  with  half-tone  eogravings  understood  to  have  been  made  by 
Judge  Bradwell  himself,  and  the  sketches  of  deceased  lawyers,  dients, 
etc.,  are  replete  with  interest.  Many  of  them  contain  gracious  and 
tender  tributes  to  departed  friends.  Among  the  engravings  we  find 
tombs,  monuments,  etc.,  some  of  which  are  so  beautiful  as  to  remind 
one  of  the  marble  glories  of  the  Campo  Santo  at  (J^enoa.  Among  the 
most  beautiful  of  these  is  the  tomb  which  affords  the  last  resting-plaoe 
of  Myra  Bradwell,  the  lamented  consort  of  Judge  Bradwell,  a  distin- 
guished, strongly  intellectual  and  most  excellent  woman,  who  in  the 
State  of  Illinois  fought  and  won  the  battle  for  the  right  of  woman 
to  be  admitted  to  the  bar,  and,  having  been  admitted,  refused  to  be 
enrolled  and  declined  practice,  but  founded  a  great  legal  journal  whi<^ 
still  at  the  head  of  its  editorial  page  bears  the  legend,  '*  Myra  Brad- 
well, founder  and  editor  for  twenty  years.**  On  the  facade  of  this 
tomb  in  niches  are  busts  of  Judge  Bradwell  and  Mrs.  Bradwell. 

After  all,  do  not  these  sketches,  embodying,  as  they  do,  attempts  to 
resist  the  effacing  hand  of  death, 

<<  And  vanqoish  time  and  fate,*' 

carry  with  them  a  depressing  rather  than  an  enlivening  moral?  A  song, 
a  story,  a  tradition,  prattled  even  on  the  lips  of  children,  seems  to  have 
in  it  more  of  immortality  than  marble  or  bronze. 

*^  Pride,  bend  thine  eye  from  HeaTen  to  thiae  estate, 

See  how  the  mighty  shrink  into  a  songl 

Can  Yolnme,  pillar,  pile  preserve  the  great, 

Or  must  thou  trust  tradition's  simple  tongue, 

When  flattery  sleeps  with  thee  and  history  does  thee  wrong?  '* 

Among  other  curiosities,  we  learn  from  these  papers  that  John  WentF. 
worth,  the  great  politidan,  familiarly  known  as  '^  Long  John,"  was 
admitted  to  the  Illino^  Bar  in  1841.  But  Judge  Bradwell  is  somewhat 
in  error  when  he  says,  referring  to  '*  Long  John's  '*  popularity  with  the 
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farmers,  that  '*  there  was  hardly  a  farmer  in  his  distriot  to  whom  he 
did  not  annually  send  an  instaJlment  of  seeds  under  his  frank  as  a 
member  of  Congress.''  He  was  continually  sending  seeds  and  political 
documents  to  Ed.  Bump,  who  was  a  Democrat,  and  omitting  to  send 
anything  to  old  Ben.  Butterfield  and  old  Seymour  Thompson,  who  were 
Whigs. 

CoKTEicPT  iH  Violating  Injunctions  bt  Pebsons  who  abe  not  En- 
joined.—  When  will  people  begin  to  learn  that  trifling  with  an  injunc- 
tion is  an  expensive  and  dangerous  form  of  amusement?  At  the  best 
they  will  have  to  pay  costs ;  and  they  run  no  small  risk  in  addition  of 
finding  themselves  in  Holloway.  It  is  quite  a  mistaken  notion  to  sup* 
pose  that  a  man  can  safely  disregard  an  injunction  because  he  is  not  a 
party  to  the  action  in  which  it  was  granted,  or  because  he  is  not  ex- 
pressly named  in  the  order  or  otherwise  included  in  it.  He  need  not 
have  been  present  when  the  injunction  was  made,  or  have  seen  the 
order  itself  or  a  copy  of  it ;  as  long  as  he  knows  of  its  effect,  he  dis- 
obeys it  at  his  peril.  For  as  appears  from  the  recent  decision  of  the 
Court  of  Appeal  in  Seaward  v.  Paterson,  when  a  man  is  committed  on 
the  ground  that  he  has  aided  and  abetted  someone  else  in  a  breach  of 
an  injunction,  the  jurisdiction  arises  from  the  fact  that  it  is  not  for  the 
public  benefit  that  the  course  of  justice  should  be  obstructed.  More- 
over, such  a  man  is  clearly  guilty  of  contempt.  One  of  the  leading 
cases  on  the  subject  is  Lord  WeUesley  v.  The  Earl  of  Momington,^ 
which  curiously  enough,  does  not  seem  to  be  noticed  in  Mr.  Oswald's 
treatise  on  ^*  Contempt  of  Court."  There  Lord  Momington  having  been 
restrained  from  cutting  timber  by  an  injunction  which  did  not  extend 
to  his  servants  and  agents,  one  Batley,  his  agent,  cut  timber  in  breach 
of  the  injunction ;  and  Lord  Langdale  held  that  Batley  might  be  com- 
mitted for  the  contempt  though  not  for  the  breach.  In  Avery  v.  An- 
drews,* Mr.  Justice  Kay  observed:  "  If  anybody,  though  not  a  person 
actually  named  in  the  injunction,  chooses  to  step  into  the  place  of  the 
man  who  was  named,  and  to  do  the  act  which  he  was  enjoined  from 
doing,  he  has  committed  a  very  gross  contempt  of  this  court."  And 
again:  ^*If  people  are  so  foolish  as  to  imagine  that  they  can  in  this 
way  by  a  ruse  avoid  and  get  rid  of  an  order  made  by  this  court,  it  is 
time  tiiat  this  delusion  should  be  put  an  end  to."  That  was  a  case  in 
vrbich  trustees  of  a  friendly  society,  who  had  been  restrained  by  in- 
janctioa  from  diatribating  certain  funds  among  the  members,  retired 

1  11  Beav.  ISO.  >  61  Law  J.  Rep.  Chanc.  414. 
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from  the  trusteeship  and  new  trustees  were  appointed,  who  being  aware 
of  the  injunction,  proceeded  to  distribute  the  funds.  It  is  probable  that 
their  ^*  delusion"  was  *'  put  an  end  to;  "  for  Mr.  Justice  Eaj  com*, 
mitted  both  sets  of  trustees. —  Law  Journal  (London). 


OuB  Legal  ExoHANass. —  The  University  La^  Eeview  (l^em  York)^ 
which  publication  is  conducted  under  the  auspices  of  ihe  legal  depart- 
ment of  New  York  University,  and  which  was  temporarily  suspended 
on  account  of  the  death  of  its  founder  and  principal  editor,  Austin 
Abbott,  has  resumed  publication,  and  its  April  number  contains  an  ex- 
cellent portrait  and  an  appreciative  biographical  sketch  of  that  distin- 
guished writer.  Its  leading  article  is  on  the  subject  of  an  injunction 
to  restrain  illegal  acts  of  private  corporations.  The  value  of  this 
article  is  not  diminished  from  the  fact  tliat  it  is  extracted  from  a  joint 
brief  of  three  distinguished  lawyers,  in  an  action  depending  in  the 
chancery  court  of  New  Jersey. 

The  Chicago  Law  Journal  Weekly,  has  been  started  as  the  weekly 
edition  of  the  Chicago  Law  Journal,  which  is  a  monthly  publicaticm. 
The  object  of  the  change  seems  to  be  to  gather  in  a  portion  of  legal 
advertising  which  in  Chicago  seems  to  be  distributed  among  the 
Chicago  Legal  News,  the  Legal  Adviser,  the  Law  Bulletin^  the  Nor 
tional  Corporation  Reporter,  and  this  paper.  It  is  furnished  at  $2.50 
a  year,  is  printed  on  a  linotype,  and  is  a  fairly  good  paper  of  its  class. 
The  editor  of  the  Chicago  Law  Journal,  Hon.  John  Gibbons,  occupies  a 
seat  upon  the  bench  of  the  Superior  Court  of  Cook  County,  and  is  one 
of  the  judges  called  upon  by  the  bar  and  the  Republican  Committee  to 
stand  as  a  non-partisan  candidate  for  re-election.  He  is  a  Republican, 
though  of  somewhat  advanced  views. 

On  May  1st  the  Albany  Law  Journal  came  out  in  a  new  dress,  with  a 
tinted  cover,  and  presented  to  its  readers  twenty-four  pages  of  excellent 
reading  matter.  We  congratulate  that  excellent  publication  on  these 
signs  of  further  improvement,  made  without  waiting  for  tiie  passage  of 
the  Dingley  Tariff  Bill  or  for  the  result  of  the  labors  of  the  Bi-Metallic 
Commission. 


Queen  Victoria's  Sixtieth  Jubilee. —  The  completion  of  the  sixties 

-year  of  the  reign  of  Her  Majesty,  Victoria,  by  the  Grace  of  Grod,  Queen 

of  Great  Britain  and  Ireland,  Empress  of  India,  Defender  of  the  Faith, 

etc.,  etc.,  will  soon  take  place  with  great  pomp  and  ceremony.    This 

most  exemplary  wife,  mother  and  queen  was  called  to  the  throne  when 
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little  more  than  a  child,  a  girl  but  seventeen  years  of  age.  When  the- 
annonncement  was  made  to  her  that  she  was  to  become  the  qaeen  of 
England,  she,  in  girlish  simplicity,  began  to  cry,  and  said,  '^  I  will  be 
good."  She  has  kept  her  word.  Daring  her  long  and  illustrions reign 
she  has  been  personally  good.  That  her  reign  has  been  distinguished 
by  the  display  of  any  conspicaoos  intellectual  traits  in  herself,  can  not 
be  said.  Her  book  of  personal  reminiscences  —  we  have  forgotten  its 
title  —  does  not  indicate  any  considerable  degree  of  literary  capacity, 
or  any  strong  mentality.  She  is  simply  a  good,  plain,  virtuous,  high- 
minded,  religious  woman,  whom  accident  has  placed  in  an  exalted 
position  and  deprived  of  all  real  power.  So  far  as  the  government  of 
her  realm  is  concerned,  she  is  a  mere  figurehead.  We  recoUect  t^at 
when  in  1892,  on  the  occasion  of  her  accepting  the  resignation  of  the 
tory  ministry,  the  London  ChizeUe  published  her  statement  that  she 
accepted  it  ^^  with  regret,"  there  was  a  general  chorus  of  disapproval 
on  the  part  of  the  press  of  all  parties,  of  the  act  of  the  sovereign  in  pre- 
suming to  deliver  a  public  expression  which  should  show  a  preference 
between  t^e  two  political  parties.  It  has  been  said  that  the  ministers 
might  as  well  tender  their  resignations  to  the  statue  of  Victory  in 
Hyde  Park  as  to  the  Queen,  and  receive  their  seals  of  office  on  tiieir 
knees  from  the  said  statue.  In  the  great  things  which  have  taken  place 
in  her  reign,  beyond  all  question  the  most  illustrious  reign  in  English 
history,  the  Golden  Age  of  England,  t^e  Queen  has  personally  played 
but  little  part.  Indeed,  her  lamented  consort,  Prince  Albert,  whose 
interference  with  political  matters  was  jealously  watched  and  continually 
criticised,  i^ayed  a  really  more  important  part  in  matters  of  govern- 
ment than  she.  The  Queen  is  worshiped  very  much  |ks  we  in  America 
worship  t^e  *'  old  flag.''  She  is  worshiped,  not  because  she  is  better 
than  thousands  upon  thousands  of  the  virtuous  wives  and  mothers  of 
England,  but  simply  because  she  is  nominally  the  chief  of  the  State  and 
theoretically  the  source  of  power  and  fountain  of  justice.  She  is 
admired  in  tliis  country  more  because,  in  her  great  station,  which  we 
regard  as  the  head  of  English  society  and  as  little  else,  she  is  a  really 
good  and  modest  woman. 

Attempts  have  been  made  to  signalize  her  jubilee  by  inaugurating 
some  important  step  for  the  advancement  of  the  institutions  of  her 
country.  It  was  attempted  to  persuade  the  government  to  bring  in  an 
act  of  Parliament  for  the  codification  of  the  common  and  statute  law  of 
England, —  in  other  words,  a  general  scheme  of  codification  —  a  scheme 
which  could  only  be  inaugurated  during  the  reign  of  Victoria, «  for  its 
successful  prosecution  must  require  a  series  of  years.    The  govem- 
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ment  gave  serious  attention  to  the  snbject,  but  was  unable  to  see  its 
way  dear  to  enteriog  upon  it.  The  sense  of  the  English  bar,  so  far  as 
we  have  had  intimations  of  it»  supports  the  oonelosion  of  the  govern* 
ment)  that  the  project  is  chimerical. 

While  the  personal  conduct  of  the  Queen  in  her  great  station  has 
been  deserving  of  the  highest  praise,  it  can  scarcely  be  said  that  that 
conduct  has  tended  much  to  mitigate  the  offensive  charaeteristics  of 
political  England.  Governed  by  a  woman,  and  a  Christian  woman, 
England  has  remained  the  bully  and  the  brute  of  modern  history.  She 
has  bombarded  cities,  sent  military  expeditions  again  and  again  against 
weak  and  inoffensive  peoples,  making  conquests  of  their  territory,  and 
she  has  posed  and  still  poses  as  the  greatest  Mdtianmiedan  power.  The 
Parliament  of  Great  Britian  conferred  upon  the  Queen,  during  the  last 
government  of  Lord  Beaeonsfield,  the  title  of  Empress  of  India.  The 
year  of  her  sixtieth  jubilee  has  been  tarnished  by  the  spectacle  of  an 
English  fleet,  after  a  conferenoe  with  a  Mohammedan  official,  opening 
fire  upon  an  army  of  Christian  insurgents  fighting  to  achieve  their  liberty 
from  their  ancient  Mohammedan  oppressors.  The  simplest  and  most 
obvious  suggestion  of  the  people  in  the  United  States  would  be  that,  as 
three-fourths  of  the  Cretans  are  Greeks  and  Christians  and  desire  to  be 
united  to  their  brethren  in  Greece,  and  as  the  pledges  which  have  been 
repeatedly  made  in  their  behalf  by  the  Sultan  have  been  as  repeatedly 
and  brutally  violated,  they  have  the  right  to  realize  their  aspirations  by 
force  if  they  can,  and  without  the  interference  of  European  powers. 
But  such  a  notion  never  entered  the  breast  of  a  British  statesman  of 
the  party  in  power,  and  it  is  to  be  doubted  whether  it  ever  entered  the 
breast  of  the  Queen«  In  the  light  of  what  has  tak^i  place  during  this 
year,  and  it  is  but  the  sequence  of  what  has  taken  place  through  out 
this  century,  the  title  of  Defender  of  the  Faith  had  better  be  changed 
to  Defender  of  the  Faith  of  Islam.  Hail  to  Thee,  Victoria!  Hail  to 
the  great  Christian  Queen!  Hail  to  the  great  Mohammedan  Empress  1 


The  Leoal  Aspect  of  the  Maybrick  Case. — Hon.  Clark  Bell,  of  the 
New  Todrk  Bar,  editor  of  the  Medico-L^gal  Journal^  has  published  in  a 
late  issue  of  that  journal,  an  article  on  ike  legal  aspect  of  the  Maybrick 
case,  in  which  he  takes  stroi^  ground  that  the  conviction  of  Mrs.  May- 
bride  was  iU^al^  aikd  that  the  commutation  of  her  sentence  from  that 
of  death  to  that  of  imprisonment  for  Kfe,  is  logically  indefensible ;  and, 
further,  that  the  British  government  ought  to  have  taken  the  course  in 
that  case  which  it  has  taken  in  analogous  caees, — of  granting  a  fall 
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pardon  to  the  prisoner  after  serving  ont  a  portion  of  the  sentence,  say 
the  period  of  seyeo  years.  We  have  read  the  paper  with  interest,  but 
feel  bound  to  say  that  it  has  not  had  any  convincing  effect  upon  us. 
It  will  be  remembered  that  Mrs.  Maybrick,  an  American  woman,  was 
prosecuted  at  the  Liverpool  assizes,  before  the  late  Mr.  Justice  Stephen, 
an  eminent  legal  soholar  but  an  indifferent  judge,  and  convicted  of  the 
murder  of  her  husband,  by  administering  poison  to  him  while  pretend- 
log  to  nurse  him  on  a  bed  of  sickness.  At  the  time  of  the  trial,  Mr. 
Justice  Stephen  was  unquestionably  losing  his  mental  balance.  He  was 
soon  afterwards  induced  to  resign  through  the  concurrent  action  of  the 
bench  and  bar,  Lord  Chief  Justice  Coleridge  being  selected  to  break 
the  unpleasant  news  to  him  that  he  was  not  in  a  mental  condition 
further  to  discharge  the  duties  of  his  office.  His  charge  to  the  jury 
resembled  that  of  Lord  Cockburn  in  the  Tichbome  trial.  It  equaled 
in  severity  anything  that  could  have  been  said  by  the  Crown  Counsel, 
while  having,  unfortunately,  more  weight,  because  coming  from  the 
presumably  impartial  source  of  the  bench.  That  Mrs.  Maybrick  was 
not  fairly  tried,  according  to  the  American  standard,  is  beyond  all  ques- 
tion, and  that  her  conviction  would  have  been  set  aside  in  a  properly 
oonsituted  court  of  appeal  possessing  a  properly  established  appellate 
jurisdiction,  is  equally  clear.  But  there  was  not  then,  and  is  not  now, 
any  such  court  of  appeal  for  criminal  cases  in  England.  But  while 
this  is  all  true,  upon  the  main  question  of  guilt  or  innocence,  the  great 
stress  of  the  struggle  in  behalf  of  Mrs.  Maybrick,  most  of  which  has 
been  carried  on  by  American  women,  is  based  upon  this  theory  of  the 
facts, —  a  theory  which  the  writer  of  this  note,  who  was  in  England  at 
the  time  of  this  conviction,  as  Mr.  Bell  was,  knows  to  have  been  gen- 
erally concurred  in  by  the  well-informed  opinion  of  that  country, —  the 
theory  that  Mrs.  Maybrick  was  not  guilty  of  her  husband's  death ;  for 
that,  whereas  she  attempted  to  poison  him  with  arsenic  while  pretend- 
ing to  nurse  him  on  his  death  bed,  yet  he  died  from  other  causes,  and 
her  attempt  fell  short  of  its  consummation.  It  is  just  this  fact  which 
has  prevented  her  pardon.  Her  case  presents  simply  the  case  of  an 
adulterous  woman  desiring  to  get  rid  of  her  husband,  attempting  to 
poison  him  while  pretending  to  nurse  him  on  a  bed  of  sickness,  and 
possibly  failing  in  her  attempt  from  his  dying  of  disease  before  she  suc- 
ceeded in  accomplishing  her  purpose.  The  crime  which  she  attempted 
was  of  the  most  atrocious  nature.  It  was  known  to  the  ancient  com- 
mon law  as  petit  treason.  The  just  view  was  that  the  wife  owed  in  a 
certain  sense  a  sort  of  allegiance  to  her  husband,  and  that  if  she  mur- 
dered him  she  became  a  traitress  to  that  allegiance ;  and  she  was  pun- 
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ished  for  it  by  burning,  and  not,  as  now,  by  hanging.^  The  accidental 
circumstance  that  the  attempt  was  frustrated  by  his  death  intervening 
from  some  other  cause,  does  not  in  the  slightest  degree  diminish  her 
moral  guilt  or  render  her  the  less  conspicuous  a  subject  for  public  ex« 
ample.  It  is  not  a  case  which  calls  for  the  shedding  of  maudlin  tears. 
Those  who  administer  the  justice  of  England  may  be  severe.  Their 
judicial  procedure  may  be  barbarous,  in  that  the  judge  acts  the  part  of 
an  advocate  for  the  Crown.  It  may  be  indefensible  in  that  there  is  no 
court  of  criminal  appeal.  But  that  country  is  not  stained  with  the 
enormous  annual  crop  of  six  or  seven  thousand  murders  which  disgrace 
the  United  States,  nor  do  the  lynchings  outnumber  the  legal  executions 
two  to  one,  as  in  this  country.  Considering  the  general  inefficiency  of 
our  criminal  laws  and  criminal  administration,  we  are  in  a  very  poor 
plight  to  advise  our  English  brethren  what  they  ought  to  do. 


In  What  District  Patent  Cases  mat  be  Brought — All  Doubt  on 
THIS  Subject  Removed  bt  an  Act  of  Congress. —  Both  Houses  of  Con- 
gress passed,  at  the  last  session,  a  bill  which  would  have  settled,  once 
for  all,  the  uncertainty,  and  conflict  of  authority  that  has  existed 
between  the  various  circuit  courts  with  reference  to  their  jurisdiction 
over  patent  cases  where  the  defendant  was  not  an  inhabitant  of  the 
district  in  which  the  allied  acts  of  infringement  occurred.  Unfortu- 
nately, the  act  failed  to  become  a  law  owing  to  the  lateness  at  which  it 
was  sent  to  the  President  for  his  approval,  before  his  time  had  expired. 
The  bill  provides : — 

That  in  suits  brought  for  the  infringement  of  letters -patent  the  circuit 
courts  of  the  United  States  shall  have  jurisdiction,  in  law  or  in  equity,  in  the 
district  of  which  the  defendant  is  an  inhabitant,  or  in  any  district  in  which  the 
defendant,  whether  a  person,  partnership,  or  corporation,  shall  have  com- 
mitted acts  of  infringement  and  have  a  regular  and  established  place  of  busi- 
ness. If  such  suit  is  brought  in  a  district  of  which  the  defendant  is  not  an 
inhabitant,  but  in  which  such  defendant  has  a  regular  and  established  place  of 
business,  service  of  process,  summons,  or  subpoena  upon  the  defendant  may  be 
made  by  service  upon  the  agent  or  agents  engaged  in  conducting  such  business 
in  the  district  in  which  suit  is  brought. 

Section  711  of  the  Revised  Statutes  provided  that  the  jurisdiction  of 
the  courts  of  the  United  States  should  be  exclusive  in  certain  cases 
and,  in  subdivision  5  of  that  section,  enumerated  patent  and  copyright 
cases  as  included  among  these.    The  act  of  1887,  as  corrected  by  the 

^  She  was  drawn  and  burned:  4  Bla.  Com.  204.    See  also  4  Bla.  Com.  75. 
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act  of  1888,  provided  that  no  civil  Buit  should  be  brought  before  the 
circuit  court  against  any  person  by  any  original  process  or  proceeding 
in  any  other  district  than  that  whereof  he  was  an  inhabitant.  The 
question  arose,  where  the  defendant  had  committed  acts  of  infringe- 
ment in  a  district  of  which  he  was  not  an  inhabitant  within  the  meaning 
of  the  acts  of  1887-8,  whether  he  could  be  sued  in  the  district  where  the 
alleged  acts  of  infringement  had  occurred,  or  whether  the  complainant 
would  be  compelled  to  sue  him  in  the  district  of  which  he  was  an 
inhabitant.  The  inconvenience  and,  oftentimes,  injustice  and  hardship 
of  being  compelled  to  sue  a  defendant  for  an  infringement  of  letters- 
patent  in  a  district  other  than  where  the  alleged  acts  of  infringement 
took  place,  is  plainly  apparent.  The  infringement  may  take  place  in 
California  and  the  defendant,  probably  some  rich  and  powerful  corpo- 
ration, be  an  inhabitant  of  New  York,  or  Massachusetts,  or  some  other 
distant  State.  The  question  gave  rise  to  considerable  conflict  of  opin- 
ion. Judge  Colt,^  of  the  First  Circuit ;  Judge  Wallace,^  of  the  Second 
Circuit ;  Judges  Blodgett  ^  and  Jenkins,^  of  the  Seventh  Circuit ;  Judge 
Thayer  ^  and  Shiras,^  of  the  Eighth  Circuit ;  Judge  McEenna,^  of  the 
Ninth  Circuit,  held  that  the  circuit  courts  had  no  jurisdiction  of  patent 
cases  unless  the  defendant  sued  was  an  inhabitant  of  the  district,  or,  in 
other  words,  the  suit  for  infringement  of  letters-patent  must  be  brought 
in  the  district  of  which  the  defendant  was  an  inhabitant  as  provided  by 
the  acts  of  1887-8.  This  view  was  based,  for  the  most  part,  on  the 
ruling  of  the  Supreme  Court  in  Shaw  v.  Mining  Co.  ,8  which  interpreted 
the  acts  of  1887-8.  On  the  other  hand  Judge  Wheeler,^  and  Lacombe,^<^ 
of  the  Second  Circuit ;  Judge  Sage,^^  of  the  Sixth  Circuit,  and  Judge  Mor- 
row,^^  of  the  Ninth  Circuit,  held  that  the  acts  of  1887-8  were  inapplicable 
to  patent  cases.  Their  view  was  based  upon  certain  expressions  of  opinion 

>  Nat.    Typewriter    Co.    v.    Pope  •  McBride  v.  Grand  de  Tour  Plow 

Mannft'g    Co.,  56  Fed.  B.  849;  Don-  Co.,  40  Fed.  R.  162. 

nely  v,  U.  8.  Cordage  Co.,  66  Fed.  B.  '  Cramer  v.  Singer  Mannfactoring 

618;    Oorham   Manufacturing   Co.  v.  Co.,  59  Fed.  B.  74. 

Watson,  74  Fed.  B.  418.  »  145  U.  S.  446. 

3  Halstead  v.  Manning,  Bowman  &  *  Smith  v,  Sargent  Mannfactoring 

Co.,  84  Fed.  B.  565;  Adraine  Flatt  &  Co.,  67  Fed.  B.801. 

Co.  V.  McCormlck   Harvesting  Mft'g  »  Nat.  Button  VITks.  v.  VITadc,  72 

Co.,  55  Fed.  B.  287.  Fed.  B.  298. 

3  Preston  v.  Fire  Extinguisher  Co.,  ^  Noonan  v.  Chester  Park  Athletic 

86  Fed.  B.  721.  aub,  76  Fed.  B.  884. 

*  Bicycle  Hepladdet  Co.  v.  Gordon,  ^  Earl  v.  Southern  Pac.  Co.,  75  Fed. 

57  Fed.  B.  529.  B.  699. 

<  Beinstadler  v.  Beeves,  88' Fed.  B. 
808. 
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by  the  Supreme  Court  in  Be  Hohorst,^  and  in  Re  Keasbey  &  MatMson 
Co.^  The  latter  commends  itself  to  us  as  being  the  better  and  more 
logical  view  ix>  take,  and  we  are  glad  that  Congress  has  adopted  it  as 
enunciating  the  true  rule  on  the  subject.  Under  the  bill,  suit  may  be 
brought  in  any  district  in  which  the  defendant,  whether  a  person,  part- 
nership, or  corporation,  shall  have  committed  acts  of  infringement,  the 
only  limitation  being  that  he  shall  have  a  ^'  regular  and  established 
place  of  business  *'  in  the  district  in  which  the  acts  are  charged  to  have 
been  committed,  which  is  really  a  protection  to  the  defendant.  We 
trust  that  the  promoters  of  the  bill  will  perserere  and,  if  possible,  have 
it  passed  at  the  special  session.  Their  efforts  have  been,  and  will  be, 
much  appreciated  by  both  bench  and  bar. 


The  Case  op  Spurqeon  Young  —  Death  Due  to  HrPNonsM  bt  Un- 
skilled Amateurs. —  An  important  question,  alike  of  medicine  and  of 
law,  in  other  words,  a  question  in  the  interesting  field  of  medical  juris- 
prudence, arose  and  received  elaborate  consideration  in  the  recent 
autopsy  over  the  body  of  Spurgeon  Young,  before  the  coroner  and  jury 
of  Chautauqua  County,  N.  Y.  The  deceased  was  a  colored  lad,  seven- 
teen years  of  age,  and  the  scope  of  the  inquiry  touching  his  death,  was 
*'  how  far  it  was  due  to,  or  traceable  to  his  condition,  as  affected  by 
the  repeated  placing  of  the  lad"  in  a  hypnotic  state,  by  hypnotizers  who 
are  not  skilled  in  the  matter,  and  in  which,  it  was  thought,  that  he  sus- 
tained physical  injuries  which  might  have  incited  the  disease  of  which 
he  died."  The  expert  medical  opinions  submitted  and  the  conclusions 
reached  are  embodied  in  a  paper  read  before  the  Medico-Legal  Society 
of  New  York,  on  February  20,  1897,  by  the  Hon.  Clark  Bell,  vice- 
chairman  and  secretary  of  the  Psychological  Section  of  said  society. 

The  inquiry  as  to  the  physical  or  pathological  effects  of  such  hypno- 
tism took  the  form  of  a  hypothetical  question  submitted  in  writing  by 
the  coroner  to  a  number  of  the  leading  medical  jurists  of  the  country. 
This  hypothetical  question,  which  is  lengthy,  stripped  of  much  of  its 
detail  of  diagnosis,  was  whether,  *^  in  a  case  of  a  youth,  seventeen  years 
of  age,  who  had  for  approximately  six  months  been  a  chronic  ^  sensitive 
subject,'  having  been  protractedly  and  repeatedly  hypnotized  many 
times  by  amateurs  and  irresponsible  and  reckless  youthful  dabblers  in 
hypnotism, —  would  physical  injury  or  organic  impairment,  directly  or 
indirectly,  follow  from  the  psychic  or  emotional  disturbances  or  derange- 

1  150  U.  S.  668.  «  160  U.  8.  221. 
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ment  of  nerve  fanotion,  involved  in  or  dne  to,  the  morbid  innervation 
incident  to  each  hypnotic  practice,  or  experimentation  in  '  mesmerism  * 
or  alleged  animal  magnetism?  *' 

With  one  exception,  the  unanimons  voice  of  the  scientists  was  that 
snch  experimentation  and  hypnotizing  is  vicions  and  dangerous.  This 
consensus  of  expert  opinion  may  be  summed  up  as  expressed  by  the 
Hon.  Thomson  Jay  Hudson,  LL.D.,  of  Washington,  the  learned  author 
of  ^'  The  Law  of  Psyciiic  Phenomena,''  who  is  regarded  as  a  high 
authority  in  the  whole  domain  of  ^^  hypnotic  suggestion."  In  his  ex- 
haustive reply  he  sums  up  by  saying,  ''In  my  opinion,  there  oould  be 
but  one  inevitable  result,  namely,  a  shattered  nervous  organism,  lead- 
ing eventually,  if  life  is  prolonged,  to  Imbecility  or  insanity."  He 
further  says,  '*  I  have  been  led  to  believe  that  tiiere  are  few  bodily  dis- 
eases that  may  not  be  produced  by  abnormal,  mental  and  nervous  con- 
ditions. '  Who  will  pretend  to  assert  that  any  tissue  of  the  body  is 
beyond  the  range  of  nervous  influence?'  "  Says  Prof.  W.  Xavier 
Sudduth,  that  such  hypnotic  suggestion  is  **  fraught  with  grave  dan- 
gers. •  •  •  Those  who  practice  them  should  be  held  criminally 
liable."  The  distinguished  alienist  of  St.  Louis,  Dr.  Charles  H. 
Hughes,  whose  repute  is  world-wide,  declares  that:  *'  The  repeatedly 
hypnotized  subject  becomes  a  more  or  less  changed  man  as  compared 
with  his  normal  state,  and  to  this  extent,  is  in  an  insane  state  of  mind 
with  this  difference  from  the  ordinarily  insane  person,  that  his  change 
of  mental  character  is  chiefly  subject  to  the  directing  influence  of  an- 
other person  rather  than  to  his  own  perverted  and  abnormal  volition, 
as  is  the  case  with  the  ordinary  insane  person.  But  he  may  become  as 
insane  and  diseased  in  brain  as  an  ordinary  lunatic"  And  so  say  with 
one  accord  the  whole  venire  of  medico-jurists. 

They  were  of  opinion,  as  caressed  by  Dr.  Buck,  that ''  the  practice 
fs  harmful  under  all  circumstances  except  in  the  hands  of  skillful  physi- 
cians for  the  treatment  of  disease,  and  even  then  in  a  narrow  range  of 
diseases  and  with  doubtful  results.  In  all  other  cases  it  is  dangerous, 
and  should  be  suppressed  by  law  and  with  severe  penalties."  And  so 
the  coroner's  jury  returned,  concluding  their  verdict:  ''We  would 
recommend  that  the  State  legislature  pass  a  law  prohibiting  the  practice 
of  hypnotism." 

There  exist  in  St.  Louis  empirics  who  advertise  "  Hypnotism  taught 
in  *  *  *  lessons;  "  these  constitute  a  public  danger  and  should 
be  subjected  to  the  police  power. 

Joseph  Whelbss. 

St.  Louis. 
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EuBOPB  AMD  THE  CRETAN  QUESTION. —  The  ejes  of  the  civilized  world 
are  tamed  with  eager  interest  to  what  the  Germans^  with  tme  Oriental 
fancy,  call  the  *'  Morgenland/' — the  Morning-land,  the  Orient,  where 
life  and  civilization,  and  the  arts  first  dawned, —  to  historic  Greece ;  and 
the  world-sympathies  go  ont  for  the  gallant  Hellenes  in  their  struggle 
against  the  barbarous  hordes  of  Islam.  It  is  the  broader  fight  of  the 
Crescent  against  the  Cross,  of  religion  against  superstition*  The 
turbaned  and  bloodthirsty  Turk  is  to-day  just  what  he  has  been  ever 
since  his  fanaticism  was  kindled  by  visions  of  the  voluptuous  Paradise 
of  the  Prophet,  a  — 

•    •    •    *'  Saintly,  morderons  brood, 
To  carnage  and  the  Koran  given, 
Who  think  through  onbeUeyers'  blood 
Lies  their  dlrectest  path  to  heaven; 
One  who  can  pause  and  kneel  unshod 
In  the  warm  blood  his  hand  has  poured. 
To  mutter  o'er  some  text  to  God« 
Engraven  on  his  reeking  sword; 
Nay,  who  can  coldly  note  the  line. 
The  letter  of  those  words  divine. 
To  which  his  blade,  with  searching  art 
Has  sunk  Into  his  victim's  heart  1'* 

But  aside  from  the  righteous  justness  of  the  Greek  cause,  as  it  stands 
established  in  the  forum  of  the  world's  conscience,  their  cause  has  an 
equally  just  standing  in  the  forum  of  international  law.  In  the  light 
of  the  established  principles  of  this  great  jurisprudence,  the  incon- 
gruous attitude  of  the  so-called  great  Christian  powers  of  Europe 
towards  the  combatants  is  an  anomaly  which  shocks  the  humane  sense 
of  civilization.  An  important  criticism  of  the  unjustifiable  attitude  of 
the  Great  Powers  in  coercion  of  Greece  and  abetting  Turkey,  from 
a  very  high  source,  has  recentiy  come  to  our  notice,  and  will  no  doubt 
be  read  with  much  interest  in  this  crisis  of  the  Eastern  question. 

It  is  found  in  a  letter  from  M.  Alphonse  Bivier,  a  distinguished  dip- 
lomat and  publicist,  being  Consul-General  of  the  Swiss  Confederation  at 
Brussels,  and  author  of  the  important  volumes  '*  Principes  de  Droit 
des  Gens,'*  which  were  recentiy  noticed  in  the  book  department  of 
the  Amsbican  Law  Beyibw.  Discussing  the  Cretan  question  in  a 
letter  to  Joseph  Wheless,  Esq.,  of  St.  Louis,  dated  Brussels,  April  7th, 
which  was  shortiy  before  the  war  between  Greece  and  Turkey  broke 
out,  M.  Bivier  says :  — 

I  am  like  yourself  of  the  opinion  that  the  conduct  of  the  great  powers  con- 
stitutes a  veritable  abuse.    Their  Interference  Is  unjustifiable,  and  can  only  be 
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explained  by  the  inadmissible  pretension  of  giving  orders  in  the  name  of  Europe 
to  the  small  States.  Now,  they  have  never  received  the  mandate  to  represent 
Europe ;  and  Greece  is  sovereign  as  any  other  sovereign  State.  The  guarantee  cer- 
tainly does  not  give  any  sort  of  suzerainty !  At  the  bottom,  the  great  powers  lend 
their  co-operation  to  the  Turkish  Government  in  order  to  repress  the  national 
movement  in  Crete,  and  to  resist  Greece.  This  is  in  my  opinion  an  iniquity  and 
a  folly.  *'  Quos  vult  perdere  Jupiter  dementat.'*  On  the  other  hand,  the  inter- 
vention of  Greece  in  Crete  is  justified  by  the  law  of  self-preservation. 

In  this  letter  M.  Bivier  calls  attention  to  a  notable  article  from  which 
we  will  qnote  some  paragraphs.  It  is  an  anon3nnon8  contribntion, 
signed  '^X/*  in  the  Bevue  de  Droit  International  of  Brussels,  1897, 
dated  March  15.  As  M.  Bivier  says,  it  is  by  '*  an  bomme  d'Etat  qui 
doit  garder  ranon3nne ;  '*  and  good  reason  appears  for  wishing  to 
remain  incognito  in  the  severe  strictures  of  this  evidently  important 
writer.  We  translate  some  extracts  from  his  interesting  criticism. 
His  vein  is  satirical  and  caustic.     He  begins  by  saying :  — 

Europe,  or  at  least  what  we  are  accustomed  to  call  commonly  by  that  name, 
is  decidedly  tn  away  to  cover  Itself  with  glory.  After  the  bombardment 
of  the  Cretan  insurgents,  the  ultimatum  to  Greece  1  The  six  great  powers  have 
dictated  their  orders  to  Greece:  she  must  retire  her  troops  and  her  ships  from 
Crete  and  from  the  territorial  waters  of  the  isle.  Europe  being  unable,  in  the 
present  crisis,  to  permit  in  any  case  the  annexation  of  Crete  to  Greece,  the 
island  ought  to  receive,  tn  order  to  avert  a  general  conflagration,  an  autonomous 
organization  similar  to  that  of  Eastern  Roumelia,  or  of  the  Principality  of 
Samoa.  The  Greeks  must  content  themselves  with  that  for  the  moment.  A 
refusal  on  their  part  would  expose  them  to  measures  of  constraint  which  the 
powers  are  irrevocably  determined  to  impose. 

What  would  result  from  this  new  phase  of  the  Cretan  question?  What  will 
Greece  do?  If  she  is  reasonable,  she  will  undoubtedly  yield,  having  already 
accomplished,  by  her  sole  intervention,  this  result:  the  complete  autonomy  of 
her  sister  isle. 

By  a  true  derision  of  things  here  below,  it  is  principally  the  emperors  of 
Germany  and  Russia  who  seem  at  this  moment  the  chief  supporters  of  the  Otto- 
man empire.  Not  content  with  assuring  the  Sultan  Abdul-Hamid  of  their  good 
will,  they  have  even  seen  good  — and  their  allies  agree  with  them  in  that 
view  —  to  order  the  hellenic  forces  to  quit  Crete  at  once,  but  to  leave  the 
Turkish  troops  there  until  they  see  fit  to  invite  them  also  to  leave  the  island. 
Besides  these  two  protagonists  for  the  defense  of  the  interests  of  His  Ottoman 
Majesty,  what  is  the  attitude  of  the  other  powers?  It  would  not  be  exaggerated 
to  say  that,  at  least  so  far  as  concerns  Eastern  affairs,  France  is  beginning  to 
wear  the  Russian  alliance  almost  like  a  shirt  of  Nessus.  Austria,  on  its  part, 
always  hesitates  between  its  own  interests  in  the  Orient,  the  eilective  measures 
of  coercion  which  it  has  always  admired,  and  the  inevitable  necessity  of  follow- 
ing, willingly  or  unwillingly,  the  Germanic  alliance.  Italy  finds  herself  between 
the  "  devil  and  the  deep  blue  sea:"  on  one  hand,  the  Triple  Alliance;  on  the 
other,  the  striking  similarity  of  the  conditions  of  her  own  recently  acquired 


Digitized  by 


Google 


444  31   AMERICAN   LAW   BEVIEW. 

Independence  with  those  existing  at  this  moment  in  Crete.  England  wislies 
indeed  to  remember  somewliat  of  her  condnct  at  the  time  of  tiie  realizaticxi  of 
Italian  Independence;  but,  contrary  to  her  inclination,  it  is  tme,  and  without 
enthusiasm,  she  takes  part  all  the  same  in  that  cacophony  which  is  called  the 
European  concert,  till  the  time  may  be  when  erents  will  permit  her  to  adopt 
the  policy  which  she  judges  best  for  her  own  interests. 


D'Amnukzio's  Tbtouph  of  Dkath. —  The  book  which  is  creating  the 
stir  of  the  hour  is,  as  translated  into  English,  called  '*  The  Triumph  of 
Death,''  and  is  written  by  a  young  Italian  of  a  decidedly  effeminate 
appearance  named  G^brieUe  d'Annonzio.  Ttiis  wretched  degenerate 
has  succeeded  in  producing  a  book  sufOiciently  original  to  bring  upon 
himself  the  questionable  honor  of  being  called  a  modem  Boccaccio. 
He  has  also  drawn  upon  his  American  ptiblishers  the  questionable  honor 
of  being  prosecuted  in  a  Federal  court  in  New  York  by  Anthony  Corn- 
stock.  The  learned  judges  are  said  to  have  imitated  the  example  of 
Lord  Eldon  when  he  was  asked  to  enjoin  the  further  publication  of 
Bryon's  Cain  on  the  ground  that  it  was  an  infringement  of  the  plaintiff's 
copyright.  They  took  ihe  book  home  and  read  it,  and  decided  that  it 
was  not  an  obscene  publication  within  the  meaning  of  the  act  of  Con- 
gress which  prohibits  the  circulation  of  such  publications  through  the 
mails.  What  is  and  what  is  not  an  obscene  publication,  is  and  always 
must  be  a  question  very  difficult  of  solution.  Passages  in  a  book  may 
be  obscene,  in  a  sense ;  page  after  page  of  it  may  be  obscene ;  this  can 
be  affirmed  of  Baccaccio,  Sliakespeare,  and  even  the  Bible ;  and  yet, 
whether  it  is  in  general  a  work  of  such  obscenity  as  to  fall  within  tiie 
inhibition  of  the  statute  must  depend  upon  the  scope  and  tenor  of  the 
whole  work.  Many  medical  and  surgical  works,  together  with  their 
engravings,  are  necessarily  obscene.  They  expose  those  parts  of  the 
human  body  which  prudery  has  characterized  as  obscene,  to  the  most 
minute  observation  and  analysis.  They  could  not  lie  upon  any  parJor 
table.  No  one  would  desire  his  young  daughter  to  read  them.  And 
yet  they  can  not  be  denounced  as  obscene  within  the  meaning  of  sudi 
a  statute,  because  their  general  tendency  and  purpose  are  to  advance 
human  knowledge  and  to  mitigate  the  sufferings  of  the  human  race. 
It  would  be  futile  to  denounce  the  Bible  as  an  obscene  work,  because 
passages  from  it,  taken  by  themselves,  are  obscene.  We  recall  the  fact 
that  that  erratic  individual,  George  Francis  Train,  made  a  ooUectionof 
these  passages  and  published  them  in  a  separate  pamphlet  and  dis- 
tributed this  pamphlet  through  the  mails,  for  which  offense  he  was 
prosecuted  —  and  we  believe  successfully, —  either  under  the  State  (n* 


Digitized  by 


Google 


NOTES.  445 

the  Federal  law.  Torn  ttom  their  context,  stripped  of  the  general 
purpose  of  the  book  of  which  they  formed  a  part,  they  might  well  be 
regarded  as  obscene  literature.  In  the  same  sense  Shakespeare  is 
obscene*  Some  of  the  passages  in  Macbeth  and  in  the  Merchant  of 
Venice,  which  no  doubt  made  Queen  Elizabeth  and  the  ladies  of  her 
court  shake  with  laughter  when  they  were  enacted  on  the  mimic  stage, 
cannot  be  enacted  in  any  American  theater  at  the  present  day.  The 
writings  of  Boccaccio,  if  they  were  modem,  would  unquestionably  be 
tabooed  as  obscene  literature,  and  would  not  be  permitted  to  circulate 
through  the  mails.  But  their  obscenity  is  invested  with  a  hoary 
antiquity  and  the  stench  is  mellowed  down  by  the  eremacausis  of  ages, 
just  as  old  wine  and  even  old  cheese  will  in  time  lose  their  flavor.  The 
same  may  be  said  of  Rabelais,  the  very  Limburg  cheese  of  literature, 
whose  filth,  united  with  the  most  infinite  wit,  has  kept  all  France,  and 
much  of  the  outside  world,  roaring  with  laughter  for  three  hundred 
years.  No  one  could  now  write,  print  and  circulate  anything  com* 
parable  in  filth  and  coarseness  to  the  history  of  Pantagruel. 

D'Annunzio's  work  is  not  comparable  with  any  of  these.  It  is  hard 
to  find  language  in  which  to  describe  it.  It  is  destitute  of  any  trace  of 
morality  or  decency.  It  is  not  the  description  of  comical  situations 
attended  with  filth.  It  is  the  cold,  hard,  colorless,  abominable,  intense 
overdesoription  of  filth  itself,  the  description  of  it  because  it  is  filth. 
In  this  way  the  wretched  degenerate  deals  both  with  moral  and  physical 
filth.  He  belongs  to  what  we  believe  is  termed  the  Realistic  School  of 
modem  art  and  literature.  Zola  seems  to  be  the  great  representative 
of  that  school,  and  will  continue  to  be  unless  d'Annunzio  wrests  the 
scepter  from  him.  There  is  a  Realistic  School  in  painting,  affected 
chiefly  by  the  French,  who,  of  all  others,  seem  to  delight  in  fllthy 
sights  and  smells.  The  old  classic  painters  delighted  in  lofty  scenes 
and  lofty  situations.  The  modem  French  painter  loves  to  paint  a  goose 
pasture  or  a  pigsty.  Nay,  if  he  could  rake  out  the  contents  of  the  sty 
into  a  heap  in  the  sunshine  and  paint  that  accurately,  he  would  regard 
the  result  as  the  highest  achievement  of  art.  Such  is  d'Annunzio.  It 
would  be  a  compliment  to  him  to  call  him  a  moral  idiot.  He  is  a  moral 
pervert  of  the  most  prcmounced  character.  The  reading  of  his  book 
makes  one  feel  that  he  has  spent  days  and  nights  in  a  chamel  house. 
He  gives  one  a  reverence  for  the  Old  System.  It  would  convert  an 
atheist  into  a  Christian.  It  shows  man  the  immense  superiority  of  the 
Old  System,  founded  albeit  on  a  now  tottering  faith,  to  the  modem 
rei^am,  whidi  delights  in  the  dissection  of  putrid  corpses.  The  differ- 
enoe  between  the  two  systems  is  that  the  realistic  painter  or  writer 
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sees  in  man  only  a  putrid  corpse  filled  with  maggots,  and,  under  the 
microscope  which  he  turns  upon  it,  full  of  armies  of  contending  microbes 
and  emitting  a  volume  of  unendurable  stench.  The  believer  in  the 
Old  System,  on  the  other  hand,  never  lost  sight  of  the  dignity  of  man. 
Voltaire,  Paine  and  Diderot  did  not  go  so  far.  All  of  them  left  man  in 
the  possession  of  the  dignity  of  an  immortal  soul. 

Such  are  the  impressions  of  a  not  over-fastidious  man  who  plugged 
up  his  nose  and  filed  his  mind,  through  a  succession  of  evenings,  to 
the  reading  of  d'Annunzdo's  abominable  book,  until,  with  unspeakable 
thankfulness,  he  at  last  succeeded  in  reaching  the  end  of  it. 


OBiruART  OF  THE  PROFESSION. —  Motthew  HcUe,  an  old  and  distin- 
guished lawyer  of  the  State  of  New  York,  died  recently  at  his  home  in 
Albany.  He  had  been  president  of  the  New  York  State  Bar  Associa- 
tion, and  was  a  candidate  on  the  Bepublican  ticket  for  the  Supreme 
Bench  of  that  State,  but  was  defeated  by  Hon.  Rufus  W.  Peckliam, 
now  a  justice  of  the  Supreme  Court  of  the  United  States. 

J.  «7.  Storrofv,  of  Boston,  distinguished  as  a  patent  lawyer  and 
recently  counsel  for  the  government  before  the  Advisory  Commission 
appointed  by  President  Cleveland  with  reference  to  the  disputed  Vene- 
zuela boundary,  died  suddenly  on  April  15th,  in  the  new  Congressional 
Library  at  Washington.  He  was  on  his  way  to  Florida  with  his  family, 
whom  he  left  at  Fortress  Monroe  while  going  to  Washington  on  business 
before  the  Supreme  Court. 

Hon.  Daniel  W,  Voorhees^  who  died  recently  in  Washington,  D.  C, 
was  for  many  years  a  senator  of  the  United  States  for  the  State 
of  Indiana.  He  was  better  known  as  a  politician  than  as  a  lawyer, 
though  he  was  distinguished  in  his  profession.  His  distinction  lay, 
however,  in  his  power  as  an  advocate,  rather  than  in  the  extent  and 
depth  of  his  learning.  He  was  counsel  for  the  defense  in  many  notable 
murder  trials.  He  defended  the  late  Wm.  McKee  in  the  United  States 
Circuit  Court  at  St.  Louis  in  1876,  against  a  prosecution  for  member- 
ship in  the  conspiracy  known  as  '*  the  Whisky  Ring.**  His  defense  of 
his  client,  though  powerful,  was  unsuccessful.  But  his  efforts  did  serve 
to  secure  a  mitigation  of  the  sentence  to  six  months  in  the  county  jail, 
which  sentence  was  served  out. 

The  death  of  Stewart  BapaXje^  which  took  place  some  months  ago, 
caUs  attention  to  the  life  of  one  of  the  busiest  workers  in  legal  author- 
ship   and  journalism.     A  brief  summary    of  his  career    would  not 
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at  all  do  justice  to  it ;  and  yet  we  have  not  space  for  more.     Born 
in   1843  in  the  city  of  New  York;  entering  Yale  College  in  1861, 
but  not  graduating ;  studying  law  under  Prof.  Dwight  in  the  law  School 
of  Columbia  College ;  becoming  a  member  of  the  bar  of  San  Francisco ; 
assisting  the  late  Benjamin  Vaughn  Abbott  in  scrambling  together  that 
very  imperfect  and  almost  reprehensible  work,  the  United  States  Digest, 
New  Series,  where  Mr.  Rapalje  picked  up  the  excellencies  and  learned 
to  avoid  the  faults  of  his  tutor ;  compiling  many  digests,  the  most  no- 
table of  which  were  Rapalje  and  Mack's  Digest  of  Bailway  Decisions 
and  Rapalje's  Digest  of  the  American  decisions  and  American  Re- 
ports ;  writing  treatises  on  several  topics  in  the  law ;  editing  the  Ortm- 
inal  Law  Magazine  for  a  considerable  time ;  editing  reprints  and  reports ; 
contribuiing  numerous  articles  to  the  legal  periodicals,  including  the 
Akebioak  Law  Review  ; —  altc^ther  no  modern  lawwriter,  unless  it 
be  Austin  Abbott,  has  surpassed  him  in  diligence  aud  in  the  amount 
of  work  turned  out.    With  regard  to  the  quality  of  his  work,  it  may 
fairly  be  said  that,  while  he  does  not  seem  to  have  been  possessed  of 
a  very  strong  individuality,  he  generally  steered  clear  of  mistakes, 
stated  legal  doctrines  clearly  and  correctly,  and  was  a  good,  useful 
and  helpful  digester  and  writer  upon    the  law.     We  may  conjecture 
that  he  died  from  overwork ;  from  the  long  wear  and  tear  of  being, 
in    the    better  sense  of   the  word,    a  bookseller's  hack.    We  may 
follow  him  through  a  life  of  which  we  can  imagine  the  chief  incidents 
were  the  law  bookseller,  sitting  astraddle  of  his  neck,  brandishing  a 
club,  putting  spurs  into  his  sides,  and  continually  shouting,  *'  Copy  I 
Copy !  **    We  can  see  the  law  bookseller  getting  rich,  or  at  least  thriv- 
ing, on  the  earnings  of  Mr.  Rapalje,  while  the  latter  was  continually  in 
hot  water,  scarcely  able  to  make  ends  meet  and  support  his  wife  and 
several  children. 

The  lawyers  are  a  parasitic  class.  They  do  not  create  anything  except 
law,  but  thrive  upon  the  contentions,  calamities  and  miseries  of  their 
fellow-men.  The  law  booksellers  form  a  second  class  of  parasites, 
which  might  properly  be  denominated  AcariaTia^  who  fasten  themselves 
to  the  bodies  of  the  lawyers,  as  the  members  of  the  genus  discopoma 
fasten  themselves  to  the  helpless  ants  and  suck  out  their  life's  blood. 
The  digesters,  authors,  etc.,  are  a  class  of  creatures  still  further  sub- 
ordinate. Their  status  in  the  scale  is  so  low  that  they  are  even  the 
slaves  of  the  Acarians.  Their  lives  are  generally  short,  like  those  of 
Proffatt,  Bump  and  Rapalje,  not  to  mention  the  famous  author  of  Smith's 
Leading  Cases.  But  they  live  long  enough.  Their  lives  consist  of 
days  of  unending  toil,  fatigue  and  misery.     Death  usually  comes  to 
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them  as  a  grateful  release.  Meantime,  their  bookselling  masters  thrive. 
They  often  have  estates  in  the  country.  One  of  them  sports  his  yacht 
and  with  it  the  title  of  commodore.  Another  has  the  enormous  cheek  to 
hold  himself  out  as  the  au<^^  of  an  alleged  cyclopedia  —  partly  written 
by  others  and  partly  stolen  —  which  consists  entirely  of  the  labor  of 
lawyers,  the  publisher  himself  not  being  a  lawyer  at  all. 

*'  So  let  the  stricken  deer  go  weep. 
The  hart  nngalled  play; 
For  some  must  work  and  some  must  sleep. 
So  runs  the  world  away." 

If  Mr.  Rapalje  had  from  the  start  oonfined  himself  to  the  legitimate 
practice  of  his  profession,  he  would  have  grown  in  that  practice,  estab- 
lished a  large  and  excellent  clientele,  founded  a  large  income,  lived 
many  years  longer,  and  left,  if  not  a  name,  more  money  for  his  family. 


*'  In  Bb  Beach  on  BBOErvsBS." — ^This  is  ihe  title  of  a  printed  circular 
letter  which  purports  to  be  issued  from  the  *'  Offices  of  Charles  F. 
Beach,  Jr.,  7  and  8  Great  Winchester  Street,  London,  £.  C*  under 
date  of  March  1st,  1897,  a  copy  of  which  came  to  us  mailed  from  a 
small  town  in  Ohio.  It  is  addressed  '*  My  Dear  Sir,"  and  begins  by 
informing  the  Dear  Sir  that  the  writer  of  the  letter  has  learned  that  a 
second  edition  ^'  of  my  work  on  Receivers  "  is  about  to  be  issued  and  that 
he  is  led  to  believe  that  the  publishers  will  advertise  and  sell  it  in  a  way 
which  may  reflect  on  him,  and  which,  under  the  circumstances,  will,  if  he 
is  silent,  inevitably  impose  upon  the  profession.  It  would  be  unjustifiable 
consumption  of  our  space  and  a  cruel  assault  upon  the  patience  of  our 
readers  to  set  out  this  circular  in  detail.  When  it  is  read  in  the  light 
of  facts  which  are  well  known  it  is  to  be  very  much  regretted.  It  calls 
the  new  edition  of  Beach  on  Receivers,  already  noticed  in  the  Ameri- 
can Law  Review,  '^  a  little  short  of  libellous  to  be  put  out  as  Beach 
on  Receivers ;  "  and  he  winds  up  by  calling  it  '*  the  impending  bastard 
second  edition  of  my  Receivers."  Although  the  author  of  this  choice 
circular  had  not  seen  a  copy  of  the  new  edition,  against  which  he  in- 
veighs, he  had  been  advised  that  the  editor  ^'  has  interpolated  here  and 
there  throughout  my  text  a  quantity  of  agrarian  or  communistic  non- 
sense in  reference  to  ccMrporations  and  combinations  of  capital,  for 
which  I  would  on  no  account  consent  to  be  held  responsible."  And  he 
says  of  this  second  edition:  *'It  will  be  a  fraud,  and  wiU  tend  to 
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deceiye  and  triok  those  who  are  induced  to  buy  it/'  Now,  the  fact  is 
that  the  first  edition  of  this  work  was  for  the  most  part  written  by 
a  gentleman  now  associated  with  Judge  Dillon.  We  have  taken  pains 
to  ascertain  just  what  part  of  the  work  which  Mr.  Beach  in  this 
circular  calls  '^  My  Receivers/*  the  gentleman  referred  to  did  write,  and 
we  find  that  he  wrote  all  of  chapters  2,  3,  4,  5,  8,  9,  10,  18,  19  and  20, 
and  nearly  all  of  chapters  1  and  6,  and  that  he  did  some  work  on  most, 
if  not  all  of  the  other  chapters.  In  view  of  this  fact,  it  does  seem  like 
a  piece  of  joyous  assurance  in  Mr.  Beach  to  call  the  work  ^'  my  Be- 
ceivers."  The  publishers  of  the  book  were  L.  K.  Strouse  &  Co.  They 
bad  bought  the  copyright  of  Mr.  Beach ;  in  fact,  he  has  never  had  any 
right,  title  or  interest  in  the  copyright  since  the  book  was  published. 
L.  K.  Strouse  &  Co.  became  consolidated  with  Baker,  Voorhis  &  Co., 
and  in  that  way  the  cop3rright  passed  to  Baker,  Voorhis  &  Co.  When 
they  determined  to  get  out  a  new  edition  they  employed  Mr.  Alderson, 
of  Missouri,  a  very  competent  lawyer,  experienced  as  a  legal  author, 
and  a  practitioner  for  seventeen  years,  to  do  the  work.  In  a  circular 
which  .they  have  written  in  reply  to  the  circular  of  Mr.  Beach,  they 
make  it  clear  why  they  did  not  employ  him  to  do  it.  After  he  had  sold 
out  his  rights  to  them  and  had  gone  to  London,  he  tried  to  hold  them 
up  for  more  money.  He  wanted  them  to  send  him  a  draft  for  *'  $250, 
u  6.,  50  odd  pounds  as  it  may  figure  out,'*  for  which  he  would  with- 
draw any  opposition  to  their  getting  out  a  new  edition.  He  added : 
*'*'  You  can  then  issue  it  in  my  name,  or  in  my  name  Mrith  that  of  an 
editor,  or  leave  my  name  off  entirely  —  do  anything  you  want  to,  in 
any  way  you  like.  *  *  *  Is  not  this  better  than  a  quarrel?  '*  No 
reply  was  made  to  this  impudent  demand,  and  it  was  renewed  at  a  later 
date  without  any  notice  being  taken  of  it.  The  publishers,  aside  from 
other  reasons  for  declining  to  employ  Mr.  Beach  to  make  the  new  edi- 
tion, say  that,  ^^  we  would  have  been  unwilling  to  have  him  undertake 
the  preparation  of  it  for  us,  for  the  reason  that  we  felt  he  would  not  do 
the  work  himself,  but  would  employ  some  one  whose  ability  to  do  the 
work,  and  whose  honesty  and  conscientiousness  in  performing  it,  we 
might  know  nothing  about.'*  Messrs.  Baker,  Voorhis  &  Co.,  deal 
very  caustically  with  their  would-be  and  quondam  pretended  author. 
They  traverse  some  of  his  statements ;  they  regret  that  they  have  been 
drawn  into  a  controversy  with  him ;  they  say  that  he  is  the  only  author 
with  whom  their  house,  in  its  very  long  dealings  with  authors,  has  ever 
had  a  serious  controversy ;  and  they  demolish  him  by  stating  that  the 
entire  law  book  trade  have  at  last  come  to  know  his  methods,  to  under- 
stand his  true  character,  and  value  him  at  his  real  worth.  *'  His  circu- 
voL.  XXXI.  29 
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lar,"  say  they,  '^  has  been  received  with  indignation  and  profound 
contempt  by  the  trade,  of  which  we  have  received  ample  evidence  since 
its  issue/*  Mr.  Beach  has  seen  fit  to  raise  a  public  controversy  with 
one  of  his  publishers,  to  make  public  what  should  have  remained  a 
private  matter ;  and  if  he  has  thereby  brought  to  the  attention  of  the 
profession  the  manner  in  which  most  of  his  works  have  been  written,  it 
is  his  own  fault 
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Trujsts  Intbbfebing  with  Interstate  Commerce  :  Decision  of  the 
Supreme  Court  of  the  United  States  on  the  Subject  of  Railway 
Pooling. —  The  Supreme  Court  of  the  United  States  in  the  case  of 
Trans-Missouri  Freight  Association  ^  decides,  by  a  bare  majority  of  the 
court,  five  to  four,  that  the  Federal  Act  of  1890,  known  as  the  Sherman 
Anti-trust  Law,  applies  to  railroad  companies,  and  renders  void  a  con- 
tract among  a  number  of  railroads  to  establish  and  maintain  a  uniform 
scale  of  tariifs.  The  opinion  of  the  majority  is  written  by  Mr.  Justice 
Peckham  (with  whom  concurred  the  Chief  Justice,  and  Justices  Har- 
lan, Brewer  and  Brown) ;  and  the  dissenting  opinion  is  written  by  Mr. 
Justice  White  (with  whom  concurred  Justices  Field,  Gray  and  SMras). 
No  proper  exposition  of  the  opinion,  or  of  the  dissenting  opinion,  can 
be  given  in  a  brief  note.  The  principal  difference  between  the  views  of  the 
concurring  and  dissenting  judges  seems  to  be  that  the  concurring  judges 
hold  that  the  act  means  what  it  says,  and  that  it  invalidates  any  con- 
tract which  results  in  creating  a  combination  or  a  concert  of  action 
which  prevents  a  lowering  of  rates  among  interstate  carriers,  while  the 
dissenting  judges  hold  that  the  statute  ought  to  be  read  with  reference 
to  the  surrounding  principles  of  general  jurisprudence, —  that  it 
ought  to  be  viewed  like  a  jewel  in  its  setting  or  like  a  picture  in 
its  frame, —  and  that  it  ought  to  be  held  as  invalidating  only 
arrangements  of  the  kind  in  question  when  they  are  unreasonable,  or 
when  they  operate  unreasonably  to  restrain  trade  and  impair  com- 
petition. In  other  words,  as  we  understand  the  view  of  the 
minority,  it  is  only  when  an  arrangement  of  this  kind  results  in  main- 
taining unreasonable  rates  of  transportation,  that  the  statute  applies. 
The  statute  says  that ''  every  contract,  combination  in  the  form  of  trust 
or  otherwise,  or  conspiracy,  in  restraint  of  trade  or  commerce  among 
the  several  States  or  with  foreign  nations,  is  hereby  declared,  to  be 
illegal.  The  opinion  of  the  majority  of  the  court  makes  the  statute 
mean  simply  what  it  says.  The  determining  consideration  in  deciding 
whether  a  case  falls  within  it  or  without  it,  is  that  it  is  in  restraint  of 
trade  or  commerce  among  the  several  States  or  with  foreign  nations. 

^  United  States  v.  Trans-Missouri  affirming  5d  Red.  440,  and  reversing 
Freight  Association,  17  Sup.  Ct.  540;      SSFed.  Bep.  55. 
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But  the  minority  would  interpolate  into  the  statute  the  word  ''  un- 
reasonable," so  as  to  make  it  ^'  any  unreasonable  restraint  of  trade  or 
conmierce/'  etc.,  and  the  question  whether  or  not  the  restraint  were 
unreasonable  would,  of  course,  be  a  judicial  question.  Congress  had 
the  right  to  saj,  and  it  did  say,  that  every  contract  or  combination 
having  the  end  in  view  of  restraining  interstate  or  foreign  commerce, 
should  be  held  unreasonaUe,  thos  taidng  this  question  away  from  the 
judicial  courts.  The  fallacy  of  the  disaenting  oi>inion  is  shown  by  the 
first  proposition  with  wfaMi  Mr.  JostMe  White  starts  oat ;  that  only 
•uek  coetcaeti  as  uareasooably  restrain  trade  are  vic^tive  of  the  geB> 
end  law.  He  f  orgels  tiwt  he  is  not  dealing  with  the  general  law,  but 
with  the  statute  law,  and  that,  within  oonstittttioaal  limits,  it  is  always 
ooa4>eteBt  for  the  legislature  to  repeal  or  modify  the  general  law.  The 
ioUowing  extract  shows  his  cloody  and  inconsequential  mode  of 
reasoning:  — 

The  theory  upon  which  the  contract  Is  held  to  be  Illegal  Is  that,  even  tboogli 
it  be  reasonable,  and  hence  valid  nnder  the  general  principles  of  htw,  tt  is  yet 
void,  because  it  conflicts  with  the  act  of  Cottgress  ahready  referred  to.  Now, 
at  the  outset,  it  is  aeoessary  to  miderstaBd  the  fall  import  el  this  eoBclvsioD. 
As  it  Is  conceded  that  the  contract  does  not  unreasonably  restrain  trade,  and 
that  If  it  does  not  so  unreasonably  restrain.  It  is  valid  under  the  general  law,  the 
decision,  substantially,  is  that  the  act  of  Congress  is  a  departure  from  the 
general  principles  of  law,  and  by  its  terms  destroys  the  right  of  individuals  or 
corporations  to  enter  Into  very  many  reasonable  c<Mtracts.  But  this  pfoposl 
tlon,  I  submit,  is  tantamovnt  to  an  assertion  that  the  act  of  Oongress  Is  itself 
nnreasonable.  The  dlflculty  of  meeting^  by  reasoning,  a  premise  of  this 
natars  is  frankly  conceded;  for,  of  coarse,  where  the  fundamental  proposition 
upon  which  the  whole  coatentlon  rests  is  that  the  act  of  Oongress  is  unreason- 
able, it  would  seem  condncive  to  no  useful  purpose  to  invoke  reason  as  appli- 
cable to  and  controlling  the  construction  of  a  statute  which  )s  admitted  to  be 
beyond  the  pale  of  reason.  The  question,  then,  is,  Is  the  act  of  Oongnss  reliod 
on  to  be  so  interpreted  as  to  give  it  a  reasonable  meaning,  or  Is  it  to  be  eoa- 
stmod  as  being  unreasonaMe  and  as  violative  of  the  elementary  principles  of 
jnstioe? 

But  aside  from  that,  this  is  a  penal  statnte,  and  such  statutes,  of  all 
others,  must  be  certain.  But  how  absurd  it  would  have  been  if  Con- 
gress, instead  of  the  plain  words  above  recited,  had  enacted  that  *^  every 
contract, .etc,  in  the  unreasonable  restraint  of  trade  or  commerce,  etc., 
shall  be  illegal,''  etc.,  then  following  with  penal  sanctions^ — making 
the  forbidden  act  a  crime  or  not  a  crime,  accordingly  as  seme  jndge 
might  subseqeuntty  decide  it  to  have  been  reasonable  or  mrreosoimble! 

If  this  is  the  correct  interpretation  of  the  statute,  it  might  further  be 
asked,  why  was  it  enacted  at  all?    If  it  is  to  be  restrained  to  mean 
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what  the  oommon  law  already  meant,  or  what  the  so-oaDed  ^*  general 
jurisprudenoe  ''  of  the  Federal  oonrts  means,  why  enact  it  at  all? 
Why  did  not  Congress  allow  the  subject  to  be  goTemed  by  that  com- 
mon law  or  by  that  jurisprodence  ?  Was  it  merely  to  add  a  penal  sane* 
tion  to  what  was  already  forbidden  by  the  principles  of  the  common 
law?  The  majority  of  the  court  seem  to  have  taken  the  obviously 
sensible  view  of  the  question, —  that  the  statute  means  exactly  what  it 
says,  and  that  it  is  not  for  the  judicial  courts  to  amend  it  by  saying 
that  it  shall  be  applied  only  where  the  application  of  it  would  lead  to 
results  which  those  courts  deem  reasonable.  Upon  this  feature  of  the 
case,  the  opinion  of  Mr.  Justice  Peckham  contains  tiie  following  obsa> 
rations : — 

The  claim  that  one  company  has  the  right  to  charge  reasonable  rates  and 
that  therefore  it  has  the  right  to  enter  into  a  combination  with  competing  roads 
to  maintain  such  rates  cannot  be  admitted.  The  conclnslon  does  not  follow 
from  an  admission  of  the  premise.  What  one  oompany  may  do  in  the  way  of 
charging  reasonable  rates  Is  radically  different  from  entering  into  an  agree- 
ment with  other  and  competing  roads  to  keep  np  the  rates  to  that  point.  If 
there  be  any  competition,  the  extent  of  the  charge  for  the  service  will  be  seri- 
ously affected  by  the  fact.  Competition  will  itself  bring  charges  down  to  what 
may  be  reasonable,  while  in  the  case  of  an  agreement  to  keep  prices  up  compe- 
tition is  allowed  no  play;  It  is  shut  out  and  rate  is  practically  fixed  by  the  com- 
panies tliemselves  by  virtue  of  the  agreement  so  long  as  they  abide  by  it. 

The  predictions  which  were  made  of  the  dire  consequences  whiob 
would  fc^ow  the  decision  have  not  so  far  been  realized.  The  eartti  has 
-continued  to  torn  on  its  axis,  tiie  tides  have  continued  to  ebb  and  flow, 
and  the  railioads  have  continued  their  operations  as  bef^e.  The  opin- 
ion does  not  pass  upon  the  constitatkmaUty  of  the  statute.  A  pamphlet 
has  been  written  upon  this  subject  by  Mr.  Guthrie  of  the  New  York 
bar,  iduch  will  be  published  in  the  June  number  of  tiie  Harvard  Law 
Memew.  We  have  read  that  pamphlet  with  interest.  It  takes  strong 
groands  against  the  constitutionality  of  the  Sherman  Anti*Trust  Law, 
«s  it  is  construed  by  the  Sapretne  Court, —  the  argument  being  that 
it  interferes  with  freedom  of  contract  and  infringes  the  Fifth 
Amendment  to  the  Federal  oonstitution.  This  new  Judicial  doctrine 
of  freedom  of  contract  is  coming  to  the  fore  in  unexpected  places, 
but  always  where  it  wiU  aid  aggregate  and  inoorp<Nrated  toauey  and 
power. 

In  goii^  over  the  discossions  of  this  dedsion  in  the  lay  and  legal 
joamals,  we  regret  to  find  much  confusion  of  thought.  A  common  fal- 
lacy is  to  discnes  ibe  poUcy  viA  tendency  of  legislation  which  puts  a  ban 
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upon  all  combinations  in  restraint  of  trade  and  makes  them  alike  crim- 
inal ;  whereas  the  policy  and  tendency  of  such  legislation  are  questions 
within  the  exclusive  domain  of  the  legislature,  with  which  the  judicial 
courts  have  nothing  whatsoever  to  do,  until  the  point  is  reached  where 
the  legislature  transcends,  not  doubtfully,  but  indubitably,  some  pro- 
vision of  the  constitution.  Constitutionid  law  has  so  far  run  mad  in  the 
United  States  that  it  is  a  common  thing  to  find  in  judicial  decisions 
declaring  statutes  unconstitutional,  long  harangues  against  the  policy  or 
propriety  of  the  legislation  which  the  judicial  courts  assume  the  power 
to  set  aside.  Before  a  judge  can  refuse  to  enforce  an  act  of  the  legis- 
lature on  the  ground  that  it  contravenes  the  constitution,  he  ought  to 
be  able  to  put  his  finger  upon  some  provision  of  the  constitution  to 
which  the  act  of  the  legislature  is  plainly  and  distinctly  opposed.  It  is* 
not  for  him  to  put  forward  his  views  as  to  the  policy  of  such  legisla- 
tion. He  is  not  elected  or  appointed  to  perform  any  such  office. 
Such  views  are  uncalled  for,  and  ought  to  be  regarded  as  indecent  and 
offensive*  It  is  precisely  as  though  the  legislature,  in  the  preamble  to 
a  statute,  should  arraign  a  particular  judicial  decision.  The  legisla- 
ture often  repeals  the  rules  of  law  laid  down  in  particular  decisions, 
but,  so  far  as  we  have  observed,  no  legislature  has  ever  done  so  by  refer- 
ring specifically  to  any  legal  judgment.  The  legislature  repeals  the 
law  made  by  the  judges  except  where  the  law  consists  of  interpretations 
of  the  constitution ;  because,  as  the  law-making  power,  the  legislature  is 
above  the  judges.  In  tlieory  the  judges  are  not  law-makers,  thou^  in 
point  of  fact  they  make  much  more  law  than  the  legislatures  make,  and 
much  of  it  equally  as  bad.  This  new  habit  which  the  judges  are  taking 
on,  of  discussing  the  policy  of  acts  of  legislation  which  are  challenged 
before  them,  is  simply  an  assumption  of  superiority  over  the  legislature 
in  matters  which  are  purely  legislative ;  whereas  their  true  position  is 
exactly  the  reverse.  In  ordinary  legislative  matters  they  are  inferior 
to  the  legislature.  In  other  words,  outside  of  the  province  of  declaring 
the  state  of  the  supposed  pre-existing  common  law,  they  have  no 
legislative  power  at  all,  their  mere  function  being  to  administer  the 
laws. 

The  so-called  *^  general  law ''  is  almost  always  held  by  the  judges  to 
be  reasonable,  because  the  judge  themselves  made  it.  To  construe 
every  statute  which  alters  or  repeals  a  rule  of  this  reasonable  judge- 
made  law,  so  as  to  make  it  reasonable,  would  be  to  write  it  out  of 
existence,  and  leave  the  law  in  that  reasonable  condition  in  which  it 
stood  before  the  legislature  enacted  the  statute.  That  is  precisely 
what  the  dissenting  judges  would  have  had  the  court  do. 
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Conshtutional  Law:  Right  of  Trial  bt  Jury  —  Statute  Pro- 
tiding  FOB  Majorttt  Verdicts  UNCONSTiTnTioNAL.  —  In  the  case  of 
American  Publishing  Co.  y.  Fisher^^  the  Supreme  Court  of  the  United 
States  hold  that  a  statute  of  a  Territory  providing  that  civil  causes 
may  be  decided  by  a  verdict  of  nine  or  more  members  of  a  jury,  is 
unconstitutional,  as  being  in  conflict  with  the  seventh  amendment  to  the 
Federal  constitution*  The  reasoning  of  the  court  is  that  the  seventh 
amendment  prevents  any  legislation  which  has  the  effect  of  impairing 
any  of  the  essential  features  of  trial  by  jury  at  common  law,  and  that 
unanimity  was  one  of  the^>ecu]iar.and  essential  features  of  trial  by  jury 
at  the  common  law.  Mr.  Justice  Brewer,  in  writing  the  opinion  of  the 
court,  says;  — 

No  authorities  are  needed  to  sustain  this  proposition.  Wliatever  may  be 
true  as  to  legislation  which  changes  any  mere  details  of  a  jury  trial,  it  is  clear 
that  a  statute  which  destroys  this  substantial  and  essential  feature  thereof  is 
one  abridging  the  right. 

It  may  be  that  no  authorities  are  needed  to  sustain  this  proposi- 
tion ;  and  doubtless  it  is  equally  true  that  authorities  could  be  found 
sustaining  it  under  similar  provisions  in  State  constitutions.  But 
nevertheless  it  seems  untenable.  The  constitution  has  in  many  other 
respects  received  a  progressive,  elastic  and  sensible  interpretation.  It 
must  certainly  strike  one  as  anomalous  that  the  court  which  could  de- 
clare a  corporation  aggregate  to  be  a  citizen,  within  the  meaning  of 
another  provision  of  that  instrument,  should  find  in  this  amendment  an 
inhibition  against  changing  the  principle  of  jury  trial,  which  required 
an  unanimous  verdict.  Surely  a  court  that  was  so  progressive  as  to  be 
able  to  declare  that  the  interior  lakes  of  North  America  were  '^  high 
seas  "  within  the  meaning  of  an  old  Federal  statute,  though  they  are  not 
connected  with  the  aUum  mare  by  any  navigable  water  that  is  not  of  arti- 
ficial  creation,  might  have  taken  a  better  view  of  this  question  of  trial  by 
jury.  The  greatest  evil  of  trial  by  jury,  an  evil  which  surpasses  all  others 
combined,  is  found  in  the  requirement  of  an  unanimous  verdict.  This 
requirement  puts  it  in  t^e  power  of  a  single  bribed  juryman  to  block  the 
wheels  of  justice.  It  should  also  seem  that  a  court  which  is  so  progres- 
sive as  to  dedare  that  a  State  statute  prohibiting  a  citizen  of  the  State 
from  entering  into  a  contract  of  insurance  with  a  foreign  corporation  is 
unconstitutional  on  the  ground  that  it  operates  to  deprive  him  of  his 
Mberty  without  due  process  of  li^w,  in  violation  of  the  Fourteenth 
Amendment,'  ought  not  so  to  stick  in  the  bark  of  the  constitution  when 

1  17  Sup.  Ct.  Bep.  618.  '  Allgeyer  v,  Louisiana,  17  Sup.  Ct.  Bep.  427. 
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dealing  with  the  question  of  its  gaarantjof  the  right  of  trial  by  jury, — 
especially  in  view  of  the  fact  that  the  celebrated  provision  against  the 
deprivation  of  liberty  except  by  the  law  of  the  land  has  come  down  to 
us  from  Magna  Charta  through  other  American  constitutions,  and  that 
the  word  ^'  liberty  "  as  used  in  that  instrument  was  always  limited  so  as 
to  mean  freedom  from  bodily  restraint,  and  did  not  refer  to  the  liberty 
of  making  contracts.  Such  a  decision  is  a  great  mistake.  It  doses 
the  door  against  any  hope  of  securing  a  sensible  amendment  of  the 
jury  system  apphcable  to  Federal  procedure,  such  as  is  now  being 
introduced  in  many  of  the  States.  The  constitution  of  the  United 
States  cannot  be  amended  except  by  the  consent  of  three-fourths  of 
the  States,  and  that  makes  any  further  amendment  of  it  practically  out 
of  the  question,  except  as  the  result  of  a  convulsion  or  a  revolution. 


Neutrality  Laws:  Statutobt  Constbuotion —  *'  Colony,  District 
OB  People  "  Include  Insurgents  not  Recognized  as  Belugbqents. — 
The  question  decided  by  the  Supreme  Court  of  the  United  States  in 
United  StoUea  v.  The  Three  Friends^^  appears  to  have  been  that  a  body 
of  insurgents  not  recognized  as  belligerents  may  be  regarded  as  *'  a 
colony,  district  or  people  "  within  the  meaning  of  a  penal  statute. 
According  to  the  syllabus  in  the  advance  sheets  published  by  the 
Lawyers  Co-operative  Publishing  Company,  the  court  hold  that ''  Any 
insurgent  or  insurrectionary  body  of  people  acting  together,  under- 
taking and  conducting  hostilities,  although  its  belligerency  has  not 
been  recognized,  is  included  in  the  terms  ^  colony, district,  or  people' 
as  used  in  U.  S.  Rev.  Stat.^  making  it  an  offense  to  fit  out  a  ves- 
sel to  be  employed  'in  the  service  of  any  foreign  prince  or  State, 
or  of  any  colony,  district,  or  people,  to  cruise  or  commit  hostilities 
against  the  subjects,  citizens,  or  property  of  any  foreign  prince  or 
State,  or  of  any  colony,  district,  or  people  with  whom  the  United  States 
are  at  peace.'  Proclamations  and  messages  by  the  President  are  suffi- 
cient to  give  the  court  judicial  information  of  the  existence  of  an  actual 
conflict  of  arms  in  Cuba  in  resistance  of  the  authority  of  the  govern- 
ment of  Spain,  although  acknowledgment  of  the  insurgents  as  bellig- 
erents by  the  political  party  has  not  taken  place." 

The  opinion  of  the  court,  which  was  learned  and  seemingly  ezhans- 
tive,  was  written  by  Mr.  Chief  Justice  Fuller,  and  probably  reaches 
the  real  meaning   of    the  statute.      There  is  a  vigorous  dissenting 

^  17  Sup.  Ct.  Rep.  495;  reversing  t .  c.  78  Fed.  Rep.  175.  ^  gee.  5288. 
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opinioii  by  Mr.  Justice  Harlan,  who  regards  the  conohisioii  of  the 
court  as  ^*a  rerj  strained  oonstrnetkm.'*  Considering  that  it  is  a 
penal  statute,  it  may  be  tliat  the  oonchision  of  Mr.  Justice  Harlan  and 
of  Mr.  Distiiet  Ju^^  Loeke  in  the  court  below  is  more  in  ac- 
cordance with  the  doctrine,  now  as  much  honored  in  the  breads  as 
in  the  observance,  that  penal  statutes  are  to  be  construed  strictly. 
But  statutes,  and  especially  those  which  employ  general  terms,  ought 
to  be  construed  so  as  to  reach  their  real  meaning ;  and  any  oase  falling, 
by  reasonable  intendment,  witiiin  any  one  of  the  general  terms  employed 
ought  to  be  held  to  be  included  in,  and  not  excluded  from  the  statnte.l 
But  it  seems  not  to  be  a  strained  construction  at  aU  to  bold  that  fitting 
out  and  arming  a  vessel  to  be  employed  by  the  Cuban  insurgents,  it  the 
fitting  out  and  arming  of  a  vessel  to  be  employed  by  a  '^  colony ; "  for 
the  insurgents,  though  unrecognized  and  technically  not  a  colony, 
ixnstitute  a  larger  portion  of  the  colony  or  dependency  of  Cuba. 
It  seems  also  that  such  an  act  is  to  fit  out  and  arm  a  vessel  for 
the  service  of  a  *^ district;"  for  the  Cubans  hold  the  exclusive, 
though  somewhat  shifting,  possession  of  the  entire  eastern  part  of 
the  island,  which  may  be  regarded  as  a  district.  And  if  these 
terms  were  not  sufficient,  beyond  all  doubt  such  insurgents  are  a 
'^  people."  It  is  plain  that  the  legislative  mind  could  not  foresee  every 
X)ossible  phase  of  the  question,  but  intended  to  use  the  most  general 
terms  and  a  sufficient  number  of  them  to  reach  just  such  a  case  as  the 
one  in  question.  But  if  this  conld  be  at  all  doubtful  on  what  has  pre- 
ceded, it  must  be  clear  of  all  doubt,  in  view  of  the  further  expression, 
*'  to  cruise  or  commit  hostilitfes  against  the  subjects,  citizens  or  prop^ 

*  The  statute  tn  question  reads  as  issues  or  delivers  a  commission  wlth- 

foUows:    ''Sec.  628S.   Everj   person  In   the   territory   or  jurisdiction   of 

who,  wfthhi  the  limits  of  the  United  the  United  States,  for  any  vessel,  to 

States,  fits  out  and  arms,  or  attempts  the  intent  that  she  may  be  so  em* 

to  fit  out  and  arm,  or  procures  to  be  ployed,  shaU  be  deemed  guilty  of  a 

fitted  out  and  armed,  or  knowingly  is  high  misdemeanor,  and  sbaU  be  fined 

concerned  in  the   furnishing,  fitting  not  more  than  $10,000,  and  imprisoned 

out,  or  arming  of  any  vessel  with  in-  not   more   than   three    years.     And 

tent  that  each  vessel  shall  be   em-  every  such  vessel,  her  tackle,  apparel, 

ployed  in  the  service  of  any  foreign  and     furniture,    together    with    aU 

prince   or    State,   or  of  any  colony,  materials,    arms,    ammunition,    and 

district,  or  people,  to  cruise  or  com-  stores,  which   may   have   been   pro- 

mit  hostilities  against  the   subjects,  cured  for  the  building  and  equipment 

citizens,  or  property  of  any  foreign  thereof,  shall  be   forfeited:  one-half 

prince   or    State,   or  of  any  colony,  to  the  use  of  the  Informer  and  the 

district   or    people   with   whom  the  other  half  to  the  use  of  the  United 

United  States  are  at  peace,  or  who  States. '' 
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erty  of  any  foreign  prince  or  State."  Certainly  the  fitting  out  of  a 
vessel  to  cruise  or  commit  hostilities  against  the  subjects  of  a  foreign 
prince  or  State  is  the  very  act  for  which  the  Three  Friends  was  libelled, 
for  she  was  fitted  out  to  cruise  and  commit  hostilities  against  the  Elng 
of  Spain,  who  is  a  foreign  prince,  and  against  the  kingdom  of  Spain, 
which  is  a  foreign  State*  It  seems,  therefore,  that  the  vigorous  dis- 
senting opinion  of  Mr.  Justice  Harlan,  who  embodies  therein  the  very 
learned  opinion  of  Mr.  District  Judge  Locke,  does  not  present  a  satis- 
factory view  of  the  question.  On  a  question  of  difficult  statutory  con- 
struction, our  zeal  for  a  people  struggling  for  their  liberties  against  a 
most  cruel  and  outrageous  tyranny,  ought  not  to  blind  our  judgments 
as  lawyers  and  judges. 


Vauditt  of  Contracts  'NLakisq  thb  Aoobptakcs  of  BsNEFirs  fbom 
A  Bailwat  Belief  Fund  a  Waiver  of  Claims  for  Personal  Injuries. — 
The  odious  decision  of  Mr.  Federal  District  Judge  Ricks,  referred  to 
in  our  last  number,^  holding  the  statute  of  Ohio  annulling  contracts 
imposed  by  railroad  companies  upon  their  employes,  by  which  the  latter 
agree  to  accept  the  provisions  of  a  railway  relief  fund  in  lieu  of  claims  for 
personal  injuries  received  through  the  negligence  of  the  railway  com- 
pany, has  attracted  no  little  attention,  and  our  comments  on  that  decis- 
ion have  brought  to  light  two  other  cases  where  a  more  enlightened 
view  was  taken,  even  by  a  Federal  judge.  The  first  is  the  case  of 
MiUer  v.  Chicago  &c.  B.  Co.^^  decided  by  Mr.  Federal  District  Judge 
Hallett  in  the  United  States  Circuit  Court  for  the  District  of  Colorado, 
in  December,  1894.  In  that  case  it  appeared  that  the  defendant  rail- 
way company  had  organized  a  relief  department  among  his  employes 
for  the  purpose  of  giving  pecuniary  aid  to  those  who  might  be  injured 
or  sick.  The  funds  of  the  department  were  provided  by  contributions 
from  the  members,  the  company  agreeing  to  make  up  any  deficiency 
which  might  occur  in  any  year.  The  rates  of  contribution  by  the 
members  were  such  that  a  deficiency  would  seldom  occur,  and  indeed 
was  a  very  rare  occurrence.  In  the  application  for  membership  in  the 
relief  department,  and  in  the  contracts  of  insurance,  a  clause  was  in- 
serted, providing  that,  in  consideration  of  the  payments  by  the  com- 
pany, the  acceptance  of  benefits  by  a  member  should  operate  as  a 
release  of  all  claims  for  damages  against  the  company.  The  plaintiff, 
who  was  a  member  of  the  relief  department,  received  injuries  in  con- 
sequence of  the  negligence  of  the  defendant  railway  company,  and 

1  81  Am.  Law  Rev.  29i.  <  65  Fed.  Rep.  805. 
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thereafter  accepted  benefits  as  a  member  of  the  relief  department.  It 
was  nevertheless  held  that  his  right  of  action  against  the  company  was 
not  barred  by  the  acceptance  of  sach  benefits.  The  learned  judge  rea- 
soned that  the  employer  ought  not  to  be  blamed  for  putting  the  burden 
of  caring  for  the  sick  and  injured  upon  the  shoulders  of  the  employes, 
where  in  general  it  properly  belonged.     But  he  further  said : — 

In  dohig  this,  however,  he  should  not  seek  to  evade  the  responsibility  im- 
posed upon  him  by  law  for  the  consequences  of  his  own  negligence.  The  mle 
which  requires  an  employer  to  respond  in  damages  to  his  servants  for  his  neg- 
ligent acts  is  sound  and  wholesome.  It  ought  not  to  be  set  aside  on  any  pre- 
tense of  waiver  on  the  part  of  the  party  injured,  from  doing  something  which 
he  has  a  clear  right  to  do.  It  is  said  that  the  employ^  is  not  bound  to  accept 
benefits  from  the  relief  fund,  and,  if  he  does  accept  them,  with  full  knowledge 
that  he  waives  his  right  of  action,  he  ought  to  be  bound  by  his  act.  The  logic 
of  the  proposition  should  be  differently  stated.  Having  paid  for  benefits,  upon 
what  principle  can  he  be  required  to  renounce  them?  If,  for  illustration,  the 
plaintiff  had  taken  a  policy  in  some  accident  and  casualty  company,  could  he  be 
required  to  give  up  his  right  of  action  against  the  railroad  company  on  accept- 
ing benefits  from  the  insurance  company?  I  think  not.  And  the  fact  that  the 
railroad  company  has  entered  into  the  insurance  business  does  not  affect  the 
question  in  any  way  whatever.  In  respect  to  this  contract,  the  defendant  is  an 
insurance  company,  and,  having  received  the  premium  demanded  of  plaintiff, 
the  latter  is  fully  entitled  to  the  benefits  which  he  received,  independently  of 
any  question  affecting  his  relations  to  the  railway  company  as  an  employ^. 
Having  paid  for  them,  the  plaintiff  is  as  much  entitled  to  the  benefits  recleved 
by  him  under  the  contract  of  insurance,  as  to  his  monthly  wages  for  services 
rendered  to  the  railway  company.  It  was  long  ago  wisely  held  that  an  em- 
ployer cannot  relieve  himself  from  responsibility  for  his  negligent  acts  by  any 
provision  in  the  contract  of  employment,  and  so  it  has  come  to  pass  that  the 
company  could  not  make  the  receipt  of  wages  a  waiver  of  this  jright  of  action. 
No  more  can  it  be  said  that  payment  and  receipt  of  benefits  under  a  contract  of 
Insurance,  such  as  is  alleged  In  the  answer,  should  bar  the  plaintiff's  action.^ 

It  is  gratifying  to  know  that  this  case  was  lately  afllrmed  in  the  Fed- 
eral Court  of  Appeals  for  the  £3ghth  Circuit.  It  is  proper  to  state, 
howeyer,  that  the  affirming  decision  did  not  go  to  the  full  length  of  the 
decision  rendered  by  Judge  Hallett.  It  held  that  the  contract,  where- 
by the  plaintiff  relinquished  his  right  pf  action  for  damages,  should  not 

>  The  learned  judge,  referring  to  482;  Johnson  v.  Railroad  Co.  (Pa.), 
oertain  cases  that  had  been  cited  to  29  AU.  Bep.  864;  Leas  v.  Renn.  (Ind. 
him,  said:  <<  I  am  amazed  to  find  that,  App.),  87  N.  E.  Bep.  428.  I  can  only 
In  several  courts  of  unquestioned  dig-  say  that  I  agree  with  none  of  them. 
nity  and  authority,  the  defense  here  The  reason  of  the  thing  stands  alto- 
made  has  been  fully  sustained:  Clem-  gether  on  the  other  side.*' 
ents  V.  BaUroad  Co.  (1894),  App.  Cas. 
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be  regarded  as  oonstitnting  a  good  delenee,  when  the  fdea  of  the  de- 
fendaat,  wMcfa  ebaired  that  if  the  relief  aasodstion  was  at  any  thne  short 
offnadB  to  meet  its  obligations  to  the  member,  aodi  member  oooldxaain- 
tain  an  aclioQ  agahigt  the  company,  failed  to  set  OQtthe  amagemeBt 
between  tiie  company  aad  the  employ^  with  soeh  fnlineafl  and  certainly 
that  the  coart  could  see  that  the  airangeraent  was  fair  and  reaaouUe 
and  not  against  public  policy,  nor  voidable  for  want  of  valuable  con- 
sideration. This  decision  was  rendered  by  Mr-  Circuit  Judge  Thayer 
&nd  concurred  in  by  Mr.  Circuit  Judge  Sanborn.  Mr.  Circuit  Judge 
Caldwell,  a  judge  of  great  ezperieooe  and  whose  utterances  are 
always  on  the  side  of  popular  right,  d^vored  the  Idlowhig  separate 
opinion :  — 

Assmnlng  that  contraete  of  this  charactsr  ai«  vMd^  this  ease  is  rightly 
tiedded  on  the  groimds  stated  in  the  opinion.  Bmt  snch  eoatracts,  in  so  far  as 
they  attempt  to  release  a  railroad  company  from  llabilitj  for  iajiuies  Inflicted 
on  Its  employes  through  its  nei^gence,  tre  without  safflcieat  oonsi4eration, 
agamst  pnbUc  policy  aad  Told,  aad  mast  nltUnately  be  so  declared.^ 

Nothing  more  clearly  illustrates  the  tendency  of  the  Federal  judicial 
mind  to  prop  up  money  and  power  than  the  way  those  judges  have 
dealt  with  this  question.  In  Viekan  v.  Chicago  Ac  J2.  Oo.,^  Mr. 
Federal  District  Judge  Allen,  sitting  in  the  (Xromt  Court  of  the  Unitad 
States  for  the  Northern  District  of  Illinois,  held  that  sudi  a  contract 
on  the  part  of  a  railway  employ^  is  valid,  and,  moreover,  that  it  can- 
not  be  avoided  on  the  ground  that  the  employ^  sigiied  it  without  read- 
ing it  or  understanding  its  purport,  or  on  the  ground  that  in  signing  it  he 
was  at  a  disadvantage  in  dealing  with  the  railway  oompany.  We  hare, 
then,  in  the  trend  of  recent  Federal  decisions,  indoding  the  remaricable 
deliverance  of  Judge  Ricks,  referred  to  in  our  lasttissue,*  a  tendency 
to  get  the  law  into  this  condition:  *'  Where  a  man  ships  goods  over  a 
railroad  and  accepts  from  the  railway  oompaay  a  hdl  of  lading  in 
which  the  company  endeavors  to  exonerate  itself  from  theeonseqnences 
of  its  own  neghgeooe,  the  clause  by  wliich  the  company  endeavors  to 
exonerate  itself  is  void ;  bat  where  a  railroad  company  assnmms  the 
bailment  of  human  lives  and  is  negligent  in  taking  pr<^>er  care  of 
them  —  and  no  matter  how  gross  its  negligence  maybe  —  it  may  con- 
tract that  if  it  provides  a  hospital,  kept  up  chiefly  by  the  funds  of  the 
very  men  whose  lives  are  in  its  chaige,  it  may  kill  and  maim  them  with 
impunity.*'  Such  decisions,  if  collected,  would  furnish  an  infaaoos 
chapter  in  the  progress  of  our  Jurisprudence. 

1  76  Fed.  Bep.  4i8.  >  81  Am.  Law.  Bev.  B94. 

2  71  Fed.  Bep.  189. 
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Ikjuhctions:  Lowest  Biddbx  vot  Eutitlsd  to  Injunction  to  Be- 
strun  p&brormancb  ow  municifix  work  let  to  u1ghb8t  bisdek. — 
In  the  CMe  ol  Colorado  Paving  Co.  v.  Murphy ^^  the  sole  question  be* 
fore  the  United  States  Girenit  Conrt  of  Api^eale  for  the  Eighth  Qronit 
was  whether  one  who  has  made  the  lowest  bid  for  monieipal  work  has 
such  an  interest  in  the  matter  that  he  can  mahitain  an  action  in  equity 
for  an  injunction  to  restrict  the  municipal  authority  from  entering  into 
a  contract  with  a  higher  bidder  for  the  doing  of  the  work.  The  court 
holds  that>  while  tax  payers,  in  conformity  with  the  settled  law,  have 
such  an  interest  in  the  matter  as  might  enable  them  to  maintain  a  suit 
lor  an  injunctioa,  yet  a  bidder  whose  bid  has  been  rejected  has  no  such 
interest,  although  the  governing  statute  might  require  the  contract  to 
be  let  to  the  lowest  responsible  bidder,  and  although  he  may  be  such 
bidder.  The  reason  is  that  the  statue  was  not  enacted  for  his  benefit^ 
or  for  the  benefit  of  any  class  of  persons  to  which  he  may  be  supposed 
to  belong. 


Injunction  :  to  Restrain  Quitting  EsiPLOTifENT. — In  the  case  of  Mvtual 
Beaerve  Fund  Life  Association  v.  New  York  Life  Insurance  Company 
and  Harvey,'^  the  English  Court  of  Appeal  hold  that  in  a  contract  of 
personal  service  a  stipulation  by  the  employed  to  *'  act  exclusively 
for"  bis  employers  does  not,  in  the  absence  of  a  negative  covenant, 
express  or  implied,  which  is  suflSciently  clear  and  definite,  confer  upon 
the  employers  a  right  to  obtain  an  Injunction  against  the  employed  to 
restrain  him  from  entering  into  the  employment  of  other  persons.' 


Naturalization:  Action  to  Set  Aside  not  Sustainable  bt  an 
Individual. —  In  the  case  of  McCarran  v.  Cooper^^  the  Supreme  Court 
of  New  York,  Appellate  Division,  First  Department,  lately  decided  that 
an  individaal  cannot  sue  to  set  aside  the  naturalization  papers  granted 
to  an  aUen,  (m  the  ground  that  they  were  procured  by  fraud,  since  the 
wroog,  if  any,  was  to  the  State,  and  not  to  the  individaal  citizen.  The 
court  cite  two  early  decisions  in  affirmation  of  this  conclusion,^  but  the 

1  78  Fed.  Bep.  28.  &    264;  I  De  Q.   M.  &  G.  604)  dis- 

s  75  L.  T.  Bep.  528.  tingoished. 

«  The  Whltwood  Chemical  Company  <  44  N.  Y,  Supp.  696. 

v.Hardman(64L.  T.Bep.  716;  (18^1)  »  Com.  v.  Paper,  1  Brewst.   (Pa,), 

2  Ch.  416)  considered  and  applied;  269;.Be  ShaiW^  2  Pa.  Dlst.  Rep.  250. 
Lumley  o.  Wagner  (19  L,  T.  Hep.  O. 


Digitized  by 


Google 


462  31   AMERICAN   LAW   REVIEW. 

propriety  of  the  decision  is  quite  obvious  on  principle.  It  is  clear  that 
some  competent  public  authority  must  bring  the  action.  In  the  second 
Pennsylvania  case  just  cited,  it  was  said  that  such  authority  must  be 
the  attorney-general  of  the  United  States,  by  himself  or  his  subor- 
dinates, or  the  attorney-general  of  the  State,  by  the  district  attorney  of 
the  county  in  which  the  naturalization  took  place. 


Evidence:  Phtsical  Examination  of  the  Plaintiff — Analysis  of 
Urine. —  In  Cleveland  &c.  B,  Co,  v.  HudcUestone^^  the  Supreme  Court 
of  Indiana  hold  that  a  plaintiff  in  an  action  for  personal  injuries  alleged 
to  have  produced  a  secretion  of  albumen  and  sugar  in  his  urine,  may 
be  required  to  produce  in  court  specimens  of  his  urine  for  analysis, 
accompanied  by  an  affidavit  that  it  was  voided  by  him, — the  privacy 
of  his  person  not  being  thereby  invaded,  the  urine  being  an  inanimate 
substance  and  no  part  of  his  person.  The  decision  proceeds  upon 
sound  views,  as  an  elaboration  of  the  opinion  would  show.  The  court 
take  the  view  that  it  is  against  conscience  for  an  actor  in  a  court  of 
justice  to  refuse  evidence  which  speaks  plainly  upon  the  merits  of  his 
action.  The  doctrine  that  a  person  seeking  relief  at  the  hands  of  a 
court  of  justice  ought  to  come  with  clean  hands  and  make  frank  dis- 
closures should  be  held  applicable  in  courts  of  law  as  well  as  in  courts 
of  equity.  No  action  should  be  tolerated  when  maintained  by  a  suitor 
who  insists  upon  concealing  the  truth. 


Injunotion:  RssTRAiNiNa  BoTOOTTiNG  AND  PiCKKTiNG. —  We  are 
glad  to  note  a  wholesome  decision  rendered  by  the  Supreme  Judicial 
Court  of  Massachusetts  in  the  case  of  Vegdahn  v.  Ourtner^^  and  one 
which,  though  the  subject  of  some  adverse  criticism,  presents  an 
agreeable  contrast  to  the  cowardly  manner  in  which  the  courts  of  some 
other  American  jurisdictions  have  treated  the  same  question.  We  are 
sorry  that  so  able  a  judge  as  Mr.  Justice  Holmes  dissented.  What  the 
court  held  was  that  the  maintenance  of  a  patrol  of  two  men  in  front 
of  plaintiff's  premises,  in  furtherance  of  a  conspiracy  to  prevent, 
whether  by  threats  and  intimidations  or  by  persuasion  and  social 
pressure,  any  workman  from  entering  into,  or  continuing  in  his  employ- 
ment, would  be  enjoined.  The  decision  of  the  New  York  Court  of 
Appeals  in  Curran  v.  Galen,  was  decided  upon  substantially  the  same 

1  46  N.  E.  Rep.  678.  >  48  N.  E.  Rep.  1077. 
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principle,  though  it  was  an  action  at  law,  and  is  equally  to  be  com- 
mended. In  that  case  it  appeared  that  plaintiff,  who  had  been  dis- 
charged from  employment  by  a  brewing  company,  brought  an  action 
for  damages  against  the  defendants  for  conspiring  and  confederating 
together  to  procure  his  discharge  and  prevent  him  from  obtaining 
employment.  The  defendants  in  their  answer  alleged  as  a  defense  that 
they  were  members  of  a  Workingman's  Assembly,  Knights  of  Labor, 
which  had  an  agreement  with  a  Brewing  Association,  composed  of  the 
brewing  companies,  that  all  their  employes  should  be  members  of  the 
assembly,  and  that  no  employ^  should  work  for  a  longer  period  than 
four  weeks  without  becoming  a  member ;  that  what  the  defendants  did 
in  obtaining  the  plaintiff's  discharge  was  as  members  of  the  assembly 
and  in  pursuance  of  this  agreement,  upon  his  refusing  to  become  a 
member.  Plaintiff  demurred  to  this  defense,  and  it  was  held  that  the 
same  was  insufficient  in  law,  and  that  the  demurrer  should  be  sus- 
tained. 

In  the  opinion  of  the  court  in  this  case,  it  was  said:  — 

*<  Every  citizen  is  deeply  interested  in  the  strict  maintenance  of  the  consti- 
tutional right  freely  to  pursue  a  lawful  ayocatlon,  under  conditions  equal  as  to 
all,  and  to  enjoy  the  fmlts  of  his  labor,  without  the  imposition  of  any  condi- 
tions not  required  for  the  general  welfare  of  the  community.  The  candid 
mind  should  shrink  from  the  results  of  the  operation  of  the  principle  contended 
for  here;  for  there  would  certainly  be  a  compnlsion,  or  a  fettering,  of  the  in- 
dividualj  glaringly  at  yariance  with  that  freedom  in  the  pursuit  of  happiness 
which  is  believed  to  be  guaranteed  to  all  by  the  provisions  of  the  fundamental 
law  of  the  State.  The  sympathies,  or  the  fellow  feeling  which,  as  a  social 
principle,  underlies  the  association  of  workingmen  for  their  common  benent, 
are  not  consistent  with  a  purpose  to  oppress  the  individnal  who  prefers  by 
single  effort  to  gain  hislivelihood.  If  organization  of  workingmen  is  in  line  with 
good  government,  it  is  because  it  is  intended  as  a  legitimate  instrumentality  to 
promote  the  common  good  of  its  members.  If  it  militates  against  the  general 
public  interest,  if  Its  powers  are  directed  towards  the  repression  of  individual 
freedom,  upon  what  principle  shall  it  be  justified?  " 


Cabbiebs  of  Passengbrs:  Is  ah  Unboxkd  and  Uncbaied  Bictcle 
Baggaoe?  —  This  qnestion  has  been  decided  for  the  first  time  by  the 
St.  Louis  Court  of  Appeals  in  the  negative,  in  a  very  satisfactory  opin- 
ion written  by  Judge  Bond.^    Omitting  the  statement  of  facts,  which 

1  State  ez  rel.  etc.  o.  lilssouri  Pacific  B.  Co.,  decided  May  18th,  1897,  not 
yet  reported. 
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seems  unncoesearj  to  indicate  the  views  on  whkh  the  ooart  proceed,  tbe 
opinion  of  the  court  is  as  follows : — 

The  right  to  the  carriage  of  his  ordinary  or  personal  baggage  as  a  part  of  th<^ 
consideration  paid  by  a  traveler  for  his  own  transportation,  sprang  originally 
from  snch  concessions  made  by  the  carrier  for  the  purpose  of  attracting  travel 
OTer  his  line.  Once  established,  tbe  cnstoa  soon  becaae  vnlyersal  and  ripeaed 
into  a  right  enforceable  nnder  the  common  law.  In  this  and  many  other  States 
it  has  received  legitimate  sanction  and  definition.  Under  our  statutes  the 
charges  of  the  carrier  for  transportation  are  fixed  by  law  and  are  required  to 
Include  the  carriage  of  100  pounds  of  **  ordinary  baggage  "  and  its  proper 
checking.*  To  solve  the  question  presented  by  this  appeal,  it  is  therefore 
necessary  to  determine  what  is  meant  by  Uie  term  "  ordinary  baggage,"  and 
whether  the  bicycle  tendered  the  defendant  belonged  to  this  class.  Ordinary 
baggage  is  made  up  of  two  elements.  First,  certain  things  which  may  become 
SQch.  Second, 'the  bags,  trunks,  valises,  satchels,  packages  or  other  receptacles 
in  which  things  are  to  be  put  before  they  can  be  deemed  baggage.  In  other 
words,  the  bag  or  other  receptacle  and  their  contents  are  both  necessary  com- 
ponents of  the  legal  Idea  conveyed  by  the  term  baggage.'  As  to  the  things  which 
may  become  baggage  when  properly  contained,  or  as  to  what  may  be  called  the 
subjects  of  baggage,  the  definitions  given  In  the  decisions  and  by  the  text- writers, 
tfaongh  necessarily  wanting  In^xpllcltness  from  tbe  difficulty  of  enumerating  all 
the  articles  which  may  become  baggage,  are  yet  full,  comprehensive  and  in 
perfect  accord  in  their  statements  of  the  mles  of  law.  Probably  the  best 
definition  is  that  of  Chief  Justice  Ck>ckbam  in  Macrow  v.  Great  Western 
Railway.'  It  is  said  in  that  case:  '*  We  hold  the  true  rule  to  be,  that 
whatever  the  passenger  takes  with  him  for  his  personal  use  or  conve- 
nience, according  to  the  habits  of  the  particular  class  to  which  he  belongs, 
either  with  reference  to  the  immediate  necessities  or  the  ultimate  purpose 
ol  the  journey,  must  be  considered  as  personal  luggage.**^  All  other 
things  can  only  be  taken  as  baggage  when  accepted  as  such  by  the  carrier.^ 
Under  these  rules  of  law  can  it  be  said  that  plaintiff's  bicycle  should  have  been 
accepted  by  the  defendant  as  ordinary  baggage  in  the  state  and  condition  in 
which  it  was  tendered?  Bicycles  were  invented  as  early  as  18 1 9."  The  form 
in  which  they  were  first  made  resembles  their  general  appearance  to-day>  the 
material  difference  being  in  the  manner  of  propulsion.  At  first  they  were 
driven  by  strikint;  the  feet  of  the  rider  against  the  ground.  Kow  they  are  pro- 
pelled by  the  action  of  the  feet  of  the  rider  upon  pedals  attached  to  a  crank, 
over  which  a  chain  runs  connecting  the  rear  wheel.  In  1869  the  present  princi- 
ple of  locomotion  was  adopted.    At  that  time  the  relative  size  of  the  two 

1  Rev.    Stat.    1889,  sections  2678-  1646-1649;    Hutchinson  on  Carriers, 

2606.  Sec.  685;  Hudstonv.  By.  Co.,  4  Q.  B. 

*  See  Century  Dictionary  definition  L.  R.  866 ;  Whitmore  v.  Steamboat 
of  baggage.  Caroline,  20  Ifo.  1.  c.  518;  Spooner  o. 

«  6  Q.  B.  (L.  R.),  loc.  clt.  622.  RaUway,  28  Mo.  App.  408. 

*  Afiarmed  in  Railroad  v,  Fraloff,  *  Encyclopedia  Britannica,  3  Vol., 
110  U.  S.  24.                                               p.  675;  Centnry  Dictionary,  definition 

«  Elliott  on  Railroads,  4  Vol.,  Sec.      and  cut  of  velocipede. 
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wheels  was  changed^  so  that  one  was  many  times  larger  than  the  other.  Now, 
however^  the  change  in  the  size  of  the  wheels  has  been  abandoned  and  the  origi- 
nal equality  In  that  respect  restored .  When  flrst  nsed  they  were  termed  veloci- 
pedes. Shortly  afterwards  the  term  bicycle  was  nniversally  adopted.  Both  terms 
are  treated  as  convertible  by  the  lexicographers  and  are  defined  as  ^*  a  light 
vehicle  or  carriage."  ^  So  in  cases  involving  the  nse  of  streets,  the  payment  of 
tolls,  and  liabQity  for  ne^gence,  bicycles  are  uniformly  held  to  be  vehicles  or 
carriages.^  This  consensus  of  authority  establishes  that  the  locomotive  macliine 
known  as  a  bicycle  belongs  to  the  genus  vehicle  or  carriage.  Taking  plaintUTs 
^  as  a  type  of  the  bicycle  of  to-day  (and  leaving  out  of  view  for  the  moment  tlie 
fact  that  it  was  unpacked  and  unprotected  when  tendered  to  defendant) ,  was  it 
a  thing  comprehended  within  tiie  definition  of  personal  or  ordinary  baggage?  Of 
course,  it  has  no  utility  during  the  trip.  It  is  claimed,  however,  that  it  was 
convenient  and  useful  at  the  end  of  the  journey  as  a  method  of  further  loco- 
motion. Conceding  this  to  be  true,  cannot  the  same  be  said,  and  with  equal 
truth,  of  every  other  form  of  a  vehicle  or  carriage  which  the  traveler  might 
be  able  to  own.  Some  of  these,  as  the  two  wheel  skeleton  cart  used  in 
training  horses^ —  fall  within  the  statutory  limit  of  one  hundred  pounds 
as  to  weighty  and  so  indeed  might  the  light  sin^e  seated  buggy  often 
observed  on  the  streets.  All  of  these  vehicles  would  doubtless  contribute 
as  much  to  the  convenience  and  pleasure  of  the  particular  class  using  them  at 
the  end  of  a  journey  as  bicycles  wbuld  to  their  owners.  But  we  have  not 
been  cited  to  any  authority  from  any  source  holding  that  a  carrier  must  receive 
as  ordinary  baggage  a  vehicle  or  carriage,  however  variant  its  form.  It  is 
clear,  therefore,  that  other  things  than  mere  utility  or  convenience  at  the  end 
of  the  journey  must  concur  before  we  are  justified  in  holding  a  thing,  having 
such  use  only^  an  article  of  personal  baggage.  But  it  may  be  argued  that  the 
lesser  size  of  the  bicycle  than  other  forms  of  the  genus  vehicle  to  which  it 
belongs  suffices  to  distinguish  it  from  the  general  class  and  bring  it  within  the 
meaning  of  ordinary  baggage.  The  fault  of  this  reasoning  is  that  it  overlooks 
the  fact  that  bicycles,  though  lighter  and  smaller  than  other  vehicles,  are  so 
delicately  constructed^  in  the  effort  to  secure  the  greatest  strength  compatible 
to  the  lighest  weight,  that  their  handling  necessarily  requires  the  greatest  care 
and  skill,  as  well  as  ample  space  to  prevent  injury  by  external  contact.  In  view 
of  these  considerations  the  argument  based  on  a  difference  in  size  between 
bicycles  and  other  vehicles  loses  its  force.  Our  opinion  is,  that  from  their 
nature,  structure,  and  classification,  bicycles  belong  to  those  things  which  are 
properly  the  subjects  of  freight  contracts,  and  are  not  embraced  in  the  class  of 
things  denoted  by  the  words  personal  or  ordinary  baggage.  They  have  been  in 
much  use  both  here  and  in  England  for  some  years.  We  have  been  wholly 
unable  to  find  any  precedent  for  a  different  conclusion.  As  a  matter  of  general 
learning  we  do  know  that  bills  have  been  introduced  in  the  legislative  bodies 

1  Century  Dictionary,  Worcester's  28  L.  R.  A.,  p.  608;  Greiger  o.  Turnpike 

Dictionary   (Supplement),  Webster's  Road,  28  L.  R.  A.  (Pa.)  458;  Com.  v. 

International  Dictionary,    definitions  Forrest,  29  L.  R.  A.  (Pa.)  865;  Twilley 

of  velocipede  and  bicycle.  o.  Perkins  (Md.),  19  L.  R.  A.,  p.  682^ 

*  Mercer  o.  Corbin,  8  (Ind.)  L.  R.  and  notes. 
A.  221;  Thompson  v.  Dodge  (Minn.), 
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of  the  different  States  to  make  it  the  duty  of  carriers  to  transport  them  as  ordi- 
nary or  personal  baggage.  This  demonstrates  that,  in  the  judgment  of  the  pro- 
fession at  large^  they  have  no  right  to  be  so  considered,  in  the  absence  of  an 
express  statute.  While  the  terms  in  question  are  flexible  and  may  include  the 
new  uses,  falling  with  the  legitimate  scope  of  their  meaning,  which  arise  In  the 
growth  of  society,  we  are  not  warranted  in  giving  them  a  new  meaning  so  as 
to  cover  different  subjects  not  within  the  principle  upon  which  they  are  founded. 
To  do  this  would  be  judicial  legislation. 

Another  view  of  this  case  presents  an  insurmountable  obstacle  to  the  relief 
asked.  The  bicycle  was  neither  boxed,  packed  or  guarded  in  any  way  when 
plaintiff  demanded  its  reception  as  baggage.  The  law  does  not  recognize  as 
baggage  the  things  contained,  as  discerpted  from  the  bag,  box,  trunk,  boxing 
case  or  receptacle  which  contains  them ;  nor  is  any  duty  cast  upon  the  carrier 
to  receive  personal  baggage  until  it  has  been  placed  in  a  condition  of  reasonable 
•  security  for  handling  and  transportation.  Under  the  facts  shown  in  this  record 
the  defendant  had  the  absolute  right  to  refuse  to  accept  the  bicycle  tendered  as 
personal  baggage  (irrespective  of  any  question  as  to  its  right  to  be  so  classed), 
on  the  ground  that  It  was  not  deliverable  to  him  as  such  until  it  had  been  prop- 
erly packed,  crated  or  otherwise  protected,  from  the  perils  of  handling  and 
transportation.  The  result  is  that  the  judgment  of  the  trial  court  in  awarding 
a  peremptory  writ  of  mandamus  was  erroneous.  It  will  therefore  be  reversed. 
All  concur. 
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CORRESPONDENCE. 


RESTRICTIVE  INDORSEMENTS:   A  CRITICISM  OF  MR.  WORTH. 

Philadelphia,  April  17th,  1897. 
To  the  Editors  of  the  American  Law  Beview: 

I  am  extremely  surprised  that  an  article  so  ill-tempered  in  its  lan^age  as  the 
one  on  «*  Courts  v.  Clearing  Houses  "  should  have  been  allowed  in  a  publica- 
tion presumed  to  deal  and  speak  judicially  with  matters  pertaining  to  the  law 
and  decisions. 

The  law  of  indorsements  as  stated  by  Mr.  Worth  in  *<  Courts  ^.  Clearing 
Houses  "  is  correct  and  was  ably  set  forth  in  Crane  v,  Bank,i  cited  by  the  writer 
of  tliat  article,  but  I  think  that  clearing  house  officials  in  formulating  rules  do 
not  *'  seek  out  strange  devices  and  fasten  them  upon  the  business  world  against 
the  protests  of  the  courts  "  but  rather  strive  to  attain  a  certain  measure  of  cer- 
tainty, for  there  is  no  more  baneful  enemy  of  business  enterprise  than  uneet' 
tainty. 

1  think,  however,  they  erred  in  spreading  broadcast  circulars,  all  arising 
from  the  action  of  the  New  Tork  Clearing  House.  They  only  tended  to  aggra- 
vate the  anxiety  and  create  distrust  among  business  men  — the  law  had  dot 
been  changed  —  only  their  interpretation  of  it  had  been  corrected,  and  even 
now  some  of  them  are  befogged  on  the  subject. 

The  case  that  created  all  this  commotion  was  not  the  Pennsylvania  case  of 
Crane  v.  Bank  but  that  of  the  National  Park  Bank  v.  The  Seaboard  Bank.* 

New  Yorkers  have  so  little  regard  of  anything  outside  of  their  own  world 
that  a  case  in  Pennsylvania  would  scarce  cause  a  ripple  —  it  was  only  when  their 
own  fold  was  invaded  that  the  scare  was  created. 

In  the  New  Tork  case  a  check  for  $8  had  been  raised  to  91,800  and  paid  by  the 
National  Park  Bank  to  the  Seaboard  National  Bank  to  whom  it  had  been  sent  by 
a  bank  at  Eldrcd,  Pa. ,  indorsed  *  *  for  collection  for  account  of  Eldred  Bank.  *•  The 
plaintiff  argued  that  a  person  who  collects  a  draft,  asserts  its  genuineness,  and  is 
bound  to  repay  the  amount  in  such  cases  as  this,  whether  he  indorses  it  or  not. 

Defendant  claimed  that  the  Eldred  Bank  was  a  mere  agent—  and  that,  having 
received  the  money  and  paid  it  to  his  principal,  it  was  absolved  from  liability, 
and  the  court  decided  in  favor  of  the  defendant  in  a  very  short  opinion.  This 
case  was  followed  by  one  in  the  U.  S.  District  Court — U.  S.  o.  Amer.  Bx.  NatL 
Bank. 

In  none  of  these  cases  was  the  Pennsylvania  case  cited  by  court  or  counsel; 
although  I  will  agree  with  Mr.  Worth  in  saying  that,  for  lucidity  of  expression, 

1  ITS  Penn.  St.  666.  «  114  N.  T.  98. 
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all  of  the  cases  cited  by  him  are  better  than  the  ones  that  started  the  New  York 
Clearing  Honse  ''  on  the  run  and  all  the  others  scampering  after." 

Their  action,  however,  was  not  to  create  but  allay  distrust,  as  they  had  here- 
tofore supposed  that  they  had  the  same  recourse  to  previous  indorsers  whether 
the  indorsement  was  general  or  restricting. 

The  record  in  the  Pennsylvania  Case  does  **  no$  show  a  breach  of  trttst  by  the 
Clearing  House  officials  or  a  fraudulent  conversion  of  money  belonging  to  the 
Washington  firm,"  a  deliberate  conspiracy  of  which  the  Clearing  House  was  the 
instigator  and  beneficiary,  the  Keystone  Bank  a  mere  scapegoat  and  the  Wash- 
ington firm  predestined  victim. 

Thli  Uaguag*  Is  very  '<  Biyanesque ''  and  is  not  borna  out  by  the  records  or 
facts,  and  certainly  displays  a  wof ul  ignorance  of  the  methods  by  which  banks 
make  their  clearings  either  in  New  York,  Philadelphia  or  St.  Louis.  The  checks 
are  placed  in  sealed  envelopes  with  the  amounts  stated  on  the  outside.  The 
Qkarinp  S<mt%  eJkialM  bav^  n^  imawladtf^  of  tks  c^mientB  n/  ^  mvelope»  and 
oarCoMy  are  im  i§nafww$  efilmthwmettr  ofth€  JmioremmHU  that  the  checks  bear. 
Tbat  being  the  caMt  bow  could  the  Washbigton  flm  hare  baentbe  ^^porwlettlBad 
victim." 

AU  errors,  etc,  are  corrected  between  the  banks  pajrty  thereto.  The  Clearing 
House  is  never  called  in  except  to  arbitrate  dis|»iitea. 

The  idea  of  the  Keystone  Bank  being  a  *^  scapegoat "  is  laughable  to  all 
Fhiladelphians.  It  victimized  every  one  it  could  get  within  its  clutches  —  tn- 
olndlng  the  city  of  Philadelphia,  whose  treasurer  was  sent  to  the  Penlteatisry 
lor  his  ilMoinga.  The  president  of  the  bank  is  a  fugitive  from  jnstloe  with  a 
reward  hanging  over  him.  The  officers  of  its  ally,  *<The  Spring  Garden 
Bank,"  were  also  sent  to  prison,  and  they  and  the  city  treasurer  were  recently 
pardoned.  In  a  recent  suit  entered,  the  city  of  Philadelphia  stated  that  after 
business  on  the  19th  of  March,  1801,  the  city  treasurer  delivered,  in  pursuance 
of  a  practice  for  the  safety  of  the  city's  funds,  over  •58,000.  On  this  same  night 
the  officers  of  the  bank  abstracted  over  #19,000  of  checks,  and  put  them  throof^ 
the  Clearing  House  the  next  day  without  giving  the  city  credit  for  them.  This 
is  one  of  the  many  little  practices  of  the  scapegoat  cited  by  Mr.  Worth. 

Working  himself  into  a  righteous  indignation  he  speaks  about  a  ^<  skin  game  " 
perpetrated  by  the  Clearing  House  upon  Crane,  Parris  &  Co.,  but  the  '*  skin« 
ning  "  was  all  done  by  the  Keystone  Bank,  who  were  allowed  to  continoe  by  the 
Treasury  Department  when  its  affairs  were  known  by  the  examiner  to  have 
been  insolvent  long  before  the  day  it  was  closed. 

The  checks  retained  by  the  Clearing  House  until  Ui  indebtedne$s  for  tAotfnem- 
ina's  exchange  (not  its  general  indebtedness)  was  paid,  was  in  pursuance  of  an 
agreement  made  with  the  bank.  The  worst  that  can  be  said  Is  that  it  was  a 
mistake  of  judgment—- as  they  had  no  knowledge  of  any  indorsements  and 
could  have  conspired  with  no  one  to  defraud  the  owners  of  the  cheeks. 

I  am  not  writing  in  a  spirit  of  oontroversy,  but  to  correct  an  injustioe  done  te 
the  Clearing  Houses,  and  to  show  that  with  all  the  elaborate  analysis  of  Crane  «. 
Bank,  it  had  no  effect  on  the  <*  fog  horn  "  as  he  called  it,  but  that  the  commotion 
was  caused  by  oases  that  be  does  not  even  cite. 

Yours  truly, 

Charles  F.  Wignall. 

408  Chestnut  St.,  PbjIpADElphia. 
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A  HEPLT  TO  THE  ABOVE. 

n  th4  SdUan^  of  the  Amirtean  Law  BevUw: 

In  reply  to  Mr.  Wignairs  criticAams,  1  lunre  bnt  little  to  add  to  what  bM 
already  been  said,  and  nothing  whaterer  to  take  back.  The  case  of  the  Sea« 
board  bank,i  was  decided  March  19,  1S69;  early  In  October  of  that  year,  the 
Tohmte  in  which  ft  is  officially  reported  was  placed  in  the  St.  Louis  Law 
Library ;  and  before  the  close  of  that  year  the  decision  was  to  be  f  otmd  hi  CTery 
well  equipped  library  west  of  the  Allegheny  mountains.  The  Mercantile  Adjuster 
circulates  widely  among  bankers  throughout  the  United  States  and  Canada; 
and,  in  its  issue  of  August,  1896, 1  undertook  to  write  up  the  Seaboard  case; 
to  show  that  it  rests  on  the  authority  of  La  Farge  v.  Kneeland,^  decided  in 
August,  1827;  and  that  the  latter  rests  on  the  authority  of  Cox  v.  Prentice,' 
decided  in  January,  1815 ;  all  three  cases  being  grounded  on  the  obvious  principle 
that  '*  an  agent  who  receives  money  for  his  principal  is  liable,  aa  principdlf  so 
long  as  he  stands  in  his  original  situation,  and  until  there  has  been  a  change  of 
circumstances,  by  his  having  paid  over  the  money  to  his  principal,  or  done 
something  equivalent  thereto.*'  But  in  preparing  the  article  which  Mr.  Wig- 
nail  criticises,  with  so  much  zeal  and  so  little  ^owledge,  this  New  York  case 
was  studiously  ignored.  Because  it  occurred  to  me  that,  to  parade  that  case 
before  Judge  Thompson*  would  be  in  no  better  taste  than  reading  Waverlep  to 
Walter  Scott,  or  quoting  Jamdyce  and  Jamdyce  to  Charles  Dickens;  and  would 
insult  the  intelligence  of  the  broad-gauge  lawyers  who  patronize  the  Rbvibw. 
For  with  readers  of  that  character,  this  New  Tork  case  was  as  obsolete,  as 
much  a  thing  of  the  past,  as  any  moss-covered  tradition  of  the  Six  Nations 
could  possibly  be.  Mr.  Wignall,  however,  now  asks  us  to  believe  that,  in  the 
midsummer  of  1896,  the  New  York  Clearing  House  first  became  aware  of  the 
existence  of  that  decision.  And  the  immediate  result  was  most  disastrous  to 
the  business  interests  of  the  country.  To  borrow  Mr.  Wignall's  exact  language, 
it  "  started  the  New  York  Clearing  House  on  the  run,  and  all  the  others  scamper- 
ing after."  He  further  tells  us  that  "  this  case  was  followed  by  one  in  the  U. 
S.  District  Court,  United  States  v.  American  National  Bank;"  by  which  it  is 
fair  to  presume,  he  means  U.  S.  Bank,^  decided  in  September,  1895. 

But  when  he  gravely  assures  us  that  neither  the  case  decided  at  Albany  in 
March,  1889,  nor  that  decided  at  Brooklyn  in  September,  1895,  <^  cite  the  Penn'a 
case,"  decided  in  February,  1896,  he  fairly  breaks  his  own  record,  as  it  were. 
Indeed,  the  editor  of  the  Bankere^  Magazlney  disguised  and  masquerading  as  a 
Philadelphia  lawyer,  could  not  well  blunder  more  stupidly.  Mr.  Wignall  not 
only  insinuates  that  I  have  violated  Pennsylvania's  statute  against  cruelty  to 
animals,  but  he  does  more  —  he  charges  me  with  being  ignorant  of  Clearing 
House  methods.  As  to  that  count  of  his  indictment,  I  claim  no  other  knowledge 
than  is  to  be  gained  by  a  careful  reading  of  the  opinions  of  such  lawgivers  as 
Judge  Williams. 

Mr.  Wignall,  on  the  other  hand,  betrays  a  degree  of  familiarity  that  is 
decidedly  suspicious ;  Indeed,  If  he  had  actually  guided  the  knife  with  which 

1  lU  N.  T.  28.  8  3  M.  A  S.  844. 

2  7  Cow.  460.  *  70  Fed.  Rep.  282. 
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Crane  and  Parrls  were  so  artistically  flayed  by  the  Philadelphia  high-binders, 
my  critic  could  scarcely  have  portrayed  the  modus  operandi  with  greater  par- 
ticnlarity.    Again,  he  says  my  language  is  M  very  Bryanesqne." 

Nowy  without  knowing  just  what  that  charge  involyes,  and  not  wishing  to  run 
any  chances,  I  merely  **  deny  the  allegation  and  scorn  the  allegater.''  What  I 
am  especially  desirous  to  avoid,  so  far  as  possible^  is  the  style  of  which  my 
critic  shows  himself  so  complete  a  master. 

Gbo.  C.  Worth. 

St.  LouiSy  May,  1896. 
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BOOK  KEVIEWS- 

flTBBimuonr  aus  pbm  Ixtsiuiatiomalbn  CnriLPROOBSSBKCHT.— Vntex  beiondeier 
Berttokslohtlgang  der  Neaen  OesterreiohlMlien  Oiyllprooessgesetse.  Von  Db.  Gustay 
Walkbb.  Wlen,  1897.  Made*  Mtae  k.  tt.  k.  Hof -Yerlags-  and  Uniyersltilts-Boohluuid- 
hmg.   L   Kohlmarkt,  20.    1  yoL    pp.  282. 

This  Tolame,  as  its  title  indicates,  treats  of  the  conflict  of  laws  in  the  field  of 
Intemational  remedial  law,  or  as  is  perhaps  better  understood  in  onr  law 
phraseology,  of  private  intemational  law.  The  book  has  particular  reference 
to  the  recent  Austrian  legisliUdon  on  this  subject,  adopted  on  the  initiatiye  of 
the  Minister  of  Justice,  Gleispach,  to  whom  it  is  respectfully  dedicated  by  the 
author,  Dr.  Walker,  a  distinguished  jurist  and  advokat  of  Vienna. 

The  new  '^  civilprocessrecht "  marks  an  era  in  Austrian  jurisprudence,  and  is 
hailed  as  the  greatest  achievement  in  the  high  plane  of  public  law  since  the 
great  Ciyil  Code  of  the  empire. 

There  are  Indeed  many  dif3cult  questions  which  arise  out  of  the  conflict  of 
our  own  laws  between  the  States;  but  the  difficulties  are  infinitely  greater  in 
continental  Europe,  where  intemational  relations  are  so  close,  and  the  several 
systems  of  laws  and  administration  so  foreign  to  each  other.  This  new  law 
and  this  treatise  have  alike  for  their  commendable  purpose,  to  quote  its  lan- 
guage, **  to  settle  some  of  the  conflicts  of  private  intemational  law,  which  by 
reason  of  the  co-existence  of  numerous  and  often  very  different  systems  of  law 
in  the  States  of  the  earth,  have  arisen  between  them."  So  great  have  been  the 
conflicts  and  the  uncertainties  in  this  important  field  of  law,  that  law-writers, 
like  the  Skalden  Jatgejr  in  Ibsen's*'  Kronpriltendenten,"  have  come  to  ''  doubt 
their  own  doubts."  Whatever  tends  to  settle  some  of  these  in  an  authoritative 
way,  is  an  important  gain  to  jnrispradence  and  to  the  administration  of  the  law 
between  nations. 

The  two  conflicting  principles  which  have  contended  in  the  administration  of 
justice  when  the  lex  fori  and  the  lex  loci  conflict  have  been  those  of  reciprocity 
and  of  retaliation.  And  of  the  former,  two  modes  are  distinguished,  —  formal 
or  absolute,  and  material  or  relative,  reciprocity.  The  Austrian  system  is  based 
upon  the  principle  of  "  absolute  reciprocity,"  which  only  comes  into  play 
«  when,  in  a  case  of  conflict  of  laws,  the  foreign  State  makes  no  distiction  be- 
tween its  subjects  and  the  subjects  of  Austria."  If  it  makes  a  discrimination, 
alike  discrimination  is  made  by  the  Austrian  courts  against  the  foreigner 
whenever  the  conflict  of  laws  gives  an  opportunity  for  the  application  of  the  lex 
talionis. 

On  the  whole  the  work  is  a  valuable  contribution  to  a  great  subject;  and 
marks  a  step  in  advance  in  the  high  project  for  unity  of  jurisprudence  and 
comity  of  administration  in  private  intemational  law.  It  is  rich  in  citations 
and  authorities,  and  makes  an  exhaustive,  comparative  study  of  the  different 
projects  of  codification  of  private  international  law  by  jurists  of  Europe  and 
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America,  among  which  the  great  work  of  the  late  David  Dudley  Field,  «  Out- 
lines of  an  International  Code/'  has  a  commanding  place. 

JosspH  Whblbss. 
St.  Louis. 

RULiNo  OASBS.^Rallnff  Gates  —  Anansed,  aimotated  and  edited  by  Robuet  Oampbbll, 
M.  A.,  of  Lincoln'!  Inn,  Banrlalet-at-Law,  Advocate  ml  the  Scotch  Bar,  and  later  Fel- 
low of  Trinity  Hall,  Cambridge.  Aselated  by  other  members  of  the  Bar,  with  American 
Kotes  by  Iryiho  Bbowvb,  formerly  editor  of  the  American  Reports  and  the  Albany 
LawJonmaL  Tol.  X.  Kasement— Estate.  LondOB:  BtorensaadSoM.ltelted.  Bos- 
ton, U.  8.  A.:  The  Boston  Book  Go.,  Law  Publishers  aad  BoehseOers.  UHL  pp.  8BI 
aadXXXn.   Price,  I6JI0  per  vol. 

This  will  doubtless  be  regarded  as  the  most  interesting  volume  of  this  series 
thus  far  published.  It  will  certainly  be  so  regarded  by  any  ooe  interMled  parti- 
cularly In  real  property  law,  tor  the  subjects  in  this  Tolmne  are  almo«t  wfaoOy 
real  property  subjects.  The  title  S(uement9  occupies  more  than  three  Inmdred 
pages.  Twenty-one  cases  are  printed  in  full,  coverteg  all  branches  of  the  sub- 
ject. They  are  arranged  under  six  sections  treatlBg  of  the  Nature  of  Sase- 
mentSy  their  Acquisition,  Particular  Sasemoits,  Frcrflts  A  Prendre,  SztlnctloD  of 
Easements,  Remedies  for  Disturbance  of  Easements.  There  are  seTerml  very 
full  notes  by  both  the  English  and  American  edftors.  We  have  had  occasioo 
to  examine  some  of  these  notes  in  detail  and  caa  testify  to  tiieir  coCTeclnaaa 
and  value. 

The  number  of  cases  cited  is  about  twenty-two  hundred,  of  wfaidi  sumuwhl 
more  than  half  are  English. 

It  is  announced  that  an  index  will  be  published  soon  together  witii  consoli- 
dated Tables  of  English  and  American  Cases,  and  Addenda  up  to  date.  This 
will  not  only  serre  as  a  gnide  to  the  contents  of  ^e  volumes  already  published 
but  will  also  indicate  the  principal  and  subordinate  titles  under  which  the 
remaining  topics  of  this  work  will  be  treated. 

Thx  Pbxsuicption  or  Innocbnob  m  Cbixival  Casks.— By  Jambs  Bbadlbt  Tratbb, 
LL.D.    Reprinted  from  Tale  Law  Journal  for  March,  1897. 

This  monograph  of  thirty  large  pages  in  long  primer  Is  the  work  of  one  who 
is  recognized  as  a  master  in  the  law  of  eyidence.  It  will  repay  perusal  by  the 
student  or  by  anyone  who  has  a  professional  interest  in  the  subject  discussed. 

WuuzEmrs'  Uhdbbhux  on  Tbvsts  avd  TBnsTBBS.— The  Law  relating  to  PrlTate  Tmsts 
and  Trustees.  By  Arthur  Undbrhill  M.A.,  LLD.,  of  Lincoln's  Inn,  and  the  Chancery 
Bar,  Barrlster-at-Law,  Author  of  "  A  Treatise  on  the  Settled  Land  Acts,**  etc.,  etc. 
Fonrth  Edition,  Enlarged  and  Revised.  First  American  Edition,  by  F.  A«  Wisusaiius 
and  Adolph  Wislisbvus,  of  the  St.  Louis  Bar.  St.  Louis:  the  F.  H.  Thomas  Law 
Book  Co.    1806. 

It  may  be  safely  said  that  no  legal  treatise  readies  a  fourth  edition  unless  it 
possesses  decided  merits,  perhaps  it  might  be  said,  exceptional  merits;  and 
this  is  even  more  certainly  the  case  In  England  than  in  this  country,  where 
activity  on  the  part  of  the  publisher  in  urging  one  of  his  publications  on  a  far 
more  numerous  profession  will  often  procure  a  certain  measure  of  success  tx 
an  imperfect  work.  The  excellent  work  of  Mr.  Underbill  which  is  now  for  the 
first  time  offered  to  the  American  bar  with  American  notes,  has  heietofort 
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fonmd  its  way  to  the  shelves  of  the  more  discriminatlDg  members  of  the  prof e^ 
sloii  in  spite  of  this  serious  defect.  Now,  that  it  has  been  adapted  to  the  wants 
of  the  American  practitioner  by  a  thorough  annotation  from  the  American 
reports,  vastly  expanding  the  illustrations  of  the  doctrines  expounded  in  the 
text  and  developing  those  features  in  which  our  jurisprudence  has  diverged 
from  that  of  the  mother  country,  It  may  reasonably  be  expected  that  the  work 
win  enjoy  a  largely  increased  demand  In  this  country.  The  plan  <^  the  work 
is  that  of  a  systematic  statement  in  chapters,  sections  and  paragraphs  of  the 
^mcipies  of  the  law  of  trusts  and  trustees,  followed  by  numerous  illustrations 
of  the  application  of  those  principles  to  particular  cases.  There  is  little  or 
no  discussion  of  the  rules  of  law  thBs  stated,  and  what  there  Is  seems  to  be 
oonteed  to  the  Illustrations,  which  are  printed  in  smaller  type.  The  main 
text,  therefore,  may  very  properly  be  considered  a  codification  of  the  EngUsh 
law  in  regard  to  trusts  and  trustees.  In  the  selection  of  his  illustrations 
Mr.  Underbill  has  <<  chosen  modem  cases  in  preference  to  ancient  ones; 
because,  as  has  been  truly  said  by  Sir  George  Jessel,  M.  B., '  it  mnsi  not  be 
forgotten  that  the  rules  of  Courts  of  Equity  are  not  like  the  rules  of  com- 
mon law,  supposed  to  have  been  established  from  time  immemorial.  It  is 
perfectly  well  known  that  they  have  been  established  from  time  to  time  — 
altered,  improved  and  refined  from  time  to  time.  The  doctrines  are  progres 
sive,  refined  and  improved;  and  if  we  want  io  ktww  what  the  rules  o/BquU^artf 
we  must  look  rather  to  the  more  modem  than  the  more  ancient  cases.' ''  80  far 
as  the  hurried  examination  of  the  reviewer  has  extended,  the  principles  of 
the  law  are  stated  with  perspicuity  as  well  as  brevity,  and  the  arrangement  is 
excellent. 

It  is  possible  to  say  of  this  work,  as  of  every  English  work,  that  it  expounds 
a  system  of  rules  from  which  we  have  departed  to  a  greater  or  less  extent  in 
this  country,  and  that  it  is  not,  therefore,  as  useful  to  the  American  lawyer  as 
a  treatise  written  by  an  author  of  equal  abilities  whose  purpose  would  be  to 
set  forth  the  American  law  of  the  subject.  This  is  a  just  criticism  of  aU 
English  works,  even  of  those  which  have  been  adapted  to  the  American 
market  by  careful  annotation;  and  it  may  be  said  that  when  an  American 
treatise  appears  on  any  subject  which  equals  the  English  treatise  in  every 
other  way  and  has  the  additional  merit  of  being  primarily  a  presen- 
tation of  the  law  as  it  exists  in  this  country  at  the  present  time,  the 
English  treatise  will  fall  to  the  rear.  When,  for  example,  an  American  work 
on  Sales  appears  which  can  rival  Mr.  Benjamin's  work  on  that  subject,  that 
work  will  cease  to  be  the  standard,  as  it  now  is,  though  its  pre-eminent  merit 
win  long  maintain  a  place  for  it  on  the  library  shelves  of  the  American  lawyer. 
From  this  process  of  ultimate  decadence  Underbill  on  Trusts  wiU,  we  think,  be 
preserved  for  a  long  time  by  the  admirable  annotation  of  its  American  editors. 
The  brothers  Wislizenns  are  weU  and  favorably  known  to  the  bar  of  St.  Louis 
for  their  scholarly  acquirements  as  wen  as  their  ability  as  practitioners ;  and 
they  have  found  time  —  or  taken  time  —  in  the  midst  of  exacting  professional 
labors  to  collect  in  their  notes  the  American  decisions  relating  to  the  subject, 
and  have  been  at  particular  pains  to  caU  attention  to  those  points  in  which  our 
law  diverges  from  the  English  law  as  stated  in  the  text;  so  that  the  American 
practitioner  may  feel  no  apprehension  that  he  is  leaning  upon  a  broken  reed  in 
using  this  work.    Their  notes  to  chapter  41,  relating  to  the  investment  of  trust 
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funds,  may  be  pointed  to  as  especially  deserving  of  praise.  The  book  is  well 
printed,  tliongh  the  type  of  the  *<  illustrations  "  is  a  little  trying  to  old  eyes.  It 
has  a  table  of  cases  and  a  good  index. 

SiHONTOM  ON  THS  FBDB1U.L  CouitTS.^  Federal  Oourts,  their  Organization,  Joritdletlon, 
Procedure.  Leotnres  before  the  Richmond  Law  School,  Richmond  College,  Vlrginim. 
By  Chaklmb  fl.  SniONTON,  United  States  Circuit  Judge.  Richmond:  B.  F.  Johneon 
PubUBhlngOo.    1896. 

This  is  a  monograph  of  120  pages,  well  printed.  Its  title  page  indicates,  in 
a  general  way,  its  character.  Very  little  can  be  done  in  so  small  a  compass  to 
acquaint  students  with  the  nature  of  the  Federal  conrts,  their  origin,  jurisdic- 
tion and  procedure,  a  subject  abounding  in  complications  and  fertile  in  decis- 
ions. Nevertheless  this  will  doubtless  be  found  an  excellent  introduction  to 
the  subject. 

Thb  Ulwymrb*  Rspobts  AmroTATBD.— AU  Current  Cases  of  General  Value  and  Im- 
portance, with  full  Annotations.  Volumes  1  to  S4.  Robbbt  Destt,  Editor  of  Vols. 
I  to  18 ;  BUBDBTTX  A.  Rich  and  Hbhbt  P.  Fautham,  Editors  of  Vols.  14  to  84  inoluslre. 
Rochester,  N.  T:  Lawyers  Co-operatlye  Publishing  Co. 

We  suppose  that  all  well-informed  readers  of  the  Amsrican  Law  Ebvibw 
are  acquainted  with  the  general  character  of  this  series  of  selected  and  anno- 
tated reports.  The  leading  idea  which  the  editors  and  publishers  have  been 
for  several  years  developing,  by  a  gradual  and  steady  evolution,  is  to  select 
from  the  latest  reports,  without  waiting  for  their  oflQcial  publication,  those 
cases  which  seem  to  be  of  the  greatest  general  value  and  importance,  and  to 
present  them  with  carefully  prepared  head-notes,  without  cutting  out  the  briefs 
of  counsel,  and,  in  connection  with  them,  to  present  important  foot-notes,  each 
of  the  latter  being  intended  to  exhaust  the  particular  topic  under  discussion. 
This  series  difKers  from  the  series  known  as  the  American  State  Reports  in 
these  leading  features :  1.  In  this  series  cases  are  presented  without  waiting 
for  their  oflQclal  publication.  2.  Briefs  of  counsel  are  included.  3.  Selections 
are  made  from  the  decisions  of  the  Federal  as  well  as  of  the  State  courts.  4. 
In  respect  of  typography,  this  series  is  printed  in  double  column  solid  brevier, 
the  notes  in  double  column  solid  or  slightly  leaded  nonpareil,  making  each 
volume  a  large  imperial  octavo  volume.  The  American  State  Reports,  on  the 
other  hand,  do  not  select  their  cases  until  they  appear  in  the  oflQcial  reports, 
eliminate  the  briefs  of  counsel,  select  only  from  the  State  reports,  and 
are  printed  in  larger  type,  long  primer  for  the  text  and  brevier  for  the  notes, 
making  a  more  agreeable  page  to  read  than  the  L.  R.  A.  But  what  the  page  of 
the  latter  lacks  in  appearance  it  makes  up  in  quantity  of  matter.  In  one  vol- 
ume under  our  hand  at  the  moment  we  find  S32  pages  of  decisions,  besides 
tables  of  cases,  etc.,  filling  out  82  pages  more  *,  and  these  pages  run  from  1,100 
to  1,200  words,  according  to  the  proportion  of  notes  to  the  text.  It  is  a  little 
surprising  to  find  that  two  series,  each  aiming  to  select  the  most  important 
decisions,  agree  so  little  in  their  selections.  Only  17  or  18  per  cent  of  the 
decisions  found  in  the  L.  R.  A.  are  duplicated  in  the  Am.  St.  Rep.  With 
regard  to  annotations,  the  efKort  of  the  respective  editors  of  these  series  seems 
now  to  be  very  much  the  same  —  to  produce  exhaustive  notes  on  particular 
topics,  and  not  to  duplicate  those  notes.    But  behind  the  American  State 
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Beports  in  point  of  time  lie  two  other  series  connecting  with  them  and  owned 
by  the  same  publishers, —  the  American  Reports,  and,  still  further  back,  chrouo* 
^gically  the  American  Decisions.  The  cases  selected  in  both  of  these  earlier 
series  are  copiously  annotated ;  though  the  annotations  in  the  American  Decis- 
ions are  infinitely  superior  to  those  in  the  American  Reports.  Now,  the  notes  to 
the  American  State  Reports  refer  the  reader  back  to  cases  and  notes  both  in  the 
American  Reports  and  in  the  American  Decisions;  so  that,  roughly  speaking, 
every  case  printed  in  the  American  State  Reports  is  annotated,  with  a  note  of 
some  kind,  longer  or  shorter,  the  shortest  being  a  collection  of  cross-refer- 
ences sending  the  searcher  back  to  the  two  preceding  series^  where  he  may  find 
further  cases  or  notes  on  the  same  subject. 

A  comparison  between  these  two  series,  which  may  be  regarded  as  in  some 
sense  rivals,  would  possibly  be  ungracious  on  the  part  of  one  who  finds  so 
much  aid  in  the  pos&ession  and  use  of  both  of  them.  It  is  not  our  purpose  to 
enter  into  such  a  comparison  at  length,  so  much  as  to  notice  the  leading  feat- 
ures of  the  series  now  under  review,  known  as  the  L.  R.  A.  No  one  who  has 
used  this  series  to  any  considerable  extent,  from  the  beginning  to  the  present 
time,  can  fail  to  have  become  impressed  with  the  conclusion  that  it  has 
been  steadily  growing  In  excellence  from  first  to  last.  It  has  been  under- 
going a  persistent  evolution  and  development  from  good  to  better  until 
it  has  possibly  become  the  best.  The  most  conspicuous  feature  in  this 
development  is  in  the  method  of  annotation.  This  has  undergone  a  very 
considerable  alteration  since  the  issue  of  Vol.  1.  We  have  been  at  the 
pains  to  have  the  notes  in  that  volume  and  several  subsequent  ones  counted 
and  the  length  of  each  one  noted,  with  the  following  result.  In  832 
pages  of  text,  in  Book  I,  there  are  145  notes,  exclusive  of  those  of  a  few 
lines  only,  and  the  aggregate  length  of  these  notes  would  equal  95  pages  of  the 
book,  so  that  the  average  length  of  the  notes  is  about  two-thirds  of  a  page. 
On  passing  to  Book  8  we  find  that  there  are  11}  pages  of  notes  in  100  pages 
of  the  text,  showing  about  the  same  proportion  of  notes  to  text,  but  these 
notes  are  only  11  in  number,  showing  that  the  average  length  has  risen  to  a 
little  more  than  a  page.  Book  15  shows  about  the  same  proportion 
of  notes  to  text,  and  about  the  same  average  length  of  the  notes.  But 
Book  80  shows  in  200  pages  only  twelve  notes,  covering  84  pages  alto- 
gether. The  length  of  the  notes  has  risen  to  nearly  three  pages  on  the 
average,  and  the  proportion  of  notes  to  text  has  largely  increased,— 141 
pages  to  the  book  as  compared  vrith  the  95  pages  in  the  earlier  book.  The 
change  is  still  more  marked  in  Book  80,  where,  in  200  pages,  only  six  notes 
are  found,  covering  SSi  pages,  an  average  of  5}  pages  to  the  note,  the 
proportion  of  notes  to  text  remaining  about  140  pages  to  the  book.  What 
is  more  important,  the  increase  in  length  is  not  evenly  distributed,  but  Is 
produced  by  a  few  long  notes  which  are  intended  to,  and,  as  far  as  we  have 
been  able  to  judge,  do  exhaust  the  particular  subject.  Some  of  them  cover 
from  five  to  ten  pages,  and  one  that  caught  the  vnriter's  eye  reaches  the  very 
respectable  dimension  of  sixteen  pages.  In  the  fine  type  in  which  these  notes 
are  printed,  which  runs  about  1,800  words  to  the  page,  a  note  of  that  length 
makes  quite  a  treatise.  If  the  proportion  of  notes  to  text  is  kept  up  in  future 
books,  and  as  it  is  the  result  of  eight  years'  experience  in  finding  out  what  the 
profession  want,  it  is  not  apt  to  be  diminished,  —  the  publishers  will  be  fumish- 
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tng  with  each  Yolnme  of  these  reports  annotations  which,  if  printed  in  ordinary 
type  in  text-book  form,  would  make  a  good-sized Tolnme  alone.  We  are  some- 
times tempted  to  wish  that  they  might  be  so  printed,  erea  if  it  invohred  an 
additional  ontlay  for  each  book,  as  it  Is  not  a  little  trying,  especially  to  the 
eyes  of  an  old  lawyer,  to  read  a  ten-page  note  in  the  fine  type  in  which  tiiese 
notes  are  printed. 

The  character  of  the  notes  in  the  later  issnes  may  be  gatlieiied  from  the  fol- 
lowing list  of  the  notes  found  between  pages  800  and  400  of  Book  20:  As  to 
the  power  to  ai^Mlnt  recetrers  of  corporations  where  there  is  no  ether  r^ef 
asked,  p.  210,  2i  pages.  Necessity  of  notice  ai  defanlt  to  bind  goarantor. 
p.  267,  4i  pages.  When  insurance  a^ent  is  the  agent  of  tiie  assured,  p.  277, 
7i  pages.  Judicial  power  to  xeriew  action  of  boards  in  respect  to  Hcenses 
of  physicians,  dentists,  etc.  p.  8W>  1  page.  Sight  to  strict  foreclosore  of 
mortgage,  p.  870,  5  pages.  IzdusiTeness  of  fvrisdlctloB  by  appointment  of 
receiver,    p.  881, 2i  pages. 

With  regard  to  the  raiion  d'sfrs  of  the  L.  B.  A.  and  also  of  tlie  Anerleai 
State  Reports,  it  may  be  said  tiiat  it  is  practically  ImposaiUe  for  any  lawyer  or 
firm  of  lawyers  to  own  all  of  the  Reports.  The  numberin  the  whole  cc«Btry,wlio 
have  what  are  popularly  called  complete  law  libraries  are  so  few  in  compaslMK 
with  the  numb^  who  would  like  to  own  them,  that  the  truth  of  thlsstateiseHtla 
not  affected.  It  is  a  matter  of  necessity,  therefore,  that  every  lawyer  should  mha 
some  rep<»rts  out  of  the  mass  for  his  library.  The  principle  of  selectloii  neoea- 
sarily  comes  into  every  lawyer's  experience. 

The  thing  which  a  lawyer  buys  in  a  set  of  State  reports  is  a  large  number  of 
cases.  In  buying  a  set,  for  instance,  of  Massachusetts  Reports,  he  buys  a  lot  oC 
cases  which  have  been  put  in  these  reports,  not  because  the  judges  of  the 
Supreme  Judicial  Court  of  Massachusetts  considered  the  questions  on  the  cases 
importanti  but  because  some  lawyer  in  the  State  of  Massachusetts  chose  to 
cairy  each  of  the  questions  in  these  cases  one  by  one  up  to  that  court  for  its 
decision.  Of  these  questions,  by  actual  count,  nearly  fifty  per  cent  are  ques- 
tions of  practice  peculiar  to  the  courts  of  Massachusetts.  Many  cases  turn  on 
the  construction  of  some  statute  which  has  nothing  but  a  local  i4>plicatlon. 
Many  cases  are  carried  up  which  are  distinctly  governed  by  former  adjudica- 
tions of  the  Supreme  Court  of  Massachusetts,  which  that  court  simply  so 
declares.  The  amount  of  old  straw  that  is  thrashed  over  and  over  in  the  reports 
of  any  State  is  very  large  as  compared  with  the  amount  of  new  or  generally 
important  matter. 

There  are  several  series  of  reports  which  contain  only  cases  that  are  of  gen- 
eral interest  and  value  on  particular  branches  of  the  law.  Some  of  them  are 
made  for  lawyers  whose  special  practice  is  criminal  law,  and  they  covtaln  only 
criminal  cases;  others  are  made  specially  for  attorneys  of  railroad  corpora- 
tions, and  they  contain  only  cases  relating  to  the  law  of  railroads;  another  set 
contains  onYy  probate  cases.  In  any  of  these  sets  there  is  vastly  greater  serv- 
ice to  the  purchaser  in  proportion  to  the  money  invested  tiian  in  any  tevestment 
in  State  reports.  There  are  other  series,  made  to  serve  lawyers  In  general 
practice,  and  therefore  containing  cases  of  general  value  on  every  question  of 
the  law ;  and  of  these  is  the  s^es  now  under  review. 

The  value  of  a  series  like  this  is  greatly  promoted  by  the  principles  wldoh 
govern  the  selection  of  cases.    If  a  series  should  contain  only  those  cases  which 
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settle  well-known  principles  of  law^  of  daily  recurrence  in  a  practitioner's 
office^  it  would  not  be  much  more  serviceable  than  the  same  investment  in  any 
set  of  State  repoorts.  Bnt,  recognizing  that  a  lawyer  wants  aid  whan  he  has  a 
diffieuU  case,  the  editors  of  this  seri^  have  adopted  as  guiding  principles  in  the 
selection  of  cases,  the  plan  of  printing  all  cases  which  involTe  a  new  point,  and 
to  print  those  cases  on  general  subjects  which  illostrate  farther  the  difficult, 
doubtful  and  much  adjudicated  questions,  where  the  conflict  of  authority  is 
great  and  a  correct  decision  involyes  a  discriminating  comparison  of  all  of  the 
authorities  on  the  one  side  and  the  other*  A  set  ol  reports  on  all  topics  ol  the 
law,  made  up  of  cases  from  courts  of  last  resort,  dealing  with  unusually  cBfEkmlt 
questions,  is  extremely  likely  to  give  help  in  time  of  need.  Such  a  series  is  the 
series  to  be  searched  for  cases  on  every  doubtful  and  troublesome  question 
arisingin  a  lawyer's  office.  Selected  reports,  that  is,  reports  made  up  oi  cases 
put  there  because  of  reasons  above  stated,  give  much  more  service  to  their  own- 
ers in  proportion  to  the  cost  than  any  series  of  reports  containing  the  grist 
which  is  ground  out  because  the  pnblio  brings  it  to  the  mill  to  be  ground. 
There  is  xm>  purpose  herein  to  discourage  the  purchase  of  sets  of  State  reports 
or  other  puUicattons  containing  the  **  grist "  that  oomes  from  the  courts.  The 
sngfestion  is  that  it  is  wise  to  purchase  jfrtt  those  reports  which  will  be  of  the 
most  serrioe,  and  later  those  which  will  be  of  less  8ervioe»  but  still  d  sufficient 
servioe  to  justify  the  investment. 

No  suggestion  which  we  could  throw  out  to  our  professional  brethren  with 
regard  to  the  best  mode  of  furnishing  a  working  library  for  alaw  office  would 
meet  the  conditions  and  demands  of  each  pracUtioner,  or  of  each  office.  But 
our  suggestion  toward  a  solution  of  the  law  book  question  for  lawyers  who  can 
invest  only  a  moderate  amount  ol  money,  say  one  to  Ave  thousand  dollars,  in  a 
law  library,  is  that  they  should  bear  in  mind  two  classes  into  which  law  books 
naturally  divide  themselves :  namely,  books  for  search  and  books  for  reference. 
The  reference  books  are  the  great  mass  of  reported  cases  found  in  the  great 
law  libraries  and  used  when  a  reference  is  made  to  them  from  a  text-book,  or 
an  annotation,  or  another  case.  Search  books  are  books  that  are  used  to  find 
these  deci^ons:  the  text-books  and  the  digests.  Now,  the  main  difficulty  in 
making  up  a  working  library  is  to  get  the  proper  proportion  between  search 
books  and  reference  books.  It  is  easier  to  make  mistakes  in  the  latter  than 
in  the  former;  for  the  number  ol  reports  is  legion,  while  the  text-books  are  still, 
fortunately,  limited  in  number.  The  trouble  with  the  reference  books  is  that 
the  purchaser  must  buy  such  an  amount  of  stuff  that  he  is  never  likely  to  find 
in  it  even  the  small  percentage  of  cases  which  he  is  likely  to  want.  It  is  esti- 
mated that  not  over  one  case  in  ten  that  comes  from  our  courts  of  last  resort 
is  likely  to  be  useful  in  any  other  jurisdiction  tlian  the  one  in  which  it  is  ren- 
dered. The  reason  is  plain.  It  has  beenfound  that  nearly  fifty  per  cent  of  the 
oases  decided  turn  upon  questions  <^  procedure.  Probably  one-half  of  the  rematu- 
ing  cases  ooncem  the  constructicm  of  some  statute  peculiar  to  the  jurisdiction 
in  which  a  decision  was  rendered,  and  many  other  cases  merely  thresh  over  old 
straw.  The  resolt  is  as  stated,  that  probably  not  over  ten  per  cent  of  the 
decided  cases  are  Uksely  to  be  serviceable  in  any  lawyer's  office  at  any  time. 
Th«  question  is  to  get  this  ten  p«r  cent  of  cases  segregated  from  the  mass. 
This  has  not  been  completely  done,  and  will  not  be  done;  but  a  very  good 
attempt  has  been  made  at  it  in  the  I«.  B.  A.  These  reports  contain  about  five 
per  cent  of  the  decisions  rendered  in  the  courts  of  last  resort  since  1866.    In 
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the  American  Decisions  and  the  American  Reports  are  found  abont  the  same 
percentage  of  the  decisions  previous  to  that  time.  We  have  heretofore  bad 
occasion  to  speak  In  high  praise  of  the  excellent  selections  of  cases  made  in 
these  reports.  While  they  do  not  contain  all  the  valuable  decisions  we  think 
they  contain  few  that  are  not  valuable.  They  contain  cases  on  every  branch  of 
the  law  and  so  many  cases  that  the  lawyer  searching  carefully  the  digests  of 
these  reports  is  extremely  likely  to  find  in  them  a  decision  tliat  helps  him  or  is 
decisive  of  the  question  which  he  has  in  hand.  Of  course  if  the  lawyer  has  not 
the  money  to  buy  all  three  of  these  sets  of  books  required  to  give  him  a  com- 
plete line  of  decisions,  he  had  better  drop  the  oldest;  and  if  he  is  still  lacking 
in  the  necessary  funds,  he  had  better  get  the  latest  first  and  fill  up  his  shelves 
with  the  older  selections  when  he  can. 

Every  lawyer  is  supposed  to  have  his  own  State  repoFts.  They  are  the  first 
necessity  in  his  office.  They  will  generally  cover  the  large  majority  of  points 
which  arise  in  the  daily  grind  of  practice.  When  one  has  to  go  outside  of  his 
own  State  reports,  he  has  a  question  unusual  in  cliaracter  or  perhaps  of  first 
impression,  or  on  which  there  is  great  confiict  of  authority.  In  the  selection 
of  cases  for  the  L.  R.  A.,  the  guiding  principle  appears  to  have  taken  uncommon 
cases,  cases  containing  points  of  first  impression,  cases  involving  an  unusual 
state  of  facts  or  cases  containing  points  on  which  the  courts  are  greatly  in  con- 
flict. They  have,  of  course,  the  advantage  —  the  very  great  advantage  —  of 
being  fresh,  containing  nothing  earlier  than  1887.  The  courts  show  an  increas- 
ing tendency  to  prefer  late  cases  to  old  ones,  linotype  law  to  black  letter  law,  so 
to  say.  The  L.  R.  A.  have  also  this  great  advantage,  that  they  in  general 
report  cases  as  soon  as  the  decision  is  rendered.  An  Important  case  is  nsnally 
presented  to  the  court  by  able  counsel  and  on  an  exhaustive  presentatlcm  of 
authorities;  so  tliat  the  briefs  of  counsel  found  in  the  L.  R.  A.  are,  as, a  rule, 
very  helpful.  Without  making  invidious  comparisons,  we  think  that  the  young 
practitioner  will  not  make  any  mistake  in  making  a  set  of  the  L*  R.  A.  the  next 
purchase  after  getting  his  State  reports.  If  he  follows  this  with  the  American 
State  Reports,  the  American  Reports  and  the  American  Decisions,  he  will  need 
only  a  set  of  United  States  reports  to  make  a  fair  collection  of.  books  of  refer- 
ence, a  collection  which  will  enable  him  to  decide  what  the  law  is  in  probably 
ninety-nine  cases  out  of  a  hundred  that  come  to  him.  The  American  State 
Reports  will,  however,  have  a  diminished  market  or  asset  value  to  him,  from 
the  fact  that  the  publishers  will  not  fill  out  or  continue  sets  of  these  reports  in 
the  hands  of  second-hand  dealers,  which  dealers  would  be  practically  the  young 
lawyer's  only  market  in  case- he  should  be  forced  to  part  with  his  library. 

The  L.  R.  A.  are  exceedingly  useful  aids  in  the  search  for  cases  not  reported 
in  this  series.  The  annotations  often  furnish  the  same  results  tliat  a  lawyer 
would  secure  only  after  much  time  spent  in  the  examination  of  reports  in  a 
large  library;  namely,  a  complete  brief  on  the  point  in  question.  In  them  an 
effort  has  been  made  to  set  out  every  adjudication  upon  a  point  in  the  American 
and  English  reports.  The  labor  involved  in  this  is,  of  course,  very  great; 
greater,  in  fact,  than  a  busy  lawyer  could  afford  to  devote  to  a  case  in  which 
very  large  interests  were  not  involved;  and  it  is  the  labor  of  an  expert  annota- 
tor,  whose  time  andnttention  are  not  taken  up  with  the  details  of  a  miscellane- 
ous practice.  Moreover,  a  subject  that  is  once  fully  treated  is  not  again  treated, 
except  as  it  is  referred  to  in  notes  to  subsequent  cases.  The  result  is  that,  both 
in  cases  and  in  notes,  the  L.  R.  A.  pages  are  packed  as  solidly  with  useful 
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material  as  it  is  possible  to  pack  them.  One  volume  contains  about  twice  as 
much  as  a  volume  of  the  rival  series  above  referred  to ;  and  about  five  times  as 
much  as  a  volume  of  the  Missouri  reports.  Consequently,  in  the  amount  of 
matter  alone,  irrespective  of  quality,  the  purchaser  of  the  L.  R.  A.  gets  more 
value  for  a  dollar  than  in  any  other  reports.  From  every  point  of  view,  In  quan- 
tity and  In  quality,  the  L.  R.  A.  are  perhaps  the  cheapest  law  books  published, 
and  the  young  lawyer  cannot  invest  his  money  to  better  advantage,  after  laying 
in  a  set  of  his  State  reports,  than  by  immediately  adding  a  set  of  these  reports. 

In  the  matter  of  text-books,  the  profession  generally  have  come  to  ihe  point 
of  purchasing  books  as  they  need  them,  that  is,  of  purchasing  the  latest  and 
best  book  on  the  subject  involved  in  a  case  in  their  hands.  Of  course,  there 
are  leading  branches  of  the  law,  such  as  Corporations,  Contracts,  Equity 
Jurisprudence,  etc.,  on  which  every  office  should  contain  a  competent  treatise. 
When  a  sufficient  collection  of  these  indispensable  text-books  is  obtained,  the 
practitioner  can  not  do  better  than  to  add  to  his  library  selected  and  annotated 
cases.  They  serve  as  a  great  body  of  case  law  In  which  to  hunt  for  an  author- 
ity, and  they  further  furnish  an  index  to  some,  or,  as  in  the  case  of  the  L.  R.  A., 
to  all  cases  on  a  point,  whether  reported  In  this  series  or  not.  In  the  L.  R.  A. 
many  questions  are  treated  in  the  notes,  in  text-book  form,  that  are  not  treated 
in  any  of  the  existing  text-books  and  encyclopedias.  These  are  generally  little 
points  with  from  five  to  twenty  cases  cited;  but  not  infrequently  the  authorities 
run  up  to  one  hundred.  These  selected  cases  are  also  somewhat  useful  for  ref- 
erence purposes,  as  many  of  the  text-book  writers  are  now  making  duplicate 
citations  to  them.  Moreover,  as  the  digests  of  these  reports  contain  a  table  of 
cases  reported  (generally  with  duplicate  citations)  In  this  series,  a  reference  to 
this  table  will  show  whether  a  decision  referred  to  in  a'  text-book  is  reported  in 
them. 

At  the  risk  of  repetition  we  desire  to  emphasize  the  statement  that 
the  character  of  the  L.  R.  A.  is  not  fully  described  by  calling  it  a  set  of  an- 
notated reports.  That  term  generally  is  understood  to  mean  a  set  of  reports 
with  merely  incidental  annotation  by  way  of  comment  and  casual  illustration 
of  the  points  decided.  But  L.  R.  A.  annotation,  while  appended  to  leading 
cases,  aims  to  become  in  and  of  itself  a  complete  body  of  law, — a  series  of 
independent  notes,  each  complete  in  Itself,  but  constituting  one  section  of  a 
work  that  shall  eventually  include  all  the  law. 

To  secure  this  result  each  note  must  be  an  entirely  exhaustive  compilation  of 
the  authorities.  Mr.  Desty  did  not  think  this  quite  feasible,  and  in  his  valuable 
annotation  of  Vols.  1-18  he  did  not  attempt  to  follow  that  plan  strictly.  But 
beginning  toward  the  end  of  Vol.  18,  after  Mr.  Desty  left  the  reports  to  take 
up  his  great  work  on  contracts,  which  he  unfortunately  did  not  live  to  finish, 
Mr.  Rich  began  to  put  that  plan  Into  execution.  Since  then  the  notes  appear  to 
have  been  made  with  a  consistent  and  persistent  purpose  to  have  each  one 
show  in  literal  truth  all  the  case  law  of  the  United  States  and  England  on  the 
question  annotated.  Taking  up  the  questions  one  by  one,  the  annotation  to  the 
series  is  somewhat  slowly  but  surely  drawing  into  itself  all  the  decisions  of 
American  and  English  courts  from  the  earliest  time  to  the  present,  and  present- 
ing them  analyzed,  compared  and  summed  up  to  show  the  exact  state  of  the 
law  on  each  question.  The  series  is  steadily  growing  into  a  complete  library  or 
encyclopedia  of  the  law,  in  which  everything  is  clearly  analyzed  and  put  in  place, 
where,  by  the  aid  of  careful  indexing,  it  is  ready  for  instant  reference  and  use. 
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One  thing  more  perhaps  should  be  mentioned.  The  notes  aim  primarily  to 
present  a  fair  and  accurate  statement  of  what  the  conrts  have  decided,  without 
mnch  editorial  criticism.  The  editors  have  felt  that  cantion  and  conservatiam 
in  this  respect  were  best'snited  to  the  character  of  the  work,  and  that  criticiam 
and  free  expression  of  editorial  opinion  were  more  appropriate  to  legal  joomals 
and  reviews  than  to  snch  a  body  of  repOTts  and  annotation. 

The  use  which  the  writer  has  made  of  the  L.  R.  A.«  both  in  his  literary  and 
professional  work,  has  not  been  inconsiderable,  and  enables  him  to  bestow  upon 
the  plan  and  its  ezecation  a  very  hi^  degree  of  inraise. 


OTHER  BOOKS  SECEIYED. 

Statb  Libkart  BuixxTDf .—  University  of  the  State  of  New  Toi^.  State 
Library  BaUetin:  Legislation  No.  6.  March  1897.  State  Finance  Stsfeistics, 
1890  and  1895.  Comparative  Receipts,  Ezpendltares,  Funds  and  IM>tB. 
Albany:  University  of  the  State  ai  New  York.    1897.    Price,  10 cents. 

WoBBNBft  ON  OuABDZANSHip. — A  Treatise  on  the  American  Law  of  Gnardian- 
ship  of  mincHTS  and  persons  of  nnsomid  mind.  By  J.  Q.  Woxsnbr,  author  of 
<'  the  American  Law  of  Administration."  Boston:  Little,  Brown  4  Company. 
1897. 

This  very  important  and  tim^y  wcMrk,  written  by  a  judge  and  author  of  dis- 
tinction, will  be  noticed  more  at  length  in  our  next  issue. 

Smith  on  Rbceitbbships.— The  Law  of  Receiverships,  as  Established  and 
Applied  in  the  United  States,  Great  Britain  and  her  Colonies,  with  Procedure  and 
Forms.  By  John  W.  Smith,  Esq.,  of  the  Chicago  Bar.  Chicago:  Lawyers* 
Co-<H>erative  Publishing  Co.    Rochester,  N.  Y.    1897. 

FiK0H*8  DiQBST  OF  iNSURiLSfCB  Casbs.—  Digest  of  Insurance  Cases,  em- 
bracing all  Decisions  of  the  United  States  Supreme,  Appellate,  and  Circuit 
Courts,  and  of  the  Appellate  Courts  of  the  various  States  and  Foreign  Countries, 
in  any  manner  affecting  Insurance  Companies,  upon  whatever  plan  their  busi- 
ness may  be  conducted.  Also,  References  to  Annotations  and  to  Leading 
Articles  on  Insurance  in  Law  Journals.  Vol.  IX.  For  the  year  ending  October 
81, 1896.  By  John  A.  Finch,  of  the  Indianapolis  Bar.  Indianapolis  and  Kan- 
sas City:  The  Bowen-M^rrill  Company.    1897. 

Ambbioan  Statb  Rbpobts,  Vol.  58. — The  American  State  Reports,  contain- 
ing the  Cases  of  General  Value  and  Authority  subsequent  to  those  contained 
in  the  ^  American  Decisions  "  and  the  "  American  Reports,*'  decided  in  the 
courts  of  last  resort  of  the  several  States.  Selected,  reported  and  Annotated 
by  A.  C.  Frbsman  and  the  Associated  Editors  of  the  "  American  Decisions." 
Vol.  LIU.  San  Francisco:  Bancroft-Whitney  Company,  Law  Publishers  and 
Law  BookseUers.    1897. 

Dbvlin  on  Dbbds.— a  Treatise  on  the  Law  of  Deeds:  tiieir  Form,  Requi- 
sites, Bxecutioa,  Acknowledgment,  Registration^  Constructip^  and  Effect; 
Covering  the  alienation  of  Title  to  Real  Property  by  Voluntary  Transfer.  To- 
gether with  chapters  on  Tax  Deeds  and  Sheriff  *s  Deeda.  By  Rosbrt  T.  Dsvun, 
Counselor  at  Law.  Second  Edition,  Revised  and  Enlarged.  In  Three  Volumes. 
San  Francisco:  Bancroft- Whitney  Co.    1897. 
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»   11  a  fon:-  •   "     ■•-i('ii,    *!  •    \viLiii<'A\  .  ^ 

coi!    .iorublo    Li     J         I  he    a  -  ''    Grva*. 

Stui-  -.  and  Veiitv  ,  r''S[)o<'!  :•<  to  t: 

bctwt '•  t  tliO  latter  Britl-h     •  .        *;  liti.  ••  :  n- 

si\'Liitu\.Mt  fuvi   tluit  ■iiitiali\o   '     *   K 'cn   '  .   . -i y 

having  I- .»  direct  iutero  '       Mu*  i-oiii  t  •        'J  .  :      •      itlic 

i*  lt>iiiatit   negotiations,  ^  lela  Ii.mI     -  ;  ^-  ^ '■•'- 

try;  \\'-ilo   our    tnver:.  had   a.-.^  .  -        *         >    nnd 

•:  i.'tarii^ .  the   attiir^le  o.  ore   uiUm's  •  >{  i'*]f' 

••Lslitiited  iio.'tfriti  d.     At  .  •     *    ae  Uiat  an  pre---. 

.   difft^rcnt  iitoafeuri-d    w-^e  'iittinphitiu..  jt  ■  -. 

:t ration  of  all  future  v(  idrowi         betwt *  ji  Gi 
\.     United  St.it  ^-^;    seconuiy,  arb..      ^ui  of  t'l's  ^ 
t         *sy    bft    een  Great  BnMin    in*         nez'.  '.  . 
U.     * '!  States  occuj"-'.^    the  ^lul   nior  onu  !>  r  ^ 

ha^     ,    squarely   rej* '  led  the  lii.-l,  nhii  hiit*    ' 

tho        .lejisures.     Lonl  Salibbury   i-crec*  'K 

•all'.     J  J  rested  the  ]»laji  of  general  irbitra. 
.(  f*      id  st;Ch  favor  with  tho  e\etativ<^  b 
»,  I  .it   :■.   treaty,    B-ibstaiitially   ein]>o-* 
.  :•     .  I'egtUiated  and  signed  by  the  out-/'    '. .  ; ..  ' 

PresKi'..  u  Cleveland.     That  treaty  w:i-     *  .  .''•  aijn, 

1  3C  Ara.  Law  Rev.  •' 
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THE  VENEZUELA  BOUNDARY  ARBITRATION. 

On  a  former  occasion,^  the  American  Law  Review  noted  at 
considerable  length  the  action  of  Great  Britain,  the  United 
States,  and  Venezuela,  respectively,  as  to  the  disputed  boundary 
between  the  latter  and  British  Guiana ;  calling  attention  to  the 
significant  fact  that  the  initiative  had  been  taken  by  a  party 
having  no  direct  interest  in  the  controversy.  Throughout  all  the 
diplomatic  negotiations,  Venezuela  had  been  the  only  real  bene- 
ficiary; while  our  government  had  assumed  gratuitously  and 
voluntarily,  the  attitude  of  a  mere  intervener,  a  sort  of  self- 
constituted  next  friend.  At  the  time  that  article  went  to  press, 
two  different  measures  were  in  contemplation :  first,  general 
arbitration  of  all  future  controversies  between  Great  Britain  and 
the  United  States ;  secondly,  arbitration  of  this  particular  con- 
troversy between  Great  Britain  and  Venezuela.  To-day  the 
United  States  occupies  the  still  more  anomalous  position  of 
having  squarely  rejected  the  first,  while  pushing  the  second  of 
those  measures.  Lord  Salisbury  is  credited  with  having  origi- 
nally suggested  the  plan  of  general  ai*bitration ;  and  his  sugges- 
tion found  such  favor  with  the  executive  branch  of  our  govem- 
ment«  that  a  treaty,  substantially  embodying  his  plan^  was 
actually  negotiated  and  signed  by  the  outgoing  administration  of 
President  Cleveland.     That  treaty  was  pending  for  ratificatioot 

1  80  Am.  Law  Bey.  916. 
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and  in  charge  of  Senator  Sherman,  when  he  was  given  the  port- 
folio of  State,  by  the  present  administration.  It  then,  of  course, 
became  necessary  to  designate  his  successor,  as  chairman  of  the 
Senate  Committee  on  Foreign  Relations,  and  the  place  was  given 
to  Senator  Davis,  of  Minnesota. 

The  latter  reported  this  treaty  to  the  Senate  for  the  second 
time,  but  proposed  sundry  amendments,  the  principal  one 
requiring  the  assent  of  the  Senate  before  any  matter  could  be 
submitted  to  arbitration  by  the  President.  The  friends  of  this 
proposed  amendment  argued  that  a  British  Premier,  in  acting 
under  the  treaty,  must  always  have  the  support  of  Parliament, 
and  that  a  similar  check  should  be  kept  on  our  own  Executive. 
As  thus  amended,  the  treaty  came  to  a  final  vote,  May  5,  1897, 
and  was  lost;  the  vote  stood  43  for,  to  26  against  ratification, 
and  the  constitution  required  a  two-thirds  majority.  The  prin- 
cipal reason  assigned  for  defeating  the  measure  was  that  general 
arbitration  is  uncalled  for  and  unnecessary,  because  each  con- 
troversy that  arises  can  readily  be  arbitrated  on  its  merits, 
precisely  as  the  boundary  dispute  is  now  being  adjusted. 
In  other  words,  as  already  intimated,  general  arbitration 
with  Great  Britain  (a  matter  in  which  the  United  States 
is  understood  to  have  a  substantial  interest),  is  squarely 
rejected  by  our  Senate ;  while  arbitration  for  the  Venezuelan 
boundary  dispute  (which  affects  the  United  States,  if  at 
all,  as  a  matter  of  sentiment  rather  than  otherwise), 
has  been  somewhat  officiously  pushed,  as  follows :  The  events 
which  have  transpired  since  the  publication  of  the  former  note 
in  this  Review,  may  be  grouped  and  recapitulated,  thus :  Begin- 
ning February  29,  1896,  there  w«w  a  world  of  sparring  between 
Lord  Salisbury  and  Secretary  Olney,  each  maneuvering  for  the 
most  advantageous  position.  In  the  course  of  that  voluminous 
correspondence.  Secretary  Olney  proposed  the  creation  of  a 
joint  commission,  composed  of  two  English  and  two  American 
judges,  to  hear  proofs  and  report  the  facts ;  if  the  four  judges 
thus  chosen  failed  to  agree,  a  fifth  jurist  was  to  be  designated 
by  the  Swiss  President ;  if  the  five  thus  chosen  failed  to  agree, 
the  matter  was  to  be  then  referred  to  the  Lord  Chief  Justice  of 
England  and  the  Chief  Justice  of  the  United   States;  and  if 
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these  two  failed  to  agree,  they  most  seleot  an  umpire.  Lord 
Salisbury  then  suggested  general  arbitration;  and  Mr.  Olney 
proposed  to  include  the  Venezuelan  dispute.  The  outcome  of 
all  their  diplomacy  was  simply  this :  November  12,  1896,  the 
principles  which  should  govern  the  boundary  dispute  were  em- 
bodied in  an  agreement,  signed  by  Secretary  Olney  and  by  Sir 
Julian  Pauncefote.  Simultaneously  with  that  agreement.  Great 
Britain  and  Venezuela  entered  into  a  treaty,  which  provided  for 
the  immediate  creation  of  the  existing  arbitration  tribunal  of 
five  jurists,  of  whom  the  Judicial  Committee  of  the  British 
Privy  Council  should  name  two,  and  the  President  of  the  United 
States  and  the  President  of  Venezuela  should  each  name  one. 
The  four  thus  chosen  were  empowered  to  name  the  fifth ;  but 
if  they  failed  to  select  within  ninety  days,  then  the  Swedish- 
Norwegian  King,  Oscar  II,  was  to  umpire  the  controversy  and 
preside  over  the  tribunal.  To  the  tribunal  thus  made  up,  both 
Great  Britain  and  Venezuela  covenanted  to  submit  all  their 
boundary  dispute,  and  to  abide  the  result.  An  award,  finding 
the  facts  and  applying  the  law,  is  to  be  made  and  signed  by  this 
tribunal,  within  three  months  after  hearing  the  proofs  and  argu- 
ments, thus  terminating  a  controversy  of  more  than  seventy-five 
years*  duration. 

In  accordance  with  that  treaty.  Great  Britain  promptly  named 
Mr.  Justice  Collins  and  Lord  Herschell;  the  United  States 
designated  Mr.  Justice  Brewer,  and  Venezuela  named  Chief 
Justice  Fuller. 

Kdhq  Oscar  II,  of  Sweden  and  Norway. 

In  the  international  dispute  about  to  be  adjudicated,  the  sub- 
ject of  this  sketch  is,  virtually,  the  nominee  of  the  English- 
speaking  race.  It  is  understood  that  when  the  tribunal  is  per- 
manently organized,  he  will  be  its  central  figure.  Immediately 
at  his  right,  will  be  Justice  Collins ;  immediately  at  his  right,  at 
the  extreme  right  end  of  the  bench,  will  be  Chief  Justice  Fuller. 
Immediately  at  King  Oscar's  left,  will  be  Justice  Brewer;  while 
at  his  left,  occupying  the  left  extremity  of  the  Bench,  will  be 
Lord  Herschell. 
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The  four  men  thus  flanking  the  Scandinavian  King  (a  Briton 
and  an  American  on  his  right  —  an  American  and  a  Briton  on 
his  left),  represent  an  English-speaking  constituency  of  1259- 
000,000.  These  constituents  have  solemnly  covenanted  that 
sundry  international  disputes  shall  be  submitted  to,  and  adjudi- 
cated by  the  four  representatives  above  named ;  and  have  further 
covenanted  that,  in  case  of  disagreement  among  the  four,  such 
disagreement  shall  be  umpired  by  B^ing  Oscar,  thus  making  the 
latter,  for  the  time  being,  the  most  prominent  figure  before  the 
civilized  world.  The  man  on  whom  the  rulers  of  the  English- 
speaking  race  have  bestowed  this  unmistakable  token  of  their 
confidence  is  officially  designated  as  Oscar  II,  King  of  Sweden 
and  Norway.  He  was  bom  January  21,  1829,  and  is  therefore 
now  in  his  sixty-eighth  year,  making  him  the  senior  of  Chief 
Justice  Fuller,  by  one  year.  He  is  the  third  son  of  Oscar  I,  and 
is  DOW  in  the  twenty-fifth  year  of  his  peaceful  and  prosperous 
reign,  having  succeeded  an  elder  broUier,  Carl  XV,  in  1872. 
Among  living  rulers,  no  man  has  a  better  reputation,  as  an 
upright,  liberal  and  large-minded  man  —  a  lover  of  justice  for 
its  own  sake. 

Among  the  ablest  champions  of  arbitration  to  be  found 
among  public  men  on  this  side  the  Atlantic,  was  Senator  Knute 
Nelson,  of  Minnesota,  a  native-born  Norwegian,  and  a  man  of 
indomitable  energy  and  will;  his  colleague.  Senator  Davis, 
taking  charge  of  the  treaty,  when  Senator  Sherman  was  called 
into  President  McBinley's  Cabinet.  In  the  early  days  of  treaty 
discussion,  some  of  our  political  wiseacres  confidently  predicted 
that  Lord  Salisbury  would  never  accept  Ejng  Oscar  as  umpire, 
fearing  that  the  latter's  bias  in  favor  of  this  country, — 
the  Scandinavian  element,  which  placed  Knute  Nelson  in  the 
Senate,  being  a  power  in  American  politics.  And  since  all 
parties  have  practically  agreed  to  accept  King  Oscar  as  umpire, 
those  same  wiseacres  are  constrained  to  admit  that  all  the  world 
is  now  estopped  to  deny  or  question  Great  Britain's  sincerity. 
Indeed,  it  is  quite  generally  believed  in  this  country  that,  not- 
withstanding the  signal  defeat  of  general  arbitration,  the 
events  which  led  to  the  formation  of  the  present  tribunal, 
the  pre-eminent  ability  of  all  the  members  agreed  upon,  and  the 
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I>eculiar  method  of  their  selection ,  —  all  tend  to  promote  peace 
on  earth  and  good  will  among  men.  It  is  argued  that  both 
John  Bull  and  Brother  Jonathan,  more  especially,  have  taken  a 
new  departure ;  have  tacitly  agreed  that  henceforth  their  family 
jars  (generally  bloodless,  but  always  noisy),  shall  be  squarely 
adjudicated,  by  men  thoroughly  skilled  in  the  work  of  adjudica- 
tion ;  that  percussion  methods  shall  be  discarded,  and  the  method 
by  discussion  steadily  pursued ;  that  all  material  facts  shall  be 
judicially  weighed,  estimated  and  measured;  and  that,  when 
thus  judicially  ascertained,  the  inflexible  principles  of  natural 
justice  shall  be  applied  to  them.  The  occasion  is  worthy  of  the 
men ;  the  men  are  worthy  of  the  occasion :  men  who  have  adorned 
high  places  at  home ;  who  have  sat  in  judgment  on  almost  every 
conceivable  form  of  private  rights ;  and  who  are  now  called  to 
come  up  even  higher,  to  sit  in  judgment  on  national  rights  and 
liabilities;  and  to  change,  if  need  be,  the  map  of  the  world. 
It  is  a  striking  tribute  to  the  great  and  powerful  profession  of 
the  law,  and  to  the  increased  estimation  in  which  that  profes- 
sion is  held  by  mankind,  that  the  weightiest  international  ques- 
tions, and  those  involving  strictly  sovereign  rights,  are  hence- 
forth to  be  settled  by  lawyers  and  judges,  and  not  by  soldiers 
and  diplomats.  To  the  result  of  that  forthcoming  judicial 
inquiry,  when  duly  promulgated,  every  loyal  Briton  will  bow,  as 
to  a  decree  of  the  House  of  Lords,  or  an  Act  of  the  Imperial 
Parliament.  To  that  result,  when  duly  promulgated,  every 
loyal  citizen  of  the  United  States  will  bow  implicitly,  as  to  the 
Fourteenth  Amendment,  or  any  other  part  of  the  <*  supreme 
law  of  the  land.' '  But  long  before  that  result  is  reached,  indeed, 
before  the  august  tribunal  has  been  long  in  session,  King  Oscar 
is  likely  to  discover  that,  as  to  the  equitable  principles  which 
underlie  and  govern  the  controversy,  his  colleagues,  though 
strangers  to  him  and  to  each  other,  though  coming  to  him,  as 
it  were,  from  the  ends  of  the  earth,  keep  step  as  if,  all  their 
lives,  they  had  actually  touched  elbows ;  he  will  perceive  that, 
while  they  may  not  have  sat  at  the  feet  of  the  same  Gamaliel, 
they  have  all  drunk  at  the  same  fountain. 
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LoBD  Hebschell,  G.  C.  B. 

Sir  Farrer  Herschell,  Baron  Herschell  in  the  Peerage  of  the 
United  Kingdom,  was  Lord  Chancellor,  in  the  Home  Bule  gov- 
ernment of  Mr.  Gladstone  in  1886  and  1892,  and  in  Lord  Bose- 
berry's  government  of  1894,  which  was  defeated  in  1895  by  the 
Conservative  government  now  in  office. 

If  the  political  pendulum  should  swing  back  within  the 
ordinary  period,  and  that  government  be  replaced  by  the  present 
Liberal  opposition.  Lord  Herschell  is  without  a  rival  for  the 
reversion  of  the  Woolsack  now  occupied  by  Lord  Halsbury. 
For  a  man  to  have  been  three  times  Lord  Chancellor  before  he 
has  reached  his  sixtieth  year  (for  Lord  Herschell  was  bom  in 
1837),  proves  the  possession  both  of  talent,  and  of  that  even 
more  enviable  quality,  the  gift  of  good  luck,  upon  which  Napo- 
leon, and  his  great  minister,  Tallejorand,  insisted  so  strongly  in 
appointing  men  to  offices  of  importance,  and  which  is  granted 
to  comparatively  few. 

The  particulars  of  Lord  Herschell 's  family  history  are  not  well 
known,  and  there  is  a  vague  general  impression  that  he  is  con- 
nected, in  some  way,  with  the  remarkable  family  of  the 
Herschels,  the  astronomers.  The  only  connection,  however,  is 
that  both  the  Herschels,  those  with  one  <<  1 ''  and  those  with  two, 
were  originally  Germans  of  the  Jewish  race ;  a  race  which  in  recent 
years  has,  amongst  other  feats,  contributed  a  Prime  Minister,  a 
Master  of  the  Bolls  (the  late  Sir  George  Jessel),  perhaps  the 
greatest  English  judge  of  this  generation,  and  the  subject  of 
this  sketch,  to  th^  list  of  distinguished  Englishmen.  Lord 
Herschell  owes  nothing  to  his  family's  social  position ;  but  he 
owes  a  great  deal  to  his  father,  whose  life  was  even  more  inter- 
esting than  his  own.  At  eleven  years  of  age,  Haim  Herschell 
left  home  to  attend  a  Babbinical  school,  and  from  that  time 
supported  himself,  without  receiving  aid  from  his  parents. 

In  1825  he  was  in  England,  traveling  on  foot  to  learn  English, 
and,  through  English  skeptical  writings,  he  lost  his  Jewish  faith, 
which  German  philosophy  had  previously  undermined.  He  was 
ultimately  converted  to  Christianity,  in  the  romantic  manner 
dear  to  the  writers  of  tracts  published  by  the  Beligious  Tract 
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Society,  by  reading  a  part  of  the  Sermon  on  the  Mount,  which 
had  been  used  to  wrap  up  a  parcel.  Soon  afterwards  he  came 
again  to  England,  and  was  baptized  by  the  Bishop  of  London ; 
not  taking  clerical  orders,  however,  but  occupying  himself 
almost  exclusively  in  mission  work  among  the  Jews.  After 
some  years  of  this,  he  opened  a  chapel  in  London  where  he  soon 
collected  a  congregation,  and  organized  a  church.  The  sister 
of  Lord  Herschell,  who  has  written,  for  the  Dictionary  of 
National  Biography,  an  account  of  her  father's  life,  says  his 
belief  was  of  the  non-conformist  type,  but  his  breadth  of  views 
and  catholic  sjrmpathies,  attracted  hearers  of  various  opinions, 
and  his  personal  influence  was  felt  far  beyond  the  limits  of  his 
London  congregation.  He  was  one  of  the  founders  of  the 
society  for  the  propagation  of  the  gospel  among  the  Jews,  and 
of  the  Evangelical  Alliance ;  and  he  was  the  author  of  a  number 
of  theological  works,  for  the  most  part  characteristic  of  the 
state  of  mind  which  had  led  him  to  Christianity,  e.  ^.,  The 
Mystery  of  the  Gentile  Dispensation  and  the  work  of  the  Mes- 
siah. One  other  work  of  his  shows,  by  its  title  and  object,  the 
maternal  influence  on  Lord  Herschell's  character:  <<  Far  above 
Bubies,''  a  memoir  of  his  first  wife,  the  mother  of  Lord  Her- 
schell, who  was  a  Scotswoman,  the  niece  of  a  well-known 
Edinburg  lawyer.  The  present  writer  has  heard  this  gentleman 
say,  that  he  never  knew  how  business  came  to  Lord  Herschell 
in  the  beginning.  When  it  did  come,  no  further  eicplanation  of 
its  subsequent  development  is  needed  than  the  talent  he  had 
inherited  from  his  Jewish  and  Scottish  ancestry.  In  his  expe- 
rience, added  the  same  speaker*  business,  unlike  promotion, 
cometh  both  from  the  East  and  from  the  West,  without  one  being 
able  to  point  to  its  origin.  A  story  told  recently  by  Lord  Rus- 
sell, the  present  Lord  Chief  Justice,  is  better  founded  than 
stories  of  the  early  lives  of  subsequently  distinguished  men 
usually  are.  Three  young  men,  said  Lord  Kussell,  all  on  the 
Northern  Circuit,  were  once  dining  together  at  an  hotel  in  Liver- 
pool, and  were  all  of  them  despairing  of  their  professional  pros- 
pects in  England,  and  meditating  on  transferring  themselves  to 
one  or  other  of  the  colonies,  especially  if  some  appointment 
could  be  secured.     Lord  Herschell  was  one  of  those  young  men. 
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the  present  Speaker  of  the  House  of  Commons  was  another,  and 
he  himself  was  the  third.  The  three  of  them  are  now  receiving 
from  a  country  which  seemed  at  one  time  to  have  no  need  for 
their  services,  about  £20,000  a  year.  At  forty,  Mr.  Herschell  was 
a  Queen's  Counsel,  and  in  leading  practice  in  that  class  of  impor- 
tant legal  business  which  occupies  our  Appeal  Court,  the  House 
of  Lords,  the  Judicial  Committee  of  the  Privy  Council,  where 
our  best  lawyers,  pace  the  writer  of  the  article  on  <*  American 
lawyers  and  their  making,"  in  the  March-April  number  of  the 
Review,  mostly  win  their  reputations,  not  merely  in  divorce  and 
libel  cases. 

Lord  Bussell,  Lord  James,  of  Hereford,  and  Sir  Thomas 
Clarke,  the  three  men  whose  names. have  been  most  closely 
associated  with  great  divorce  and  libel  cases,  owe  no  doubt  their 
popular  vogue,  in  part  measure,  to  such  cases,  but  their  real 
professional  reputation  was  acquired  in  quite  a  different  way ; 
and,  probably,  except  as  junior,  Lord  Herschell  was  never 
engaged  in  one.  There  is  a  famous  saying  of  Lord  Beacons- 
field  that,  the  **  legal  mind  "  is  a  faculty  of  explaining  the 
obvious,  and  illustrating  the  commonplace.  It  may  be  true  of 
many  a  man  who  is  successful  with  juries,  and  who  has  no 
other  special  kind  of  faculty  beyond  the  common  men.  But 
there  is  a  type  of  intellect  which  may  be  called  either  l^al  or 
scientific  according  as  its  attention  has  been  directed  to  the  in- 
vestigation of  ethical  or  practical  questions  arising  in  the  course 
of  men's  business,  or  other  relations  to  each  other,  or  of  ques- 
tions arising  out  of  other  classes  of  phenomena.  It  has  always 
seemed  to  me  that  men  like  Huxley  and  Tyndall  are  essentially 
of  the  same  class  of  mind  as  men  like  Herschell  and  Bussell. 
Facility  and  lucidity,  brilliancy  of  expression  and  skill  in  con- 
troversy,  are  undoubtedly  common  characteristics ;  and  no  one 
can  doubt  that  Huxley  or  Tyndall  as  lawyers  would  have  been 
of  the  same  kind,  and  perhaps  as  successful — though  that 
depends  on  some  other  considerations  than  natural  endowments 
alone  —  as  Herschell  and  Bussell  have  been*'  The  converse  is 
not  perhaps,  equally  obvious,  but  it  is  so  easy  to  see  the  resem- 
blance of  the  two  scientific  men  to  the  two  lawyers  that  I  find 
no  difficulty  in  supposing  that  the  lawyers,  under  other  circum- 
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stances,  might  have  been  as  renowned  for  their  science  as  they 
have  become  for  their  law. 

Set  Lord  Herschell  and  Lord  Russell,  or  the  other  British 
Commissioner  on  the  Venezuelan  boundaries,  Mr.  Justice  Collins, 
to  deal  with  the  theory  of  the  evolution  of  the  species  by 
natural  selection,  and,  though  these  are  neither  obvious  nor 
conmionplace,  they  would,  given  the  requisite  knowledge,  of 
course,  treat  them  no  less  **  scientifically  "  than  they  will  the 
Schomburgk  line. 

Lord  Herschell  entered  on  a  larger  stage  of  public  life  when 
he  became  the  member  of  Parliament  for  Durham.  The  sitting 
member  had  been  unseated  on  an  election  petition,  and  on  Mr. 
Bussell  (Lord  Bussell),  his  counsel,  declining  to  stand,  Mr. 
Herschell  contested  the  seat,  and  was  returned.  The  lawyer  in 
Parliament  is  there,  mostly,  because  he  has  an  eye  on  more  im- 
portant legal  appointments  —  one  of  the  law  offices  of  the  crown, 
a  Judgeship  or  perhaps  the  Chancellorship.  Mr.  Herschell  was 
quickly  in  the  running,  and  his  distinction  in  Parliament  led  to 
his  becoming  Solicitor-Greneral  (as  Sir  Farrer  Herschell),  with 
Sir  Henry  James  (Lord  James,  of  Hereford)^  as  attorney-gen- 
eral. Better  luck  no  man  could  have  had.  Mr.  Gladstone 
frightened,  amongst  others,  his  old  Chancellor,  Lord  Selbome, 
and  his  Attorney-General,  with  his  Home  Rule  policy.  Lord 
James  won  a  high  place  in  public  esteem  by  declining  an  office 
which,  according  to  usage,  was  offered  to  him,  after  it  was 
evident  that  Lord  Selborne  would  not  become  Chancellor 
again. 

Sir  Farrer  Herschell  accepted  it,  without  anyone  suggesting, 
either  openly  or  secretly,  that  **  ambition  had  been  made  of 
sterner  stuff.'' 

Nor  could  it  be  said  that  Mr.  Gladstone  had  been  driven 
by  political  exigencies  to  appoint  a  Chancellor  of  less  profes- 
sional reputation  than  those  who  are  usually  appointed  to  that 
office.  The  Law  Times  expressed  the  opinion  of  the  profession 
when  it  said  that  had  the  profession  been  called  upon  to  nomi- 
nate the  Lord  Chancellor,  they  would,  it  believed,  have  unani- 
mously selected  Sir  FaiTer  Herschell,  who,  in  the  courts,  had 
iM^tained  a  high  reputation  for  sound  judgment  and  accurate 
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legal  knowledge,  and  in  the  House  of  Commons  had  proved 
himself  a  wise  counselor  and  able  debater.  To  this  eulogy  of 
a  legal  editor  of  conservative  politics  may  be  added  that  of 
Lord  Esher,  the  present  Master  of  the  Bolls,  also  of  conserva- 
tive politics,  who  spoke  of  Lord  Herschell  from  the  Bench,  on 
an  occasion  when  an  opinion  of  the  latter  was  before  the  court, 
as  one  of  the  niost  accomplished  lawyers  England  has  produced. 
Two  of  the  most  learned  common  law  lawyers  (Lord  Blackburn 
and  Lord  Bramwell),  were  in  the  House  of  Lords  when  Lord 
Herschell  first  presided  over  it,  and  the  pick  of  the  professions 
of  Scotland,  Ireland  and  England  sat  there  and  in  the  Judicial 
Committee  of  the  Privy  Council ;  but  Lord  Herschell  has  never 
suffered  by  comparison  with  any  of  them ;  and  at  present  his 
influence  there,  to  put  it  certainly  without  exaggeration,  is 
second  to  none.  His  Chancellorships  have  been  noticeable  for 
the  speedy  dispatch  of  business,  without  the  accumulation  of 
arrears.  His  coat  of  arms  (two  stags,  with  the  motto  *<  cele- 
riter  *')  is  wittily  expressive  both  of  the  rapidity  of  his  mental 
operations,  and  of  the  course  of  events  which  have  placed  him 
in  his  present  position.  Symbolism  always  breaks  down  some- 
where or  other,  and  the  stags  simply  make  themselves  ridiculous 
if  they  suppose  they  represent  anjiliing  applicable  to  Lord 
Herschell,  beyond  what  is  implied  by  **  celeriter/* 

*He  knows  nothing  of  irresolution,  hesitancy,  or  timorousness ; 
for  he  is  everything  that  is  practical,  resolute,  and  decided. 

If  we  miss  something  of  the  almost  excessive  suavity  and 
urbanity  that  were  so  noticeable  in  the  late  Lord  Coleridge  and 
Lord  Bowen,  yet  Lord  Herschell  has  the  easy,  agreeable  man- 
ners of  one  who  has  been  in  and  of  the  world,  and  has  had  to 
fight  it,  but  who,  not  having  found  the  contest  too  hard,  is 
therefore  tolerant  and  gracious  to  his  old  enemy.  The  Jewish 
temperament,  or  at  least  such  as  it  is  to  be  observed  in  persons 
connected  with  high  class  Jews  in  London,  is  apparent  in  this : 
Lord  Herschell,  like  the  late  Sir  George  Jessel,  is  of  that  band 
of  University  CJollege  students  whose  early  years  were  passed 
whilst  the  theological  tests  at  Cambridge  and  Oxford  prevented 
the  unorthodox  from  obtaining  there  the  advantages  and  dis- 
advantages   of    an    education    which    stamps  a    kind  of  hall 
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mark  on  men  who  have  undergone  the  process,  just  as  the  great 
London  school,  or  the  conditions  which  made  it  the  training 
place  of  students  with  Jewish  connections,  did  on  the  latter. 
Their  views  on  most  questions  are  of  an  easjrkind;  they  are 
pleasantly  free  from  affectations,  and  pomposities;  they  are 
critical,  and  calm,  but  also  industrious,  tenacious,  and  combat- 
ive, and  quickly  resolved  to  claim  and  hold  their  own  place, 
which  they  are  determined  shall  be  no  small  one,  in  the  society 
of  which  they  are  members.  Yet  Lord  Herschell  has  been  as 
radical  as  it  was  fitting  to  be.  If  not  the  original  author  of 
schemes  for  the  compulsory  registration  of  land  titles,  his 
project  is  the  one  about  which  solicitors,  who  are  chiefly  inter- 
ested in  conveyancing,  have  grown  most  uncomfortable;  but 
then  Lord  Halsbury,  and  the  House  of  Lords,  have  adopted  it, 
and  it  cannot,  therefore,  be  considered  revolutionary.  He 
would  abolish  primogeniture,  and  assimilate  the  rules  of  real 
and  personal  property ;  but  all  this  is  only  the  shadow  of  what 
such  things  once  were :  His  most  destructive  feat,  perhaps,  is 
that,  as  chairman  of  the  commission  which  sat  on  the  Metro- 
politan Board  of  Works,  he  gave  the  final  blow  to  that  now 
defunct  body,  and  thus  helped  to  prepare  the  way  for  the 
present  London  County  Council. 

This  body,  whilst  holding  other  principles  outrageous  to  the 
**  city  '*  plutocracy,  clings  especially  to  the  detested  principle  of 
*' betterment,' '  and  has  Lord  HerschelFs  authority  for  holding 
it  to  be  just  to  set  off  the  benefits  accruing  to  landholders 
from  public  improvements,  against  the  compensation  they 
receive  for  disturbance.  The  County  Council  would  have  made 
Lord  Herschell  an  alderman,  but  he  had  to  decline  the  honor. 
Another  commission,  of  which  Lord  Herschell  was  chairman, 
and  which  it  may  be  of  some  interest  to  American  readers  to 
mention,  was  the  Indian  Currency  Commission,  which  did  not 
recommend  the  adoption  in  India  of  the  silver  standard.  Lord 
Herschell's  University  has  conferred  upon  him  the  highest  office 
in  its  gift.  He  is  Chancellor  of  London  University.  Other 
honors,  such  as  his  Knighthood  of  the  Bath,  are  not  sufficiently 
characteristic  to  be  worthy  of  especial  mention. 
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Mb.  Justice  Ck>LLiNS. 

Mr.  Richard  Henn  Collins,  Q.  C,  became  a  judge  of  the  High 
Court  of  Justice,  in  1891,  when  he  was  forty-nine  years  old,  at 
precisely  the  same  age,  therefore,  at  which  Lord  Herschell  was 
made  Lord  Chancellor. 

His  official  title  is  used  at  the  head  of  this  notice,  but  he  is, 
as  all  judges  are,  a  Elnight  Bachelor,  and  is,  therefore.  Sir 
Richard  Henn  Collins  in  society;  although  on  the  B^ich,  in 
accordance  with  custom,  he  is  "My  Lord;  *'  a  mixture  which 
must  strike  unaccustomed  ears  as  being  a  bit  of  a  jumble.  In 
Scotland,  James  VI.  (our  James  I.)  said  he  made  the  "  carles," 
(meaning  his  judges)  lords;  but  he  did  not  make  the  "car- 
Hues,"  (meaning  their  wives)  ladies;  but  in  England  our  judges' 
wives  are  "  real  ladies,"  and  are  addressed  as  Lady  So-and-So. 
Mr.  Justice  Collins  derives  his  unusual  Christian  name  of 
"  Henn  "  from  an  uncle  who  was  a  Q.  C,  of  the  Irish  bar.  His 
father,  also,  was  an  Irish  Q.  C. ;  and  both  father  and  uncle  were 
notable  men  there,  at  the  time  when  O'Connor  was  at  the 
height  of  his  fame,  as  lawyer  and  politician. 

His  father  was  noted  as  one  of  the  most  skillful  of  nisi  prius 
advocates,  and  extremely  learned  in  all  the  technicalities  of  the 
old  system  of  pleading  which  was  then  common  to  the  two  coun- 
tries of  England  and  Ireland.  He  had  a  very  extensive  practice, 
and  was  so  extremely  industrious,  and  devoted  to  it,  that  one  of 
those  apocryphal  stories  which  had  been  fathered  on  many  indi- 
viduals of  like  habits,  has  been  told  of  him,  and  goes  thus :  That 
on  his  wedding  day  he  took  with  him  to  his  carriage  a  book  of 
practice  in  order  to  consult  it  on  his  way  to  the  church.  As 
devoted  to  things  legal  as  old  Alan  Fairford,  the  Edinburgh 
lawyer  of  Scott's  "  Redgauntlet,"  the  Irish  Q.  C,  would  have 
been  as  proud  of  the  reputation  his  son  has  obtained,  as  a  learned 
and  able  lawyer,  as  the  Scotsman  was  when  the  newly-fledged 
advocate  made  his  first  forensic  appearance  in  the  famous  case 
of  Poor  Peter  Peebles  v.  Plainstanes.  Mr.  Justice  Collins'  rep- 
utation is  mostly  founded  on  his  professional  position,  though 
he  has  obtained  some  notice  as  an  amateur  in  scholarship,  espe- 
cially in  Greek  and  the  vexed  question  of  its  pronunciation ;  and 
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the  ground  on  which  the  Turks  and  Greeks  are  now  fighting  is 
as  familiar  to  him  as  the  suburbs  of  London  —  probably  more 
so. 

His  purely  professional  reputation  could  hardly  be  higher. 

Appeals  fi*om  his  decisions  are  not  enterprises  lightly  under- 
taken ;  for  his  knowledge  is  not  greater  than  his  care,  patience, 
and  zeal  in  investigating  every  case  brought  before  him.  The 
man  of  <M^al  mind"  is  not  necessarily  one  whose  decisions 
can  always  be  treated  as  products  of  pure  analysis.  There  are 
judges  whose  temperament  interferes  with  their  reasoning. 
They  are  scientific  so  long  as  some  prejudice  or  vanity,  or  dis- 
like, or  caprice,  or  perhaps  a  lazy  fit,  does  not  interfere  with 
their  mental  processes.  When  it  does  they  are  no  longer 
"  safe;  "  they  are  the  judges  who  multiply  the  number  of  un« 
necessary  appeals,  not  through  stupidity,  but  carelessness.  No 
judge  ever  sat  on  the  bench  freer  from  these  moral,  or  physical 
defects,  whichever  they  may  be,  than  Mr.  Justice  Collins.  His 
fairness,  courtesy,  and  painstaking,  are  always  spoken  of  with 
unbounded  admiration ;  and  a  decision  of  his  is  as  likely  to  be 
absolutely  right  as  any  conclusion  of  a  man  of  flesh  and  blood 
can  be.  In  speaking  of  Lord  Herschell  it  was  observed  that  he 
belonged  to  what  may  be  called  the  Jewish  group  of  notable 
lawyers  at  the  English  bar.  There  is  an  equally  noticeable 
group  of  Irishmen,  as  strongly  marked  by  ability,  and  distinc- 
tive mental  and  physical  characteristics.  They  come  mostly 
from  Ulster;  they  are  a  strong,  muscular,  long-legged,  high 
cheek-boned,  hard-headed,  determined  and  fighting  set,  with  a 
dry,  incisive,  sarcastic  humor;  all  of  which  forms  an  admirable 
equipment  for  carrying  on  the  war  for  money  and  honors  with 
the  native-bom  Englishmen,  whose  territories  they  ruthlessly 
invade.  Joined  with  the  purely  Scottish  tribes,  they  keep  up  a 
constant  raid,  which  no  international  law  can  stop.  Lord  Morris 
(the  Irish  landlord  in  the  House  of  Lords),  pointed  out  some 
time  ago  that  in  this  court  there  was  only  one  Englishman 
amongst  about  half  a  dozen  Irish  and  Scotsmen.  Mr.  Justice 
Collins  belongs  to  this  Irish  set,  of  which  the  other  most  dis- 
tinguished members  are  Lord  Bussell,  Mr.  Justice  Matthews 
(who  may  be  classed  with  Collins  for  legal  reputation,  but  who 
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has  a  fame  for  Irish  wit  and  humor  to  which  the  latter  can  lay 
no  claim),  and  Mr.  Justice  Day,  another  man  noted  for  his 
saturnine  humor.  These  three  are  also  Boman  Catholics ;  Mr. 
Justice  Collins  being  in  the  opposite  camp.  As  an  advocate  he 
ranks  below  all  three;  meaning  by  advocate  the  possessor  of 
eloquence,  and  a  certain  glow  of  temperament  which  brings  the 
art  of  advocacy  within  the  limits  of  histrionics.  But  his  reputa- 
tion is  greater  than  any  of  the  others  in  the  debates  of  pure 
questions  of  law.  In  this  class  of  cases  his  practice  has  been 
very  large,  and  no  counsel  at  the  common  law  bar  was  ever  so 
frequently  taken  before  the  Chancery  Division,  where  law  as- 
sumes its  most  formal  shape.  A  life  spent  mostly  within  these 
bounds  does  not  present  much  variety  of  incident.  Mr.  Justice 
Collins  has  few  of  the  qualities  of  the  popular  politician,  and 
he  has  never  been  in  Parliament,  though  he  tried  once,  but  was 
defeated.  He  is  not  conceivable  on  a  party  platform,  as  a  mere 
party  man.  Lord  Halsbury  has  been  often  reproved  for  allow- 
ing too  much  weight  to  political  considerations  (and  also  per- 
sonal, it  may  be  added),  in  his  judicial  appointments;  but  when 
he  put  Mr.  Justice  Collins  on  the  bench,  the  most  inveterate 
party  man  did  not  find  fault  with  him.  Perhaps  this  is  a  point 
not  without  importance  in  considering  the  qualifications  of  the 
two  British  arbitrators  in  the  Venezuelan  dispute.  National 
bias  may  be  difficult  to  get  rid  of  in  such  matters,  and  as  British 
arbitrators  must  be  appointed,  nobody  can  be  blamed  for  that, 
not  even  for  not  appointing  Sir  Edward  Clarke,  who  so  far 
divested  himself  of  national  prejudice  that  he,  though  an  ex- 
Conservative  law  officer,  publicly  supported  the  contentions  of 
the  Venezuelans.  But  as  to  bias  in  favoring  a  particular  govern- 
ment, when  that  government  has  appointed  one  man  who  is  a 
noted  opponent,  and  the  other  a  man  who  has  never  given  him- 
self any  trouble  for  it,  and  never  obtained  any  reward  as  a 
supporter  of  it,  the  appointments  are  as  unexceptionable  on 
this  ground  as  can  well  be. 

As  to  the  question  of  ability,  that  is  a  matter  which  only 
concerns  the  party  who  appoints,  and  with  that  Great  Britain 
has  no  reason  to  be  dissatisfied.  Whilst  he  has  been  confined 
within  the  narrow  bounds  of  the  various  English  practice,  even 
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as  an  advocate  Mr.  Justice  Collins  was  never,  except  in  two 
cases,  brought  prominently  into  public  notice ;  and  though  those 
raised  no  great  constitutional  questions,  at  least  State  constitu- 
tional questions,  they  were  of  considerable  importance  to  British 
citizens.  The  first  involved  their  right  to  earn  their  livelihood 
by  keeping  what  we  call  a  public  house,  and  Americans  a  saloon, 
after  they  have  once  started  them,  unless  the  magistrates, 
assuming  the  right  of  withholding  the  license  at  discretion,  can 
adduce  some  distinct  and  sufficient  legal  reason  against  their 
continuing  open.  This  was  the  case  of  Tharpe  v.  Wakefield, 
which  was  carried  to  the  House  of  Lords  by  the  brewing  interest, 
which  Mr.  Collins  represented.  His  clients  were,  however, 
defeated,  amidst  the  jubilation  of  the  local  optionists  or 
vetoists. 

The  other  was  a  case  which  approached  surprisingly  near  to  a 
constitutional  question.  Can  a  man  lock  his  wife  up,  in  order 
to  secure  to  himself  the  pleasures  of  her  society?  If  he  can, 
what  becomes  of  the  rights  of  women ;  what  becomes  of  the 
right  to  the  franchise  which  they  claim ;  and  is  not  the  question 
of  the  extension  of  the  franchise,  a  high  constitutional  question? 
If  he  is  not  to  be  allowed  to  do  so,  what  becomes  of  the  rights 
of  man?  Mr.  Jackson,  of  Clitheroe,  in  Lancashire,  and  his  wife, 
at  any  rate  were  for  a  long  time,  while  the  case  went  from  one 
court  to  another,  as  much  talked  about  as  Pym  or  Hampden, 
and  the  ship's-money  affair.  Mr.  Jackson  had  obtained  a  decree 
for  restitution  of  conjugal  rights,  which  the  lady  would  not 
obey ;  and  since  the  law  could  not  imprison  her  for  disobedience, 
Mr.  Jackson  resolved  to  try  a  little  imprisonment  on  his  own 
responsibility.  He  seized  her,  on  a  Sunday  morning  as  she  was 
coming  out  of  church,  carried  her  off  in  a  carriage,  and  locked 
her  up  in  his  own  house.  Mr.  Collins  appeared  for  him,  on  the 
writ  of  habeas  corpus,  and  tried  to  persuade  the  judges  that  the 
law,  according  to  certain  old  authorities,  allowed  a  man  to 
imprison  his  wife,  and  beat  her  <<  with  a  light  switch."  But 
the  court  at  last  told  him,  and  the  rest  of  the  listening  world,  that 
<*  such  quaint  and  absurd  dicta  as  are  to  be  found  in  the  books, 
as  to  the  right  of  a  husband  over  his  wife,  in  respect  to  personal 
chastisement,  are  not  now  to  be  cited  as  law,  in  this  or  any 


Digitized  by 


Google 


496  31    AMERICAN  LAW  RBVIBW. 

civilized  country. "  So  Mr.  Collins  lost  his  case,  and  Jackson 
and  Wife  is  one  of  the  charters  of  British  feminine  freedom. 
There  were  not  wanting  certain  of  the  baser  sort  who  pro- 
claimed it  to  be  the  death-blow  to  manly  liberty,  and  darkly 
hinted  that  if  the  judges  had  been  bachelors  the  result  would 
have  been  different.  The  case  formed  a  landmark  in  Mr.  Col- 
lins' career  too,  for  it  was  his  last  before  going  on  the  Bench. 
If  he  lost  it,  and  Tharpe  t;.  Wakefield,  about  the  same  time,  he 
had  a  good  many  successes  to  the  good  in  his  record,  and  he 
began  a  new  series  as  a  judge. 

Mr.  Justice  Brewer. 

David  Josiah  Brewer,  President  Cleveland's  nominee,  though 
lineally  descended,  on  the  maternal  side,  from  one  of  the  very 
few  **  royal  families  "  in  the  United  States,  and  though  in- 
tensely American  in  every  fiber  of  his  nature,  was  actually  bom 
at  Smyrna,  Asia  Minor,  June  20,  1837,  his  parents  being  at  that 
time  misdonaries  to  the  Levant. 

His  father,  Beverend  Josiah  Brewer,  was  a  bom  altruist, 
whose  exemplary  life  was  wholly  devoted  to  the  good  of  his 
fellow-men.  Indeed,  whatever  of  the  altruistic  spirit  is  now 
possessed  by  Justice  Brewer  ( as  shown,  for  example,  by  his  life- 
long devotion  to  the  cause  of  popular  education),  he  claims  **  by 
descent"  rather  than  ** by  purchase."  His  mother  was  bom 
Emilia  Field,  a  daughter  of  one  of  our  most  deservedly  con- 
spicuous American  families. 

The  venerable  senior  justice,  Stephen  J.  Field,  almost  the  only 
surviving  appointee  of  President  Lincoln,  is  Justice  Brewer's 
maternal  uncle.  Cyrus  W.  Field,  who  laid  the  fii'st  Atlantic 
cable,  was  another.  David  Dudley  Field,  the  father  of  our  **  re- 
formed judicial  procedure,"  and  its  life- long  advocate,  was 
another.  Henry  M.  Field,  among  the  ablest  and  most  con- 
spicuous of  American  journalists,  was  still  another. 

Young  Brewer,  while  yet  an  infant,  was  brought  to  this  coun- 
try, by  his  missionary  parents.  His  early  education  was  ac- 
quired in  the  common  schools  of  Connecticut,  a  State  which 
enjoys  the  peculiar  distinction  of  having  had  no  written  constitu- 
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tion  prior  to  1818,  and  of  having  gotten  along  very  well,  indeed, 
without  one,  for  some  forty  years  —  insomuch  that,  during  that 
interval,  she,  proportionally,  banked  more  money,  built  more 
churches,  endowed  more  colleges,  maintained  more  and  better 
common  schools,  published  more  books,  circulated  more  news- 
papers, and  (keeping  back  no  part  of  the  truth),  exported  more 
wooden  nutmegs,  than  any  other  member  of  the  sisterhood  of 
States.  In  1856,  young  Brewer  graduated,  with  high  honors, 
from  Yale,  along  with  Henry  B.  Brown  (now  Mr.  Justice 
Brown),  and  Chaunoey  M.  Depew,  now  of  the  Vanderbilt  rail- 
way systems.  After  graduating,  young  Brewer  passed  a  year  in 
the  office  of  his  uncle,  David  Dudley  Field,  then  a  trusted  leader 
of  the  American  bar*  In  1858,  he  graduated  from  the  Albany 
Law  School.  In  June,  1859,  he  settled  at  Leavenworth,  Kansas ; 
and  the  blood  of  the  bold,  aggressive,  energetic  Fields  began  to 
tel\.  The  following  chronological  summary  indicates  his  steady, 
sturdy  growth  in  public  favor,  and  how,  again  and  again,  the 
sovereign  people  have  said  to  him,  "  Come  up  higher  :  — " 

In  1861,  he  was  appointed  United  States  Commissioner;  in 
1862  elected  Judge  of  Probate ;  in  1864  elected  District  Judge ; 
in  1865  elected  Superintendent  of  Public  Schools  ;  in  1868  elected 
President  of  the  State  Teachers  Association;  in  1870  elected 
Judge  of  the  Supreme  Court  of  Kansas ;  in  1876,  and  again  in 
1882,  re-elected;  in  1884,  appointed  United  States  Circuit  Judge. 
The  death  of  Justice  Stanley  Matthews,  which  occurred  eighteen 
days  after  the  inauguration  of  President  Harison,  created  a 
vacancy,  which  it  became  the  duty  of  the  latter  to  fill. 

Judge  Brewer's  friends  (and  their  name  was  legion),  were 
prompt  in  presenting  and  active  in  pushing  his  claims ;  pointing 
with  local  yet  laudable  pride  to  the  fact  that  he  had  never  been 
defeated  at  the  polls,  and  that  the  people  among  whom  his  life 
had  been  passed,  those  who  actually  knew  him  best,  had  never 
missed  an  opportunity  to  promote  him. 

Curiously  enough,  however,  at  this  particular  juncture,  the 
Field  blood  appears  to  have  stagnated,  while  that  of  the  quondam 
missionary  asserted  itself  vigorously :  Brewer  himself  declined 
to  move  at  all  in  the  matter.  To  all  the  importunities  of  his 
supporters,  the  son  of  the  whilom  missionary  persisted  in  saying, 
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^*The  office  vxm  not  one  to  he  contested  —  being  too  high  and 
sacred.**  And  in  this  unworldly  policy  he  persisted  more 
stubbornly  than  ever,  when  it  transpired  that  the  name  of  his 
classmate,  Henry  B.  Brown,  had  been  likewise  submitted  to 
President  Harrison.  But  without  any  effort  in  his  own  behalf, 
and  while  steadily  pursuing  the  even  tenor  of  his  way  as  a 
Federal  circuit  judge,  he  was  duly  nominated  and  confirmed. 
His  commission,  as  an  Associate  Justice  of  the  Supreme  Court 
of  the  United  States,  bears  the  date  of  January  6,  1890;  and 
the  writer  of  this  paragraph  deems  it  not  too  much  to  say  that, 
in  all  the  long  and  bright  array  of  men  who  have  adorned  that 
position,  none  ever  came  to  it  with  cleaner  hands  than  those  of 
David  J.  Brewer.  Meanwhile,  October  14, 1890,  Justice  Samuel 
F.  Miller,  of  almost  sacred  memory,  passed  from  his  labors  to 
his  reward.  December  29,  1890,  President  Harrison  duly  com- 
missioned, as  Justice  Miller's  successor,  Henry  Billings  Brown. 
And  thus  it  came  to  pass,  that  two  young  m^i  who,  when  Yale's 
commencement  exercises  closed  in  June,  1856,  parted,  as  college 
classmates  and  warm  personal  friends  so  often  part,  met  again, 
beneath  the  dome  of  the  Capitol,  at  the  close  of  the  year  1890,  to 
serve  thenceforth  as  co-ordinate  and  equal  factors  in  the  admin- 
istration of  justice,  within  and  throughout  the  United  States. 
Extended  comment  on  the  career  of  Justice  Brewer  is  uncalled 
for;  to  recapitulate  his  work  would  be  to  reproduce  a  very  con- 
siderable portion  of  the  juridical  history  of  the  Mississippi  valley, 
for  one-third  of  a  century  past.  We  venture  the  prediction 
that  when  the  international  tribunal  shall  have  closed  its  labors, 
and  the  result  is  promulgated.  Justice  Brewer  will  be  known  and 
esteemed  abroad,  as  he  has  always  been  at  home. 

Mr.  CmBr  Justice  Fuller. 

Melville  Weston  Fuller,  Venezuela's  nominee,  stands  at  the 
head  of  the  judicial  hierarchy  in  the  United  States.  The  sov- 
ereign people  of  this  country  have  a  multitude  of  public  serv- 
ants, of  whom  only  the  merest  handful  are  <<  tenants  for  life." 
From  among  the  latter,  our  people  have  singled  out,  and  have 
enshrined  within  their  heart  of  hearts,  one,  upon  whom  they 
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have  bestowed  the  proudest  title  in  their  gift,  that  of  <*  Mr« 
Chief  Justice/'  The  man  thus  segregated  from  his  fellow- 
servants,  and  thus  designated,  is  the  most  peculiar,  and,  to  some 
extent,  the  most  important  factor  in  our  scheme  of  popular  self- 
government*  Connected  with  and  surrounding  him  are  sundry 
traditions  which  may  perhaps  interest  transatlantic  readers* 
Whatever  political  issues  may  divide  and  convulse  our  people; 
whatever  political  organizations  may  rise,  flourish  and  fade; 
whatever  Presidents,  Cabinets,  and  Senates  may  come,  and  may 
go,—  Mr.  Chief  Justice  remains.  The  man  who,  as  President, 
elevated  Brewer  and  Brown  to  the  Bench,  has  ceased  to  be  a 
direct  power  in  the  State,  even  though,  as  plain  Ben.  Harrison, 
he  remains  a  mighty  power  at  the  bar.  The  man  who,  as 
President,  called  Melville  Weston  Fuller  from  comparative 
obscurity,  has  also  ceased  to  be  a  power  in  the  State,  has 
resumed  his  old  place  in  the  ranks ;  and  no  politician  is  so  poor 
as  to  do  him  reverence.  The  exclusive  prerogatives  of  Mr.  Chief 
Justice  are  only  three  in  number. 

He,  only,  can  **  swear  in  *'  the  President;  he,  only,  can  pro- 
nounce judgment  of  impeachment  against  the  President;  he, 
only,  controls  the  division  of  labor,  as  between  himself  and  the 
associate  justices.  Our  people  are  prepared  to  insist,  with 
stubborn  loyalty,  on  the  inviolability  and  sanctity  of  these 
prerogatives,  more  especially  the  first  and  second. 

To  illustrate:  When,  after  a  lingering  illness,  President  Gar- 
field died  unexpectedly,  Vice-President  Arthur,  who  happened 
to  be  in  New  York  at  the  time,  was  first  sworn  in  before  some 
local  judge.  The  public  pulse  at  once  quickened,  feverishly. 
The  **  plain,  common  people,*'  as  they  were  so  often  called  by 
Abraham  Lincofn,  discerned,  or  fancied  they  could  discern,  a 
"flaw  in  Arthur's  title;*'  he  was  running  counter  to  one  of 
their  cherished  traditions;  they  could  discern  nothing  which 
impressed  them  as  being  "livery  of  seizin:  "  Arthur  had  not 
attorned  to  Mr.  Chief  Justice.  Recognizing  and  responding  to 
this  feeling  of  popular  uneasiness.  General  Arthur,  shrewd 
politician  that  he  was,  lost  no  time  in  "  swearing  in,"  before 
Chief  Justice  Waite. 

It  is  not  enough  that  Major  McKinley,  or  any  other  good  man. 
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has  received  an  overwhelming  majority  at  the  polls ;  not  enough 
that  he  has  carried  the  Electoral  College ;  he  must  attorn  to  Mr. 
Chief  Justice. 

When  once  a  succesflful  candidate  has  done  that,  the  aver- 
i^e  citizen  feels  bound  to  salute  him  as  *^  Mr.  President,"  and 
assumes  the  right  to  importune  him  for  a  place.  From  noon 
until  4  p.  m.,  on  each  juridical  day  during  the  term»  Mr.  Chief 
Justice  is  to  be  seen  in  his  place,  at  the  center  of  the  semi- 
circular bench,  wearing  his  official  robes. 

There,  and  then,  he  is  the  very  embodiment  of  judicial  dignity 
and  power. 

There,  and  then,  he  represents  the  ''law  of  the  land,"  in  all 
its  majesty,  and  in  all  its  supremacy.  Our  people  have  an  idea 
that  the  judicial  authority  <'  extends  to  all  cases,  at  law,  and  in 
equity;"  that  it  attaches  to  the  unborn  living  child,  and  to  the 
dead,  unburied  corpse;  that  it  sentinels  every  hearthstone,  with 
a  sense  of  overshadowing  security  and  peace ;  that  its  operation 
can  nowhere  be  arrested,  nor  suspended,  for  even  the  slightest 
mom^it  of  time ;  and  that  its  last  outward  visible  sign  is  Mr. 
Chief  Justice.  Upon  him  our  people  look,  even  as  they  look 
upon  the  Stars  and  Stripes,  with  a  feeling  of  veneration  and 
love  that  is  far  beyond  human  expression.  In  every  heart 
that  is  thoroughly  loyal  to  the  American  flag  there  is  one  par- 
ticular niche  absolutely  sacred  to  Mr.  Chief  Justice,  and  to  him 
alone. 

Such  is  the  very  peculiar  factor  which  we,  as  a  people,  con- 
tribute toward  a  just  solution  of  this  international  problem. 
When  at  4  p.  m.  court  adjourns,  and  the  Chief  Justice,  as  he 
often  does,  walks  briskly  along  Louisiana  avenue,  passing 
Judiciary  Square,  and  turning  into  Pennsylvania  avenue,  at  the 
Franklin  statue,  he  is  merely  an  affable,  courteous,  cultured 
gentleman.  The  irrepressible  small  boy,  utterly  devoid  of  rev- 
erence for  earthly  dignitaries,  does  not  hesitate  to  accost  him, 
and  try  to  sell  him  an  evening  paper.  A  glance  at  his  pictured 
features,  will  show  the  foreign  reader  why  it  is  that  all  children 
love  Mr.  Chief  Justice ;  why  it  is  that,  wherever  he  goes,  children 
turn  to  him,  just  as  children  always  turned  instinctively  to  the 
rugged  but  kindly  face  of  Abraham  Lincoln.    Among  our  citi- 
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zen6»  tbe  feeling  is  deep  and  abiding  that  neither  Jefferson  in 
his  day  and  generation,  nor  Lincoln  in  his,  was  closer  to  the 
popular  hearty  more  in  touch  with  the  plain,  common  people. 
They  love  and  venerate  the  present  Chief  Justice  for  his  own 
sake,  and  because  he  understands  them,  and  is  keenly  alive  to 
all  their  political  and  social  needs. 

The  subject  of  this  imperfect  sketch  is  the  eighth  Chief  Justice 
of  the  United  States  ;  and  the  feeling  is  wide,  and  steadily  wid- 
ening, that  the  great  office  was  never  in  abler,  cleaner,  safer 
hands.  Of  the  eight  men  who  have  been  called  to  that  exalted 
position,  six  had  had  a  long  and  varied  experience  in  public  life, 
and  five  of  them  were  taken  from  the  Atlantic  seaboard*  The 
first  four  incumbents  had  all  been  prominent  throughout  the 
Revolutionary  struggle.  Ellsworth  and  Jay  had  served  in 
Congress,  and  the  latter  had  negotiated  the  Treaty  of  Peace 
with  Great  Britain.  Marshall  had  been  prominent  in  the  Conti- 
nental Army,  in  the  Legislature  of  Virginia  and  in  Congress. 
In  1836,  when  it  became  necessary  for  President  Jackson  to 
nominate  the  fifth  Chief  Justice,  he  named  his  Secretary  of  the 
Treasury,  Roger  Brooke  Taney ,  of  Maryland .  In  1864  it  became 
the  duty  of  President  Lincoln  to  nominate  the  sixth  Chief  Jus- 
tice; he  also  named  his  Secretary  of  the  Treasury,  Salmon 
Portland  Chase,  of  Ohio,  who  was  the  first  incumbent  to  betaken 
from  west  of  the  Alleghenies.  In  1874,  during  President 
Grant's  second  term,  it  became  his  duty  to  nominate  the  seventh 
incumbent.  He  first  tendered  the  place  to  his  political  and  per- 
sonal friend,  Senator  Conkling,  who  declined  absolutely.  What- 
ever may  have  been  his  political  vices  or  virtues,  Roscoe  Conk- 
ling has  gone  upon  record  as  being  the  only  man  to  decline  the 
chief  justiceship,  when  tendered  under  circumstances  which 
made  nomination  equivalent  to  actual  confirmation.  Failing  to 
induce  his  particular  favorite  to  accept.  Grant  then  broke  away 
from  all  precedent,  by  nominating  a  man  whose  only  experience 
in  public  life  had  been  a  brief  membership  in  a  convention  called 
to  revise  the  constitution  of  his  own  State.  Many  persons  now 
believe  that,  in  thus  ignoring  precedent.  Grant  builded  better 
than  he  knew.  Democratic  lawyers,  of  commanding  abflity, 
have  been  heard  to  declare  that  Grant  atoned  for  many  political 


Digitized  by 


Google 


502  31  AMEBICAN  LAW  REVIEW. 

blunders,  when  be  nominated  as  seventh  Chief  Jastice,  Morrison 
B.  Waite,  of  Ohio,  at  whose  hands  the  more  obnoxious  doctrines 
of  the  Dartmouth  College  case  met  their  Waterloo,  if  not  their 
Appomatox.  When,  in  1888,  it  devolved  on  President  Cleve- 
land to  nominate  the  eighth  Chief  Justice,  he  followed  the 
example  set  by  Grant,  ignoring  that  of  all  former  Presidents. 
Passing  by  all  Cabinet  ministers,  skilled  diplomatists,  and  expe- 
rienced legislators,  he  selected  a  man  pre-eminent  at  the  bar 
before  which  he  had  practiced  for  more  than  thirty  years,  but 
otherwise  wholly  unknown  to  fame;  a  man  whose  public  career 
was  measured  by  a  single  term  in  the  legislature  of  Illinois,  and 
one  term,  also,  in  a  constitutional  convention  of  that  State; 
a  man  as  utterly  unknown  to  the  great  body  of  our  people,  as 
Abraham  Lincoln  was  when  nominated. 

Our  present  Chief  Justice  comes  from  very  near  the  center  of 
population.  His  biography,  like  the  man  himself,  is  extremely 
modest,  unaffected,  plain  and  simple.  It  may  be  summarized 
thus :  He  comes,  on  both  sides,  from  the  best  blood  of  New  En- 
gland. The  first  pastor  of  the  first  church  at  Boxbury,  Massa- 
chusetts, was  Reverend  Thomas  Weld,  an  Englishman,  a  graduate 
of  Cambridge,  and  an  earnest  coworker  with  Eliot,  the  Apostle. 
Far  and  wide,  among  the  Indians  of  the  Atlantic  slope,  Eliot 
was  known  as  **  the  Teacher,'*  and  Weld  as  **  the  Preacher." 

The  latter  is  a  remote  ancestor  of  our  Chief  Justice.  Henry 
Weld  Fuller,  paternal  grandfather  or  our  Chief  Justice,  was  a 
classmate  of  Daniel  Webster;  at  the  time  of  his  death  he  was 
Judge  of  Probate  of  Kennebec  County,  Maine.  His  son,  Fred- 
erick Augustus  Fuller,  graduated  from  Harvard  Law  School  and 
subsequently  intermarried  with  Katherine  Weston,  a  daughter 
of  Chief  Justice  Weston,  of  Maine.  From  that  intermarriage 
was  bom,  at  Augusta,  Maine,  February  11,  1833,  the  subject  of 
this  sketch.  At  the  age  of  twenty  years,  young  Fuller  grad- 
uated from  Bowdoin,  and  entered  the  law  office  of  his  maternal 
uncle,  George  M.  Weston,  at  Bangor,  Maine,  and  also  took  the 
course  of  lectures  at  Harvard  Law  School.  In  1855  he  formed 
a  law  partnership  with  his  paternal  uncle,  Benjamin  A.  6. 
Fuller,  at  Augusta,  Maine,  and  about  the  same  time  became 
editor  of  a  leading  Democratic  journal.  The  Age.    In  1856  he 
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was  made  City  Solicitor  and  President  of  the  Common  Council, 
but  resigned  both,  during  that  year,  and  settled  in  Chicago. 

In  his  new  location  he  devoted  himself  closely  to  his  profes- 
sion, never  stepping  aside,  with  the  single  exception  above  noted, 
for  thirty-two  years.  He  soon  reached  the  very  front  rank, 
and  kept  it  until  he  quitted  it  for  the  Chief  Justiceship.  His 
first  appearance  in  the  court  over  which  he  now  presides  was  in 
the  case  of  Dows  v.  Chicago.^  His  first  argument  before  that 
court  was  in  Bank  v.  Campbell.^  The  first  case  heard  by 
Chief  Justice  Waite,  Tappan  t;.  Bank,^  was  argued  by  Counsellor 
Fuller.  His  last  appearance  at  the  bar  was  in  Kailroad  Com- 
pany v.  Keokuk  Bridge  Company,*  where  he  was  associated 
with  the  venerable  Lyman  Trumbull. 

As  a  matter  of  fact,  this  case  was  not  decided  until  after 
Counsellor  Fuller  had  been  made  Chief  Justice.  In  December, 
1889,  he  addressed  both  Houses  of  Congress,  by  their  special 
invitation,  at  the  Centennial  of  President  Washington's 
inauguration.* 

Such  is  the  unpretending  story  of  a  man  who,  devoting  him- 
self exclusively  to  the  practice  of  the  law,  keeping  aloof  from 
partisan  politics,  has  been  called  to  the  highest  office  in  the  gift 
of  the  American  people,  and  who  is  now,  by  the  voluntary 
election  of  the  Republic  of  Venezuela,  an  arbitrator  of  the  long- 
standing boundary  dispute  between  her  and  Great  Britain. 

Geobgb  C.  Worth. 
St.  Louis. 

George  H.  Enott. 
MiDDLB  Tbmplb,  London. 

1  11  WaU.  108.  *  181  U.  S.  871. 

»  14  WaU.  87.  »  182  U.  S.  707. 

<  19  WaU.  490. 
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CITIZENSHIP  IN  ITS  INTERNATIONAL  RELATION. 

Citizens  may  be  either  native  born  or  naturalized ;  and  citi- 
zenship is  a  matter  which  every  State  —  a  political  community  — 
regulates  for  itself  as  an  incident  of  its  sovereignty. 

It  is  obvious  from  the  nature  of  allegiance  that  an  individual 
can  maintain  the  relation  to  but  one  State  at  a  time ;  but  the 
principle  of  one  exclusive  citizenship  has  not  yet  obtained  any 
general  recognition. 

As  long  as  some  States  impose  citizenship  upon  all  persons 
bom  within  their  territory ;  others  upon  all  children  bom  to 
citizen  fathers ;  others  upon  all  children  born  to  fathers  domi- 
ciled within  the  territory ;  others  upon  all  persons  who  acquire 
domicile  within  their  territory ;  and  yet  others  upon  two  or  more 
of  these  various  classes  at  the  same  time,  —  so  long  cases  of 
dual  citizenship  will  arise.  Most  modern  States  determine  the 
nationality  of  a  child  by  one  of  two  rules,  either  (1)  By  the 
Bationality  of  its  parents;  or  ( 2)  By  the  place  of  its  birth. 

Until  the  close  of  the  last  century  the  first  criterion  prevailed. 
By  reason  of  the  greater  and  more  frequent  movement  of  indi- 
viduals from  one  State  to  another,  the  second  has  now  acquired 
great  prevalence.  The  United  States  claim  all  persons  bom 
within  their  tenitory  as  native  born  citizens,  whatever  may  have 
been  the  nationality  of  their  parents.  There  are,  however, 
exceptions  to  this  rule,  resulting  from  the  requirement  of  per- 
sonal subjection  to  the  **  jurisdiction  thereof  **  —  (of  the  United 
States).  This  excludes  Indians,  the  children  of  foreign  diplo- 
matic representatives  born  within  the  limits  of  the  United  States, 
and  the  children  of  persons  passing  through  or  temporarily 
residing  in  this  country  who  have  not  been  naturalized,  and  who 
claim  to  owe  no  allegiance  to  the  government  of  the  United 
States,  and  take  their  children  with  them  when  they  leave  the 
country.  None  of  these  are  subject  to  the  **  jurisdiction 
thereof  "  under  the  principles  either  of  the  common  law  or  of 
international    law.     Moreover,    the    United    States    have  not 
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adopted  the  test  of  nationality  by  the  nationality  of  the  parents 
without  important  modifications.  For  by  the  statute  of  1855 
all  persons  bom  abroad,  whose  fathers  were  at  the  time  citizens 
of  the  United  States,  are  deemed  citizens ;  but  citizenship  thus 
acquired  can  not  descend  to  persons  whose  fathers  never 
resided  in  the  United  States.  In  reality,  therefore,  the  United 
States  have  adopted  neither  the  test  by  place  of  birth,  nor  that 
by  the  nationality  of  the  parent,  without  important  qualifica- 
tions. 

Citizenship  by  birth  or  nativity,  however,  as  an  international 
rule,  adheres  through  life,  unless  terminated  by  expatriation  or 
by  process  of  law.  This  citizenship  is  always  presumed  to 
establish  the  nationality  of  an  individual,  and  if  drawn  in  ques- 
tion, it  is  incumbent  upon  him  to  prove  any  subsequent  change 
of  allegiance.  Under  the  same  rule,  it  may  be  added,  that  the 
citizenship  of  a  dependent  person  is  held  to  be  that  of  his  princi- 
pal or  superior.  Hence  the  citizenship  of  a  child,  if  legitimate, 
is  that  of  the  father ;  if  illegitimate,  that  of  the  mother ;  of  a 
ward,  that  of  the  guardian ;  and  of  a  wife,  that  of  her  husband. 
The  nationality  of  a  married  woman,  however,  is  a  question  of 
some  uncertainty.  In  the  United  States  the  rule  of  the  com- 
mon law  still  obtains ;  and,  if  a  native  woman  marries  an  alien, 
she  retains  her  original  nationality.  She  may  acquire  her  hus- 
band's nationality,  but  does  not  thereby  lose  her  own ;  if,  how- 
ever, a  foreign  woman  marries  a  citizen  of  the  United  States, 
she  thereby  becomes  a  citizen.  In  all  other  countries,  except 
where  the  English  common  law  prevails,  the  nationality  of  a 
woman,  on  marriage,  merges  in  that  of  her  husband. 

The  whole  tendency  of  modem  thought  is  to  demand  that 
every  person  who  is  a  member  of  a  particular  national  society 
shall  also  be  a  member  of  the  State  in  which  that  society  finds 
its  political  organization.  Family  domicile  is  the  factor  of  prime 
importance;  and  it  is  the  great  defect  of  the^ti^  sanguinis  that 
it  wholly  ignores  the  factor.  Theyt^  sanguinis  tends,  as  Lord 
Bacon  prophetically  declared,  ^*  to  establish  and  maintain  whole 
tribes  of  aliens  within  the  territory  of  each  State."  Questions 
such  as  those  of  minority,  legitimacy,  lunacy,  the  validity  of 
marriage,   and  the  legal  capacity  of  a  maiTied  woman,  are 
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determined  by  the  law  of  domicile.  The  prevailing  principle  of 
private  international  law  is,  that  the  jural  capacity  of  a  person  is 
determined  by  the  law  of  his  domicile.  Though  a  different  rule 
is  observed  in  some  States,  which  subject  a  resident  foreigner  to 
the  law  of  the  State  to  which  he  owes  allegiance.  It  is  claimed 
in  behalf  of  this  rule  that  allegiance  is  always  capable  of  exact 
determination,  while  domicile,  being  partly  a  question  of  intent, 
is  not. 

There  are  several  important  exceptions  to  the  rule  that  the  lex 
domicilii  IB  to  determine  in  regard  to  the  personal  «to^t^  and  jural 
capacity.  These  exceptions  arise  from  the  unwillingness  of 
nations  to  allow  the  enforcement  within  their  borders  of  laws 
which  are  opposed  to  their  political  systems,  to  their  principles  of 
morality,  or  to  their  doctrine  of  human  rights. 

Domicile  is  defined  in  the  civil  law  as  **  the  place  where  a  man 
sets  his  hearthstone  and  keeps  the  bulk  of  his  property,  where 
he  intends  to  remain,  from  which,  if  he  departs,  he  is  said  to  be 
on  a  journey;  where,  if  he  returns,  his  journeying  ends.'* 
Story,  finding  fault  with  Yattel's  definition  of  domicile  as  the 
habitation  fixed  in  any  place,  with  the  intention  of  always  stay- 
ing there,  says:  <^  It  would  be  more  correct  to  say  that  that 
place  is  properly  the  domicile  of  a  person  in  which  his  habitation 
is  fixed  without  any  present  intention  of  removing  therefrom." 
It  is  often  a  very  difficult  matter  to  decide  the  question  of  dom- 
icile, and  only  a  few  practical  rules  can  be  laid  down  for 
determining  this  point, —  some  of  the  more  important  of  which 
are  the  following : — 

1.  A  person  who  is  under  the  power  of  another  is  considered 
to  have  the  domicile  of  the  principal  party,  6.  ^.,  a  child  that  of 
the  father;  a  wife  that  of  the  husband. 

2.  There  is  a  presumption  in  favor  of  the  native  country, 
when  the  question  lies  between  that  and  another  domicile ;  and 
in  favor  of  the  place  where  one  lives  rather  than  in  favor  of  his 
place  of  business. 

3.  Free  choice  is  necessary;  hence  constrained  residence  is  no 
domicile. 

4.  A  floating  purpose  to  leave  the  soil  at  some  future  period 
does  not  prevent  domicil  from  being  acquired. 
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Citizenship  and  domicile  must  not  be  confused.  The  terms 
are  not  synonymous.  The  citizen  is  a  creature  of  the  munic- 
ipal law  —  the  law  of  the  State  in  contradistinction  to  interna- 
tional law  —  with  which  other  States  ordinarily  have  no  concern. 
The  fact  of  domicile  determines  the  status  of  an  individual  from 
the  standpoint  of  international  law,  and  has  no  necessary  con- 
nection with  citizenship.  For  all  commercial  purposes,  and 
generally  for  the  jural  capacity,  the  domicile  of  the  party,  with- 
out reference  to  the  place  of  birth,  becomes  the  test  of  national 
character.  This  has  been  repeatedly  and  explicitly  admitted 
in  the  courts ;  and  still  it  is  a  question  involving  much  discussion 
and  difficulty,  especially  in  case  of  hostilities,  due  to  the  com- 
plicated character  of  commercial  transactions,  what  state  of  facts 
constitute  a  residence,  so  as  to  change  or  fix  the  commercial  and 
jural  character  of  the  party. 

It  is  a  well-defined  principle  that  in  every  State  a  resident 
alien  must  fully  obey  the  laws,  whether  of  a  temporary  or  of  a 
permanent  nature.  Several  States  may  arrange  by  treaty  to 
secure  for  their  citizens  special  privileges  as  to  domicile  in  each 
other's  territories,  or  may  obtain  for  them  special  exemptions 
from  the  operation  of  certain  municipal  laws. 

Again,  a  national  character  acquired  by  residence  may  he 
thrown  off  at  pleasure  by  a  return  to  the  native  country  —  it  is 
an  adventitious  character  and  ceases  by  non-residence,  or  when 
the  party  puts  himself  in  motion  bona  fide  to  quit  the  country 
sine  conimo  revertendi. 

In  the  case  of  persons  who  are  declared  by  the  laws  of  the 
United  States  to  be  citizens  of  the  United  States,  and  who,  by 
the  laws  of  some  other  country,  are  also  held  to  allegiance  in 
that  country,  being  persons  bom  out  of  the  limits  and  jurisdic- 
tion of  the  United  States,  but  whose  fathers  were  at  the  time 
of  their  birth  citizens  of  the  United  States,  it  has  been  held  by 
Attorney-General  Hoar,  that  it  is  not  competent  for  the 
United  States  to  interfere  with  the  rights  of  a  foreign  nation  to 
the  government  and  control  of  persons  claimed  to  be  its  sub- 
jects, so  long  as  they  are  resident  in  such  foreign  country. 

According  to  some  authorities,  a  m&n  can  have  more  than  one 
domicile ;  for  example,  if  he  have  establishments  of  equal  impor- 
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tance  in  two  places  between  which  he  divides  his  time ;  or  he  may 
have  no  domicile  at  all.  This  latter  position  is  denied  by  others, 
on  the  ground  that  a  former  domicile  must  remain  until  a  new 
one  is  acquired.  A  man  may  change  his  domicile  from  one  coun- 
try to  another,  and  may  hold  property  in  both ;  he  may,  in  a 
third,  execute  a  contract  to  be  fulfilled  in  a  fourth;  he  may 
inherit  from  relations  in  another,  and  have  heirs  still  in  another. 
The  laws  of  these  countries  and  their  modes  of  judicial  proced- 
ures may  differ  widely.  What  law  then  shall  rule  wiiere  diverse 
laws  come  into  conflict?  A  simple  rule  would  seem  to  apply  the 
law  of  the  place  of  the  court  (lex  led  fori,  or  lex  fori  alone)  to 
all  jural  rdations  coming  before  it.  But  modem  legislation  and 
court-practice  do  not  aim  to  uphold  local  sovereignty  and  juris- 
diction, deciding  without  respect  to  territorial  limits,  according 
to  the  inner  nature  and  needs  of  each  jural  relation.  Howev^, 
in  the  principles  of  the  family  domicile,  it  may  be  ssJd,  will  be 
found,  peiiiaps,  the  germ  of  the  general  law  as  to  citizenship 
for  the  future. 

A  naturalized  citizen  is  one  who  has  relinquished  his  citizen- 
ship of  nativity  and  has  acquired  a  new  allegiance  in  a  State 
other  than  that  of  his  birth.  Naturalization  treaties  n^otiated 
between  the  States  differ  in  their  provisions  as  to  the  period  of 
residence  essential  to  naturalization ;  as  to  liability,  on  returning 
to  the  native  country,  to  trial  for  actions  punishable  by  the  laws 
of  the  native  State,  committed  prior  to  emigration ;  and  as  to 
the  period  of  residence  after  returning  to  the  native  country 
which  will  raise  presumption  of  acquired  citizenship. 

By  act  of  Congress,  in  1868,  the  United  States  declared  that 
*^  all  naturalized  citizens  of  the  United  States  while  in  foreign 
countries  are  entitied  to  and  shall  receive  from  this  government 
the  same  protection  of  person  and  property  which  is  accorded  to 
native  bom  citizens."  But  an  act  of  Congress  cannot  alter  tJie 
law  of  nations ;  and  that  a  change  of  allegiance  does  not  extin- 
guish obligations  and  penalties  that  were  incurred  before  emi- 
gration, is  a  principle  generally  conceded  by  treaties  on  that 
subject. 

A  naturalized  citizen  while  within  the  territorial  limits  of  the 
United  States,  is  entitied  to  all  the  privil^es  and  immunities  of 
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a  Dative  bom  citizen,  and  is  eligible  to  every  office  of  honor  or 
profit  with  the  single  exception  of  the  presidency. 

But  it  cannot  be  said  that  he  has  all  the  rights  of  a  native 
bom  citizen  outside  the  territorial  limits  of  the  United  States. 
For  naturalization  cannot  absolve  him  from  any  legal  obliga- 
tions due  to  his  former  sovereignty  at  the  time  of  his  emigra- 
tion ;  and  he  is  liable  to  be  held  to  the  performance  of  such 
obligations  should  he  return  within  a  certain  time  to  the 
jurisdiction  of  his  native  State. 

The  foundation  upon  which  some  of  the  European  governments 
base  their  unwillingness  to  recognize  the  efficacy  of  naturaliza* 
tion  laws,  in  protecting  their  subjects,  when  naturalized  as 
citizens  of  other  countries,  from  the  operation  of  a  military 
conscription  on  revisiting  their  native  land,  is  that  allegiance 
belongs  to  political  and  sovereign,  rather  than  to  civil  or  dele- 
gated jurisdiction,  and  therefore  it  is  to  be  r^arded  as  an  indi- 
vidual and  filial,  and  not  as  an  official,  tie.  Indeed  up  to  1868, 
whether  the  former  nationality  of  a  naturalized  citizen  of  the 
United  States  reverted  on  return  to  his  native  country  was  an 
open  question.  In  modem  international  practice,  the  State  does 
not  undertake  to  protect  the  individual  against  the  territorial 
law  of  another  country  while  within  its  jurisdiction.  This 
principle  is  recognized  in  our  diplomacy  by  specific  consular 
r^ulations;  and  the  attempts  of  the  United  States  (since  1859) 
to  protect  naturalized  citizens  against  their  original  States  have 
been  successful  only  in  so  far  as  foreign  States  have  recognized, 
by  law  or  treaty,  the  right  of  expatriation. 

Elxpatriation  is,  in  strictness,  an  essential  incident  of  the 
naturalization  process.  It  is  the  process  by  which  an  individual 
terminates  his  allegiance  to  a  particular  State.  According  to 
the  earliest  law  of  the  Aryan  races  the  individual  had  no  legal 
standing  and  was  the  subject  of  no  rights,  unless  he  happened 
te  be  the  head  of  a  family.  Under  the  ancient  doctrine,  all  that 
the  individual  was,  he  was  as  a  member  of  a  State  —  and  the 
State  was  everything  and  the  individual  nothing.  Plato  insists 
that  men  are  to  be  considered  not  as  men,  but  as  elements  of 
the  State.  This  dogma,  is  some  form  or  other  was  recognized 
as  a  canon  of  government  through   all  subsequent  ages^  until 
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supplanted  by  the  doctrines  of  the  Christian  Church.  Under 
the  Boman  Civil  Law,  the  citizen  was  but  an  integral  part  of 
the  State ;  under  the  feudal  system,  he  was  the  subject  of  the 
sovereign,  who  was  master  of  the  soil.  The  American  conmion- 
wealth  occupies  a  unique  position  before  the  world,  in  that  it 
places  the  citizen  before  the  State  in  the  genesis  of  modem 
political  society;  each  individual  standing  before  the  law  the 
independent  possessor  of  his  own  rights,  except  when  tender 
age  or  mental  imbecility  require  him,  for  his  own  good,  to  be 
placed  under  tutelage.  Under  the  system  of  the  United  States 
the  citizen's  duties  to  the  State  are  marked  and  defined,  but  he 
has  the  right  to  determine  for  himself  who  shall  be  the  sovereign 
and  in  whose  service  these  duties  shall  be  performed.  With  the 
United  States  allegiance  is  solely  political,  and  consequently 
voluntary.  It  is  individual  and  not  official.  The  citizen  may 
remove  it  at  any  time.  It  belongs  to  political  or  primary  juris- 
diction rather  than  to  civil  or  derivative  jurisdiction.  Hence, 
under  the  constitution,  Congress  alone  is  empowered  to  make 
uniform  naturalization  laws. 

The  act  of  July,  1868,  declares  that  expatriation  is,  <^a 
natural  and  inherent  right,"  and  that  any  denial  or  restriction 
of  this  right  is  <^  inconsistent  with  the  fundamental  principles 
of  this  government;  '*  but  the  law  does  not  indicate  by  what 
means  the  individual  may  expatriate  himself.  The  executive 
has  repeatedly  urged  upon  Congress  the  necessity  of  explanatory 
legislation;  this  Congress  has  failed  to  enact,  and  it,  therefore, 
seems  doubtful  whether  an  American  citizen  can  even  now  ex- 
patriate himself  (except  under  the  provision  of  our  expatriation 
treaties),  since  the  law  does  not  say  how  to  do  it.  Again,  this 
act  declares  the  right  of  expatriation  to  be  <<  a  natural  and 
inherent  right  of  all  people.''  With  respect  to  citizens  and  sub- 
jects of  all  foreign  countries,  it  is  merely  bnUum  ftdmen  legis- 
lation. If  it  was  intended  to  (and  it  can  have  no  further  effect) 
apply  only  to  American  citizens,  a  much  more  simple  and  effec- 
tive declaration  would  have  been,  that  citizens  of  the  United 
States  cease  to  be  such  whenever  they  are  duly  naturalized  in 
some  foreign  State. 

The  United  States  expatriation  statute  does  not  change  the 


Digitized  by 


Google 


CITIZENSHIP  IN  ITS   INTERNATIONAL  RELATION.  511 

common  law  rule.  It  merely  asserts  the  <<  right  '^  of  expatria- 
tion. It  does  not  say  how  the  **  right  '*  may  be  converted  into 
a  fact,  nor  what  shall  be  the  evidence  of  its  accomplishment. 

The  war  of  1812  was  urged  in  favor  of  the  doctrine  of  self- 
expatriation,  to  maintain  the  proposition  that  when  a  man  came 
over  to  this  country  and  became  a  naturalized  citizen,  no  other 
government  had  a  right  to  recapture  him.  Although  that  was 
the  great  controversy  in  that  wai*,  it  did  not  decide  the  question 
finally,  as  the  treaty  of  peace  left  it  unsettled.  But  the  United 
States  have  gone  on  negotiating,  writing,  talking  and  asserting 
this  absolute  right  without  concession,  until  nearly  all  the 
governments  of  the  world,  even  if  they  have  not  adopted  it, 
have  in  the  main  abandoned  the  idea  that  a  man  cannot  expatriate 
himself,  and  have  in  many  cases  made  treaties  with  the  United 
States  recognizing  the  right.  The  doctrine  of  indelible  allegi- 
ance has  been  either  tacitly  or  expressly  surrendered  by  nearly 
all  the  States  that  are  parties  to  international  law.  This  general 
recognition  of  expatriation  is  only  a  quarter  of  a  century  old, 
and  its  observance  still  rests  either  upon  treaties  or  upon  rules  of 
municipal  law. 

It  is  a  safe  postulate  that  every  man  should  have  one  and  only 
one  citizenship,  and  that  he  should  be  free  to  change  it.  This 
right  is  unquestionably  coming  to  be  considered  as  a  principle  of 
international  law ;  but  as  yet  it  forms  no  part  of  existing  inter- 
national law,  and  each  State  hampers  expatriation  with  such 
restrictions  as  it  thinks  fit ;  and  this  probably  must  continue  to 
be  the  case  so  long  as  conscription  laws  are  retained. 

As  the  national  character  of  an  individual  is  determined  by 
his  citizenship,  it  likewise  fixes  his  position  at  international  law. 
Private  international  law,  that  decides  which  of  two  conflicting 
laws  of  different  territories  is  to  be  applied  in  the  decision  of 
mooted  questions,  and  that  has  no  direct  relation  to  international 
law  as  a  code  between  nations,  was  almost  unknown  to  the 
Bomans  and  to  medieval  jurisprudence,  but  has  become  a  large 
and  important  branch  of  modem  jurisprudence  tending  more 
than  any  other  to  produce  an  acceptance  of  uniform  principles 
of  justice  and  rules  of  right. 

As  the  lust  of  territory,  wealth  and  power  has  displayed  itself 


Digitized  by 


Google 


512  31   AMERICAN  LAW   EEVIEW. 

more  nakedly  in  the  international  relations  of  mankind,  and  as 
the  highest  virtae  of  the  race,  magnanimity,  has  been  more  slow 
to  develop  itself  in  those  than  in  any  other,  so  there  are  more 
in  which  a  greater  mental  effort  is  required  to  give  concrete 
expression  in  positive  public  law,  to  the  universal  sense  of  jus- 
tice. The  polity  of  international  equity  is  definite  in  its  aim, 
seeking  by  patient  and  acute  observation  of  the  facts  of  every 
international  relation,  to  determine  upon  what  is  just  and  im- 
perative.  It  insists  upon  the  substitution  of  reason  for  force; 
upon  the  efficacy  of  law  in  its  ethical  character,  as  being  the 
only  permanent  factor  in  the  adjustment  of  the  contingent  cir* 
cumstances  which  arise  among  the  community  of  nations. 

The  relations  and  mutual  pretensions  of  nations  in  conse- 
quence of  the  growth  of  international  trade  and  the  collision 
of  international  interests,  are  being  subjected  to  a  more 
and  more  trying  ordeal.  The  practices  established  and  the 
mutual  concessions  obtained  might  and  should  be  wrought 
into  a  tolerably  compact  and  coherent  system;  and  diploma- 
tists, publicists  and  statesmen  have  borne  testimony  to  the 
urgent  necessity  of  accomplishing  this  end.  It  is  not  a  little 
surprising,  especially  when  we  consider  the  advance  in  diplom- 
acy, jurisprudence,  statesmanship  and  political  economy  that 
has  been  made  during  the  last  century,  that  international 
law  upon  which  the  most  precious  interests  of  the  nations 
and  of  all  mankind  depend  to  such  an  extent  should  to- 
day be  found  in  a  very  crude,  indefinite  and  incomplete  condi- 
tion. So  long  as  this  is  the  case,  so  long  vexatious  international 
questions  are  likely  to  be  the  rule,  rather  than  the  exception. 
Law  is  a  natural  and  necessary  growth  of  more  numerous  and 
closer  human  relations  and  the  extension  of  industry  and  wealth. 
As  nations  come  closer  together,  as  their  commercial  relations 
multiply,  on  the  one  hand,  and  on  the  other  the  danger  of 
destruction  becomes  more  instant  and  appalling,  it  is  inconceiv- 
able that,  when  they  become  their  own  law-givers,  they  should 
fail  to  institute  a  true  law  of  nations.  **  Here  then,"  even  so 
cold  a  friend  to  political  liberty  as  Hume  is  compelled  to  con- 
clude, ^*  are  the  advantages  of  free  States;  though  a  republic 
should  be  barbarous,  it  necessarily  by  an  infallible  operation. 
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gives  rise  to  law,  even  before  mankind  have  made  any  consider- 
able advance  in  the  sciences.  On  the  contrary,  in  a  monarchy 
law  arises  not  necessarily  from  the  forms  of  government. 
Monarchy  when  absolute  contains  even  something  repugnant  to 
law/'  In  a  republic,  he  again  says,  ^*  law  necessarily  arises  in 
order  to  preserve  liberty,  to  secure  the  persons  and  the  prop- 
erties of  the  citizens,  to  exempt  one  man  from  the  domination 
of  another,  and  to  protect  every  one  against  the  violence  and 
tyranny  of  his  fellow-citizens.**  And  may  we  not  reasonably 
look  forward  to  the  time  when,  as  constitutionalism,  democracy 
and  self-government  shall  have  driven  out  the  last  remnants  of 
feudalism  and  monarchy,  submission  to  a  sound  and  well-defined, 
weU-digested  international  code  will  supersede  the  necessity  of 
violent  expedients  and  ^^  the  kindly  earth  may  slumber  lapt  in 
universal  law?  '* 

Citizenship  is  an  attribute  of  national  sovereignty  and  not 
merely  of  individual  or  local  existence.  It  is  a  sacred  right,  full 
of  grave  consequences,  granted  with  solemn  formalities,  and  its 
existence  should  always  be  well  defined  and  indisputable.  Be- 
tween friendly  States,  naturalization  and  expatriation  should  be 
reciprocal  and  attended  with  an  equal  measure  of  obligation. 
Conventional  adjustment  is  alone  adequate  to  the  removal  of 
the  most  prolific  source  of  constantly  recurring  friction  and 
tension,  inevitable  under  the  existing  complications  and  contra* 
dictions  of  citizenship  in  its  international  relations.  The  stead- 
ily increasing  interdependence  of  nations,  especially  of  those 
given  to  commerce,  manufactures  and  the  advance  of  civiliza- 
tion, is  a  powerful  influence  in  impressing  upon  them  the  deep 
meaning  and  philosophic  truth  contained  in  the  words  of  Vattel : 
**  International  justice  is  the  daughter  of  economic  calculations.'^ 

Boyd  WiNCHESTERi 
Louisville^  Ky. 

VOL.  XXXI.  33 
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LICENSE  RELATING  TO  REAL  PROPERTY,  WHETHER 

REVOCABLE. 

At  law,  and  in  many  States  at  equity,  as  well,  a  parol  license 
is  revocable,  though  a  consideration  has  been  paid,  or  expendi- 
tures have  been  made  on  the  faith  of  it.^    Although  there  are 


1  Wood  V.  Leadbitter,  18  M.  &  W. 
888;  WaUis  o.  Harrison,  4  M.  A  W. 
588;  Hewlins  v.  Shlppam,  5  Bam.  & 
C.  221 ;  Bryan  v.  Whistler,  8  Bam.  & 
C.  288;  Fentlman  v.  Smith,  4  East, 
107.  The  earlier  cases  to  the  contrarjj 
Wood  o.  Lake,  Sayers,  8;  Tayler  y. 
Waters,  7  Taunt.  874,  884,  are  over- 
mled. 

Colorado;  Stewart  v,  Stevens,  10 
Colo.  440;  16  Pac^  Bep.  786;  Waido. 
Farwell,  6  Colo.  66, 

ConneeUeiU:  Foot  o.  New  Haven  & 
N.  B.  Co.,  28  Conn.  214;  Collins  Co. 
o.  Marcy,  26  Conn.  289;  Prince  o.  Case, 
10  Conn.  876;  27  Am.  Dec.  676. 

Delawtre:  Jackson  &  S.  Co.  o.  Phila- 
delphia, W.  &  B.  B.  Co.,  4  Del.  Ch. 
180. 

nUfwiB:  St.  Lonls  Nat.  Stock  Yards 
9.  Wiggins  Ferry  Co.,  112  lU.  884;  64 
Am.  Bep.  248;  Tanner  v.  Volentine, 
76  ni.  628;  Kamphoose  v.  Oaffner,  78 
m.  458, 461 ;  overruling  BusseU  v,  Hub- 
bard, 69  HI.  886;  Simpkins  o.  Bogers, 
16  m.  897;  Woodward  o.  Seely,  11  Dl. 
167;  60  Am.  Dec.  446. 

Maine:  Seidensparger  o.  Spear,  17 
Me.  128 ;  SB  Am.  Dec.  284.  The  earUer 
decisions.  Bicker  o.  Kelly,  1  Me.  117; 
10  Am.  Dec.  88 ;  Clement  o.  Durgin,  6 
Me.  9,  are  overruled. 

Maryland:  Carter  v,  Harlan,  6  Md. 
20;  Hays  v,  Bichardson,  1  QiU.  &  J. 
866. 


Ma9$aehuseU$:  Morse  o.  Copeland, 
2  Gray,  802;  Cook  o.  Steams,  11  Mass. 
688;  Buggies  o.  Lesure,  24  Pick.  187; 
Stevens  9.  Stevens,  11  Met.  261 ;  46  Am. 
Dec.  208;  Claflin  T.  Carpenter,  4  Met. 
688;  88  Am.  Dec.  881;  NetUeton  «. 
Sikes,  8  Met.  84. 

Michigan:  Wood  v.  Michigan  Air 
Line  B.  Co.,  90  Bfich.  884;  61  N.W. 
Bep.  268. 

Minneiota:  MinneapoUs  MiU  Co.  o. 
Minneapolis  &  St.  L.  B.  Co.,  61  Minn. 
804;  68  N.  W.  Bep.  689;  Wilson  o.  St. 
Paul,  M.  &  M.  B.  Co.,  41  Minn.  66;  42 
N.  W.  Bep.  600;  Johnson  9.  Skillman, 
29  Biinn.  96;  48  Am.  Bep.  192;  12  N. 
W.  Bep.  149;  Olson  9.  St.  Paid,  M.  & 
M.  B.  Co.,  88  Minn,  479;  ZS  N.  W. 
Bep,  490. 

Mi99i$$^i:  Beck  9.  Louisvme,  N. 
O.  &  T.  B.  Co.,  66  Miss.  172;  8 So.  Bep. 
262. 

MiBBomi:  Pitasman  9.  Boyce,  HI 
Mo.  887;  19  S.  W.  Bep.  1104;  Desloge 
9.  Pearoe,  88  Mo.  688.  The  cases  of 
Fuhr  9.  Dean,  26  Mo.  116,  and  Baker 
9.  Chicago  &c.,  B.  Co.,  67  Mo.  265,  it 
is  believed  do  not  declare  a  different 
rule.  The  latter  case  was  more  than 
a  Ucense.  Under  the  decisions  of  the 
Supreme  Court,  the  decisions  in  School 
District  9.  Lindsay,  47  Mo.  App.  184; 
Gibson  9.  St.  Louis,  A.  &  M.  Asso.,  88 
Mo.  App.  166,  and  House  v,  Montgom- 
ery, 19  Mo.  App.  170,  cannot  be  con- 
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numeroos  decisions  which  hold  that  in  equity  a  parol  license 
becomes  irrevocable^  after  the  licensee  has  expended  money 
on  the  faith  of  it,  these  decisions  seem  opposed  to  sonnd  law 
and  to  the  weight  of  authority,  both  in  America  and  in  England. 
In  a  recent  decision  in  New  Jersey,  Chief  Justice  Beasley,  for 
the  Court  of.  Errors  and  Appeals,  says :  **It  the  principle  that 
licenses  of  this  character  are  to  be,  under  conditions  in  question, 
treated  as  irrevocable,  the  same  principle,  if  logical  reasoning  is 
to  be  maintained,  would,  of  necessity,  have  to  be  extended  so  as 
to  control  most  of  the  regulations  of  the  statute  of  frauds.  If 
a  parol  license,  inefficacious  by  force  of  the  act,  should  be  ren- 
dered efficacious  by  reason  of  a  losing  part  performance  on  the 
side  of  the  licensee,  it  would  be  difficult  to  refuse,  on  a  like 
ground,  to  apply  a  similar  quality  to  a  sale  of  goods  equally 
within  the  statutory  condemnation.  Suppose  A.,  a  merchant, 
should  by  parol  purchase  a  cargo  of  merchandise  of  B.,  to  be 
delivered  at  a  certain  day,  and,  trusting  in  such  agreement  of 
sale,  should,  to  the  knowledge  of  B.,  proceed  at  great  expense  to 


sidered  as  expressing  the  law  In  this 
State. 

New  Bdmp$hire:  fiatchelder  v,  Hlb- 
bard»  6S  N.  H.  269;  Taylor  v.  Oenish, 
59  N.  H.  669;  Houston  o.  Laffee,  46 
N.  H.  505;  Dodge  o.  McCllntock,  47 
N.  H.  8S8, 886 ;  Carleton  o.  Beddlngton, 
21  N.  H.  291 ;  Marston  o.  Gale,  24  N.  H. 
176.  The  earliest  decisions  to  the  con- 
trary, Woodbury  t».  Parshley,  7  N.  Y. 
237;  26  Am.  Dec  789;  AmerlscogglD 
Bridge  v.  Bragg,  11  N.  H.  102,  are 
OYermled. 

New  JTeney:  Hetfleld  o.  Central  B. 
Co ,  29  N.  J.  L.  571;  Lawrence  v. 
Springer,  49  N.  J.  Bq.  289;  24  Atl. 
Bep.  988;  81  Am.  St.  Bep.  702;  East 
Jersey  Iron  Co.  o.  Wright,  82  N.  J. 
Eq.  248. 

New  York:  Boot  v.  Wadhams,  107 
N.  T.  884;  14  N.  E.  Bep.  281;  Crosdale 
«.  Lanigan,  129  N.  Y.  604;  29  N.  E. 
Bep.  824;  MUler  «.  Auburn  &  8.  B. 
Co.,  6  Hill,  61;  Thompson  t;.  Gregory, 
4  Johns.  81 ;  4  Am.  Dec.  255;  Mumlord 


o.  Whitney,  15  Wend.  881 ;  80  Am.  Dec 
60;  Wolfe  o.  Frost,  4  Sandf.  Ch.  72« 
90;  Cronklta  o.  Cronklte,  94  N.  Y.  828; 
Wiseman  v.  Luckslnger,  84  N.  Y.  81; 
88  Am.  Bep.  479;  White  v.  Manhattan 
B.  Co.,  189  N.  Y.  19;  84  N.  E.  Bep. 
887;  Murdock  o.  Prospect  Park  B.  Co., 
78  N.  Y.  579;  Eggleston  «.  New  York 
&  H.  B.  Co.,  85  Barb.  162 ;  Houghtal- 
Ing  o.  Houghtallng,  5  Barb.  879. 

North  Carolina:  Bichmond  &  D.  B. 
Co.  V.  Durham  &  N.  B.  Co.,  104  N.  C. 
658;  10  8.  E.  Bep.  659;  Bridges  v.  Pur- 
ceU»  1  Dey.  &  B.  492;  Kivett  v.  Mo- 
Keithan,  90  N.  C.  106;  McCracken  v. 
McCracken,  88  N.  C.  272. 

Bhode  Uland:  Foster  v.  Browning,  4 
B.  I.  47,  58;  67  Am.  Dec.  505. 

WUamsin:  Thoemke  v.  Fieldler,  91 
Wis.  886;  64  N.  W.  Bep.  1080;  Duin- 
neen  v.  Bich,  22  Wis.  550,  where  the 
question  was  left  undecided;  Potter  v. 
Chicago  &  N.  W.  B.  Co.,  20  Wis.  558; 
91  Am.  Dec.  444. 
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procure  a  vessel  and  prepare  it  for  the  voyage^  would  such  sale 
be  enforcible  either  at  law  or  in  equity?  In  such  case  it  would 
not  be  pretended  that,  by  reason  of  part  performance  and  great 
loss,  a  practicable  equity  would  arise;  and  yet  how,  in  point  of 
principle,  is  such  supposed  case  distinguishable  from  that  of  one 
of  these  licenses  after  part  performance  by  the  licensee?  The 
fact  is,  that  a  statute  that  renders  legal  the  revocation  of  certain 
classes  of  contracts  is  founded  on  the  theory  that  while,  by  its 
force,  great  losses  will  many  times  fall  upon  promisees,  never^ 
theless  such  losses  must  be  endured  by  such  sufferers  in  order 
that  the  mass  of  the  community  shall  be  protected  against  worse 
disaster."  * 

The  policy  of  the  rule  that  a  license  is  revocable  although  the 
licensee  has  acted  upon  it,  and  has  expended  money  upon  the 
faith  of  it,  Is  declared  by  the  Court  of  Appeals  of  New  York  in  a 
recent  decision :  *^  There  has  been  much  contrariety  of  decision 
in  the  courts  of  different  States  and  jurisdictions.  But  the 
courts  in  this  State  have  upheld  with  great  steadiness  the  gen- 
eral rule  that  a  parol  license  to  do  an  act  on  the  land  of  the 
licensor,  while  it  justifies  anything  done  by  the  licensee  before 
revocation,  is  nevertheless  revocable  at  the  option  of  the 
licensor,  and  this  although  the  intention  was  to  confer  a  con- 
tinuing right,  and  money  had  been  expended  by  the  licensee  upon 
the  faith  of  the  licensor.  This  is  plainly  the  rule  of  the  statute. 
It  is  also,  we  believe,  the  rule  required  by  public  policy.  It 
prevents  the  burdening  of  lands  with  restrictions  founded  upon 
oral  agreements  easily  misunderstood.  It  gives  security  and 
certainty  to  titles,  which  are  most  important  to  be  preserved 
against  defects  and  qualifications  not  founded  upon  solemn 
instruments.  The  jurisdiction  of  courts  to  enforce  oral  contracts 
for  the  sale  of  land  is  clearly  defined  and  well  understood,  and  is 
indisputable.     But  to  change  what  commenced  in  a  license  into 

^  Lawrence  v.  Springer,  49  N.  J.  Sq.  court  was  iM>t  perceived^  for  In  that 

2S8,  296;  24  AtL  Bep.  988;  81  Am.  St.  case  the  license  was  In  writing,  not  by 

Bep.  70e.    The  case  of  Barltan  Water  parol.    In  Morton  Brewing  Co.  v.  Mor- 

Fower  Co.  v.  Yeghte,  21 N.  J.  Sq.  468;  ton^  47  N.  J.  £q.  158;  20  Atl.  Bep.  ^6; 

19  N.  J.  £q.  142,  Is  referred  to,  but  Its  the  vlce-chanceUor  foUows  Barltan 

applicability  to   the    case  before  the  Water  Power  Co.  v,  Veghte,  supra. 
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an  irrevocable  right,  on  the  ground  of  equitable  estoppel,  is 
another  and  quite  a  different  matter.  It  is  far  better,  we  think, 
that  the  law  requiring  interests  in  land  to  be  evidenced  by  deed 
should  be  observed,  than  to  leave  it  to  the  chancellor  to  construe 
an  executed  license  as  a  grant  depending  upon  what,  in  his  view, 
may  be  equity  in  the  special  case."  Accordingly,  it  was  held 
that  a  mere  verbal  license  given  to  an  adjoining  owner  to  erect  a 
retaining  wall  on  the  licensor's  land  is  revocable  after  the  erection 
of  the  wall.* 

A  railroad  company  does  not  acquire  any  easement  upon  land 
by  entering  under  a  mere  license  from  the  owner  and  construct- 
ing its  road;  and  a  purchaser  from  (he  lincensor  after  the  road 
had  been  constructed  does  not  take  the  land  subject  to  an  ease- 
ment, on  tlie  ground  that  at  the  time  of  his  purchase  the  land 
was  subject  to  a  visible  incumbrance.  The  conveyance  does  not 
convert  the  license  into  an  easement;  on  the  contrary  the  con- 
veyance is  a  revocation  of  the  license.  The  owner  of  the  land 
may  revoke  the  license,  and  bring  ejectment,  which  the  railroad 
company  may,  under  the  statute,  convert  into  condemnation 
proceedings.*  In  some  States,  —  notably  Wisconsin  and  Illi- 
nois,—  either  by  statute  or  judicial  decision,  founded  on  sup- 


1  Crosdale  v,  Lanigan,  129  N.  T. 
604^  610;  29  N.  B.  Rep.  824,  per  Earl, 
J.  See  slmUar  statements  as  to  the 
policy  of  the  rule  In  St.  Louis  Nat. 
Stock  Yards  v.  Wiggins  Ferry  Co.,  112 
m.  384;  64  Am.  Bep.  248. 

<  Minneapolis  Western  By.  Co.  o. 
Minneapolis  &  St.  L.  By.  Co.«  58 
Minn.  128;  68  N.  W.  Bep.  983^  per 
MitcheU,  J.;  Watson  v.  Chicago,  M. 
&  St.  P.  By.  Co.,  46  Minn.  821 ;  48  N.  W. 
Bep.  1129;  Lamm  v.  Chicago,  St.  P., 
M.  &  O.  By.  Co.,  45  Minn.  71 ;  47  N.  W. 
Bep.  455;  Minneapolis  MiU  Co.  v. 
Minneapolis  &c.  By.  Co.,  51  Minn. 
804;  58  N.  W.  Bep.  639;  Wood  v. 
Michigan  Air  Line  B.  Co.,  90  Mich. 
834;  51  N.  W.Bep.  268;  St.  Louis  Nat. 
Stock  Yards  v.  Wiggins  Perry  Co.,  112 
VI.  384;  54  Am.  Bep.  248;  Blchmond  & 
D.  B.  Co.  V.  Durham  &  N.  B.  Co.,  104 


N.  C.  658;  10  S.  E.  Bep.  669;  Jackson 
&  S.  Co.  V.  Philadelphia,  W.  &  B.  B. 
Co.,  4  Del.  Ch.  180;  Hetfleld  vrX^etL-' 
tral  B.  Co.,  29  N.  J.  L.  571;  Beck  «. 
LouisYiUe,  N.  O.  &  Tex.  B.  Co.,  65 
Miss.  172;  3  So.  Bep.  252;  Murdock  o. 
Prospect  Park  &  C.  I.  B.  Co.,  73  N.  Y. 
579;  Eggleston  v.  New  York  &  H.  B. 
Co.,  85  Barb.  162;  Stewart  v.  Stevens, 
10  Colo.  440;  15  Pac.  Bep.  786;  see 
§83. 

That  the  Ucense  cannot  be  revoked 
after  the  railroad  company  has  ex* 
pended  money  in  the  construction  of 
its  road,  see  Messick  o.  Midland  B. 
Co.,  128  Ind.  81;  27  N.  E.  Bep.  419; 
CampbeU  v.  Indianapolis  ft  V.  B.  Co., 
110  Ind.  490;  11 N.  E.  Bep.  482;  Horn- 
back  V.  Cincinnati  &  Z.  B.  Go.,  20  Ohio 
St.  81. 
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posed  consideration  of  public  policy,  a  railroad  company  acquires 
a  permanent  easement  in  the  land  by  virtue  of  a  license  to  enter, 
acted  upon  by  the  building  of  its  road,  and  any  action  by  the 
landowner  therefor  is  in  effect  an  action  to  recover  compensa- 
tion for  the  permanent  appropriation  of  the  land  for  railroad 
purposes. 

There  is  no  exception  to  the  general  rule  in  favor  of  a  railroad 
company  that  a  license  is  revocable  at  the  pleasure  of  the 
licensor  where  it  has  entered  upon  land  under  a  parol  license  and 
built  its  road,  on  the  ground  that  considerations  of  public  policy 
forbid  that  the  continuous  opeiration  of  the  road  should  be  inter- 
rupted.^ A  common  law  dedication  of  land  cannot  be  made  to 
a  railroad  company  for  public  use  for  railroad  purposes.' 

The  owner  of  land  abutting  upon  a  street  may  by  parol  waive 
his  claim  to  damages  against  a  railroad  company  which  occupies 
the  street  for  its  road.  If  the  road  is  constructed  under  the 
consent  of  the  owner,  he  cannot  afterwards  claim  damages.^ 

Such  abutting  owner  who  has  no  title  to  the  land  of  the  street 
may,  however,  be  regarded  as  abandoning  his  easement  in  the 
street,  by  executing  a  written  license  to  an  elevated  railroad 
company  to  construct  and  operate  its  road  through  the  street.' 

A  conveyance,  however,  of  a  right  of  way  to  a  railroad  com- 
pany creates  an  easement  or  an  interest  in  the  land  which  passes 
to  a  grantee  or  mortgagee  of  the  company,  and  is  not  a  mere 
license  which  is  revocable.^ 

A  license  is  revoked  ipso  facto  by  the  licensor's  conveyance 
of  the  land,*  or  by  doing  any  act  which  is  inconsistent  with  or 

1  MinneapoUs  MiU  Co.  v.  Minneapo-  York  &  Q.  L.  R.  Co.,  184;  N.  T.  4S5;  47 

lis  &  St.  L.  R.  Co.,  51  Minn.  S04,  818;  N.  Y.  St.  Rep.  650,  affl*g  55  Hon,  606, 

58  N.  W.  Rep.  689,  per  MltcbeU,  J.  8  N.  Y.  Snpp.  26. 

>  Watson  V.  Chicago,  M.,  St.  P.  R.  *  WaUis  v.  Harrison,  4  M.  &  W. 

Co.,  46  Minn.  821;  48N.  W.  Rep.  1129.  588;  Hm  o.  Lord,  48  Me.  88;  Carter 

<  Pratt  9.  Des  Moines  N.  W.  R.  Co.,  v.  Harlan,  6  Md.  20;  Eckerson  v,  Crip- 
72  Iowa,  249;  BS  N.  W.  Rep.  666;  82  pen,  110  N.  Y.  585;  18  N.  B.  Rep.  448; 
Am.  &  £ng.  R.  Cas.  286.  Wlnne   v.  Ulster  Co.  Say.  Inst,  87 

*  White  V.  Manhattan  R.  Co.,  189  Hnn,  849;  Taggart  v.  Warner,  88  Wis. 

N.  Y.  19;  84  N.  E.  Rep.  887.  1;  58  N.  W.  Rep.  88;  Rice  v.  Roberts, 

<  Colnmbns,  H.  &  G.  R.  Co.  v.  Bra-  24  Wis.  461 ;  Jenkins  v.  Lykes,  19  Fla. 
den,  110  Ind.  558;  11  S.  £.  Rep.  857;  148;  45  Am.  Rep.  29;  Kamphonse  v. 
Greenwood  Lake  &  P.  J.  R.  Co.  v.  New  Gaitner,  78  HI.  458;  Drake  v.  Wells, 
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prevents  the  exercise  of  the  license.*  It  is  revoked  by  the  death 
of  the  licensor.'  A  license  to  a  partnership  is  revoked  by  its 
dissolation.'  A  license  is  revoked  by  the  commencement  of  an 
action  for  damages  by  the  licensor.' 

A  license  cannot  be  revoked  so  that  the  licensee  will  be  liable 
in  trespass  for  his  acts  done  in  pursuance  of  it.^ 

A  license  is  irrevocable  when  it  is  coupled  with  a  grant ;  *  but 
even  in  that  case  it  confers  no  interest  in  the  land.  <<  It  may 
further  be  observed/'  says  Baron  Alderson,  **  that  a  license 
under  seal  (provided  it  be  a  mere  license),  is  as  revocable  as  a 
license  by  parol ;  and,  on  the  other  hand,  a  license  by  parol, 
coupled  with  a  grant,  is  as  irrevocable  as  a  license  by  deed,  pro- 
vided only  that  the  grant  is  of  a  nature  capable  of  being  made 
by  parol.  But  where  there  is  a  license  by  parol,  coupled  with  a 
parol  grant,  or  pretended  grant,  of  somsthing  which  is  incapable 
of  being  granted  otherwise  than  by  deed,  there  the  license  is  a 
mere  license,  it  is  not  an  incident  to  a  valid  grant,  and  it  is 
therefore  revocable.  Thus,  a  license  by  A.  to  hunt  in  his  park, 
whether  given  by  deed  or  by  parol,  is  revocable ;  it  merely  ren- 


11  AUen,  141;  Hodgkins  v,  Farring- 
ton^  150  Mass.  19;  15  Am.  St.  Rep. 
168;  East  Jersey  Lron  Co.  v.  Wright, 
82  N.  J.  Eq.  248;  Minneapolis  West- 
ern Ry.  Co.  o.  Biinneapolis,  St.  L.  Ry. 
Co.,  58  Minn.  128;  59  N.  W.Rep.  988; 
Johnson  o.  SkiUman,  29Minn.  95;  12 
N.  W.  Rep.  149;  Wilson  v.  St.  Paul, 
M.  &  M.  R.  Co.,  41  Minn.  56;  42  N.  W. 
Rep.  600. 

>  Wood  V.  Leadbitter,  18  M.  &.  W. 
888;  Hodgkins  v.  Farrington,  150 
Mass.  19, 21 ;  15  Am.  St.  Rep.  168;  5  L. 
R.  A.  209;  Simpson  v.  Wright,  21  Dl. 
App.  67;  Taylor  v.  Gerrish,  59  N.  H. 
569. 

s  De  Haro  v.  United  States,  5  WalL 
599;  Hodgkins  o.  Farrington,  150 
Biass.  19,  21;  15  Aul  St.  Rep.  168;  5 
L.  R.  A.  209;  Eggleston  v.  New  York 
*  H.  R.  Co.,  85  Rarb.  162;  East  Jer- 
sey Iron  Co.  i;  Wright,  82  N.  J.  Eq. 
248;  Roggles  v.  Lesore,  24  Pick.  187. 


>  Rarksdale  v.  Hairston,  81  Va. 
764. 

*  Hewlin  V.  Shippam,  5  R.  &  C.  221, 
per  Bailey,  J. ;  Lockhart  v,  Gelr,  54 
Wis.  188;  11  N.  W.  Rep.  245;  Branch 
9.  Doane,  17  Conn.  412;  Monford  v, 
Whitney,  15  Wend.  880;  80  Am.  Dec. 
60. 

^  Fohr  V.  Dean,  26  Mo.  116. 

*  Wood  V,  Manley,  11  Ad.  &  El.  84; 
Doe  V.  Wood,  2  B.  &  Aid.  724;  Hunt 
o.  Ronsmanier,  8  Wheat.  174,  208; 
United  States  9.  Baltimore  &0.  R.  Co., 
1  Hnghes,  188 ;  Metcalf  v.  Hart,  8  Wyo. 
518;  27 PacRep.  900;  81  Pac.  Rep.  407; 
81  Am.  St.  Rep.  122;  BCiller  o.  State, 
89  Ind.  267;  Ittchmond  R.  Co.  o.  Dur- 
ham &  N.  R.  Co.,  104  N.  C.  658;  10 
S.  E.  Rep.  659,  per  Shepherd,  J.; 
Kamphonse  i^.  Gaitner,  78  m.  458, 
461;  Woodward  v.  Seely,  11  Dl.  157; 
1  Am.  Rep.  445. 
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ders  the  act  of  hunting  lawful,  which,  without  the  license,  would 
have  been  unlawful.  If  the  license  be,  as  put  by  Chief  Justice 
Vaughan,^  a  license  not  only  to  hunt,  but  also  to  take  away  the 
deer  when  killed  to  his  own  use,  this  is  in  truth  a  grant  of  the 
deer,  with  a  license  annexed  to  come  on  the  land ;  and  supposing 
the  grant  of  the  deer  to  be  good,  then  the  license  would  be 
irrevocable  by  the  party  who  had  given  it ;  he  would  be  estopped 
from  defeating  his  own  grant,  or  act  in  the  nature  of  a  grant. 
But  suppose  the  case  of  a  parol  license  to  come  on  my  lands,  and 
there  to  make  a  water-course,  to  flow  on  the  land  of  the  licensee. 
In  such  a  case  there  is  no  valid  grant  of  the  water-course,  and 
the  license  remains  a  mere  license,  and  therefore  capable  of  be- 
ing revoked.  On  the  other  band,  if  such  a  license  were  granted 
by  deed,  then  the  question  would  be  on  the  construction  of  the 
deed,  whether  it  amounted  to  a  grant  of  the  water-course;  and 
if  it  did,  then  the  license  would  be  irrevocable."  * 

An  oral  license  to  cut  and  remove  trees,  may  be  revoked  by 
the  licensor  at  any  time  before  the  trees  are  cut ;  but  such  revoca- 
tion does  not  affect  the  right  of  the  licensee  to  remove  the  trees 
already  cut,  but  it  terminates  the  license  as  to  the  trees  then  left 
standing.^  As  to  the  trees  already  severed  the  license  is  coupled 
with  and  supported  by  an  interest  in  the  property,  and  to  that 
extent  it  is  not  revocable.' 

A  parol  license  is  irrevocable  when  the  conduct  of  the  licensor 
has  been  such  that  the  assertion  of  the  legal  title  would  operate 
as  a  fraud  upon  the  licensee.  Under  such  condition  a  license 
will  be  held  to  be  irrevocable,  even  by  those  courts  which  adopt 
the  general  rule  that  a  parol  license  is  always  revocable,  though 
a  consideration  had  been  paid  or  there  has  been  an  expenditure 
of  money  by  the  licensee  on  the  faith  of  the  license.* 

1  Thomas  v,  Sorrell,  Vaaghan,  580,  ^  OUes  v.  Simonds,  15  Gray,  441;  77 

851.  Am.  Dec.  878;  HiU  v.  Hm,  118  Bfass. 

s  Wood  V.  Leadbitter.  18  M.  &  W.  108;  18  Am.  Bep.  455;  HUl  v.  Cutting, 

888,  845.  118  Mass.  107. 

s  9  Jones  Real  Property,  1606-1609;  *  Minneapolis  Mill  Co.  v.  liinne- 

QUes  V.  Simonds,   15  Gray,  441;  77  apolis  A  St.  Louis  B.  Co.,  51  Minn. 

Am.  Dec.  878;  Cool  v.  Peters  Box  &  804,  818;   58    N.    W.    Bep.   689,   per 

L.    Co.,   87   Ind.   531;  Plerrepont  v,  Bfitcbell,  J. 
Barnard,  6  N.  T.  279 ;  Jenlcins  v,  Lykes, 
19  Fla.  148. 
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To  enforce  an  oral  license  in  a  court  of  equity  there  must  be 
a  complete  and  sufficient  contract  founded  not  only  on  a  valuable 
consideration,  but  its  terms  must  be  defined  by  satisfactory  proof 
accompanied  by  acts  of  part  performance  unequivocally  referable 
to  the  supposed  agreement.  The  acts  of  performance  must  be 
so  clear,  definite  and  certain  in  their  object  and  design  as  to 
refer  exclusively  to  a  complete  i^reement  of  which  they  are  a 
part  execution.^ 

The  doctrine  that  executed  licenses  become  irrevocable  was 
adopted  in  Pennsylvania  at  an  early  day  and  has  been  adhered  to 
ever  since.*  A  right  of  way  over  an  alley  was  sustained  as  an 
irrevocable  license,  where  one  party  had  made  alterations  and 
improvements  on  his  adjoining  property,  upon  the  faith  of  a 
mutual  understanding  as  to  the  use  of  such  alley  with  the  ad- 
joining owner .^  Where  a  license  to  cast  sawdust  into  a  stream 
was  shown  to  have  induced' the  licensee  to  bnild  his  mill  where 
it  was,  and  in  a  different  place  from  what  he  had  intended,  it 
was  held  that  the  license  was  irrevocable.'  Where  the  owners 
of  adjoining  lots  built  a  single  building  covering  both  lots,  and 
the  only  access  to  the  upper  stories  was  by  stairs  which  were 
altogether  on  one  lot,  it  was  held  that  the  erection  of  such 
building  constituted  an  executed  license,  in  the  nature  of  an 
easement,  on  the  part  of  the  owner  of  said  lot,  allowing  the 
owner  of  the  other  lot  to  use  such  stairs.' 

In  other  States  also  a  license  for  a  valuable  consideration  is 

1  Cronkhite  v,  Cronkhite,  94  N.  T.  treme  in  the  latter  case;    Ebner  v. 

823,  827,  per  Mmer,  J.,  partly  in  his  Stichter,  19  Pa.  St.   19:  Cnmberland 

langnage;    Wheeler  o.  Reynolds,    €6  Valley  R.  Co.  v,  McLanahan,  59  Pa. 

N.Y.  227;  Wiseman  9.  Lucksinger,  84  St.  28;  Thompson  o.  McSlamey,  82 

H.  T.  81;  88  Am.  Rep.  479;  Sckerson  Pa.  St.  174;  Cleland's  App.,  l88Pa.  St. 

o.  Crippen,  410  N.  T.  588;  18  N.  E.  189;  19  AU.  Rep.  852;  Lacy «.  Amett, 

Rep.  448.  88  Pa.  St.  189;  Huff  v.  McCanley,  18 

*  It  first  appears  in  Le  Vtsm  v.  Pa.  St.  206;  91  Am.  Dec.  208;  Dark 

Le  Fevre,  4  Serg.  &  R.  241;  8  Am.  o.  Johnston,  55  Pa.  St.  164;  98  Am. 

Dec.  696^  and  was  followed  in  Rerick  Dec.  782. 

•.  Keniy  14  Serg.  &  R.  267,  a  leading         <  Bbner  v.  Stichter,  19  Pa.  St.  19. 
case;  licKilllp  «.  Mcllhenny,  4  Watts,         «  Thompson  v.  licBlaniey,  82  Pa. 

817;  28  Am.  Dec  711,  and  Swarts  o.  St.  174. 

SwartB,  4  Pa.  St.  858;  45  Am.  Dec.  ^  aeland's  App.,  188  Pa.  St.  189; 

897;  being  possibly  carried  to  its  ex-  19  AU.  Rep.  862. 
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regarded  as  irrevocable  when  the  licensee  has  incurred  expense 
under  it  or  there  is  a  mutual  agreement  to  do  certain  acts,  and  this 
has  been  fully  performed  on  one  side.^  <<  A  license  may  become 
an  agreement  on  valuable  consideration ;  as,  where  the  enjoy- 
ment of  it  must  necessarily  be  preceded  by  the  expenditure  of 
money;  and  when  the  grantee  has  made  improvements  or 
invested  capital  in  consequence  of  it,  he  has  become  a  purchaser 
for  a  valuable  consideration.  Such  a  grant  is  a  direct  encourage- 
ment to  expend  money,  and  it  would  be  against  all  conscience  to 
annul  it,  as  soon  as  the  benefit  expected  from  the  expenditure  is 
beginning  to  be  perceived.     Why  should  not  an  agreement  be 


1  Alabama:  Bliodes  o.  Otto,  58  AtL 
578;  78  Am.  Dec.  459. 

Arkan$a$:  Wynn  o.  Garland,  19 
Ark.  28;  68  Am.  Dec.  190. 

CaHfomia:  McCarthy  «,  Mat.  BeUef 
A880.,  81  Cal.  584;  83  Pac.  Bep.  988; 
Fllckiiiger  v.  Shaw,  87  CaL  196;  25 
Pac.  Bep.  268;  22  Am.  St.  Bep. 
284. 

Georgia:  Wlnham  v.  McQnire,  51 
Ga.  578;  Bawson  v.  BeU,  46  Ga.  19; 
Cook  V.  Prldgeon,  45  Ga.  881;  12 
Am.  Bep.  582;  Sheffield  v.  Collier, 
8  KeUey»  82;  Southwestern  B.  Co.  o. 
MltcheUy  69  Ga.  114;  Macon  v.  Frank- 
lin»  12  Ga.  289. 

Indiana:  Bobinson  v.  Thraikm,  110 
Ind.  117;  ION.  E.  Bep. 647;  Bachanan 
V.  Logansport,  C.  &  S.  B.  Co.,  71  Ind. 
265;  Messick  v.  Midland  B.  Co.,  128 
Ind.  81;  27  N.  E.  Bep.  419;  CampbeU 
9.  Indianapolis  &  V.  B.  Co.,  110  Ind. 
490;  11  N.  E.  Bep.  482;  Sancer  v. 
KeUer,  129  Ind.  475;  28  N.  E.  Bep. 
1117;  Fergnson  v,  Spencer,  127  Ind. 
G6;  25  N.  B.  Bep.  1085;  Lane  v.  Bftmer, 
27  Ind.  584;  Williamson  o.  Tingling, 
93  Ind.  42;  Clanser  «.  Jones,  100  Ind. 
128;  Simons  v,  Morehouse,  88  Ind. 
891;  Nowlin  v.  Whipple,  120  Ind.  596; 
22  N.  E.  Bep.  669;  79  Ind.  481; 
Bogers  o.  Cox,  96  Ind.  157;  49  Am. 
Bep.  152 ;  Hodgson  v.  Jeffries,  52  Ind. 


884  s  Snowden  «.  Wllas,  19  Ind.  10; 
81  Am.  Dec.  370. 

Iowa:  Harkness  o.  Bnrton,  89 
Iowa,  101;  Anderson  o.  Simpson,  21 
Iowa,  899;  Beatty  v.  Gregory,  17 
Iowa,  109;  85  Am.  Dec  546;  Wicker^ 
sham  0.  Orr,  9  Iowa,  258;  74  Am.  Dec. 
848;  Bnsh  v.  Solliyan,  8  G.  Qreenel. 
844;  54  Am.  Dec.  506. 

Nebraska:  Gilmore  t.  Armstrong 
(Neb.),  66  N.  W.  Bep.  998. 

Nevada:  Lee  o.  McLeod,  12  Nev.  280. 

Ohio:  Homback  v.  Cincinnati  A  Z. 
B.  Co.,  20Ohio  St.  81 ;  Wilson  v.  Chal- 
lant,  150  hio,  248;  45  Am.  Dec.  574. 

Oregon:  Baldock  «•  Atwood,  21 
Oreg.  78;  26  Pac.  Bep.  1058;  Curtis  v. 
La  Grande  Hydraulic  Water  Co.,  20 
Oreg.  24;  28  Pac.  Bep.  808;  25  Pac 
Bep.  878. 

Tenne$$ee:  Moses  o.  Sanford,  2  Lea, 
655. 

Texae:  Thomas  i;.  Junction  City  Irr. 
Co.,  80  Tex.  550;  16  S.  W.  Bep.  824; 
Bisien  V.  Brown,  78  Tex.  185;  10  S.  W. 
Bep.  661;  Harrison  «.  Boring,  44  Tex. 
255. 

Vermont:  Clark  «.  GUdden,  60  Vt. 
702;  15  Atl.  Bep.  858;  Olmstead  o. 
AbboU,  61  Vt.  281;  18  Atl.  Bep.  815; 
HaU  0.  Chafl^e,  14  Vt.  150;  Adams  v. 
Patrick,  80  Vt.  516;  Stark  v.  WUder, 
86  Vt.  752;  Pope  v.  Henry,  24  Vt  560. 
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decreed  in  specie?  *  •  *  A  right  under  a  license  when  not 
specially  restricted,  is  commensurate  with  the  thing  of  which  the 
license  is  an  accessory.  Permission  to  use  water  for  a  mill  or 
anything  else  that  was  viewed  by  the  parties  as  a  permanent 
erection,  will  be  of  unlimited  duration,  and  survive  the  erection 
itself,  if  it  should  be  destroyed  or  fall  into  a  state  of  dilapida- 
tion ;  in  which  case  the  parties  might  perhaps  be  thought  to  be 
remitted  to  their  former  rights/'  ^ 

Of  course  this  equitable  doctrine  does  not  apply  in  case  a 
licensee,  without  consideration,  has  not  acted  upon  the  license, 
and  has  incurred  no  material  expense  under  it;  and  the  license 
is  in  such  case  revocable  at  the  will  of  the  licensor.' 

A  license  may  be  revoked  after  the  licensee  has  enjoyed  the 
full  benefit  of  his  expenditure.'  Thus  where  one,  by  permis- 
sion, laid  an  aqueduct  to  a  spring  on  the  licensor's  land,  and  the 
aqueduct  had  decayed  and  required  to  be  rebuilt  to  be  of  any 
value,  the  licensor  had  the  right  to  revoke  the  license,  because 
the  licensee  had  enjoyed  the  full  benefit  of  his  expenditure,  and 
the  revocation  would  not  deprive  him  of  any  right.^ 

Leonard  A.  Jones. 
Boston. 


1  Berick  o.  Kern,  14  Serg.  &  B.  267. 
371;  16  Am.  Dec.  497»  per  Gibson,  J. 

s  Parish  v.  Kassare,  109  Ind.  586;  10 
N.  B.  Bep.  109;  WiUiamson  «.  Ting- 
lingy  98  Ind.  42;  Nowlin  v.  Whipple, 
79  Ind.  481;  EUsworth  v.  Sonthem 
Minn.  B.  Co.,  81  Minn.  548;  18N.  W. 
Bep.  822;  Haft  v.  McCanley,  58  Pa. 


St.  206;  91  Am.  Dec.  208;  Stoddard  v. 
FUgnr,  21  m.  App.  560. 

s  AUen  v.  Fiske,  42  Vt.  462;  Morse 
V,  Copeland,  2  Gray,  802;  Cowles  o. 
Kidder,  24  N.  H.  864;  67  Am.  Dec.  287. 

«  AUen  V.  Fiske,  42  Vt.  462,  and 
see  Clark  v.  GUdden,  60  Vt.  702,  710; 
15  AU.  Bep.  858. 


Digitized  by 


Google 


524  31  AMERICAN  LAW  R&YIEW. 


VALIDITY  OF  MAEBIAGES  WHEKE  THE  CONTRACT 
IS  ENTERED  INTO  IN  A  JURISDICTION  OTHER  THAN 
THAT  OF  THE  DOMICILE  OF  THE  PARTIES. 

The  purpose  of  this  article  is  to  discuss  those  marriages  con- 
tracted in  a  State  or  country  other  than  that  of  the  bona  fide 
domicile  of  the  parties  or  one  of  them.  There  is  nothing  more 
common  than  marriages  between  persons  living  in  different 
States  or  countries.  These  when  entered  into  in  good  faith  in 
the  State  of  the  domicile  of  either  party  would  rarely  be  ques- 
tioned. But  it  often  hi^)pens  that,  in  order  to  evade  the  local 
laws  which  prohibit,  under  penalties  of  invalidity,  and  often 
severe  penal  consequences,  as  well,  all  marriages  entered  into 
between  parties  who  are  related  to  each  other  within  certain 
degrees  of  consanguinity,  or  who  belong  to  different  races,  etc., 
the  parties  go  to  some  other  State  or  country  to  enter  into  the 
contract.  It  not  unusually  happens  that  persons  living  within  the 
same  State  wish  to  marry  and  are  met  with  the  ctifiBiculty  of  sur- 
mounting the  obstacles  thrown  in  the  way  by  the  laws  of  their 
domicile  forbidding  the  marriage  in  the  particular  case.  This 
most  often  happens,  perhaps,  in  cases  where  relatives  agree  to 
marry  and  find  themselves  confronted  with  the  local  laws  forbid- 
den marriages  between  persons  so  related  as  incestuous.  A  case 
of  this  kind  which  caused  much  newspaper  comment  occurred 
off  the  coast  of  California  about  a  year  ago.  **  There  was  an 
early  morning  wedding,*'  the  newspaper  account  of  it  says,  *«  on 
the  high  seas  out  beyond  the  Golden  Gate  yesterday,  Vincenzo 
Maglio  and  Teresa  Maglio,  both  of  Fresno,  were  made  man  and 
wife  on  board  the  tug  Vigilant.  •  •  •  The  reason  for  going 
on  the  high  seas  to  get  married  was  a  legal  and  technical  one. 
The  bride  and  groom  are  said  to  be  within  the  limits  of  consan- 
guinity prescribed  by  the  statutes  of  California.  Their  exact 
relationship  is  said  to  be  that  of  uncle  and  niece.     On  the  high 
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seas  contracts  are  governed  by  international  law,  and  interna- 
tional law  is  silent  on  the  subject  of  consanguinity  as  a 
bar  to  matrimony.  The  l^al  theory  on  which  the  couple 
acted  in  being  married  on  the  high  seas  was  that  a  mar- 
riage good  where  contracted  was  good  in  California^  and 
there  being  no  law  against  their  marriage  on  the  high  seas 
the  claim  is  that  it  is  valid  there  and  hence  valid  in 
this  State.  As  the  purpose  of  going  to  sea  was  to  get  beyond 
the  jurisdiction  of  the  State  of  Califomia  and  of  the  United 
States,  care  was  taken  to  go  far  enough  to  sea,  etc.''  The 
return  trip  was  at  once  begun  after  they  had  gone  <*  far  enough 
to  sea/'  and  the  whole  occurrence  did  not  require,  doubtless, 
more  than  two  or  three  hours,  when  all,  at  once,  returned  to  the 
State  of  domicile  of  both  parties  to  live.  The  celebrated  Council 
of  Trent,  which  was  held  in  the  sixteenth  century,  and  which, 
while  enjoying  some  secular  representation,  was  composed  chiefly 
of  dignitaries  of  the  Roman  Catholic  Church,  in  which  spiritual 
authorities  the  controlling  authority  of  the  body  always  rested, 
an  important  decree  with  reference  to  the  requisites  of  a  valid 
marriage  was  passed.  By  this  edict  or  decree  all  marriages 
contracted  thereafter,  which  were  not  celebrated  before  the 
parish  or  some  other  priest,  or  by  license  of  the  ordinary,  and 
before  two  or  more  persons  as  witnesses,  were  to  be  regarded  as 
void  absolutely.  And  this  rule  of  law  thus  laid  down  prevails 
in  most,  and  perhaps  all,  countries  which  recognize  the  supreme 
authority  of  the  Boman  Catholic  Church  in  such  matters.  But 
the  spiritual  requirements  of  a  valid  marriage  ordained  by  this 
council  are  not  recognized  in  this  country.^  While  marriage  is 
always  recognized  as  being  of  divine  institution  in  this  country, 
yet  it  is  almost  universally  held  to  be  a  civil  contract  under  our 
laws ;  *  and  the  civil  nature  of  a  contract  of  marriage  is  usually 

1  HaUett  V.  CoUlns,  10  How.  (U.  Oon.  54;  Maryland  v.  Baldwin,  112  U. 

S.)  196.  &  490;  5  8i4».  Ct.  Sep.  278;  Ooo^brich 

^  Territory  v.  Corbett,  8  Mont.  60,  o.  Cnshman,  8i  Neb.  460;  51  N.  W. 

55;  TnnkBr  v.  Tomer,  I  Hag.  Con.  Bep.  1041;  Gibson  v.  Gibson,  24  Neb. 

414;   Jones   o.    Jones,   28   Ark.    19;  484;  89  N.  W.  Bep.  450;  4  Bl.  Comm. 

Bailey  o.  State,  86  Neb.  808;  55  N.  W.  482;  Odd  FeUows  Benefit  Association 

Bep.  241;  Clayton  v.  WardeU^  4  N.  T.  v.  Carpenter  (B.  I.),  24  Atl.  Bep.  578; 

280;  Dalrymple  v,  Dalrymple,  2  Hag.  Mathews  o.  PhoBnix  Iron  Foundry,  20 
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recognized  by  statute  in  this  country.  Marriage,  then,  being  a 
civil  contract,  it  must  be  governed  by  the  municipal  law  of 
the  State  like  all  other  contracts.  This  being  true,  the  rule 
which  is  recognized  in  practically  all  jurisdictions,  that  a  con- 
tract which  is  valid  where  executed,  is  to  be  considered  and 
held  valid  in  every  other  State  or  country.  This  wholesome 
rule  is  sustained  by  abundant  authority.^  Such  a  rule  is 
absolutely  necessary  for  the  peace  of  society,  the  assurance  of 
legitimacy  and  the  certainty  in  general  with  which  a  marriage, 
regularly  entered  into  in  good  faith  according  to  the  law  of  the 
domicile  of  the  parties  or  either  of  them,  may  be  universally 
regarded.     The  infinite  uncertainty,  confusion  and  complication 


Fed.  Rep.  281;  8  Oreenl  Ev.,  f  460; 
Wmiams  V.  Wmiams,  46  Wis.  464;  1 
N.  W.  Rep.  98;  Cartwrigbtv.  McGown, 
121  m.  888;  12  N.  E.  Rep.  787;  Sharon 
V.  Sharon,  76  Cal.  1;  16  Pac  Rep. 
845;  State  v.  Blttick,  108  Mo.  188;  15 
8.  W.  Rep.  825;  Voorhees  ©•  Voor- 
hees,  46  N.  J.  Eq.  411 ;  19  Atl.  Rep. 
172;  Ridgley  o.  Ridgley,  79  Md.  298; 
29  Atl.  Rep.  579;  Simon  v.  State,  81 
Tex.  Civ.  App.  186;  20  S.  W.  Rep.  899; 
Holder  v.  State  (Tex.  Civ.  App.),  29 
S.  W.  Rep.  798;  Sapp  v.  Newsom,  27 
Tex.  540;  McCreary  v.  Davis  (S.  C), 
22  S.  E.  Bep.  178;  In  re  Strauss' 
Estate,  168  Pa.  St.  561;  82  Atl.  Rep. 
98;  Lntenbacher  v.  Lascher,  87  La. 
Ann.  881;  Baker  v.  Baker,  18  Cal.  87; 
Londonnery  v.  Chester,  2  N.  H.  268; 
Hantz  V,  Sealy,  6  Bin.  (Pa.)  405; 
Lewis  9.  Amis,  44  Tex.  819;  Rice  v. 
Rice,  81  Tex.  174;  Domarsley  v. 
Fishly,  8  A.  K.  Marsh.  (Ky.)  877;  Cun- 
ningham 9.  Burden,  4  Bradl.  848; 
State  V.  Harris,  68  N.  C.  1;  Clark  v. 
Clark,  10  N.  H.  880;  BisseU  v.  BlsseU, 
55  Barb.  825;  Parker's  Appeal,  44  Pa. 
St.  809;  Ferlat  v.  Gojon,  1  Hopk.  Ch. 
478,498. 

1  HarraU  v.  HarraU,  89  N.  J.  Eq. 
279;  Reimsdyk  9.  Kane,  1  GalL  871; 
Smith  V.  Smith,  52  N.  J.  Law,  207; 
19  Atl.  Rep.  255;  In  re  Lnm  Lin  Ting, 


59  Fed.  Rep.  682;  Jackson  o.  Jackson, 
80  Md.  176;  80  AtL  Rep.  752;  Clark  v. 
Clark,  52  N.  J.  Eq.  650;  80  Atl.  Rep. 
81 ;  Jackaon  v.  Jackson  (Md.),  88  AtL 
Rep.  817 ;  State  o.  Ross,  76  N.  C.  242; 
Williams  v.  Oates,  5  Lred.  (N.  C.)  585; 
Story  Confl.  Laws,  $  118;  Snccesslon 
of  Cabmero,  24  La.  Ann.  578;  Pntnam 
V.  Needham,  8  Pick.  (Mass.)  488; 
Medway  o.  Needham,  16  Mass.  157; 
Moore  v.  Hageman,  92  N.  Y.  521; 
Stephenson  v.  Gray,  17  B.  Mon.  (Ky.) 
198;  Shreck  o.  Shreck,  82  Tex.  579; 
Dnmarsley  v.  Fishly,  8  A.  K.  Bfarsh. 
(Ky.)  877;  CampbeU  o.  Crampton,  2 
Fed.  Rep.  417,  424;  Scrimshire  o. 
Scrimshire,  2  Hag.  Con.  562;  Rnding 
V.  Smith,  2  Hag.  871;  Steadman  v. 
PoweU,  1  Add.  Bcc  58;  Fisk  v.  Fisk, 
84  N.  Y.  Snpp.  88;  Sntton  v,  Warren, 
10  Mete.  (Mass.)  451;  Hiram  v. 
Pierce,  45  Me.  867;  Tme  v.  Ranney, 
41  N.  H.  52;  Dannelli  v.  DanneUi,  4 
Bush.  (Ky.)  51;  Van  Voorhis  v.  Brit- 
naU,  86  N.  Y.  18;  Boyer  v.  Dively,  58 
Mo.  510;  Morgan  o.  McGhee,  5 
Hnmph.  (Tenn.)  18;  Johnson  o. 
Johnson,  80  Mo.  72;  Redgrave  v, 
Redgrave,  88  Md.  98;  FomshiU  o. 
Murray,  Bland  (Hi.  479;  Greenwood 
0.  Chirtiss,  6  Mass.  858;  Common- 
wealth o.  Lane,  118  Mass.  458. 
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that  would  necessarily  follow  any  other  rule  would  be  alarming. 
The  rule,  therefore,  is  grounded  upon  the  urgent  necessities  of 
the  law  as  well  as  the  public  policy  of  the  State.  There  could 
be  little  certainty  about  the  status  of  all  property  were  it  not  for 
this  salient  principle.  And  on  the  other  hand  a  marriage  which 
is  void  by  the  laws  of  the  place  of  celebration  is  void  every- 
where. The  parties  to  a  void  marriage  do  not  becpme  legitimately 
married  by  taking  up  their  abode  in  a  place  where,  had  the 
marriage  been  originally  celebrated,  it  would  have  been  valid. 
The  invalidity  of  a  void  marriage  attends  the  parties  wherever 
they  go.^  The  rule,  however,  is  a  general  rule,  and,  like  all 
general  rules,  has  its  exceptions;  for,  we  are  told,  the  excep- 
tion proves  the  rule;  and  were  it  not  for  the  exception,  the  rule 
would  be  self -asserting  and  hardly  amount  to  a  rule  in  fact. 
One  vital  exception  to  this  generally  accepted  doctrine  in  our 
country  is,  the  marriage  must  be  such  as  is  not  contrary  to  the 
criminal  laws  or  avowed  policy  of  the  State  where  the  marriage 
is  brought  in  question.  **  Courts  of  no  country  or  State  are 
under  any  obligations  to  enforce  contracts  which  are  contrary  to 
good  morals,  or  are  violative  of  its  public  policy,  or  are  forbid- 
den by  its  positive  law."  '  Let  us  inquire,  then,  if  this  mar- 
riage is  valid  under  the  laws  of  California.  By  statute  in  this 
State,  it  is  enacted  that  <<  Marriages  between  parents  and  chil- 
dren, ancestors  and  descendants  of  every  degree,  and  between 
brothers  and  sisters  of  the  half,  as  well  as  the  whole  blood,  and 
between  uncles  and  nieces  or  aunts  and  nephews,  are  incestuous 
and  void  from  the  beginning,  whether  the  relationship  is  legit- 
imate or  illegitimate.'  It  will  be  seen  at  once  that  the 
marriage  under  consideration  is  incestuous  and  void  under  the 

1  Alves  9.  Hodgson,  7  T.  B.  241;  v.   Commonwealth,   80   Gratt.   (Va.) 

Borrows  v.  Jenlmo,  8  8tr.  782;  Stoiy  858;  Mette  v.  Mette,  1  8.  W.  &  Tr. 

Confl.  Laws,  f  208;  2  Kent.  Comm.  416;  Brook  v.  Brook,  9  H.  L.  198;  2 

468;  Tonro  o.  Cassln,  1  N.  &  McC.  Greenl.  Et.,  $  460;  The  Sussex  Peer- 

(S.  C.)   178;  Dyer  v.  Hant»  5  N.  H.  age  Case,  11  C.  &  F.  85;  Pinnegarv. 

401;  DeSobry  v,  Laistre,  2   Har.  &  State,  87  Tenn.  244;  10  S.  W.  Bep. 

John.  191;   Desebats  v.  Berqnier,  1  805;  Wharton  Confl.   Laws,    §  490; 

Bin.  (Pa.)  886.  SUte  o.  BeU,  7  Bazt  (Tenn.)  9. 

s  Bowles  V.  Field,  78  Fed.  Bep.  742 ;  <  Cal.  Civ.  Code,  f  59. 

Tme  0.  Banney,  41  N.  H.  52;  Kinney 
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law  of  California  unless  it  comes  within  some  saving  clause 
recognized  by  law  as  controlling*  Incestuous  marriages  were 
regarded  as  voidable  only,  and  not  void,  in  England,  until 
sentence  of  nullity  for  this  reason  was  pronounced  by  the  spirit- 
ual courts.^  And  it  was  necessary  that  the  sentence  be  pro- 
nounced in  the  lifetime  of  the  parties,  otherwise,  it  would  be 
good  for  all  civil  purposes.^  But  in  this  country  we  have  no 
spiritual  courts  and  jiuisdiction  in  such  matters  is  lodged, 
generally,  in  courts  of  chancery;  the  spiritual  elements  o^  a 
marriage  are  usually  disregarded,  and  the  matter  is  treated  as  of 
exclusive  civil  cognizance.  In  South  Carolina  it  is  held,  in  the 
absence  of  a  statute  declaring  all  incestuous  marriages  void,  and 
in  a  manner  after  the  doctrine  of  the  old  ecclesiastical  courts, 
that  the  marriage  between  an  uncle  and  niece  which  had  not 
been  dissolved  during  the  lifetime  of  the  parties  would  be  con- 
sidered valid  to  the  extent  that  the  widow  could  take  a  distrib- 
utive share  of  the  husband's  estate.^  And  under  an  eariy 
statute  in  Illinois  it  was  provided  that  *^  males  of  the  age  of  seven- 
teen, and  females  of  the  age  of  fourteen,  may  be  joined  in 
marriage  if  not  prohibited  by  the  laws  of  God. '  *  The  court  in  that 
State,  waiving  the  question  whether  the  Levitical  degrees  were 
meant,  thought  the  marriage  within  the  same,  and  held  it  voidable^ 
That  the  parties  in  the  case  under  consideration  meant  to  evade 
and  defeat  the  laws  of  their  domicile  by  this  marriage  is  appar- 
ent. Nor  are  such  attempts  uncommon  in  other  parts  of  the 
country.  In  many  of  the  States  stringent  laws  against  mar- 
riages between  parties  related  within  certain  degrees  of  consan- 
guinity and,  sometimes,  affinity,  are  enacted,  and  the  p^utl 
consequences  of  a  violation  of  the  same  are  serious  and  severe. 
To  avert  all  this,  it  is  often  attempted  by  parties  environed  by 
this  obstacle  to  their  happiness  to  flee  to  a  State  or  country 
where  the  impediment  does  not  exist,  and  return  home  to  enjoy 
the  happy  felicity  of  married  bliss  in  defiance  of  the  laws  of  the 
domicile.     Can  the  laws  of  the  domicile  be  thus  evaded?     The 

1  Angbtie  o.  Anghtie,  1  PhIL  Ecc  *  Bowtn  v.  Bowers,  10  BSch.  Sq. 

801;  1  Bl.  Comm.  484.  551. 

M    Bl.    Comm.    434;     Aaghtie  v.  «Bonham  ti.  Badgley.  9  GXtm.  (m.) 

Anghtie,  1  PhU.  Ecc.  201.  «2S. 
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qaestion  is  one  of  importance,  as  the  issae  of  all  such  marriages 
must  be  ill^timate,  if  the  marriages  are  not  lawful,  unless 
there  be  a  saving  statute  shielding  the  children  of  such  mar- 
riages from  this  disgrace,  which  is  frequently  the  case.  Again, 
a  more  serious  matter,  perhaps,  is  the  question  of  the  criminal 
guilt  of  the  parties,  as  well  as  the  validity  of  the  marriage.  It 
was  held  in  Massachusetts  in  a  comparatively  early  case,^  where 
a  white  person  and  mulatto,  to  evade  the  laws  of  that  State, 
went  to  an  adjoiningState  where  such  marriages  were  tolerated  by 
law,  entered  into  the  contract,  and  then  at  once  returned  to  their 
domicile  to  live,  that  the  marriage  was  valid  and  binding  because 
contracted  in  a  place  where  such  a  marriage  was  lawful.  Some 
sanction  to  a  similar  holding  is  lent  by  the  com*ts  of  New  York.' 
The  early  Massachusetts'  cases  received  severe  criticism  in  the 
House  of  Lords  in  the  leading  case  of  Brook  v.  Brook,'  as  well 
as  in  the  case  of  Marshal  v.  Marshal.^  In  this  latter  case  a 
decree  of  divorce  had  been  rendered  against  Marshal  and  by  the 
decree  he  was  forbidden  to  again  marry  in  the  lifetime  of  his 
first  wife  under  a  statute  forbidding  second  marriages  in  such 
case^.  In  violation  of  this  decree  and  the  laws  of  New  Tork, 
which  provided  that  no  defendant  in  a  divorce  suit  for  adultery 
should  marry  again  in  the  lifetime  of  the  party  in  whose  favor 

1  Medway  v.  Needham,  16    Mass.  evasion  of  the  laws  of  the  domicile  in 

157;    Putnam   v.  Sylvanns,    8   Pick,  this  way,  enacted  a  statute  providing 

(Mass.)  438.  that  <'  When  persons,  resident  in  this 

s  Van  Voorhis  v.  BritnaU«  86  N.  Y.  State,  in  order  to  evade  the  preceding 
18;  Moore  o.  Hegerman,  27  Hon,  68;  provisions  (provisions  forbidding 
Moore  v.  Hegerman,  92  N.  Y.  521.  those  who  have  a  former  husband  or 
And  in  Kentucky  the  rule  Is  the  same  wife  living,  and  those  related  to  each 
as  in  Massachusetts  and  New  York,  other  within  certain  degrees  of  con- 
but  the  exception  to  the  rule  that  mar-  sangulty  and  afOnityi  to  marry,  and  de- 
rlages  positively  forbidden  by  law  as  daring  such  marriages  absolutely  void) 
incestuous  and  void,  and  cannot  be  and  with  the  intention  of  returning  tc 
made  valid  by  going  to  another  State  reside  in  this  State,  go  into  another 
or  country  to  celebrate  same  and  then  State  or  country,  and  there  have  their 
return  to  the  place  of  domicile,  is  marriage  solemnized,  and  afterwards 
recognized.  Stephenson  v,  Qray,  17  return  and  reside  here,  the  marriage 
B.  Mon.  (Ky.)  198.  And  since  the  shaU  be  deemed  void  in  this  State, 
early  cases  in  Massachusetts,  the  law-  See  Oommonwealth  v.  Lane,  118  Mass. 
making  authority,  doubtless  im-  458* 
pressed  with  the  evils  which  might  *  9  H.  L.  Cas.  198. 
iiow  from  the  rule  tolerating  an  *  i  Thomp.  &  C.  449. 
VOL.  XXXI.                          34 
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the  decree  was  rendered,  and  that  every  such  second  marriage 
should  be  absolutely  void,  Marshal  fled  to  an  adjacent  State,  was 
there  married,  returning  immediately  to  the  State  of  hb  domi- 
cile and  continued  there  to  live.  The  marriage,  though  it  was 
lawful  in  the  State  where  celebrated,  was  properly  held  void. 
Justice  Westbrook  among  other  things,  pertinently  said:  «*  We 
assume,  then,  that  so  far  as  it  is  possible  for  this  State  to  pro- 
tect itself  against  a  marriage  such  as  this  plaintiff  has  contracted 
by  the  force  of  express  legislation,  it  has  been  done ;  and  if  the 
courts  of  this  sovereignty  are  bound  to  respect  and  hold  valid 
that  which  its  own  legislation  has  declared  absolutely  void,  and 
to  so  hold  in  favor  of  one  of  its  citizens  who  at  the  time  he  did 
the  forbidden  act,  as  such  citizen  owed  to  its  laws,  obedience 
and  allegiance,  then  it  may  well  be  doubted  whether  it  is  able  to 
protect  its  own  morals  or  the  sanctities  of  the  married  state  with- 
in its  own  limits.  Nay,  it  is  a  matter  of  no  doubt  whatever,  for 
if  the  principle  contended  for  by  the  plaintiff  in  this  case  is 
sound,  then  all  marriages  depend  upon  the  will  of  the  parties 
who  have  assumed  these  obligations,  and  new  alliances  can  be 
again  contracted  and  those  ties  again  sundered  as  may  suit  the 
will  or  caprice  of  either/'  And  the  learned  Mr.  Wharton,  in 
harmony  with  this  contention,  says;  <<  It  is  not  to  be  expected 
that  a  State,  when  it  adopts  a  specific  matrimonial  policy,  and  in 
pursuance  thereof  imposes  certain  restrictions,  should  permit  this 
policy  to  be  defeated  by  citizens  stepping  over  the  line  between 
itself  and  a  State  where  such  a  policy  is  established,  marrying  in 
such  State,  and  then  returning  to  their  own  to  defy  the  home  law 
by  the  daily  exhibition  of  a  condition  that  that  law  condemns."  ^ 
So  long  as  a  person  remains  a  citizen  of  a  State  and  looks  to  its 
laws  for  the  protection  of  his  person  and  property  as  well  as  of  all 
private  and  general  rights,  he  is  subject  to  its  laws,  owes  them 
allegiance  and  obedience,  and  this  fealty  he  cannot  shake  off  by 
a  temporary  absence  in  another  State,  especially  when  such  ab- 
sence is  for  the  very  purpose  of  defeating  the  operation  of  those 
laws  to  which  he  owes  respect  and  obedience.'  And  any  attempt 
to  evade  the  laws  of  the  domicile  by  a  temporary  trip  to  some 

1  Wharton  Confl.  Laws,  §  181.  >  In  re  Derrick's  Estate,  86  N.  Y.  S.  618 
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other  State  or  country  will  be  treated  as  an  attempted  fraud  upon 
the  laws  of  the  domicile.^  The  capacity  of  parties  to  contract 
depends  upon  the  personal  privileges  and  duties  which  attach  to 
one  by  reason  of  his  civil  condition  and  status  under  the  muni- 
cipal law  of  the  State  or  country  in  which  he  lives,  and  this 
condition  attends  him  into  whatsoever  foreign  country  he  may 


1  Story  Confl.  Laws,  $  844;  Wbea- 
ton  Blements  Intern.  Law,  p.  200;  8 
Kent.  Ciomm.  458;  Wharton  Confl. 
Laws,  $  490;  Harford  v.  Morris^  8 
Hag.  Con.  488;  Wilbur  v.  Bingham,  8 
Wash.  85;  85  Pac.  Rep.  407;  CampbeU 
V,  Crampton,  8  Fed.  Rep.  417;  Penne- 
gar  V.  State,  87  Tenn.  244;  10  S.  W. 
Rep.  805;  State  v.  Bell,  7  Baxt. 
(Tenn.)  9;  Kinney  v.  Commonwealth, 
SOGratt.  (Va.)  858;  Dnpree  v.  Bon- 
land,  10  La.  Ann.  411.  The  extent  to 
which  one  State  will  recognize  mar- 
riages valid  in  another,  but  which,  if 
celebrated  in  such  State,  would  be 
void  by  reason  of  its  laws,  is  weU 
stated  in  the  case  of  State  v.  BeU,  7 
Baxt.  (Tenn.)  9.  The  General  Assem- 
bly of  this  State  had  passed  an  act 
forbidding  as  positively  void  marriages 
between  white  persons  and  negroes, 
as  weU  as  the  living  together  of  such 
persons  as  In  the  married  state,  and 
denounced  upon  all  offenders  against 
the  law  very  severe  penalties.  The 
defendant,  BeU,  was  Indicted  for  a 
violation  of  the  statute.  He  was  a 
white  man,  and  it  was  contended  on 
his  part  that,  though  he  had  been  liv- 
ing with  the  negro  woman  as  his  wife, 
he  was  married  to  her  In  Mississippi, 
where  such  marriages  were  tolerated 
by  law;  and  the  marriage  being  valid 
there,  he  could  not  be  punished  for 
living  in  the  married  state  thus  formed, 
after  his  removal  to  Tennessee.  But 
the  court,  speaking  through  Judge 
Tumey,  said :  **  For  the  defendant,  the 
case  of  Morgan  o.  McGhee,  5  Humph. 
(Tenn.)  18,  is  relied  on.    That  case 


only  decides  that  marriages  solemnized 
according  to  the  law  and  usages  of  the 
country  where  made,  are  good  In 
Tennessee.  It  is  the  manner  and  form 
of  marriage,  and  not  the  capacity  of 
the  parties  to  contract  the  marriage 
which  was  passed  upon.  The  reason 
for  such  rule  is  readily  seen.  Each 
State  has  its  peculiar  regulation,  some 
more,  some  less  strict  and  formal. 
The  general  rule  resulting  from  all  — 
that  a  marriage  good  In  a  place  where 
made,  after  the  forms  and  usages  of 
that  place,  shall  be  good  ever3rwhere. 
Is  Intended  to  prevent  a  mischief  that 
would  othenrlse  grow  out  of  a  differ- 
ence of  formal  and  local  regulations. 
A  respect  for  and  recognition  by  each 
State,  In  fact  nation,  of  the  legal 
ceremonial  of  marriage  In  another,  is 
all  that  is  meant  or  Intended  by  the 
rule*  All  standard  authors  declare  the 
rule  comes,  not  ex  comitate,  but  ex /ut- 
tUtae,  Were  It  otherwise,  each  State 
would  depend  upon  the  concurrent 
legislation  and  adjudication  of  every 
other  for  the  permanency  and  efficiency 
of  Its  own.  Each  State  Is  sovereign, 
a  government  within,  and  for  Itself, 
with  the  Inherent  and  the  reserved 
right  to  declare  and  maintain  its  own 
political  economy  for  the  good  of  its 
citizens,  and  cannot  be  subjected  to 
the  recognition  of  a  fact  or  act  con- 
travening Its  public  policy  and  against 
good  morals,  as  lawful,  because  it  was 
made  or  executed  in  a  State  having  no 
prohibition  against  it,  or  even  permit- 
ting it." 
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go  for  any  temporary  purpose ;  and  the  laws  of  sach  State  or 
country  must  determine  the  rights  of  marriage  belonging  to 
snch  person*  and  these  laws  determine  the  capacity  or  incapacity 
to  contract  marriage,  and  the  validity  or  invalidity  of  marriages 
celebrated  while  the  parties  are  temporarily  absent  from  home 
independently  of  the  law  of  the  place  where  the  contract  is 
made,  or  the  law  of  the  State  or  country  where  it  is  sought  to 
be  enforced.*  Again,  a  contract  is  to  be  construed  and  inter- 
preted according  to  the  laws  where  the  parties  agree  it  shall  be 
carried  out.  And  a  citizen  of  one  State  contracting  with  a 
citizen  of  another  may  agree  between  themselves  which  laws 
win  control  the  agreement,  and  may  agree  upon  either  State  in 
good  faith.'  Where,  then,  is  a  contract  of  marriage  like  those 
under  discussion,  to  be  performed?  The  parties  manifestly  do 
not  intend  that  it  be  performed,  though  entered  into,  upon  the 
high  seas,  or  in  the  country  to  which  they  go  temporarily  to 
celebrate  it,  because  the  entering  into  a  contract  of  marriage  is 
but  the  beginning  of  the  end.  It  is  not  performed  until  the 
death  of  one  of  the  parties  unless  dissolved  by  a  court  of  com- 
petent jurisdiction.  In  all  cases  of  this  kind,  then,  it  must 
follow  that  the  parties,  either  tacitly  or  expressly,  contract  that 
it  shall  be  performed  in  the  domicile  of  the  parties,  for  they  at 
once  return  there  to  live  and  take  up  their  permanent  abode,  in 
furtherance  of  a  previous  intention,  and  proceed  to  live  there 
just  as  other  citizens  do,  and  as  they  did  before  marrying. 
Every  day  of  married  life  is  a  part  performance  of  the  contract 
of  marriage.  It  is  not  the  simple  taking,  by  mutual  consent  of 
a  man  and  woman  to  be  husband  and  wife,  no  more  than  the 
promising  to  pay  $1,000.00  a  year  from  date  is  performing  the 
contract  to  pay.      The  every-day  duties  of   support,  mutual 

1  Wbeaton,  Elements  Internl.  Law,  Ct.  Bep.  4S0;  Pritchard  v.  Norton,  106 

p.  194.  U.  S.  124;  1  Sup.  Ct.  Rep.  102;  Way- 

s  2  Kent  Comm.  460;     KeUogg  «.  man   v.    Sonthard,    10    Wheat.    48; 

Mmer,  ISFed.  Bep.  198;  Bobinsono.  AUhonse  v.  Bamsay,  6  Whart.  (Pa.) 

Bland,  2  Bnrr,  1077;  Bowles  v.  Bddy,  880,  834;  Dyer  «.  Hunt,  5  N.  H.  401; 

35  Ai^.  645,  648;   Scudder  v.  Union  Heaton  v.  Eldridge  (Ohio),  46  N.  E. 

Katl.  Bank,  91  U.  8.  406;  Liverpool  ft  Bep.  638;  Don  9.  Lippman,  5  C.  ft  F. 

Great  Western  Steam  Co.  v.  Pheniz  1 ;  Andrews  o.  Pond,  18  Pet.  65. 
Insurance  Co.,  129  U.  S.  397;  9  Snp. 
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respect,  consideration  and  affection;    fidelity  to  the  marriage 
agreement ;    duty  to    the   children  of  the  union  in  many  ways 
and,  in   short,  all  the    obligations    fixed   upon   the  parties   to 
the    contract  by  operation  of  law  constitute   its  performance. 
Its    performance,    then,    may   very    properly   never    be    said 
to  be  simply  agreeing  to  become  man  and  wife.     Marriage  is 
more  than  this,  and  in  the  nature  of  things,  unless  these  legal  and 
reciprocal  duties,  which  are  such  an  essential  and  solemn  part  of 
the  performance  of  a  marriage  agreement,  be  intended  by  the 
parties  to  be  performed  in  the  place  of  celebration  of  the  nup- 
tials, it  necessarily  follows  that  the  place  of  performance  of  the 
contract  must  be  considered  the  place  where  the  parties  intend 
to  lire,  not  the  State  or  country  to  which  they  flee  for  an  hour, 
agree  to  be  man  and  wife,  and  then  return  in  post-haste  to  the 
place  of  their  domicile,  the  State  or  country  to  whose  laws  they 
look  for  protection,  and  to  which  they  owe  a  sacred  obedience. 
As  to  marriages  in  general  which  are  positively  forbidden  by  the 
law  of  the  land  as  contrary  to  the  policy  of  the  State  and  void, 
these  principles,  it  is  believed,  must  apply.     As  to  the  particular 
marriage  off  California,  there  is  some,  but  little  room  for  doubt, 
because  of  a  statute  of  this  State  which  provides  that  "  All  mar- 
riages contracted  without  this  State,  which  would  be  valid  by 
the  laws  of  the  country  in  which  the  same  were  contracted,  are 
valid  in  this  State.'' ^     But  it  will   appear  at  once  that  this 
statute  is  little  if  anj^hing  more  than  declaratory  of  the  law 
governing  the  place  of  conti'acts  always  in  force  and  recognized 
by  the  courts  even  in  the  absence  of  statutory  enactment.     It  is 
simply  meant  to  make  sure  the  rule  that  marriages  of  those  who 
have  been  joined  in  matrimony  in  good  faith  according  to  the 
laws  of  their  former  domicile,  will  be  recognized  as  valid  in  Cal- 
ifornia, and  doubtless  had  in  view  the  wholesome  purpose  of 
averting  any  complications  that  might  arise  by  holding  the  mar- 
riage of  all  parties  who  were  not  married  under  the  laws  of  Cali- 
fornia good  there,  though  celebrated  elsewhere,  and  not  in  strict 
accordance  with  the  laws  and  customs  of  California.     That  noth- 
ing more  was  intended  by  the  legislative  authority  seems  clear 

»  Civil  Code  Cal.,  §  68*. 
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from   the  language  of  the   Supreme  Court   of  this   State  in 
construing  this  act.^ 

For  the  novelty  of  the  thing,  marriages  are  sometimes  cele- 
brated in  the  air  —  in  balloons.  When  this  is  true,  the  marriage 
will  be  valid  if  the  parties  be  directly  above  the  jurisdiction 
whose  laws  are  expected  to  control  and  the  requirements  of 
which  have  been  complied  with ;  for  jurisdiction  is  not  confined 
to  things  or  persons  actually  in  physical  contact  with  the  earth, 
but  extends  from  a  straight  line  beginning  in  the  center  of  the 
earth  intersecting  the  boundary  of  the  State  or  country  whose 
jurisdiction  is  in  question,  and  extending  infinitely  up  into  space. 
This  being  true,  a  marriage  under  ground  or  under  water,  if 
within  the  jurisdiction  of  the  country  whose  laws  are  complied 
with,  will  be  as  valid  and  binding  as  though  celebrated  at  the 
chancel  of  the  most  sacred  church  edifice.  But  as  to  those  mar- 
riages branded  by  law  as  incestuous  and  void,  they  cannot  be 
legalized  as  by  legislative  enactment,  we  might  say,  simply  by  a 
trip  to  a  place  without  the  State  for  the  sole  purpose  of  making 
the  contract  and  an  instant  return  of  the  parties  to  perform  and 
carry  out  a  contract  against  the  express  policy  of  the  State. 
Nor  are  the  parties  in  such  cases  exempt  from  the  criminal  con- 
sequences imposed  by  law  as  a  punishment  for  contracting 
incestuous  or  polygamous  marriages. 

W.  C.  BODOERS. 
NASHvnxB,  Abe. 


1  Pearson  v,  Pearson^  51  Cal.  120, 
126.  In  this  case,  the  conrt  said: 
•'The  marriage  of  these  parties,  being 
valid  by  the  law  of  the  place  where  it 
was  contracted,  is  also  valid  in  this 
State.  The  statute  of  this  State  pro- 
vides in  terms  that  aU  marriages  con- 
tracted without  the  State,  which  would 
be  valid  by  the  laws  of  the  coontry 
in  which  the  same  were  contracted, 
should  be  valid  in  aU  courts  of  this 


State.  The  statute  accords  with  the 
general  principle  of  law  theretofore 
prevailing.  The  vaUdlty  of  a  marriage 
(except  it  be  polygamous  or  incestu- 
wu)  is  to  be  tested  by  the  law  of  the 
place  where  it  is  celebrated.  If  valid 
there,  it  is  valid  everywhere.  It  has  a 
legal  ubiquity  of  obligation.  If  invalid 
there,  it  is  equaUy  invalid  every- 
where.** 
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SETTING  UP  FRAUD  AND   ILLEGALITY  UNDER  THE 
GENERAL  DENIAL. 

It  will  be  recalled  that,  under  the  common  law  system  of 
pleading,  almost  everything  which  went  to  show  that  no  cause 
of  action  existed  in  the  plaintiff,  such  as  he  had  stated  in  his 
declaration,  might  be  proved  under  what  was  called  the  general 
issue.  Under  the  plea  of  not  guilty,  or  of  non  assumpsit^  or 
of  nil  debet^  there  lurked  a  thousand  surprises  liable  to  spring 
upon  him  at  any  moment  unawares,  like  snakes  in  the  grass. 
The  primary  object  of  the  modem  codes  of  procedure  was  to 
do  away  with  this  system  of  pleading,  if  it  could  be  called  a  sys- 
tem, and  to  substitute  in  its  place  a  system  under  which  each 
party  was  required  to  disclose  to  the  other  the  ground  upon 
which  he  stood, —  a  system  under  which  neither  party  could  sur- 
prise the  other  by  proving  a  state  of  constitutive  facts  without 
previously  notifying  him  in  his  pleading  that  he  intended  to 
prove  such  facts.  A  miscellaneous  practice  of  the  law  tends  to 
destroy  the  faculty  of  a  man  for  comprehensive  and  just  reason- 
ing. The  reason  is  that,  roughly  speaking,  he  finds  himself 
half  of  the  time  reasoning  on  the  wrong  side;  resorting  to 
casuistry,  inventing  narrow  sophistries  to  gloze  over  wrong- 
doing, and  making  wrong  appear  to  be  right.  This  depravity 
of  the  reasoning  power  follows  the  lawyer  to  the  bench  when  he 
becomes  a  judge,  and  depraves  his  judicial  decisions.  What  I 
am  about  to  say  in  regard  to  the  manner  in  which  the  judges 
treated  the  new  code  of  procedure  with  respect  to  what  might 
be  proved  under  the  general  denial,  furnishes  a  signal  illustra- 
tion of  this,  and  shows,  at  least  in  one  State,  a  discreditable  in« 
capacity  on  the  part  of  the  judges  to  interpret  a  plain  provision 
of  the  code.  In  the  illustration,  which  I  am  about  to  give  I  shall 
confine  myself  to  the  decisions  of  one  State;  but. unhappily  the 
incapacity  to  grasp  the  real  meaning  of  the  code,  as  well  as  the 
inconsistency,  contradiction  and  contrariety  of  decisions,   are 
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equally  illustrated  by  the  decisions  of  every  other  State  which 
has  enacted  what  is  called  the  modem  code  of  procedure.  In 
the  face  of  this  spectacle  we  may  well  pause  and  ask,  **  Does 
codification  codify?  Can  the  legislature,  by  stating  the  plainest 
principle  in  the  plainest  language,  compel  the  judges  to  adopt  it 
and  administer  it?  Can  it  put  gray  matter  into  their  brains? 
Can  it  revivify  consciences  which  have  been  burned  out  of  the 
human  breast  by  long  contact  with  the  conscienceless  work  of 
the  practicing  lawyer?  Can  it  redeem  a  subject  which  is  <  past 
redemption's  skill?'  " 

The  Supreme  Court  of  Missouri  started  out  with  a  sincere 
effort  to  understand  and  apply  the  principles  of  the  new  code  of 
procedure,  which  was  enacted  in  this  State  in  1849.  In  the  first 
decision  of  this  court  which  touches  upon  the  question  I  am 
about  to  discuss,  the  plaintiff  had  sued  for  a  breach  of  contract 
on  the  part  of  the  defendant  in  discharging  him  from  his  service 
before  the  expiration  of  the  agreed  term  of  employment.  The 
court  held  that  the  defendant  could  not  set  up  the  defense  that 
he  was  justified  in  discharging  the  plaintiff  on  the  ground  that 
he  had  been  induced  to  make  the  contract  through  the  fraud  of 
the  plaintiff,  without  pleading  it.  Said  the  court:  **If  the 
defendant  proposes  to  discharge  himself  from  the  contract  on 
the  ground  that  he  was  induced  to  make  it  by  the  fraud  of  the 
plaintiff,  he  must  so  state."  * 

Soon  afterwards  the  question  again  came  before  the  court  in 
an  action  upon  a  promissory  note,  where  the  answer  was  a  gen- 
eral plea  of  want  of  consideration.  It  was  held  that,  under  this 
answer,  the  defendant  could  not  prove  that  the  note  had  been 
given  in  settlement  of  a  bet  or  wager  on  an  election.  The  court 
said:  "It  was  the  duty  of  the  defendant,  who  relied  on  a 
statute  of  gaming,  to  state  specifically  the  facts  constituting  the 
defense.  •  *  *  He  should  have  stated  what  election, 
between  whom  it  was  pending,  and  the  particulars  of  the 
transaction."  ^ 

It  will  be  perceived  that  if  the  defense  which  was  here 
attempted  to   set  up  had    prevailed,  it  would    have  been  be- 

>  Sngg  V.  Blow,  17  Mo.  859,  861.  <  Sybert  o.  Jones,  19  Mo.  86, 88. 
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cause  the  consideration  of  the  note  rendered  it,  to  use  the 
language  of  the  judges,  void  ab  initio.  In  other  words,  the 
note  being  given  for  a  consideration  forbidden  by  law,  stood  in 
legal  casuistry  as  though  it  had  never  been  given  at  all.  This 
doctrine  was  followed  and  applied  not  long  after  in  another  case,^ 
and  the  court  kept  it  up  and  adhered  to  it,  aa  I  shall  hereafter 
show,  while  at  the  same  time  starting  the  contrary  doctrine  and 
building  up  the  two  opposing  doctrines  side  by  side,  like  a  black 
column  by  the  side  of  a  white  column.^ 

The  first  aberration  of  the  court  took  place  in  an  action  in 
the  nature  of  trespass  de  bonis  asportatis^  in  which  the  petition 
alleged  and  the  answer  denied  the  ownership  of  the  plaintiff. 
Here  the  court  held  that  the  defense  that  the  sale  of  the  prop- 
erty, nnder  which  the  plaintiff  claimed  title,  might  be  shown  to 
have  been  for  the  purpose  of  defrauding  creditors,  without 
specially  alleging  that  fact  in  the  answer.  The  court,  speaking 
through  Dryden,  J.,  placed  its  conclusion  upon  the  following 
casuistic  ground:  <*  Where  a  cause  of  action  which  once  existed 
has  been  determined  by  some  matter  which  subsequently  tran- 
spired, such  new  matter  must,  to  comply  with  the  statute,  be 
specially  pleaded ;  but  where  the  cause  of  action  never  existed 
the  appropriate  defense  under  the  law  is  a  denial  of  the  material 
allegations  of  the  petition  ;  and  such  facts  as  tend  to  prove  the 
controverted  allegations  are  peitinent  to  the  issue.  In  the  case 
at  bar  the  rejected  testimony,  if  true,  disproved  the  respondent's 
ownership  of  the  property,  and  thereby  showed  that  the  cause 
of  action  alleged  had  never  existed.^ 

Subsequently  the  same  court  applied  this  doctrine  in  an  action 
of  replevin  where  the  defense  was  a  general  denial, —  holding 
that  the  defendant  might  show  that  the  goods  in  controversy  be- 
longed to  one  A.;  that  the  defendant,  as  sheriff,  had,  prior 
thereto,  seized  them  as  the  property  of  A.,  under  an  attachment 
in  favor  of  the  creditors  of  A. ;  that  the  defendant  so  held  them 
at  the  time  of  the  suing  out  of  the  writ  of  replevin ;  and  that 
the  plaintiffs,  who  claimed  them  as  purchasers  from  A.,  under  a 

1  Mason  v.  Pitt,  21  Mo.  991.  86   Mo.    445,  and  other  cases  to  be 

•  Northrup   v.    Mississippi   Valley     hereafter  cited. 
Ins.  Co.,  47  Mo.  485;  Mosser  v.  Adler,         ^  Greenway  v.  James,  84  Mo.  836, 838. 
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contract  of  sale  made  prior  to  the  seizure  under  the  attachment, 
had  not  taken  possession  when  the  attachment  was  levied,  and 
that  the  sale  was  colorable,  etc.  This  was  on  the  theory  that 
the  sale  by  A.  to  the  plaintiff,  not  accompanied  by  possession,  and 
colorable,  was  void  db  initio^ —  bringing  the  case  within  the  rule 
of  the  case  previously  cited.* 

This  decision  seems  to  have  been  the  foundation  of  the  doc- 
trine,  under  the  Missouri  code  of  procedure,  that,  in  an  action 
of  replevin,  any  fact  which  tends  to  disprove  the  plaintiff's  right 
of  possession  may  be  shown  under  the  general  denial,  and  hence 
that  fraud  in  the  acquisition  of  the  plaintiff's  title  is  so  prov- 
vable.* 

These  were  actions  involving  title  to  personal  property,  like 
the  action  of  ejectment,  which  is  the  usual  action  to  try  title 
to  land.  The  declaration,  or  petition,  or  complaint,  as  it  is 
variously  called,  is  drawn  in  the  most  general  terms, 
merely  stating  that  the  plaintiff  is  entitled  to  the 
possession  of  certain  described  goods  or  of  certain  described 
land.  Under  this  pleading  the  plaintiff  exhibits  his  claim  of 
title,  whatever  it  may  be.  The  defendant,  under  a  general 
denial,  exhibits  his  evidence  of  title,  whatever  it  may  be.  So 
that  the  rule  came  to  be  that,  <<  in  the  action  of  replevin  and 
ejectment,  under  a  general  denial,  the  defendant  may  show  that 
the  claim  of  plaintiff  is  fraudulent  and  bad,  and  thus  avoid  the 
plaintiff's  title."  •  The  infirmity  and  inconvenience  of  this 
blind  procedure  in  the  action  of  ejectment  have  given  rise  to  a 
rule  which  obtains  in  many  jurisdictions,  which  allows  the  un- 
successful party  one  new  trial  in  that  action  as  a  matter  of 
course.* 

Assuming  that  the  Supreme  Court  of  Missouri  well  decided 
the  two  cases  last  considered,  their  decision  would  have  no  ap- 
plication to  an  action  upon  a  contract  which  is  legal  and  valid  on 
its  face,  and  would  afford  no  excuse  for  a  rule  of  procedure  that 

1  Toong  V,  Olasscock,  79  Mo.  574.  *  Springer  v.  Eleinsorge,  83   Mo. 

s  Stem  Auction  Co.  v.  Mason,  16      152,  156. 
Mo.   App.   478.    See   also  Bosse   v.  <  2  Thomp.  Trials,  §  2728. 

Thomas,  8  Mo.  App.  472;  Edison  v. 
Hedger,  88  Mo.  App,  52,  57. 
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woald  allow  the  defendant  to  spring  upon  the  plaintiff  any  one 
of  a  hundred  defenses  to  the  action,  grounded  upon  the  fraud 
or  illegality  of  the  contract*  which  he  might  conclude  to  set  up  * 
by  perjury,  under  the  general  denial.  It  should  seem  that  in 
such  a  case  a  judge  ought  to  have  the  capacity  to  put  himself  in 
the  position  of  the  plaintiff  and  to  look  at  the  matter  forward 
from  that  standpoint,  instead  of  standing  in  his  position  of  an 
appellate  judge  and  looking  at  the  matter  backward  with  refer- 
ence to  a  record  where  the  defense  set  up  under  the  general 
denial,  though  a  surprise  to  the  plaintiff,  had  been  apparently 
established  by  truthful  evidence.  It  should  seem  that  a  judge 
experienced  in  practice  ought  to  have  been  able  to  see  that,  in 
an  action  on  a  promissory  note,  any  one  of  a  hundred  different 
defenses  might  be  set  up  which,  if  true,  would  show  that  it  was 
void  ah  initio.  It  might  be  void  by  reason  of  having  been 
given  for  any  one  of  a  hundred  considerations,  illegal,  immoral 
or  prohibited  by  the  statute  law.  And  yet  the  decisions  about 
to  be  considered  required  the  plaintiff  to  anticipate  every  one  of 
these  imaginary  defenses;  and  the  judges  forgot  that  these 
defenses  might  not  exist  in  fact,  but  might  be  raised  wholly  by 
perjury;  and  yet  they  laid  down  a  rule  under  which  the  plaintiff 
was  compelled  to  anticipate  them,  and  to  provide  against  them, 
and  to  be  ready  to  meet  them  at  the  trial. 

They  applied  this  so-called  ab  initio  doctrine  in  the  case  of 
actions  upon  contracts  valid  and  legal  upon  their  faces.  They 
began  by  holding  that,  in  a  suit  on  a  promissory  note,  the 
defendant  may  prove,  under  a  plea  of  non  est  factum  which  the 
statute  required  to  be  under  oath,  not  that  he  did  not  execute  the 
note,  but  that  its  execution  was  procured  from  him  through 
fraud, —  the  casuistic  reasoning  being  this :  <<  The  general  rale 
is  that  when  a  deed  is  void  ah  initio^  and  not  merely  voidable, 
the  plea  of  non  est  factum  is  proper;  and  the  facts  showing  the 
instrument  to  be  void,  may  be  given  in  evidence  to  sustain  such 
plea.'*» 

Not  long  afterwards  the  judicial  pendulum  swung  back,  and 
the  ah  initio  doctrine  was  repudiated  in  this  relation.     A  con- 

J  Corby  v.  Weddle,  57  Mo.  452,  459. 
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tracty  fair  and  legal  on  its  face,  was  sued  apon,  and  the  defend- 
ant attempted  to  prove,  under  a  general  plea  of  a  want  of  con- 
sideration, that  it  was  champertous ;  but  the  court  held  that  *^  it 
would  be  a  sufficient  answer  to  this  contention  of  the  defendant 
to  show  that  no  such  defense  was  set  forth  in  the  answer.  A 
general  plea  of  want  of  consideratiop,  or  failure  of  consideration, 
has  always  been  held  admissible ;  but  where  the  defense  is  that 
the  real  consideration  is  an  illegal  one,  the  facts  constituting  the 
illegality  must  be  set  forth."  * 

But  the  court  did  not  get  the  question  back  upon  a  sound  foot- 
ing until  some  time  later,  when  it  arose  in  an  action  which  had 
been  brought  to  enforce  an  implied  contract  to  pay  a  quantum 
meruit  for  legal  services  rendered  by  the  plaintiff  at  the  instance 
and  request  of  the  defendants.  The  answer  was  a  general 
denial.  The  defendants  attempted  to  raise,  by  an  instruction, 
the  defense  that  the  services  were  illegal.  The  court  held  that 
this  could  not  be  done,  because  such  a  defense  must  be  specially 
pleaded.  The  court,  speaking  through  Black,  J.,  said:  *^The 
character  of  the  defense,  thus  interposed  at  the  close  of  the 
trial,  by  prayers  for  instructions,  was  to  admit  that  the  services 
were  rendered,  but  to  avoid  a  recovery  on  theground  that  they 
were  illegal  and  contraiy  to  public  policy.  Such  a  defense 
should  be  pleaded  and  an  intelligent  issue  made  thereon.  Here, 
it  is  very  clear  that  the  question  was  raised  incidentally,  and  that 
too  at  the  close  of  the  trial.  It  is  not  enough  that  evidence  may 
appear  to  establish  facts  which,  if  pleaded,  would  defeat  a  recov- 
ery. The  general  denial  puts  in  issue  the  facts  pleaded  in  the 
petition,  not  the  liability.  The  facts  from  which  the  law  draws 
the  conclusion  of  non-liability  must  be  pleaded  in  the  answer, 
when  they  are  not  stated  in  the  petition.  This  defense,  so  far 
as  pleading  is  concerned,  is  not  unlike  that  of  champerty,  gam- 
ing, usury,  and  the  like.  It  is  an  affirmative  defense,  and  should 
be  clearly  and  distinctly  stated."^  The  doctrine  of  this  case 
was  followed  by  the  St.  Louis  Court  of  Appeals  in  a  case  which 

1  Moore  v.  Rlngo,  82  Mo.  468,  478;  >  Mnsser  v.  Alder,  86  Mo.  445,  449; 

citing  Suit  V.  Woodhall,  116  Mass.  547,     citing  Northrnp  o.  Mississippi  Valley 
and  Dickson  v.  Bark,  6  Ark.  412.  Ins.  Co.,  47  Mo.  435;  Mason  v,  Pitt,  21 

Mo.  891 ;  Finle'y  v.  Qnirk,  8  Minn.  179. 
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stands  out  as  a  luminoas  exception  to  a  long  line  of  contrary 
decisions  rendered  by  that  court,  hereafter  referred  to.^  The 
question  thus  placed  on  a  sound  footing  by  the  decision  of  Mr. 
Justice  Black,  one  of  the  strongest  judges  that  ever  sat  in  the 
Supreme  Court  of  Missouri,  ought  to  have  been  left  there;  but 
nothing  more  clearly  proves  that  that  court  has  no  adequate 
system  of  consultation,  but  that  its  decisions  are  the  decisions  of 
single  judges,  than  the  fact  that  this  wholesome  decision  stood  as 
the  law  of  the  question  but  a  short  time.  The  question  again 
came  before  the  court  in  a  case  which  had  been  before  it  once 
before,^  and  where  the  court  had  decided  it  correctly.  The 
court  now,  ignoring  the  decision  just  referred  to,  where  the  rule 
was  so  clearly  stated  by  Judge  Black,  decided  the  question 
the  other  way,  and  overruled  its  previous  decision  with  a  mere 
dash  of  the  pen.  The  action  was  to  enforce  a  contract  in  the 
form  of  a  deed  of  conveyance  of  land,  the  consideration  named 
being  paid  in  monthly  payments.  Such  contracts,  as  is  well 
known,  are  frequent,  especially  in  cities,  and  are  generally  per- 
fectly valid  and  untainted  with  any  illegality.  But  in  that 
case  the  defendant  attempted  to  show,  under  the  general  denial, 
that  the  real  character  of  the  contract  was  a  lease  and  not  a  deed 
of  sale,  and  that  it  was  put  in  the  form  of  a  deed  to  avoid  the 
statute  against  letting  premises  to  be  used  as  bawdy-houses.  In 
other  words,  it  was  attempted  under  the  general  denial,  to  dis- 
prove the  contract  sued  on  by  proving  thut  the  real  contract  was 
a  different  contract,  which  was  prohibited  by  the  statute  law. 
The  court  held  that  this  might  be  done.^  The  court  made  no 
reference  to  its  previous  decision  in  Musser  v.  Adler,  did  not 
give  any  consideration  to  the  question  on  principle,  but  overruled 
its  previous  decision  in  the  same  case,  which,  on  a  well-known 
principle  of  appellate  procedure,  stood  at  least  as  the  law  of 
that  case,  and  ought  to  have  been  adhered  to,  and  did  it  with  a 
dash  of  the  pen.  No  decision  can  more  clearly  illustrate  what 
may  be  done  by  a  one-judge  court  and  under  the  influence  of  the 
supreme  and  intense  thought  of  the  hour. 

1  Cuminiskey  o.  WUliams,   20  Mo.  *  Spragne  tr.  Rooney,  104  Mo.  d49, 

App.  606,  611.  860;  oyermling  Spragae  v,  Rooney,  82 

<  Spragae  v,  Rooney,  82  Mo.  468, 478.      Ho.  98. 
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Having  again  perched  itself  on  the  pinnacle  of  the  ab  initio 
doctrine,  one  might  have  feared  that  the  court  would  stay  there ; 
but  we  advance  only  four  volumes  in  the  series  until  we  come  to 
a  case  where  it  returned  to  the  true  doctrine,  and  in  an  opinion 
written  by  the  same  judge.  In  this  last  case  the  plaintiff  leased 
certain  premises  to  the  defendant  ^<  to  be  used  by  said  Associa- 
tion [the  Amateur  Athletic  Association],  its  members,  and 
persons  to  be  invited  by  them,  on  Sunday  the  25th  day  of 
September,  for  the  exhibition  of  athletic  games  and  other 
sports  of  the  Association.''  The  action  was  to  recover  the  sum 
agreed  to  be  paid  as  rent  for  the  premises  on  the  day  named. 
The  answer  was  a  general  denial.  Under  this  answer  the 
defendants  attempted  to  show  that  the  premises  were  let  to  be 
used  for  the  playing  of  games  which  the  statute  law  prohibited 
to  be  played  on  Sunday.  In  other  words,  an  attempt  was  made 
to  show,  outside  the  contract,  that  the  premises  were  let  for 
unlawful  purposes.  It  is  thus  perceived  that  there  was  abso- 
lutely no  difference  between  this  case  and  the  case  just  pre- 
viously cited,  unless  there  is  a  difference,  in  juridical  contempla- 
tion, between  an  unlawful  purpose  which  consists  in  keeping  a 
bawdy-house  contrary  to  the  statute  law,  and  an  unlawful  pur- 
pose which  consists  in  playing  certain  games  on  Sunday  con- 
trary to  the  statute  law.  Nevertheless  the  court  now  (affirming 
the  St.  Louis  Court  of  Appeals)  held  that  this  defense  could  not 
be  set  up  by  evidence  under  the  general  denial.  Said  Mr. 
Justice  Sherwood,  speaking  for  the  court:  <*  There  is  nothing 
on  the  face  of  the  petition  which  indicates  any  other  than  a 
valid  contract  between  the  plaintiff  and  the  defendants ;  and, 
when  this  is  the  case,  the  rule  is  that,  if  the  contract  is  to  be 
invalidated  by  some  extrinsic  matter,  such  matter  must  be 
pleaded,  in  order  that  it  may  be  made  issuable  at  the  trial,  or 
that  it  may  be  considered  on  appeal."  * 

The  doctrine  thus  again  placed  on  a  sound  footing,  has  not 
been,  so  far  as  the  writer  knows,  subsequently  departed  from  by 
that  court,  though  it  has  been  constantiy  departed  from  by  the 
St.  Louis  Court  of  Appeals.     On    the  contrary,  it  has  been 

^  St.  Lonls  Agricolttiral  &c.  Asso.  v,  DeUno,  108  Mo.  217,  220. 
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reaffirmed  in  a  case  which  did  not,  nowever,  arise  upon  a  con- 
tract, but  which  was  an  action  for  damages  founded  upon  neg- 
ligence, in  which  the  plaintiff  set  up  the  violation  of  a  municipal 
ordinance.  The  defendant  endeavored  to  show,  without  pleading 
that  fact  specially,  that  the  ordinance  was  unreasonable;  but 
the  court  held  that  this  could  not  be  done,  sa3ring,  in  the  lan- 
guage of  its  previous  decision  in  Musser  v.  Adler,^  —  <<The 
facts  from  which  the  law  draws  the  conclusion  of  non-liability 
must  be  pleaded  in  the  answer  when  they  are  not  stated  in  the 
petition.**^ 

These  inconsistent  and  conflicting  decisions  of  the  Supreme 
Court  of  Missouri  have  led  to  a  contrariety  of  decision  between 
the  two  subordinate  appellate  courts  of  that  State.  The  St. 
Louis  Court  of  Appeals,  with  some  wavering,^  and  with  one 
clear  decision  to  the  contrary,^  have  held  that  anything  may  be 
proved  under  the  general  denial  in  an  action  on  a  contract,  which 
goes  to  show  that  the  cause  of  action  never  existed  or  that  it 
never  existed  against  the  defendant.'  For  example,  in  a  suit  on 
a  promissory  note,  the  defendant  might  show,  under  the  general 
denial,  that  the  note  was  the  note  of  some  one  else,  and  conse- 
quently that  it  was  the  note  of  the  corporation  of  which  he 
was  president,  and  not  his  individual  obligation ;  ^  or  in  an 
action  on  a  foreign  judgment,  the  defendant  might  show,  under 
a  general  denial,  that  the  foreign  court  had  no  jurisdiction  over 
his  person  ; '  or,  where  the  defendant  was  sued  on  a  particular 
contract,  he  might,  under  the  general  denial,  for  the  purpose 
of  proving  that  the  contract  sued  on  did  not  exist,  prove 
that  the  contract  which  did  exist  was  a  different  contract, 
this  being,  according  to  the  casuistry  of  the  court,  merely  a 
means   of  proving  a  negative;  ^  or  that  the  contract  sued  on 

1  86  Mo.  445,  449.  *  Hoffman  v.  Parry,  28  Mo.  App.  20, 

>  Blnedom  v.  Missouri  PacMc  B.  29. 

Co.,  121  Mo.  258,  271.  *  Tomer  o.  Thomas,  10  Mo.  App. 

<  Claflln  V,  Sommers,  89  Mo.  App.  888,  842. 

419,  421;  Spenglerty.  Kaufman,  48  Mo.  *  Crane  v.  Dawson,  19  Mo.  App. 

App.  5, 15;  Carter  «.  ShotweU,  42  Mo.  214,  220. 

App.  668s  668.  ^  Stewart  v.  Goodrich,  9  Mo.  App. 

4  Cnmmiskey  v.  Williams,  20  Mo.  122,  126;  Clemens  v,  Knox,  81  Mo. 

App.  606,  609.  App.  185. 
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was  void  for  fraud,  this  making  it,  in  judicial  contemplation,  a 
mere  nullity,  something  that  in  theory  of  law  never  existed, 
but  was  void  ab  initio ;  ^  or  that  the  plaintiff  had  no  title  to  the 
instrument  sued  on,  by  reason  of  fraud  in  its  acquisition ; '  or 
that  the  note  had  been  fraudulently  transferred  to  the  plaintiff 
for  the  purpose  of  avoiding  the  offsetting  of  a  certain  debt 
owing  to  the  defendant  from  the  original  holder  of  the  note.' 

On  the  other  hand,  the  Kansas  City  Court  of  Appeals  appears 
to  have  adhered  consistently  to  the  doctrine  that  where  the  con- 
tract sued  on  is  legal  on  its  face,  any  matter  extrinsic  to  it, 
whether  existing  at  the  time  when  it  was  made  or  arising  subse- 
quently, rendering  it  illegal,  and  not  enforcible,  must  be 
specially  pleaded.^ 

The  analogies  presented  by  the  decisions  of  the  Supreme  Court 
of  Missouri  on  some  other  questions  are  in  favor  of  the  view 
that  all  matters  which  go  to  overthrow  the  contract  which  is  the 
subject  of  the  suit,  it  being  legal  as  pleaded,  should  be  specially 
pleaded,  and  cannot  be  shown  in  evidence  under  the  general 
denial.  For  example,  that  court  has  held  with  some  wavering, 
that  the  statute  of  frauds  must  be  specially  pleaded ;  and  it  is  a 
rule  of  pleading  in  that  State,  in  actions  for  damages  grounded 
upon  negligence,  that  contributory  negligence  is  an  affirmative 
defense  which  must  be  pleaded,^  and  which  hence  can  not  be  con- 
sidered, unless  an  unavoidable  inference  of  it  arises  out  of  the 
plaintiff's  evidence  or  out  of    the  mouths  of    his   witnesses.* 

Turning  now  to  the  decisions  of  other  States,  while  no  exten- 
sive search  has  been  made  among  them,  it  is  gratifying  to  be 
able  to   state  that,   so  far  as  examined,  they  hold  with  great 


^  Scudder  o.  Atwood,  56  Mo.  App.  645;  George  v,  WUllams,  58  Mo.  App. 

612;  White  v.   Middlesworth,  42  Mo.  188;    Schwartz  v,  Vanstone,   62  Mo. 

App.  860,  878,  876;  First  Nat.  Bank  App.  241;  Qninnotte  v.  Ridge,  46  Mo. 

«.  Kansas  City  Lime  Co.,  48  Mo.  App.  App.  254;   Flint-Walling  Mfg.  Co.  v. 

561,  566;  Hardwicke  v.  Cox,  50  Mo.  Ball,  48  Mo.  App.  504. 

App.  509,  514.  ^  Donovan  v.  Hannibal  &c.  R.  Co., 

<  Thomas  v.  Ramsey,  47  Mo.  App.  89  Mo.  146;  Hudson  v.  Wabash  Ac.  R. 
84.  94.  Co.,  101  Mo.  18. 

s  Higgins  9.   Cartwright,   25  Mo.  *  Bnesching  v,  St.  LoolB  Gas  Light 

App.  609,  615.  Co.,  7S  Mo.  819. 

<  Reese  v.  Garth,  86  Mo.  App.  641, 


Digitized  by 


Google 


SETTING  UP  FBAUD  AND   ILLEOALITY  .'   GENERAL   DENIAL.     545 

iinanimitj  —  indeed,  with  scarcely  any  deviation  —  that  in  an 
action  upon  a  contract,  express  or  implied,  which  appears  to  be 
legal  and  valid  on  its  face  or  as  set  out  in  the  declaration,  peti- 
tion or  complaint,  the  defendant  cannot  avail  himself  of  the 
defense  that  the  contract  was  illegal  for  any  reason,  whether  of 
fraud,  immorality,  violation  of  the  statute  law,  ox  the  like, 
without  clearly  and  precisely  stating  in  his  answer  the  matter 
upon  which  such  fraud  or  illegality  is  predicated;  and 
this  doctrine  is  applied  wholly  without  reference  to  the 
inquiry  whether  the  fraud  or  ill^ality  existed  at  the 
time  of  the  making  of  the^  contract  or  arose  subsequently.^ 
Thus,  in  an  action  on  an  account  for  goods  sold  and  delivered, 
the  same  being  intoxicating  liquors,  it  was  held  that  the  defend- 
ant could  not  give  in  evidence  the  fact  that  the  liquors  were 
sold  to  the  defendant  in  another  State  for  the  purpose  of  being 
brought  into  the  State  of  the  forum,  in  violation  of  the  statute 
law  of  that  State,  without  being  specially  pleaded.'  So,  where 
in  an  action  upon  a  warranty  in  the  sale  of  a  horse,  the  answer 
admitted  the  sale  but  denied  the  warranty,  it  was  held  that  the 
defendant  could  not  say  that  the  contract  was  void  because  con- 
smumated  upon  Sunday,  without  specially  pleading  that  fact  by 
way  of  defense.  The  court  said :  **  We  hold :  1 .  That  an  answer 
merely  by  way  of  denial  raises  an  issue  only  upon  the  faci^ 
alleged  in  the  complaint;  2.  That  the  denial  of  the  sale  of  the 
horse  in  this  case  only  raised  an  issue  on  the  sale  in  point  offact^ 
and  not  on  the  question  of  the  legality  of  such  sale;  3.  That  all 

1  Smith  «•  VfoodhaU,  116  Mass.  547;  Brown,  104  N.  C.  165;  smson  o.  Bex, 

Libbey  v.  Downey,  5  AUen  (Mass.),  85  N.  C.  77;  Brereton  o.  Bennett,  15 

299;  Cardoze  V.  Swift,  118  Biass.  260;  Colo.  254;    De  Votie  v,  McOerr,  15 

Dickson  v.  Bnrk,  6  Ark.  412;  Finley  o.  Colo.  467;  Tncker  o.  Parks,  7  Colo. 

Qnirk,  9  Minn.  194;  «.  e.  new  ed.  179;  70;  Mmer  v.  Hirschberg,  27  Ore.  522, 

Goss  V.  Austin,  11  Allen.  (Mass.)  525;  541;  Ah  Doon  v.  Smith,  25  Ore.  89; 

Grangers,  nsley,  2  Gray  (Mass.),  521;  Anderson  v.  Rockwood,  62  Minn.  1; 

Denton  «.  Logan,  3  Mete.  (Ky.)  484;  Dnrham  Fertilizer  Co.  v.  Fagett,89  So. 

Smith  «.  Owens,  21  Cal.   11,  28-24;  Car.  69;  Residence  Fire    Ins.  Co.  «. 

NeweUo.  Hayden,  8Ia.  140,  142;  Mill-  Hammond,  87  Mich.  108;  Morley  v. 

bank  v.  Jones,  127  N.  T.  870;  Watkins  Liverpool  kc,  Ins.  Co.,  92  Mich.  590; 

V.  Clifton  HiU  Land  Co.,  91  Tenn.  688;  Norris  v,  Scott,  6  Ind.  App.  18,  21. 
AyeriU  v.  Eliott,  109  N.  C.  568;  Willis         >  Suit «.  Woodham,  116  Biass.  547. 
«.  Branch,  92  N.  C.  148;  Montague  «. 
VOL.  XXXI.                           35 
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matters  in  confession  and  avoidance,  showing  the  contract  sued 
on  to  be  either  void  or  voidable  in  point  of  law,  must  be  affirm- 
atively pleaded/'  * 

S09  in  an  action  by  a  tavern-keeper  upon  an  account  for  tavern 
bills,  drinks  of  liquor,  money  loaned,  etc.,  it  was  held  that  evi- 
dence on  the  part  of  the  defendant  showing  that  the  claim  of 
the  plaintiff  was  based  upon  a  series  of  illegal  acts  in  violation 
of  the  spirit  and  letter  of  the  statutes  regulating  taverns,  tip- 
pling houses,  etc.,  and  against  public  policy  and  good  morals, 
and  that  therefore  the  contract  was  not  enforcible,  was  not  ad- 
missible, in  the  absence  of  any  averment  in  the  answer  of  such 
a  ground  of  defense.'  Nor  could  it  be  proved,  in  an  action  on 
a  check,  that  it  was  given  for  intoxicating  liquors  sold  in  viola- 
tion of  a  statute,  unless  that  defense  was  specially  pleaded  in 
the  answer.'  So,  where  the  action  was  upon  a  note  given  for 
the  sale  of  fertilizers,  it  was  held  that  the  defendant  could 
not  avail  himself  of  the  defense  that  the  plaintiff  had  failed  to 
comply  with  the  statute  law  r^ulating  the  sale  of  fertilizers, 
not  havini;  specially  pleaded  it.^  So,  in  an  action  on  a  policy  of 
fire  insurance,  the  defendant  could  not  set  up  the  defense  that 
the  plaintiff  caused  the  destruction  of  the  property  insured, 
without  specially  pleading  it;  for  it  was  no  more  than  reasonable 
that  the  plaintiff  should  have  special  notice  of  such  a  defense.* 

Not  only  does  the  rule  under  consideration  demand  that  fraud, 
illegality  or  the  like,  when  set  up  as  a  defense  to  a  contract 
legal  on  its  face,  or  legal  as  described  in  the  plaintiff's  pleading, 
should  be  specially  pleaded,  but  it  goes  further  and  exacts  that 
it  should  be  pleaded  with  particularity  as  to  time,  place  and  cir- 
cumstances; in  other  words,  that  the  constitutive  facts  upon 
which  it  is  claimed  the  law  draws  the  conclusion  of  fraud 
or  illegality,  should  be  distinctly  set  out.* 

^  Finley  V.  Quirk,  9  Minn.  194;  new  >  Residence  Fire  Ins.  Ck>.  v.  Ham- 

ed.  179,  188.  mond,  87  Mich.  108;  Morley  o.  Liver- 

>  Denton  v,  Lyon,  8  Mete.  (Ky.)  pool  &c.  Ins.  Co.,  92  Mich.  690. 
484.  *  Fred.  Mmer  Brewing  Co.  v.  Uti, 

*  Bradford  v.  Tinkham,  6  Oray  46  m.  App.  448  (frand);  Norris  v, 
(Mass.) >  494.    .  Scott,    6    Ind.   App.    18;  Disbrow  v* 

*  Durham  FertUizer  Co.  v.  Pagett,  Harris,  122  N.  T.  862,  866;  Nichols  v. 
89  S.  C.  69.  Stevens,  128  Mo.  96,  117. 
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This  rule  of  pleading  is  not  inconsistent  with  the  doctrine  that 

where  an  unavoidable  inference  arises  out  of  the  plaintiff's  own 

evidence  that  the  contract  which  he  asks  the  court  to  enforce  is 

void,  as  being  contrary  to  public  policy,  to  sound  morals  or  to 

the  statute  law^  the  court  will  not  lend  its  aid  to  the  enforcement 

of  it.     On  this  subject  it  has  been  said  that  **  no  waiver  by  the 

defendant,  or  consent  of  parties,  can  oblige  a  court  of  justice  to 

enforce  a  claim,  which,  upon  the  plaintiff's  own  showing,  has 

no  foundation  in  law.''  ^    In  other  words,  a  plaintiff,  suing 

upon   a  good  contract,  cannot  recover  by  proving  a  bad  one.' 

But     even    here    there    has    been  some    judicial   aberration,' 

though  there  should  not  be,  provided  the  illegality   be  plain 

and  the  inference  of  it  unavoidable. 

Setmoub  D.  Thompson. 
St.  Louis,  Mo. 


^  Cardoze  o.  Swift,  118  Mass.  360, 
252. 

*  Libby  V.  Downey,  5  AUen  (Mass.)* 
289.  See  also  in  support  of  this  prin- 
ciple, Scndder  o.  Atwood,  55  Mo.  App. 
522;  Smitli  v.  Owens,  21  Cal.  11,  24; 
Ah  Doon  V.  Smith,  25  Ore.  89  (VS); 
Drake  v.  Siebold,  81  Hun  CN.  T.)>  178; 
Oscanyan  v.  Arms  Co.,  108  U.  S.  261; 
RnseeU  v.  Burton,  66  Barb.  (N.  T.) 
589;  Sheldon   v,  Preussner,  52  Kan. 


579;  MiUer  v.  Hirschberg,  27  Ore.  522, 
541. 

<  Musser  v.  Adler,  86  Mo.  445,  449. 
Another  court,  speaking  with  refer- 
ence to  a  defense  founded  in  public 
poUcy,  said:  **An  affirmative  defense 
is  of  no  avaU,  if  not  pleaded,  though 
the  testimony  discloses  it. "  Schwarti 
o.  Vanstone,  62  Mo.  App.  241;  citing 
Dingliedein  v.  B.  Ck>.  9  Bosw.  (N.  T.) 
79. 
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"THE  PROGRESS  OF   THE  LAW  — A  REPLY.^ 

The  style  of  this  production  is  unexceptionable.  It  is  both 
pithy  and  terse,  and  hiys  bare  many  of  the  blemishes  of  our 
ancient  jurisprudence.  For  this  reason  it  is  instructive;  but,  on 
the  whole,  it  is  too  shrewish  on  our  ancient  masters  in  the  pro- 
fession, too  pessimistic  in  its  views  of  the  old,  and  too  lavish 
in  its  praise  of  the  new. 

What  have  we  gained  by  the  changes  in  pleading  at  law,  of 
which  he  is  so  eulogistic?  In  its  time  analysis,  it  comes  to  this : 
the  name,  simply  the  name,  of  the  action  is  lost.  All  else,  with 
here  and  there  an  exception,  is  retained.  Mr.  Justice  Clark 
virtually  admits  this  himself  and  bewails  most  loudly  that  the 
reform  was  intrusted  to  the  old-time  jurist.  We  must  have 
stable  rules  for  construction,  rules  by  which  the  point  and  pith 
of  the  contention  can  be  drawn  to  a  focus  and  all  matters  irrel- 
evant and  foreign  to  the  issue  sloughed  off.  Every  rule  of 
pleading  is  second  to  this  end,  whether  you  give  a  name  to  the 
action  or  not.  Those  rules  are  a  part  of  the  principles  and  wis- 
dom of  the  old  common  law.  They  are  essential  under  any 
system  of  pleading,  and  can  no  more  be  discarded  by  a  lawyer  at 
his  desk  or  a  judge  on  the  bench  than  a  speaker  can  hope  to  run 
an  assembly  without  parliamentary  law.  As  well  expect  a  strong 
and  polished  essay,  such  as  I  am  now  reviewing,  from  a  jumble 
of  letters  cast  at  random.  It  is  the  application  of  rules  or 
principles  which  produce  such  results.  Not  only  this,  but  with 
it  a  mental  mechanism  such  as  Mr.  Justice  Clark  alone  possesses. 
It  is  this  which  separates  the  work  of  one  mind  from  another. 
It  is  impossible  for  one  mind  to  capture  the  individuality  of 
another. 

I  am  not  in  love  with  the  jumbling  of  common  law  and  chan- 
cery jurisdiction.     We  have  them  separated  here  in  Tennessee. 

1  A  reply  to  the  article  in  our  last  Law,'*  by  Mr.  Justice  Walter  Clark,  of 
number  entitled  **  The  Progress  of  the      the  Supreme  Court  of  North  Carolina. 
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It  is  a  pretty  piece  of  fancy  to  talk  about  being  walked  from  one 
court  to  another ;  but  my  experience  is,  that  I  never  had  even  a 
sensible  client  but  knew  one  jurisdiction  from  another  as  well  as 
he  did  a  cow  from  a  horse.  It  would  be  a  curiosity  to  see  a 
Tennessee  lawyer  walking  the  gangway  from  one  court  to  the 
other.  Most  of  our  litigation  about  property  and  contracts  is  in 
the  chancery  court.  The  jurisdiction  is  by  statute  concurrent 
with  courts  of  law  in  all  civil  cases  not  sounding  in  damages. 
The  evidence  is  all  in  writing,  except  in  divorce  cases.  No  need, 
as  a  general  rule,  for  a  bill  of  exceptions,  which  often  shadows 
truth.  We  have  no  jury,  which  often  retards  progress ;  no  sur- 
prises in  proof.  A  chancery  court,  organized  as  ours,  will 
decide  more  cases  and  more  satisfactorily  in  three  days  than  can 
a  court  of  law  with  its  jury  and  oral  proof  in  so  many  weeks. 
Instead  of  abolishing  the  chancery  courts  and  blending  it,  as 
wheat  and  com  in  the  same  field,  we  have  reformed  it. 

Another  great  advantage  is  this.  In  this  court  neither  suitor 
or  solicitor  has  to  stand  back  and  wait  (he  knows  not  how  long) 
until  the  jury  cases  are  all  ended,  which  have  precedence  on  the 
docket  of  his  own  case. 

Neither  am  I  of  those  who  believe  that  we  are  indebted  to 
Some  or  the  Pandects  for  the  body  of  our  common  law. 
Chancellor  Kent  is  the  leader  in  this  belief.  Sir  John  Fortescue 
is  the  leader  of  the  faith  that  our  system  is  wholly  independent  in 
its  origin,  development  and  growth ;  and  Sir  William  Blackstone 
stands  in  the  middle  of  these  two  ultra  views,  agreeing  with  Sir 
John  that  it  was  independent  in  origin  and  structure,  but  vastly 
enriched  from  the  civil  law. 

The  body  of  our  common  law  is  not  the  narrow  outcome  of 
a  barbarous  people  and  a  barbarous  civilization,  as  one  would 
gather  from  the  gist  of  Mr.  Justice  Clark's  essay.  Nor  does  it 
consist  of  one  boozy  judge  making  precedents  for  another  boozy 
judge  to  follow ;  for  it  is  a  maxim  that  things  introduced  con- 
trary to  the  rule  of  law,  ought  not  to  be  used  as  precedents.  It 
is  another  maxim  that  precedents  that  pass  sub  sileniio  are  of 
little  or  no  authority. 

How  any  one  who  reads  the  vast  array  of  legal  principles 
known  and  acted  on  by  our  old  judges  and  law-writers :  princi- 
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pies  deep  enough,  broad  enough  and  supple  enough  to  reach  and 
grasp  and  exactly  fit  new  conditions  of  life  undreamed  of  by 
them,  can  say  they  are  narrow  and  barbarous, —  sui*passes  my 
comprehension. 

It  is  known  that  the  Catholic  clergy  of  England,  with  all  their 
power,  attempted  to  supersede  the  common  law  with  that  of 
Bomish  origin,  and  that  it  was  the  permanent  location  of  the 
higher  courts  at  Westminster  which  foiled  them  in  this  design. 
The  Danes  and  the  Normans,  tyrants  and  stuffed  with  slavish 
maxims,  for  a  while  put  them  in  practice  on  English  soil  and  did 
succeed  in  engrafting  some  blemishes  on  its  jurisprudence,  but 
at  the  first  opportune  moment  they  shook  off  the  tyranny  and 
returned  as  far  as  practicable  to  the  old  landmarks.  Will  you 
tell  me,  in  the  face  of  these  historic  truths,  so  well  known  to 
Sir  William  Blaqkstone,  that  office  and  its  pelf  influenced  him  to 
write  in  praise  of  his  country's  laws?  I  will  never  so  believe. 
More  than  one  century  gone  this  great  jurist  asserted  that  no 
people  grounded  in  our  ancient  common  law  would  permanently 
accept  the  rule  of  a  despot.  Name,  if  you  can,  a  people  since 
then  who  have. 

Where  did  this  admirable  and  comprehensive  system  of 
jurisprudence  come  from?  Where  did  our  fathers  get  it?  It 
started,  grew  and  prospered  long  before  the  renaissance  of 
learning.  It  was  the  product  of  a  people  isolated,  and  whom 
Bome  in  her  pride  and  insolence  called  barbarian.  Sir  John 
Fortescue  and  Blackstone  and  many  great  legal  lights  believe 
the  system  theocratic,  born  of  a  study  and  practice  of  rules  of 
right  garnered  from  the  Bible.  There  they  gleaned  the  greatest 
and  best  of  all  political  axioms,  that  a  **  nation  without  law  is  a 
nation  without  liberty,''  as  Samuel  told  the  Jews  when  they 
would  have  Saul  anointed  king.  It  is  said  that  the  apostle 
Paul  planted  Christianity  on  this  island.  In  line  with  this 
assertion,  are  some  of  the  common  law  maxims,  *<  summa  ratio 
(lex)  est,  quae  pro  religione  facit  "  (the  highest  law  is  that 
which  supports  religion);  •Mex  est  ab  Aeterno  "  (law  is  from 
the  Eternal);  •♦Veritas,  a  quocunque  dicitur,  a  Deo  est" 
(truth,  by  whomsoever  pronounced,  is  from  God).* 

»  4  Inst.  153. 
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Now,  do  not  nndertand  me  to  say  that  Fortescue,  Blackstone, 
or  any  one  else  asserts  that  any  absurdity  or  other  blemish  in 
this  jurispradence  is  theocratic  in  origin.  Such  are  human 
exotics,  put  there  by  human  agencies.  It  is  the  business  of  the 
reformer  to  prune  away  all  of  those.  No  jurist  will  object  to 
this.  But  such  will  and  ought  to  protest,  when  it  is  seen  that, 
in  the  name  of  reform,  the  best  is  sought  to  be  destroyed.  It 
is  known  that  the  bulk  of  the  civil  law  and  common  law,  and 
especially  the  portion  of  each  on  the  rights  and  duties  of  man 
as  a  member  of  the  body  politic,  are  almost  identical.  This 
seems  to  indicate  a  common  origin  as  to  this  part  of  each  sys- 
tem. The  law  of  the  Twelve  Tables  is  the  nucleus  of  the  civil 
law.  This  was  the  product  of  wise  men  who  had  made  a  special 
study  of  the  laws  and  institutions  of  Greece;  and  these,  as 
exotics,  were  garnered  by  Solon,  Lycurgus,  Simonides  and 
others,  from  Egypt.  Here  they  sipped  from  golden  goblets,  as 
it  were,  the  wine  of  legal  wisdom  given  them  by  the  priest  of 
this  land,  which  they  in  turn  obtained  from  Israel  while  sojourn- 
ing in  this  country.  Those  priests  knew  well  the  true  God; 
knew  his  attributes ;  knew  well  the  duty  which  man  owed  his 
Maker  and  the  duties  man  owed  his  brother  man,  but  suffered 
him  to  worship  beast  or  reptile,  anything  which  would  awe, 
subject  or  brutalize ;  make  him  an  obedient  slave  to  the  ruling 
class.  Distinguished  strangers  were  welcomed  to  the  fountain ; 
were  suffered  to  master  all  of  this  lore ;  but  the  fellah  who 
toiled  in  quarry  or  field  was  doomed  without  pity  to  the  lowest 
depths  of  ignorance  and  idolatry. 

Here  is  a  fact  I  wish  not  to  be  forgotten.  While  the  Twelve 
Tables  and  all  accessions  which  jurisconsults  gave  to  the  nucleus 
of  law,  as  well  as  the  edicts  and  rescripts  piled  on  it  by  the 
CsBsars,  lay  as  rubbish  unread  and  unknown  in  monkish  clois- 
ters, the  common  law  sprang  up  as  a  giant  and  is  with  us  to-day. 
It  is  a  system  of  law  which  the  people  made,  which  in  its  last 
analysis  is  but  the  ideas  of  right  and  wrong  entertained  in  com- 
mon by  the  wisest  and  best  thinkers  in  times  past  and  present. 
It  is  a  mistake  to  say  it  is  judge-made.  The  office  of  the  judge 
is  to  find  out  what  this  common  opinion  is  on  the  point  before 
him,  and  then  declare  it.     If  he  is  able,  thorough,  learned  and 
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impartial  in  this  inquiry,  his  opinion  becomes  a  precedent; 
otherwise,  not.  If  Mr.  Justice  Clark  aims  to  assert  that  a 
boozy  judge  can  make  such  a  precedent,  I  differ  with  him  Mo 
coda.  I  confess  I  am  proud  of  our  law  as  a  system.  I  am  proud 
of  its  origin.  It  had  no  barbarian  for  its  parent.  It  is  a  work 
beyond  the  conception  or  power  of  a  barbarian.  America  for 
centuries  was  the  home  of  the  true  barbarian.  In  Asia  and 
Africa  he  has  been  and  is  now.  In  Europe  he  has  been  by  no 
means  a  stranger.  But  it  is  true  that,  wherever  he  has  been,  he 
has  not  erected  his  temple  of  justice,  —  no  code  of  laws  protect- 
ing life,  person  or  property. 

Yet  we  find  such  a  code,  such  temples  among  our  English 
ancestors,  at  a  time  when  Roman  law  was  buried  out  of  sight  of 
man,  with  no  one  of  its  learned  disciples  left  to  teach  it.  It 
must  be  the  fruit  of  Bible  culture.  I  wish  so  to  believe;  I  will 
so  believe.  It  can  not  be  an  evolution  from  ape,  monkey,  hog 
or  barbarian.  It  has  not  on  it  the  stench  of  a  beast;  but,  in  its 
high  and  lofty  conception  of  the  true  and  the  right,  it  has  the 
sweet  aroma  of  Christian  inspiration.  Mr.  Justice  Blackstone 
was  right  when  he  declared  that  Christianity  was  in  part  a 
parcel  of  the  Common  or  People's  Law. 

Jamss  S.  Babton. 
McBimifviLLB,  Tbmn. 
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LAW  PROGRESS  AND  LAW   STUDY.* 

In  the  last  issue  of  your  yaluable  magazine  appears  a  spirited 
article  on  **  The  Progress  of  Law/'  in  which  its  author  indulges 
in  unmeasured  condemnation  of  those  law  schools  which  insist 
upon  careful  instruction  in  the  common  law  in  their  curriculum. 
The  author  evidently  regards  the  time  spent  in  such  study  as 
wasted,  and  seems  to  fancy  that  some  modem  law  schools  which 
bestow  but  little  if  any  attention  to  the  common  law»  have  dis- 
covered some  royal  road  to  legal  lore,  that  will  enable  the  student 
who  traverses  it  to  discover  "  the  law  and  the  practice  of  law 
as  it  exists  to-day  *'  in  his  own  State.  In  the  article,  the  writer 
quotes  from  some  **  eminent  lawyer"  with  whose  pages  I  am 
not  familiar,  who  appears  to  share  the  author's  regret  that  ^'  our 
fathers  were  not  more  wise."  Singularly  enough  both  the  writer 
and  the  lawyer  from  whom  he  quotes  have  fallen  into  the  mis- 
conception that  the  sources  of  the  common  law  are  to  be  found 
amid  **  the  customs  of  our  barbarous  and  semi-barbarous  ances- 
tors, added  to  by  the  decisions  of  judges  of  more  recent  centuries, 
most  of  whom  were  neither  wise  nor  learned  beyond  their  age." 

The  eminent  lawyer  seems  to  be  more  rhetorical  than  accurate 
when,  in  speaking  of  the  common  law,  he  says:  **  In  short  we 
find  a  jumble  of  rude  undigested  usages  and  maxims  of  succes- 
sive hordes  of  semi-savages,  who  from  time  to  time  invaded  and 
prostrated  each  other;  the  first  of  whom  were  pagans  and 
knew  nothing  of  divine  laws;  the  last  of  whom  came  upon 
English  soil  when  long  tyranny  and  cruel  savages  had  destroyed 
every  vestige  of  ancient  science,  and  when  the  Pandects  from 
whence  the  truest  light  had  been  shed  on  English  law  lay  buried 
in  the  earth."  Now,  the  fact  is  that  Christianity  existed  in 
England  from,  about  A.  D.  61,  until  the  Romans  left,  about  A.  D. 

1  Another  reply  to  the  article  in  our     Clark,  of  the  Supreme  Coort  of  North 
last  nomber  entitled  <^The  Progress     Carolina:  81  Am.  Law.  Bev.  410. 
of  the  Law,"  bj  Mr.  Justice  Walter 
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403.  It  is  probable  that  St.  Paul  himself  visited  Britain  and 
there  planted  the  Cross.  Certain  it  is  that  British  Bishops  par- 
ticipated in  person  at  early  councils  of  theChorch,  and  that  her 
Church  dignitaries  were  at  the  council  of  Aries  and  were  invited 
to  the  Council  of  Nicea  in  A.  D.  325.  Nor  is  it  at  all  probable 
that,  after  the  departure  of  the  Bomans,  the  incursions  of  Norse 
and  Saxon  invaders  removed  every  vestige  of  ancient  science.  On 
the  contrary,  every  student  of  the  history  intervening  between  the 
subjugation  of  England  by  the  Romans  and  its  conquest  by  the 
Duke  of  Normandy  in  A.  D.  1066,  will  find  that  Christianity 
existed  in  the  land,  side  by  side  with  much  that  was  pagan, 
sometimes  in  a  flourishing,  at  other  times  in  a  depressed  condi- 
tion, as  peace  or  war  prevailed.  Not  only  was  the  Cross  firmly 
planted  there,  but  the  civil  laws  and  institutions  of  the  Roman 
Empire  had  taken  deep  root.  These  laws  were  found  existing 
in  full  force  when  the  outside  barbarian  first  began  to  ravage  the 
land.  Under  the  system  in  force,  the  separation  of  the  function 
of  judge  and  jury  was  complete.  The  Praetor  or  Judex  dealt 
with  and  laid  down  the  law  of  the  case  according  to  the  Roman 
rule  of  conduct,  and  under  his  rescript,  the  Judices  factij 
usually  consisting  of  three,  heard  the  evidence  produced  by  the 
parties  to  the  contention,  and,  appljring  to  the  facts  the  law 
laid  down  by  the  Judex,  rendered  their  decision.  Brought  face 
to  face  with  so  enlightened  a  system  of  jurisprudence,  it  is  more 
than  probable  that  men,  savage  it  may  be,  but  yet  men  of 
natural  strength  of  mind  and  of  acute  reasoning  powers,  would 
soon  perceive  the  advantages  of  such  a  system  over  their  own,  and 
from  time  to  time  would  adapt  and  adopt  it,  with  what  was  best 
in  their  own  crude  methods  of  justice.  Undoubtedly  this  would, 
whilst  corrupting  the  better  Roman  law,  greatly  improve  their 
own.  Not  only  did  the  Pandects  shed  light  on  English  law,  but 
they  were  the  law  itself  until  it  was  corrupted  as  shown  above. 
It  is  very  misleading  to  say  that  the  last  pagans  came  upon 
English  soil  when  long  tyranny  had  destroyed  every  vestige  of 
ancient  science,  and  equally  so  to  say  that  they  came  when  the 
pandects  lay  buried  in  the  earth.  When  the  last  pagans  came, 
copies  of  a  large  part  of  the  Corpus  Juris  Civilis  —  the  Pandects 
and  Digest,  Code  and  Novellae,  existed  and  were  in  use  by  the 
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churchmen  of  the  day ;  this  vestige  of  ancient  science  remained 
and  was  neither  buried  there  nor  at  Amalfi ;  and  yarious  traces 
of  masonry  and  of  architecture  remain  to  this  day,  of  date 
anterior  to  the  coming  of  the  last  pagans,  to  show  that  the 
science  of  architecture  was  not  destroyed.  In  the  American 
Law  Bbview  for  January  and  February  is  a  learned  and  able 
article  entitled  **  Bracton :  A  Study  in  Historical  Jurisprudence." 
Such  an  article  will  never  be  written  by  any  one  whose  legal 
aspirations  extend  no  higher  than  to  know  *^  the  practice  of  the 
law  as  it  exists  to-day ''  in  his  own  State.  In  this  article,  the 
author  points  out  that  Bracton  was  quite  familiar  with  the  Corpus 
Juris  Civilis,  the  Decretum  and  Decretals,  as  well  as  the  Digest, 
Code  and  NovellsB.  Bracton,  he  shows,  uses  the  maxims  of  Roman 
law  as  though  they  had  been  fully  naturalized.  Maxims  which 
are  often  applied  to-day  as  the  very  turning-points  of  the  contro- 
versy :  *•  Pater  est  quem  nuptiee  demonstrant ;  Melior  est  conditio 
possidentis ;  Scientia  et  volenti  non  fit  injuria ;  Expressa  nocent, 
non,  Ebqpressa  non  nocent;  Cessante  causi,  cessat  effectus.  If 
Bracton  could  write  as  he  did  in  A.  D.  1245,  if  he  had  at  his  com- 
mand citations  from  the  ancient  sources  of  the  law  but  which  he 
introduces  as  recognized  English  law ;  if  as  we  now  know  the  Pan- 
dects were  then  lying  buried  at  Amalfi ;  it  is  evident  that  the  spirit 
of  the  ancient  Roman  law  animated  what  was  at  his  day  the  law  of 
England,  and  that  the  latter  had  much  of  the  bone  of  the  bone 
and  flesh  of  the  flesh  of  its  Roman  progenitor.  Anterior  to  the 
Norman  conquest  all  the  titles  to  the  soil  in  England  were 
allodial,  a  Saxon  term  meaning  without  vassalage,  but  indi- 
cating the  continuance  by  the  Saxons  of  the  same  titles  to  land 
as  that  which  obtained  under  the  Roman  occupancy.  Not  until 
the  introduction  of  the  feudal  law,  with  all  its  oppressive  inci- 
dents, can  it  with  truth  be  said  that  the  law  of  England  was 
inconsistent  with  the  spirit  of  a  free  people.  Even  under  the 
feudal  system  the  spirit  of  the  Twelve  Tables  is  manifest  in  the 
v^ry  terms  of  Magna  Charta.  On  the  continent,  the  feudal  sys- 
tem had  almost  extinguished  the  light  of  the  Roman  law.  There 
it  sti*uggled  feebly  in  the  monastery  and  the  cloister,  but  in 
England  it  always  burned,  thanks  to  her  insular  condition  and 
freedom  from  feudality,  dimly  perhaps  at  times,  but  yet  burned. 
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keeping  alive  the  embers  of  hopeful  reform  and  lighting  the  way 
to  justice  with  its  teachings  and  maxims.  The  name  of  the 
Roman  law  may  very  easily  have  been  lost  amid  the  cataclysms 
of  the  times,  but  its  spirit  survived  them,  animating  the  common 
law,  inspiring  it  with  vigor,  ever  questioning  the  edicts  and  con- 
stitutions of  kings  and  prelates,  restraining  the  literal  word  to 
the  true  meaning  of  statutes,  and  giving  shape  and  form  to  that 
which  was  crude  or  uncertain,  by  speaking  through  wise  and 
liberty-loving  judges,  on  whom  its  tongues  of  fire  had  descended. 
To  rail  then  at  the  conmion  law,  because  at  some  periods  it  was 
incumbered  by  conditions  which  shock  our  present  notions  of 
right,  is  neither  temperate  nor  instructive.  To  denounce  it  as 
a  system  of  barbarian  usages,  evinces  either  deficient  learning  or 
an  iconoclastic  spirit  that  would  destroy  the  most  sacred  relics 
of  the  past  ages  and  substitute  in  their  place  the  crude  notions 
of  reform  entertained  by  a  certain  class  which  seems  to  think 
ancient  history  began  in  the  year  1492,  and  law,  liberty  and 
knowledge  in  1776.  But  to  observe  and  admire  that  genius  of 
the  common  law  which,  struggling  to  break  the  bonds  woven  by 
despotic  power  around  it,  at  last  frees  itself,  and  then  addresses 
its  powers  to  ameliorate  the  conditions  surrounding  its  new- 
found freedom,  is  both  deeply  instructing  and  entertaining.  In 
nothing  is  greater  conservatism  required  than  in  the  law. 
Changes  must  and  ever  will  be  required  as  civilization 
advances  and  the  conditions  of  life  become  more  and 
more  complex.  Let  it  be  remembered,  however,  that  all 
change  is  not  progress.  It  is  of  the  very  essence  of  the 
common  law  to  adapt  itself  to  new  and  changing  conditions. 
Bailroad  traffic,  the  tel^raph,  photography,  electricity,  etc., — 
all  were  unknown  forces  when  Edward  I.,  the  English  Justinian, 
lived ;  and  yet  the  principles  of  the  common  law  existing  in  his 
age,  are  so  flexible  as  to  furnish  to-day  the  rcUiones  dicendi  in 
cases  where  matters  concerning  any  of  these  forces  come  in  con- 
troversy. Indeed,  most  of  the  statutes  relating  to  such  subjects 
are  either  declaratory  of  the  common  law,  or  contain  some 
express  modification  of  it.  I  am  somewhat  at  a  loss  to  know 
why  the  writer  of  the  article  on  which  I  am  commenting,  should 
say :  "  It  was   said  that  old  Judge  Co  wen  of  the  New  York 
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Supreme  Court  died  in  the  belief  that  we  had  ^  not  yet  sounded 
the  depths  of  trespass  on  the  case ; '  and  the  great  Judge  Story 
was  possessed  of  the  belief  that  Equity  could  reform  a  policy  of 
Insurance."  An  examination  of  the  arguments  and  decision  in 
the  celebrated  **  Squib  case  "  will  show  that  all  the  law  is  not 
sounded  by  saying  that  in  trespass  vi  et  armis  the  damages  are 
direct  and  in  case  consequential ;  and  for  one  I  admire  the  humil- 
ity and  conservatism  of  a  great  judge,  who  did  not  think  he  knew 
it  all.  As  to  the  remark  made  about  Judge  Story's  belief,  which 
seems  to  excite  the  astonishment  of  the  writer  as  much  as  Judge 
Ck>wen's  doubt  does  his  mirth,  it  can  be  said  that  Judge  Story's 
belief  is  to-day  settled  law;  for  not  only  will  a  suit  lie  to  reform 
a  policy  of  insurance  before  loss,  but  even  after  loss,  and  to 
enforce  it  a6  reformed,  when,  through  mutual  mistake  of  parties, 
the  written  contract  does  not  truly  express  the  agreement.  But 
to  return.  After  quoting  from  the  eminent  lawyer  who  speaks 
of  the  conmion  law  as  a  ^*  barren  source  of  pedantry  and  quibble, 
the  writer  goes  on  to  characterize  the  distinctions  taken  in  the 
past  between  Law  and  Equity,  by  eminent  lawyers,  as  **  absurd 
and  illogical."  To  me  the  distinction  in  not  only  logical,  but 
inevitable.  If  the  Law  is  a  system  of  rules  of  conduct  of  gener^ 
aUy  binding  force,  these  rules  must  inevitably,  by  strict  adhesion 
to  them,  work  injustice  in  some  particular  cases,  though  gener- 
ally promotive  of  right.  But  Equity  which  looks  more  to  sub- 
stances than  to  form,  will  permit  no  wrong  to  exist  without 
furnishing  a  remedy ;  and  when  the  remedy  at  law  is  inadequate 
or  not  speedy  or  plain.  Equity  will  correct  the  law  in  that 
*•  wherein  by  reason  of  its  universality  it  is  deficient."  It  may 
be  true  as  the  writer  asserts  that  the  same  court  or  judge  may 
administer  both  Law  and  Equity.  It  may  also  be  true  that  but 
one  form  of  action  or  suit  may  be  allowed  —  that  the  plaintiff 
shall  state  his  case,  and  the  defendant  his  answer  to  it  in  plain 
ordinary  language;  but  it  is  idle  to  say  that  the  statute 
which  allows  this  has  abolished  the  distinctions  of  Law  and 
Equity.  It  has  merely  abolished  certain  forms  of  pleading, 
clothed  a  common  law  judge  with  the  powers  of  a  chancellor, 
and  made  his  court  either  a  Court  of  Law  or  a  Court  of 
Chancery  to  fit  the   case  as  made  by  the    pleading,   and  so 
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to  administer  adequate  justice.  But  in  stating  the  case  in 
pleading,  the  solicitor,  if,  for  instance,  the  suit  be  for 
an  injunction  to  restrain  a  threatened  injury  —  quia  timet  — 
must  see  that  pleading  has  for  its  major  premise  the 
rule  of  equity .  supposed  and  understood,  which  allows  redress 
in  such  cases,  and  that  the  facts  be  stated  which  bring 
the  party  pleading  within  the  rule.  Again  this  writer  says: 
**  The  substance  of  the  law,  no  less  than  the  forms  of  its  admin- 
istration, has  been  from  time  to  time  so  modified  and  modern- 
ized by  statute  that  there  abides  the  faintest  perceptible  relic  of 
the  old  English  Common  Law."  Can  any  lawyer  accept  this 
statement  as  correct,  when  any  volume  of  modern  reports  will 
furnish  instances  of  the  application  of  common  law  principles 
and  maxims  to  the  determination  of  the  meaning,  purposes  and 
scope  of  the  statute?  Will  not  the  question  ever  arise  in  the 
lawyer's  mind,  how  far  has  the  common  law  been  changed  or 
modified  by  the  particular  statute?  And  how  can  anyone  judge 
intelligently  of  such  change  or  modification  unless  he  is  familiar 
with  that  law,  which  the  statute  changes  or  modifies?  Attention 
is  called  to  the  fact  that  in  England  to-day  a  demurrer  is  un- 
known, because  every  defense  is  now  taken  there  by  answer. 
Well,  what  of  it?  Inasmuch  as  the  ofiice  of  a  demurrer,  eo  no- 
fninCf  is  to  raise  an  issue  of  law  for  determination  by  the  court, 
does  it  make  any  substantial  difference  whether  such  issue  is 
ndsed  by  what  is  termed  an  answer  or  by  what  is  called  a  demur- 
rer? The  whole  matter  is  a  mere  affair  of  nomenclature.  If, 
under  the  English  practice,  a  complaint  were  filed  which,  on  its 
face,  stated  facts  showing  the  plaintiff  had  no  right  of  recovery, 
or,  that  omitted  to  state  some  essential  fact  necessary  to  a 
recovery,  would  not  an  answer  pointing  out  the  defect  be  in  fact 
a  demurrer,  and  would  not  the  court  try  and  determine  the 
Issue  of  law  thus  raised?  The  writer  says,  in  effect,  that 
unprogressive  law  schools  waste  the  time  of  their  students 
in  teaching  them  an  "absurd  farrago"  of  the  century  old 
law  of  a  foreign  country,  but  impart  no  learning  of  what  a 
young  lawyer  must  needs  know  —  **the  law  and  the  practice 
of  the  law  as  it  exists  to-day  in  the  student's  own  State." 
But  the  statement  is   not  verified   by  the   experience   or  ob- 
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seiTation  of  myself,  or  others  with  whom  I  have  conversed. 
We  imagine  the  statement,  judging  from  the  general  tenor  of 
the  article  in  which  it  occurs,  is  prompted  by  the  iconoclastic 
bias  of  the  writer,  rather  than  by  the  desire  of  fairness. 
It  is  believed  all  intelligent  professors  of  law  will  deem  it 
absolutely  necessary  to*  thoroughly  ground  their  pupils  in  the 
learning,  the  principles,  the  history,  and  the  more  important 
matters  of  practice  of  the  common  law,  as  well  as  in  the  logical 
methods  of  pleading  under  it ;  that,  whilst  doing  so,  they  will  be 
careful  to  point  out  the  effect  of  all  important  statutory 
changes ;  that  they  will  indicate  to  their  pupils  how,  from  time 
to  time,  as  conditions  changed,  the  law  itself  changed,  and  that 
decisions  based  upon  existing  reasons  ceased  to  be  authority 
when  the  reasons  changed ;  that  they  will  be  careful  to  show 
to  minds  developing  in  knowledge  of  jurisprudence  that  the 
common  law  is  a  vast  arsenal  of  legal  weapons,  from  which  the 
lawyer  well-trained  to  a  knowledge  of  their  cases,  may  select 
some  one  well  adapted  to  disarm  and  defeat  the  mere  code  prac- 
titioner whose  imperfect  knowledge  frequently  causes  him  to 
cite  decisions  to  support  his  contention  which,  when  read  by  his 
antagonist  in  the  light  of  the  common  law,  are  made  to  destroy 
the  case  they  were  cited  to  support.  Happily  this  system  of 
instruction  has  not  yet  been  abandoned  in  the  law  schools,  nor 
will  it  ever  be  in  those  which  aim  to  turn  out  lawyers  and  not 
*♦  shysters  '*  as  their  graduates.  In  no  school  worthy  of  being 
named  as  a  law  school  can  **  a  modem  and  practical  education  ** 
be  **  vouchsafed  to  the  young  student  unless  the  above  indicated 
lines  of  study  are  followed.  In  this  manner  only,  will  the 
young  lawyer  ever  acquire  or  know  the  law  and  the  practice  of 
the  law  as  it  exists  to-day  in  the  student's  own  State." 

J.  W.  Whalley. 
Portland,  Orsoon. 
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THE  SUGAR  TRUST  CASES:    A    LEGAL  CX)MEDY  OF 

ERRORS, 

There  were  seven  cases  of  criminal  prosecutions  against  con- 
tumacioos  witnesses  in  the  late  Sugar-Trust  Investigation  before 
a  committee  of  the  United  States  Senate,  the  final  disposition 
of  which  cases  by  the  Washington  courts  is  a  comedy  of  errors 
which  would  shame  the  genius  of  the  creator  of  the  two 
Dromios,  and  is  such  a  travesty  on  justice  that  the  blind  God- 
dess must  blush  for  shame  to  know  that  it  was  committed  in  her 
name.  These  seven  defendants  had  been  indicted  by  a  grand 
jury  for  contempt  of  the  United  States  Senate  in  willfully  re- 
fusing  to  answer  competent  and  pertinent  questions  put  to 
them  by  the  committee,  touching  matters  vital  to  the  dignity 
and  integrity  of  the  Senate  and  vitally  affecting  the  whole 
fabric  of  popular  government ;  but  the  trial  court  made  a  farce- 
comedy  of  the  whole  serious  proceeding  by  ordering  the  acquit- 
tal of  six  of  the  accused  on  pretexts  savoring  of  sophistry; 
made  a  laughing-stock  of  the  Senate  Investigation,  and  left  the 
Senate  impotent  to  protect  or  vindicate  itself  and  its  members 
against  very  damaging  public  charges. 

A  brief  review  of  the  proceedings  which  led  up  to  these  pros- 
ecutions will  be  necessary  to  the  understanding  of  the  facts  and 
the  law  upon  which  the  indictments  rested,  and  to  appreciate 
the  importance  of  the  success  of  the  prosecutions  to  the  govern- 
ment and  to  the  public  interests.  The  facts  are  of  equal  im- 
portance with  the  law,  and  will  be  stated  as  clearly  as  brevity 
will  allow.  The  prosecutions  grew  out  of  an  official  investiga- 
tion ordered  by  the  Senate  of  the  United  States  into  certain 
grave  charges  against  several  senators  involving  alike  their  own 
character  and  the  honor  of  the  Senate.  Senators  had  been 
publicly  charged  with  bribery  and  corruption  in  official  acts, 
and  the  integrity  of  the  Senate  thus  assailed ;  and  the  investi- 
gation was  ordered  by  the  Senate  in  righteous  good  faith,  so  that 
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fall  proof  might  be  taken  in  order  that  the  Senate  might  vindi- 
cate its  integrity  either  by  proving  the  charges  false,  or,  being 
proven  true,  might  purge  itself  by  expelling  the  guilty  members 
for  its  own  sake  and  for  the  sake  of  the  country  at  large.  The 
matter  at  issue  in  the  investigation  on  the  part  of  the  United 
States  was  none  less  than  that  of  the  powei*  of  the  Houses  of 
Congress  not  only  to  protect  themselves  and  their  members  from 
calumny  and  gross  reproach,  but  to  preserve  their  own  integrity 
by  expelling  any  members  against  whom  personal  corruption 
and  public  dishonesty  might  be  alleged  and  proven. 

The  charges  of  corruption  and  bribery  grew  out  of  the  pend- 
ency in  the  Senate  of  the  Tariff  Bill  of  1894,  which  while  pend- 
ing was  commonly  known  as  the  **  Wilson-Gorman  Bill."  The 
charges  were  made  by  many  newspapers  and  persons,  and  par- 
ticularly by  the  Hew  York  Sun  and  the  Philadelphia  Pres8^ 
that  a  corrupt  bargain  existed  between  certain  democratic  sena- 
tors and  the  Sugar  Trust  to  favor  the  trust  in  the  sugar 
schedule  of  the  TarifF  Bill  by  duties  to  its  liking,  in  return  for 
contributions  to  the  democratic  campaign  funds ;  and  also  that 
certain  senators  were  corruptly  speculating  in  stocks  of  the 
Sugar  Trust,  and  using  their  official  positions  to  enhance  the 
value  of  the  same. 

The  Investigation  Committee  of  five  senators  was  accordingly 
appointed,  under  resolutions  adopted  by  the  Senate  on  May  17, 
1894,  promptly  organized,  and  entered  upon  its  duty.  Among 
the  witnesses  called  and  examined  were  these  seven,  who  were 
subsequently  indicted  for  contempt  of  the  committee  and  of  the 
Senate  in  refusing  to  answer  questions  put  to  them.  These 
witnesses  were :  Havemeyer  and  Searles,  respectively  president 
and  secretaiy  of  the  Sugar  Trust;  Chapman,  a  New  York  stock 
broker;  Shriver  and  Edwards,  newspaper  correspondents  who 
had  made  the  charges  in  the  Sun  and  Press;  and  twcnon- 
descript  witnesses  of  name  Seymour  and  Macartney.  Each  of 
these  was  sworn  and  testified  up  to  the  point  where  they  refused 
to  answer  certain  pertinent  questions.  The  nature  of  the  ques- 
tions proposed  and  which  they  refused  to  answer,  may  be  briefly 
stated,  the  substance  of  the  same  being  gathered  from  an  inter- 
esting letter  on  the  subject  from  the  United  States  Attorney  for 
VOL.  XXXI.  36 
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the  District  of  Columbia^  Hon.  Henry  E.  Davis,  to  whom  the 
writer  is  indebted  for  much  valuable  assistance  for  the  matter  of 
this  article.  Havemeyer  and  Searles  were  asked  if  they,  as 
officers  of  the  American  Sugar  Befining  Company,  had  made 
money  contributions  to  the  political  campaign  funds  in  certain 
States  where  senators  were  to  be  elected  in  1894,  and  if  bo,  what 
amounts  and  where  expended.  They  refused  to  answer,  or  to 
produce  the  books  of  the  trust  to  show  the  facts.  Chapman 
was  asked  whether  the  firm  of  Moore  &  Schley  (of  which  he  was 
a  member)  had  bought  or  sold  what  are  known  as  sugar  stocks 
durJng  the  months  of  February,  March,  April  and  May,  1894, 
respectively;  or  were  at  that  time  carrying  any  such  stocks, 
for  or  in  the  interest,  direct  or  indirect,  of  any  United  States 
senator.  This  he  refused  to  answer.  The  questions  to  Macait- 
ney  were  identical  with  Chapman's,  except  that  they  were  asked 
by  a  single  senator,  a  member  of  the  committee,  instead  of  by 
the  chairman,  and  he  refused  to  answer.  Shriver  and  Edwards, 
the  newspaper  correspondents,  were  asked  the  names  of  the 
congressmen  from  whom  they  claimed  to  have  received  the 
information  as  to  bribery  of  8enatoi*s  which  they  had  published 
in  their  papers.  They  refused  to  give  the  names  of  their 
informers.  Seymour  was  asked  some  questions  which  he 
refused  to  answer,  and  was  indicted,  but  subsequently  answered, 
and  his  case  was  nolled  with  consent  of  the  District  Attorney, 
Mr.  Davis,  and  is  thus  disposed  of.  It  will  be  seen  from  this 
that  all  of  these  questions  bore  upon  the  public  charges  made 
and  were  relevant  and  pertinent  thereto ;  and  none  of  them  were 
pryed  into  the  private  affairs  of  individuals,  as  was  objected  to 
them  by  the  defendants.  The  refusal  to  answer  these  several 
questions  was  certified  by  the  committee,  in  accordance  with  the 
Act  of  1857,  to  the  Senate.  The  certificate  was  signed  by  the 
Vice-President  of  the  United  States,  as  President  of  the  Senate, 
the  certificates  and  the  evidence  were  taken  before  the  grand 
jury  of  the  District  of  Columbia,  and  the  seven  witnesses  were 
indicted.  A  demurrer  was  filed  in  one  case,  that  of  Chapman, 
was  overruled  by  Mr.  Justice  Cole,  sitting  on  trial ;  after  much 
delay  and  many  app>eals,  the  overruling  of  the  demurrer  was 
affirmed,  and  the  case  remanded  to  nisi  prius,  where  Chapman 
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was  convicted  and  sentenced  to  jail  for  his  contempt  and  viola- 
tion of  the  law.  The  farce-comedy  of  the  other  cases  will  be 
noticed  in  their  time. 

The  indictments  and  prosecutions  were  had  under  the  Act  of 
Congress  of  1857,  a  law  enacted  for  the  special  purpose  of 
strengthening  the  hands  of  Congress  in  making  pertinent  investi- 
gations into  public  affairs.  The  statute,  as  re-enacted  in  the 
revision  of  1873,  is  as  follows:  — 

*^  Sec.  102.  Every  person,  who  having  been  summoned  as  a 
witness  by  the  authority  of  either  House  of  Congress,  to  give 
testimony  or  to  produce  papers  upon  any  matter  under  inquiry 
before  either  House  of  Congress,  willfully  makes  default,  or  who, 
having  appeared,  refuses  to  answer  any  question  p>ertinent  to  the 
question  under  inquiry,  shall  be  deemed  guilty  of  a  misdemeanor, 
punishable  by  a  fine  of  not  more  than  one  thousand  dollars  nor 
less  than  one  hundred  dollars,  and  imprisonment  in  a  common 
jail  for  not  less  than  one  month  nor  more  than  twelve  months. 

•*  Sec  103.  No  witness  is  privileged  to  refuse  to  testify  to  any 
fact  or  to  produce  any  paper  respecting  which  he  shall  be  ex- 
amined by  either  House  of  Congress,  or  by  any  committee  of 
either  House,  upon  the  ground  that  his  testimony  to  such  fact, 
or  his  production  of  such  paper,  may  tend  to  disgrace  him,  or 
otherwise  render  him  infamous. 

**  Sec.  104.  Whenever  a  witness,  summonea  as  mentioned  in 
section  102,  fails  to  testify,  and  the  facts  are  reported  to  either 
House,  the  President  of  the  Senate,  of  the  Speaker  of  the 
House,  as  the  case  may  be,  shall  certify  the  fact  under  the 
Seal  of  the  Senate  or  the  House,  to  the  District  Attorney  for 
the  District  of  Columbia,  whose  duty  it  shall  be  to  bring  the 
matter  before  the  grand  jury  for  their  action."  ^ 

While  the  Chapman  case,  a  sort  of  test  case  for  the  others, 
was  in  the  limbo  of  the  numerous  appeals  which  the  defendant 
took,  in  the  effort  to  thwart  the  righteous  judgment  of  Mr.  Jus- 
tice Cole,  the  other  cases  abided  its  result.  But  upon  the  final 
conviction  and  sentence  of  Chapman,  the  six  cases  were  called 
for  trial.     At  this  point  there  comes  to   my  table  the  Congres- 

1  Revised  Statutes,  U.  S.,  Sees.  102-104. 
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^ioncU  Record  of  July  Gth,  1897,  itnd  I  encounter  by  chance 
on  page  2750,  some  directly  appropos  remarks  made  by  Senator 
Allen,  which  I  cannot  refrain  from  quoting  here.  In  a  running 
debate  on  the  final  passage  of  the  pending  Tariff  Bill,  he  touches 
sharply  upon  the  Sugar  Trust,  refers  to  the  Senatorial  Investi- 
gation, and  makes  some  caustic  remarks  which  fit  adinirfR>ly  into 
this  discussion  right  at  this  point.  He  speaks  of  the  course  of 
the  prosecutions,  the  efforts  of  Chapman  to  escape  the  toils  of 
Mr.  Justice  Cole's  inexonOble  sentence,  and  then  with  elo- 
quent force :  **  Finally  Chapman  went  to  jail  as  a  consequence 
of  his  violation  ^  of  that  law.  That  was  not  altogether  to  the 
satisfaction  of  Mr.  Havemeyer  and  his  other  associates.  By 
some  means,  unknown  to  me.  Sir,  a  change  of  forum  took  place. 
Cole  and  Cox  were  set  aside,  and  a  judge  of  the  name  of  Brad- 
ley appeared  on  the  bench  to  try  the  remainder  of  the  indicted 
persons.  They  were  put  upon  trial  and  acquitted  as  rapidly  as 
the  cases  were  called  and  the  juries  could  be  impaneled.  Like 
Samantha  skinning  eels,  where  she  kept  an  eel  in  the  air  all  the 
time,  Bradley  kept  one  acquittal  in  the  air  constantly  until  all 
the  parties  were  acquitted."  We  will  now  consider  Judge  Brad- 
ley's judicial  antics ;  and,  reading  this  record,  we  can  but  wonder, 
with  Shakespeare,  wherefore  — 

♦    ♦    ♦    *<  Man,  proud  man, 
Dressed  in  a  little  brief  authority. 
Like  an  angry  ape    *    *    * 
Plays  such  fantastic  tricks  before  high  Heav'n, 
As  make  the  angels  weep!  " 

The  case  of  Chapman,  which  was  the  only  conviction,  was 
not  tried  before  Judge  Bradley,  but  before  Judge  Cole.  His 
defense,  which,  as  far  as  it  went,  was  common  to  all  the  cases,' 
raised  on  demurrer  several  objections,  which  seem  to  be  — 
1st,  that  the  Senate  had  not  the  constitutional  right  to  author- 
ize its  committee  to  make  the  investigations  provided  for  by  the 
resolutions  of  May  17;  2nd,  that  the  committee  had  no  juris- 
diction and  authority  to  require  answers  to  the  questions  put  to 
the  defendant,  because  the  resolution  did  not  avow  a  purpose  od 
the  part  of  the  Senate  to  take  action  within  its  constitutional 
functions  upon  such  report  as  the  committee  might  make ;  3rd, 


Digitized  by 


Google 


THE   SUGAR  TRUST   OASES:    A   LEGAL   CX>MEDT  OF   ERRORS.     565 

that  the  qaestions  asked  of  the  defendant  reqaired  of  him  an 
exposure  of  his  private  affairs,  and  that  he  is  protected  by  the 
constitution  of  the  United  States  from  sach  inquiry ;  4th,  that 
Congress  has  no  power  to  make  the  refusal  of  a  witness  sum- 
moned before  a  committee  to  testify,  a  crime,  and  therefore  the 
Act  of  1857  is  invalid;  5th,  that  the  Act  of  1857,^  is  a  delega- 
tion of  power  to  punish  for  contempts,  and  therefore  invalid. 
These  general  objections  will  be  noticed  first,  as  they  are  funda- 
mental and  serious;  the  objections  on  which  Judge  Bradley 
made  his  ^<  eel-skinning ''  dismissals  will  be  seen  to  be  frivolous 
and  a  travesty  on  elementary  law. 

1.  It  cannot  be  denied  on  principle  that  the  Houses  of  Con- 
gress and  similar  legislative  bodies  do  have  the  right  to  conduct 
legislative  examinations  into  pertinent  matters  and  to  enforce  tes- 
timony of  witnesses.  In  the  constitutional  bodies  of  the  United 
States,  this  power  is  not  general  and  unlimited  as  it  may  be  in 
the  British  Parliament.  The  leading  English  cases  are  Kielley 
V.  Barson,*  and  Beaumont  v.  Barrett."  Under  the  constitution, 
the  Houses  of  Congress  have  respectively  the  power  to  judge  of 
the  elections,  returns,  and  qualifications  of  their  own  members ; 
to  determine  the  rules  of  their  proceedings ;  punish  their  members 
for  disorderly  behavior;  and,  with  the  concurrence  of  two- 
thirds,  expel  a  member.^  They  necessarily  possess  the  inherent 
power  of  self-protection.  In  order  to  carry  out  any  of  the 
powers  just  enumerated,  it  would  be  necessary  to  discover  the 
facts  upon  which  to  base  action,  and  this  can  only  be  had  by 
hearing  testimony  of  witnesses.  The  grant  of  a  power  carries 
with  it  the  right  to  adopt  proper  means  to  attain  the  end  pro- 
posed. In  the  Chapman  case  the  Supreme  Court  settled  the 
matter  in  these  conclusive  words:  "  We  quite  agree  with  Chief 
Justice  Alvey  delivering  the  opinion  of  the  Court  of  Appeals, 
that  <  Congress  possessed  the  constitutional  power  to  enact  a 
statute  to  enforce  the  attendance  of  witnesses,  and  to  compel 
them  to  make  disclosure  of  evidence  to  enable  the  respective 
bodies  to  discharge  their  legitimate  functions ; '  and  that  it  wa!s 
to  this  effect  that  the  Act  of  1857  was  passed.'' '^ 

1  R.  8.  Sec.  102.         >  1  Id.  59.  »  In  re  Chapman,  166  U.  S.  661. 

s  4  Moo.  P.  C.  68.      *  Const.  U.  8.,  Art.  I.,  Sec.  5. 
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2.  The  questions  were  objected  to  on  the  claim  that  they  in- 
truded into  the  private  affairs  of  citizens,  in  violation  of  the 
security  against  unreasonable  searches  and  seizures  protected  by 
the  Fourth  Amendment.  The  matter  under  investigation  was 
charges  of  corruption  against  senators,  not  stockbrokers  of  cor- 
poration officials.  The  questions  did  not  pretend  to  look  into  the 
private  business  of  the  witnesses,  or  the  conduct,  methods,  ex- 
tent or  details  of  their  private  affairs.  They  sought  to  establish 
whether  certain  senators  had  made  corrupt  bargains  or  specu- 
lated in  certain  stocks  admittedly  and  properly  traded  in  by 
witnesses.  The  Supreme  Court  disposes  of  this  objection  with 
good  reasoning,  saying:  *<The  questions  were  undoubtedly 
pertinent  to  the  subject-matter  of  the  inquiry.  •  •  •  We 
cannot  regard  these  questions  as  amounting  to  an  unreason- 
able search  into  the  private  affairs  of  the  witness,  simply 
because  he  may  have  been  in  some  degree  connected  with 
the  alleged  transactions;  and  as  investigations  of  this  sort 
are  within  the  power  of  either  of  the  two  Houses,  they 
cannot  be  defeated  on  purely  sentimental  grounds."  The 
case  of  Kilbourn  t;.  Thompson,^  much  relied  on  by  defendants 
to  defeat  the  investigation,  is  entirely  distinct  from  the  case  at 
bar.  In  that  case,  Jay  Cooke  was  indebted  to  the  government, 
and  failed,  and  his  affairs  were  in  the  hands  of  the  courts  for  set- 
tlement. It  appeared  that  he  was  interested  in  some  real  estate 
pool,  and  Congress  ordered  an  investigation.  A  witness  re- 
fused to  give  information  concerning  the  affairs  of  the  pool,  and 
the  Supreme  Court  held  that  he  rightly  refused,  because  Con- 
gress had  no  jurisdiction  in  the  premises,  for  the  reason  that  it 
could  not  possibly,  as  a  result  of  the  investigation,  take  any  action 
one  way  or  another  to  remedy  the  situation,  and  that  the  courts 
alone  could  settle  the  estate.  But  in  these  cases  matters  con- 
cerning the  Senate  and  the  public  were  under  investigation,  and 
the  Senate  had  jurisdiction.  The  right  to  expel  a  member  ex- 
tends to  all  cases  where  the  offense  is  such  as,  in  the  judgment 
of  the  Senate,  is  inconsistent  with  the  trust  and  duty  of  a  mem- 
ber.^ Beference  to  the  Chapman  case,  where  reported,  will 
suffice  to  dispose  of  the  other  points  raised  by  demurrer. 

1  103  U.  S.  168.  •  1  story  Const,  Sec.  838. 
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In  the  pending  investigation,  it  was  developed  that  the  officers 
of  the  Sugar  Trust  had  expended  money  for  the  election  of 
Democrats  in  New  York  and  Republicans  in  Massachusetts  at  the 
same  election  in  the  same  year.  This  was  not  contradicted 
or  denied.  So  the  committee  demanded  of  Mr.  Havemeyer, 
president  of  the  trust,  and  of  Mr.  Searles,  its  secretary  and 
treasurer,  the  amounts  of  the  contributions  and  details  of 
its  expenditure.  With  •*  brutal  frankness'*  they  admitted 
that  they  had  personal  knowledge  of  the  transactions;  but 
declined  to  give  the  information,  on  the  pretexts  that  they 
had  not  been  served  with  a  subpoena  duces  tecum^  to  produce 
the  trust's  books  where  the  evidence  would  be  found;  and,  too, 
because  the  contributions  related  to  local  and  State  elections  and 
not  to  national  elections  and  because  the  questions  related  to 
their  private  affairs.  And  Judge  Bradley  accepted  these  excuses 
and  ordered  the  acquittal  of  the  trust  magnates.  The  pretexts 
were  frivolous.  Buying  the  election  of  United  States  senators 
by  corrupting  State  legislators,  is  not  a  local  matter ;  the  Sen- 
ate is  the  sole  judge  of  the  election  of  its  members;  and,  on 
proof  of  illegal  or  fraudulent  election,  has  the  indisputable  right 
to  refuse  them  admissionin  to  the  Senate,  or  to  expel  them  if 
admitted  inadvertently.  The  pretense  of  not  being  served  with 
subpoena  duces  tecum  is  absurd.  A  s  pointedly  remarked  by  *  *  Lex, ' ' 
an  anonymous  writer  who  reviewed  these  cases  quite  ably  the 
other  day  in  the  Washington  Times^  **  it  was  not  the  refusal  to 
bring  in  the  books  of  the  sugar  company,  or  to  examine  them 
to  refresh  his  memory,  or  to  ascertain  the  amount  of  the  con- 
tributions, that  constituted  the  offense,  but  a  refusal  to  answer 
the  questions  touching  certain  political  contributions."  They 
had  admitted  knowing,  but  refused  to  tell ;  therein  was  their 
flagrant  violation  of  the  statute.  But  Judge  Bradley  let  them 
go  acquitted  on  a  ridiculous  pretense. 

The  acquittal  of  Shriver  and  Edwards,  the  newspaper  corre- 
spondents, was  on  even  a  more  frivolous  pretext.  They  had 
been  called  as  witnesses,  had  been  sworn,  and  testified  up  to  the 
point  where  they  had  been  asked  the  names  of  their  informers, 
which  they  refused  to  answer,  and  were  indicted.  Judge 
Bradley  held  that,  inasmuch  as  they  had  not  been  served  with  a 
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formal  **  summons,"  they  could  not  be  convicted.  They  were 
both  notified  by  the  sergeant-at-arms,  whose  duty  it  was  to 
serve  summons,  that  they  were  wanted,  and,  asked  if  tiiey  would 
require  formal  summons,  replied  no,  but  that  they  would  appear. 
They  did  appear  and  testified.  The  statute  expressly  provides, 
that  **  every  person  who,  having  been  summoned,  or  who, 
having  appeared,  refuses  to  answer,'*  shall  be  guilty,  etc,  A 
summons  or  subpoena  in  a  civil  suit,  or  a  capias  in  a  criminal 
case,  may  be  waived  by  any  party,  it  being  but  a  personal  right, 
and  may  be  waived.  A  criminal  often  surrenders  himself  into 
the  hands  of  the  law;  often  pleads  guilty,  and  receives  his 
sentence,  waiving  all  the  constitutional  guaranties  of  his  life  and 
liberty.  To  hold  that  a  mere  witness  before  an  informal  investi- 
gating committee  cannot  waive  sunmions  by  appearance  is  too  rid- 
iculous to  deserve  the  words  necessary  to  formally  repudiate  it. 

On  a  par  with  the  above  case  is  tiiie  holding  of  Judge  Bradley 
in  the  case  of  Macartney,  who  was  indicted  for  the  same  con- 
tempt as  Chapman,  the  cases  being  identical,  except  that  the 
question  was  asked  during  the  investigation  by  a  member  of  the 
committee  other  than  the  chairman.  I  think  that  lawyers  and 
laymen  alike  will  agree  with  the  language  of  Senatoir  Allen  in 
his  speech  to  which  I  have  above  referred,  where,  speaking  of 
Judge  Bradley,  he  says:  <*  I  do  not  know  him,  and  I  do  not 
care;  but,  Mr.  President,  a  man  occupying  the  Bench  in  the 
District  of  Columbia,  or  elsewhere,  who  would  hold  the  doctrine 
that  a  question  put  by  one  member  of  a  committee,  when 
not  objected  to  by  the  balance  of  the  committee,  and  when  they 
gave  their  assent  to  it  by  silence,  was  not  a  question  of  the 
whole  committee,  ought  to  be  impeached  for  general  imcom- 
petency  for  not  knowing  a  fundamental  principle  of  jurisprud- 
ence that  has  come  down  to  us  for  six  hundred  years." 

And  this  general  incompetency  and  ignorance,  not  to  use 
more  invidious  terms,  extend  through  the  actions  of  the  judge 
in  ordering  all  these  acquittals,  making  a  farce  of  a  momentous 
proceeding,  and  bringing  into  new  reproach  the  administration 
of  the  law  against  the  rich  and  powerful  and  their  prot^g^s. 

Joseph  Whelbss. 

8t.  Louis. 
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A  NEWSPAPER  TRUST. 

The  pasang  of  the  news  association  known  as  the  United 
Press  ends  a  conflict  between  two  great  corporations  for  the  con- 
trol of  the  news  business  of  the  United  States,  a  conflict  which 
has  extended  oyer  half  a  dozen  years ;  and  ends  it,  as  all  such 
conflicts  end,  by  the  creation  of  a  great  monopoly.  The  struggle 
between  the  United  Press  and  its  surviving  enemy,  the  Associa- 
ted Press,  the  two  news  associations  into  which  nearly  all  the 
daily  papers  of  the  country  had  finally  been  gathered,  was 
characterized  by  a  keen  and  relentless  competition,  the  lavish 
expenditure  of  money,  and,  to  the  eye  of  an  outsider,  by  intense 
bitterness  of  feeling.  Each  antagonist  seemed  to  draw  its  in- 
spiration, not  from  the  prospect  of  advantage  to  itself,  but  from 
the  hope  of  injury  to  its  adversary.  The  United  Press  had  been 
obviously  tottering  to  its  fall  for  some  time  before  tiie  final 
catastrophe ;  the  superior  abilities  or  the  superior  resources  of 
the  Associated  Press  made  daily  inroads  upon  its  forces,  until 
hardly  a  week  passed  that  did  not  witness  the  defection  of  some 
newspaper  from  the  United  Press  to  its  rival.  When  the  col- 
lapse came  in  March,  it  was  merely  the  fall  of  a  tree  already 
hollowed  out  to  the  bark. 

By  this  triumph,  the  Associated  Press  acquires  a  practical 
monopoly  of  the  business  of  collecting  and  dissemiuating, 
through  its  members,  the  news  of  the  day.  Its  contracts  with 
them  forbid  their  taking  news  from  or  furnishing  it  to  other 
associations;  and,  in  turn,  restrain  it  from  furnishing  news  to 
papers  not  members  of  the  association,  or  admitting  new  members 
in  any  city  without  the  consent  of  the  local  members,  except  in 
one  contingency,  hereafter  noticed.  The  newspapers  in  tiiis 
association  have,  in  short,  locked  themselves  in  and  thrown  the 
key  out  of  the  window.  We  believe,  that  under  certain  circum- 
stances, a  member  may  leave  the  association ;  but  this  liberty  is 
something  like  that  of  a  passenger  to  leave  a  vessel  in  mid-ocean. 
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by  jumping  overboard.  It  is  impossible  for  the  private  enterr 
prise  of  a  single  newspaper  proprietor,  even  of  half  a  dozen  such 
proprietors,  to  duplicate  the  vast  machinery  for  the  collection 
and  distribution  of  news  enjoyed  by  an  association  of  this  kind; 
which  has  a  member  wherever  a  daily  paper  is  published  and  a 
correspondent  at  every  cross-roads.  It  is  moreover  quite  unlikely 
that,  so  long  as  the  tragic  end  of  the  United  Press  remains  in 
the  memory  of  newspaper  publishers,  any  effective  effort  will  be 
made  to  build  up  a  rival  news  association ;  and  the  prospect  is 
that  the  Associated  Press  will  for  many  years  absolutely  control 
the  collection  of  the  telegraphic  news  of  the  country,  except  in 
so  far  as  its  labors  are  supplemented  —  and  only  supplemented  — 
by  the  special  correspondent;  and  those  publishers  who  are 
fortunate  enough  to  own  a  franchise  will  doubtless  reap  a  hand- 
some return  from  this  monopoly, —  a  monopoly  the  most  com- 
plete and  unassailable  in  existence* 

That  such  would  be  the  outcome  of  the  struggle  has  long  been 
evident  to  those  who  have  studied  the  progress  of  what  may  be 
called  the  trust-forming  habit  which  is  spreading  like  a  ferment 
through  every  department  of  business.  The  wonder  is  not  that 
this  part  of  the  newspaper  business  has  at  last  fallen  into  the 
hands  of  a  trust,  but  that  it  had  not  done  so  long  ago.  Indeed, 
it  has  been  on  the  verge  of  that  decline  all  along,  ever  since  tel- 
egraphic news  became  the  comer-stone  of  newspaper  success; 
and  preceding  press  associations  have,  by  agreements  and  under- 
standings between  themselves,  succeeded,  to  a  greater  or  less 
extent,  in  maintaining  a  monopoly  of  a  limited  and  changeable 
sort.  From  the  very  nature  of  the  business  it  is  destined  to  be 
a  mononoly,  like  the  railroad,  the  telegraph,  the  telephone  and 
many  other  forms  of  public  service.  If  such  an  agency  were 
managed  conscientiously  and  justly  for  the  benefit  of  the  public, 
no  one  would  dream  for  an  instant  of  suggesting  that  a  second 
and  competing  agency  be  created.  Where  there  have  been  com- 
peting news  associations  a  perpetual  truce  or  a  war  of  extermi- 
nation has  been  inevitable ;  and  a  close  monopoly  is  the  certain 
result  of  either  policy. 

So  far  as  we  know,  not  a  single  voice  has  been  lifted  by  the 
newspaper  press,  ever  so  loud  in  its  condemnation  of  trusts  and 
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monopolies,  against  the  introduction  of  the  methods  of  the 
financial  pirate  into  a  field  infinitely  more  important  than  hard- 
ware and  groceries.  The  steel  pool  and  the  sugar  trust  merely 
rob  us  of  a  portion  of  our  incomes ;  but  it  is  scarcely  an  exag- 
geration to  say  that  the  newspaper  trust  may  some  day  rob  us  of 
our  liberties.  A  monopoly  of  the  news  may  come  to  mean,  not 
in  a  legal  sense,  but  practically,  an  invasion  of  the  liberty  of  the 
press.  In  a  city  of  600,000  people  there  are  but  three 
daily  papers  published  in  English  belonging  to  this  monop- 
oly. When  the  Associated  Press  succeeds  in  accomplish- 
ing that  to  which  it  obviously  tends  —  the  destruction  of 
all  competing  daily  newspapers  —  is  it  not  conceivable  that  the 
public  may  at  any  time  not  only  find  itself  without  an  organ 
for  the  expression  of  its  opinions  and  the  maintenance  of  its 
rights,  but  even  be  denied  a  hearing  in  the  columns  of  the  daily 
press?  We  need  not  suggest  what  odious  arguments  may  be 
resorted  to  in  a  time  of  political  strife,  to  bring  about  such  a 
conspiracy  of  silence  and  suppression;  a  conspiracy  which,  in  a 
close  contest,  might  give  a  fatal  and  most  unfair  advantage  to 
the  party  producing  it.  Indeed,  it  is  not  necessary  to  assert  the 
bribery  of  editorial  opinion  to  reach  this  result.  A  press  asso- 
vciation  which  holds,  so  to  speak,  the  keys  of  the  newspaper 
heaven  and  hell,  might  find  a  hint  to  the  publisher  suffi- 
cient to  produce  any  desired  change  in  the  tone  of  the  paper. 
It  is  well  to  remember  that  the  press  associations  have  been 
accused,  time  and  again,  of  coloring,  if  not  absolutely  corrupting, 
the  news ;  while  that  form  of  distorting  facts  which  consists  of 
reporting  one  event  and  not  reporting  another,  or  slurring  it 
over  in  a  few  words,  has  been  too  common  to  excite  even  criti- 
cism. If  the  things  that  have  been  charged  against  these  asso- 
ciations have  been  done  in  the  green  tree,  what  will  be  done  in 
the  dry?  Will  the  association  mend  its  ways  when  it  is  assured 
that  there  will  be  no  competitor  present  to  furnish  a  truthful 
account  of  that  which  it  reports  untruthfully?  No  one  knows 
better  than  the  newspapers  themselves  what  results  may  flow 
from  this  most  odious  form  of  trust;  yet  not  a  single  one  of  its 
beneficiaries  has  the  honesty  to  say  that  its  opposition  to  trusts 
extends  to  those  in  whose  spoils  it  is  allowed  to  share. 


Digitized  by 


Google 


572  31   AMEBIGAK  LAW  REVIEW. 

On  the  other  hand,  at  least  two  newspapers  have  had  the 
courage  to  appeal  to  the  oourts  to  aid  them  in  clinching  the 
rivets  of  their  monopoly  on  the  public.  In  Minnesota,  the  Jftn- 
neapolis  Tribune  sued  out  a  bill  in  equity  against  the  Associated 
Press  to  enjoin  the  violation  of  a  contract  under  which  it  claimed 
a  right  to  the  exclusive  publication  in  the  city  of  Minneapolis 
of  the  news  furnished  by  that  association.^  The  facts  developed 
by  the  evidence  were  as  follows : — 

The  complainant  had  entered  into  a  contract  with  the  def  end- 
anty  on  March  2d,  1893,  for  its  news  service,  and  thereafter 
surrendered,  in  accordance  with  the  terms  of  that  contract,  its 
rights  as  a  member  of  the  United  Press.  That  contract  included, 
among  others,  the  following  provisions:  1.  That  the  TVSmne 
should  have  tiiie  right  and  privilege  of  receiving  and  printing 
the  news  reports  of  the  Associated  Press  for  a  term  of  years. 
2.  That  the  rights,  duties  and  obligations  of  the  respective 
parties,  **  except  as  hereinbefore  BpecificaUy  provided  for^  shall 
be  controlled  and  governed  by  the  by-laws  ''  of  the  Associated 
Press.  3.  That  the  Associated  Press  would  not  furnish  any 
news  reports  to  any  newspaper  published  in  the  territory  sur- 
rounding Minneapolis,  **  not  now  entitled  to  receive  the  same 
under  the  by-laws  of  ''  the  Associated  Press,  without  the  written 
consent  of  the  Tribune. 

The  by-laws  of  the  Associated  Press  provided  that  no  new 
member  should  be  admitted  from  any  city  in  which  the  associa- 
tion already  had  a  member  or  members  without  the 
written  consent  of  all  such  members;  but  another  article 
provided  that  *^  newspapers  which  were  entitled  to  a  service  of 
news  under  existing  contracts  with  the  Western  Associated  Press 
or  the  United  Press  on  the  15th  day  of  October,  1892,  shall  not 
be  considered  as  new  members  within  the  meaning  of  this 
article.'' 

Prior  to  the  making  of  the  contract  in  question,  the  Tribune 
had  been  receiving  news  of  the  United  Press  and  of  the 
Western  Associated  Press,  which  was  the  predecessor  of  the 
Associated  Press,  and,  with  the  consent  of  the  United  Press, 

^  Mimeeota  Trlbone  Co.  v.  AssocUted  Press,  77 IM.  Bep.  854. 
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had  entered  into  a  contract  with  the  Minneapolis  IHmesto  supply, 
it  with  the  news  of  that  association  for  a  term  of  three  years 
from  July  Ist,  1891.  Though  this  contract  was  between  the 
Tribune  and  the  Times,  it  could  not  have  been  made  without 
the  consent  of  the  United  Press,  under  the  terms  of  the  Tribune's 
contract  with  that  association,  and  that  consent  was  given  at  an 
interview  between  the  managers  of  the  three  companies. 
Besides,  an  increase  of  the  weekly  iolls  of  the  United  Press 
was  made,  in  consideration  of  the  increased  service,  and  a  por- 
tion of  this  increased  charge  was  paid  by  the  Times,  in  addition 
to  the  stipulated  payments  of  the  Tribune.  The  T%mes  also  went 
to  a  considerable  expense  in  fitting  up  its  offices  for  the  reception 
of  the  news  report  of  the  Unijted  Press ;  so  that  its  relation  to 
the  United  Press  seems  to  be  a  contractual  relation  in  every 
aspect. 

On  September  27th,  1894,  the  defendant,  the  Associated  Press, 
entered  into  a  contract  with  the  company  owning  the  Times,  by 
which  it  agreed  to  furnish  it  for  a  term  of  years  with  its  news 
reports.  It  was  the  execution  of  this  contntct  which  the  Tribune 
sought  to  have  enjoined  by  the  United  States  District  Court  for 
the  District  of  Minnesota.  Judge  Lochren,  in  an  opinion 
evidently  prepared  with  great  care,  dismissed  the  bill,  on  the 
ground  that  the  Times  came  within  the  exception  of  a  **  news- 
paper entitled  to  a  service  of  news  under  existing  contracts  with 
the  •  •  •  UnitedPressonthel5thdayof  October,  1892,'' 
and  therefore  the  conse'nt  of  the  Tribune  was  not  necessary 
before  a  contract  could  be  made  by  the  Associated  Press  with  the 
T%mes  tor  the  use  of  its  news  report.  The  decision  seems  clearly 
the  only  one  which  could  have  been  rendered  on  the  facts.  But 
on  what  a  slight  foundation  the  rights  of  the  parties  rest,  will 
be  perceived  when  it  is  observed  that  the  section  of  the  contract 
with  the  Tribune  which  makes  the  by-laws  of  the  Associated 
Press  govern  the  rights,  duties  and  obligations  of  the  respective 
parties  thereto,  excepts  from  this  rule  only  that  portion  of  the 
contract  **  thereinbefore  specifically  provided  for;  "  while  the 
section  which  apparently*gives  the  Tribune  an  exclusive  franchise 
in  the  city  of  Minneapolis  follows  it,  so  that  that  section  is  sub- 
ject to  the  by-laws  in  question ;  and  it  has  been  shown  that  those 
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by-laws  specially  reserved  to  the  Associated  Press  the  right  to 
admit  to  membership  without  the  consent  of  the  local  members 
all  newspapers  which  were  entitled  on  a  certain  date  to  a  news 
service  under  existing  contracts  with  the  United  Press,  etc.  If 
these  sections  had  been  placed  in  the  contract  in  a  different 
order  it  is  obvious  that  the  Tribune  would  have  had  an  exclu- 
sive franchise,  unless  the  contract  could  have  been  attacked  on 
the  ground  of  public  policy.  That  the  Tribune  supposed  it  was 
securing  an  exclusive  franchise,  can  hardly  be  doubted.  If  the 
contracts  had  been  submitted  to  any  examination  less  searching 
than  that  of  a  judicial  contest,  even  a  careful  lawyer  might  have 
come  to  the  same  conclusion  as  the  Tribune.  The  mine  is  so 
cleverly  concealed  that  it  is  difficult  to  believe  that  it  was 
accidentally  laid. 

Whether  the  Associated  Press  is  endeavoring  to  extend  its 
service  generally  to  newspapers  falling  within  the  excepted  class, 
we  do  not  know.  It  has  made  contracts  of  the  same  kind  with 
the  Omaha  World-Herald  and  the  Lincoln  Journal  and  has 
thereby  brought  upon  itself  a  suit  for  an  injunction  by  the 
Omaha  Bee^  which  claims  the  same  right  to  an  exclusive  fran- 
chise as  is  set  up  by  the  Minneapolis  Tribune.  But  a  statute 
of  Nebraska  compels  telegraph  companies  and  news  associations 
to  serve  all  newspapers  impartially,  and  perhaps  these  contracts 
were  entered  into  because  of  this  statute.  Judge  Keysor  held 
that,  under  this  statute,  the  Associated  Press  was  not  only  at 
liberty  to  furnish  its  reports  to  the  papers  in  question,  but  could 
be  mulcted  in  damages  if  it  did  not  do  so;  but  he  also  held  that, 
in  the  absence  of  such  a  statute,  it  might  do  so,  on  the  same 
reasoning  as  was  advanced  by  Judge  Lochren  in  the  Minneapolis 
case.  The  opinion  further  contains  intimations  that,  on  general 
grounds  of  public  policy,  news  associations  should  be  compelled 
to  serve  the  public  impartially,  just  as  any  other  corporation 
engaged  in  a  public  eraplojonent  is  compelled  to  do. 

The  Nebraska  statute  classes  news  associations  with  telegraph 
companies,  and  it  is  evident  that  there  is  a  strong  analogy 
between  the  functions  of  the  two  kinds  of  corporations,  though 

1  Omaha  World-Herald,  May  14th,  1897. 
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one  is  engaged  in  transmitting  private  information  from  one 
person  to  another  and  the  other  is  engaged  in  transmitting  and 
making  public  what  may  be  termed  public  information.  It  was 
long  ago  held  that  a  telegraph  company  could  not  discriminate 
between  different  newspapers,  but  must  give  the  same  service  to 
all  at  equal  rates.  That  the  service  of  the  telegraph  company 
is  a  mechanical  one,  analogous  to  that  of  a  common  carrier 
of  goods,  while  the  service  of  a  news  association  is  partly  of  an 
intellectual  character,  requiring  the  exercise  of  judgment  and 
discretion  and  personal  confidence  between  the  parties,  —  does 
not  seem  to  differentiate  the  two  kinds  of  service  sufficiently  to 
take  them  ontof  the  same  class.  It  is  because  a  telegraph  com- 
pany exercises  a  public  function  and  the  public  is  obliged  to  use 
it,  that  the  State  undertakes  to  regulate  it.  As  civilization 
grows  and  invention  increases  the  instruments  of  communica- 
tion between  man  and  man,  the  law  takes  hold  of  them,  if 
their  use  involves  the  creation  of  a  monopoly  or  the  exercise 
of  a  public  function,  and  applies  to  them  the  principles  of 
justice  which  have  been  evolved  with  respect  to  the  simpler 
instruments  of  earlier  times.  The  law  of  common  carriers 
furnished  all  the  law  that  was  required  in  dealing  with  the 
new  questions  introduced  by  the  railroad ;  though  its  appli- 
cation to  new  conditions  has  added  very  largely  to  it.  When 
the  telegraph  was  invented,  it  seemed  to  present  an  entirely 
new  subject  to  the  courts;  but  is  was  not  long  before  they 
found  that  the  principles  of  the  law  of  common  carriers  could 
be  partially  adapted  to  this  new  service.  The  telephone  has 
likewise  been  brought  within  the  reach  of  the  law,  and  telephone 
companies  are  no  more  at  liberty  to  refuse  to  serve  an  individual 
than  is  a  telegraph  company  or  a  railroad.  The  same  reasons 
which  have  justified  the  courts  and  the  legislatures  in  protecting 
the  public  from  the  oppression  or  the  caprice  of  these  companies, 
seem  to  justify  them  in  protecting  the  public  from  the  oppression 
or  caprice  of  news  associations. 

Every  argument  which  has  been  adduced  in  favor  of  the 
right  of  the  state  or  national  government  to  regulate  those  busi- 
ness corporations  which  have  succeeded  in  one  way  or  another 
in  securing  the  practical  monopoly  of  a  particular  commodfty. 
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applies  with  added  force  to  corporations  of  this  kind.  The  regu- 
lation of  those  corporations,  which  has  been  attempted  with 
more  or  less  success  by  the  states  and  the  nation,  seems  at  first 
a  far  stretch  of  the  police  power.  Whatever  power  they  have 
has  been  reached,  not  by  the  possession  of  any  pablic  franchise 
or  the  exercise  of  any  public  function,  but  simply  by  a  series  of 
acts,  each  lawful  enough  in  itself,  but  the  result  of  which  public 
opinion  has  decided  to  be  an  injury  to  the  community.  But  the 
very  first  act  in  the  existence  of  a  news  association  is  an  unlaw- 
ful one  in  itself ;  the  act  by  which  it  makes  an  exclusive  contract 
with  a  newspaper ;  for  that  contract  is  a  contract  in  restraint  of 
trade  and  judged  by  all  the  rules  which  the  courts  have  laid  down 
for  the  determination  of  the  legal  or  illegal  quality  of  such  eon- 
tracts,  it  is  illegal.  With  all  their  insolence  and  defiance  of 
public  opinion,  none  of  our  industrial  trusts  have  had  the  hardi- 
hood to  restrict  their  trade  to  a  single  dealer  in  a  large  city,  as 
the  press  association  does.  It  has  been  repeatedly  held  that 
agreements  entered  into  by  persons  engaged  in  the  same  trade 
the  effect  of  which  is  to  deprive  the  public,  even  to  a  slight  ex- 
tent, of  the  benefits  of  unrestricted  competition,  are  illegal  and 
void;  while  here  is  an  agreement  which  utterly  destroys  compe- 
tition in  the  business  of  supplying  news  reports  to  publishers, 
and  greatly  reduces  the  competition  in  supplying  the  news  to 
the  public  in  the  form  of  a  printed  newspaper. 

Not  only  is  the  existence  of  this  association  in  its  present 
form  offensive  to  the  general  law  of  the  country,  but  it  is 
obnoxious  to  the  very  terms  of  the  Federal  Anti-Trust  Law? 
It  is  now  settled  that  the  transmission  of  telegraphic  messages  is 
commerce ;  and  though  that  term  might  seem  hardly  applicable 
to  a  message  of  a  social  character,  it  obviously  covers  news  dis- 
patches which  are  collected,  transmitted  and  published  for  the 
purpose  of  sale.  And  wherever  such  news  passes  from  oDe 
State  to  another  it  becomes  interstate  commerce;  and  any  con- 
tract in  restraint  of  the  trade  in  it  is  distinctly  within  the  law. 
Under  the  law  it  is  not  necessary  that  the  restraint  be  unreason- 
able ;  that  question  has  been  decided  by  Congress  when  it  made 
any  restraint  unlawful,  though  a  minority  opinion  was  mustered 
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in  the  Trans-Missouri  decision  to  the  effect  that  when  Congress 
said  any  restraint  it  meant  any  unreasonable  restraint.^ 

But  if  an  unreasonable  restraint  of  trade  is  one  which  pro- 
duces a  serious  injury  to  the  public,  then  the  restraint  produced 
by  these  press  association  contracts  is  of  the  most  unreasonable 
kind.  It  is  not  necessary  to  consider  the  injury  to  a  large  portion 
of  the  newspaper  press  and  their  employes  who  are  likely  to  be 
driven  out  of  business ;  the  conclusive  reason  why  the  powers 
of  the  law  should  be  invoked  to  break  up  this  trust  is  the  pub- 
lic reason  already  alluded  to,  the  dangerous  and  restrictive 
influence  which  it  will  exercise  on  the  public  press.  It  is,  beyond 
question,  for  the  public  good  to  increase  the  number  of  news- 
papers; to  multiply  the  number  of  foci  of  intellectual  activity 
and  public  criticism  and  afford  an  outlet  to  every  shade  of  opin- 
ion. Discussion  is  the  safeguard  of  democratic  institutions; 
and  an  ironclad  publishers,  trust  may  be  as  fatal  to  discussion  as 
a  censor  of  the  press.  In  comparison  with  this  danger,  the 
injury  to  private  interests  which  is  threatened,  great  as  it  is, 
sinks  into  a  matter  of  small  importance. 

Thomas  W.  Brown. 

St.  Louis. 

1  81  Am.  Law.  Rev.  461. 
VOL.  XXXI.  37 
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NOTES. 

Recent  Appoiktmemts  to  the  Federal  Bench:  Morrow  ahd 
DeHayen. — The  President  recently  promoted  Hon.  William  W. 
Morrow,  then  holding  the  office  of  District  Judge  of  the  United  States 
for  the  Northern  District  of  California,  to  the  office  of  Circuit  Judge 
for  the  Ninth  Federal  Circuit,  which  office  was  made  vacant  by  the 
resignation  of  Judge  McEenna,  to  take  a  seat  in  the  President's  Cab- 
inet. To  fill  the  vacancy  caused  by  the  promotion  of  Judge  Morrow, 
he  appointed  Hoo.  John  J.  DeHaven,  formerly  a  justice  of  the 
Supreme  Court  of  California.  Both  of  these  appointments  have  given 
the  highest  satisfaction. 


Aherioan  Bar  Association. —  The  next  meeting  of  this  distinguished 
and  influential  body  will  take  place  at  Cleveland,  Ohio,  on  August  25th, 
26th  and  27th,  1897. 


Supreme  Court  of  the  United  States. —  This  tribunal  adjourned  on 
the  26th  of  May,  leaving  apparently  880  cases  on  its  docket  undisposed 
of,  but  actually  only  359,  21  of  the  880  having  been  argued  and  sub- 
mitted. This  is  a  smaller  arrears  than  the  records  of  the  court  have 
shown  for  thirty  years. 


Supreme  Court  of  Missouri. —  The  judges  of  this  court  are  deserv- 
ing the  good  opinions  of  the  profession  by  continuing  their  spring 
session  through  the  summer,  instead  of  adjourning  with  the  approach  of 
hot  weather,  according  to  the  settled  custom  of  the  court.  The  docket 
of  the  court  is  about  two  years  in  arrears,  and  the  judges  seem  de- 
termined to  catch  up.  At  this  writing  (July  17)  they  are  still  in 
session,  though  there  have  been  two  weeks  of  intensely  hot  weather. 
The  bar  will  not  begrudge  them  a  good  vacation.  It  is  the  only  com- 
pensation which  falls  to  the  lot  of  ao  overworked  judge. 
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Embracbrt. —  In  coDstruing  a  benevolent  statute,  inviting  citizens  to 
settle  on  public  lands,  the  words  *'  single  man"  will  embrace  an 
unmarried  woman.  ^ 


"The  Last  Word  on  the  Subject. —  The  usuaUy  accurate  corre- 
spondent of  the  Law  Journal  (London)  in  a  letter  printed  in  that 
journal  on  May  29th,  quotes  at  length  our  observations  on  the  decision 
of  the  Supreme  Court  of  the  United  States,  involving  the  question  of 
the  legal  right  of  a  sailor  in  the  merchant  service  to  desert,  calls 
them  '*  the  last  word  on  the  subject,"  and  credits  them  to  the  Harvard 
Law  Beview. 


A  Stllabus  "Without  Reason." — According  to  a  syllabus  in  the 
SotUhwestem  Reporter^  a  verdict  of  $400,  where  defendant,  a  large 
woman,  without  reason,  so  severely  beat  plaintiff,  a  small  woman,  that 
she  was  disabled  for  three  months,  was  not  excessive.'  We  suppose 
that  if  the  defendant  had  not  been  '*  without  reason,"  the  verdict 
would  have  been  regarded  as  excessive. 


Waste  of  Puplio  Time. —  A  passage  of  words  took  place  in  a  recent 
trial  in  England  between  Mr.  Justice  Hawkins  and  Mr.  Kemp,  Q.  C. 
The  learned  justice  reproached  the  learned  barrister  with  wasting  public 
time,  by  bringing  and  prosecuting  untenable  actions.  The  retort  was 
sharp  and  worthy  of  the  independence  of  the  bar  of  England.  The 
law  journals  have  been  discussing  it,  defending  the  advocate,  and 
paying  left-handed  compliments  to  the  judge.  The  Lom  Times  says 
at  the  conclusion  of  an  editorial  on  the  incident: — 

May  we  be  pardoned  If  we  add  that  complaints  abont  the  waste  of  public 
time  come  with  greatest  weight  from  quarters  which  are  above  reproach. 


A  Great  Chancellor  Who  *'  Went  all  Wrong." —  The  Chicago 
Law  Journal  prints  (or  reprints)  the  following  anecdote  of  one  who, 

1  SUore  V.  Ladd,  7  Wall.  219;  as  «  Paullmer  v.  Davis,  88  8.  W.  Bep. 

given  in  Danforth*s  U.  8.   Sup.  Ct.       1049. 
Digest,  997. 
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next  to  Chancellor  Kent,  is  recognized  as  perhaps  the  greatest  equity 
judge  who  ever  sat  in  this  country : — 

Chancellor  Walworth,  according  to  Mr.  Clinton,  was  responsible  for  the 
abolition  of  the  Chancery  Court  In  New  York  State.  He  interrupted  counsel 
continually,  his  interruptions  often  becoming  a  discursive  and  aggravating  war- 
fare on  the  pleader.  On  one  occasion  a  lawyer  commenced  to  argue  a  case 
before  him.  He  had  hardly  begun  when  the  Chancellor  interrupted,  telltng  him 
that  he  had  brought  his  action  **  all  wrong;  *'  it  should  have  begun  in  a  dif- 
ferent way,  which  he  specified.  The  lawyer  replied  that  he  did  not  feel  at  liberty 
to  go  against  all  the  decisions  fq>pilcable  to  the  subject.  He  said  he  could  find 
no  authority  in  favor  of  the  course  which  the  Chancellor  had  suggested.  The 
latter,  with  no  little  impatience,  said:  *^  Then  yon  should  have  retained  counsel 
who  would  have  advised  you  to  bring  the  action  as  I  have  suggested."  The 
lawyer  replied:  '^  Since  your  honor  went  on  the  bench,  there  has  been  no 
counsel  at  the  bar  to  whom  I  could  have  applied  who  would  have  given  such 
advice." 


A  PoucB  Ck>URT  Pastoral:  Strife  of  Prbttt  Boss  McCanh  ahd 
HBR  Smi^OT  Hot  Tamale  Man. —  Will  our  learned  readers  forgive  us 
for  working  in  this  remnant  from  our  dog-days'  collection? — 

John  Hay  had  called  on  Rose  McCann.  John  is  a  hot  tamale  man,  and  !t 
was  in  Tamale  Town  he  plied  his  business  up  and  down,  and  it  was  there  the 
fight  began. 

Rose  is  the  flower  of  "  EUum  "  street.  A  rarer  bud  you'll  scarcely  meet,  and 
John  himself  Is  not  a  jay,  despite  the  fact  his  name  is  Hay. 

Last  night,  the  current  rumors  tell,  sweet  Rose  McCann  was  raisin'  ell  be- 
cause her  lover  John  would  not  give  her  a  nice  tamale  hot  to  satisfy  her  hunger 
deep  and  fix  her  so  she'd  go  to  sleep. 

When  John  refused,  sweet  Rose  McCann  commenced  to  pound  her  little  man, 
and  cried : — 

•*  I'll  beat  a  bale  of  Hay  out  of  your  carcass  every  day.  Unless  you  treat  me 
Uke  I'm  white,  I'll  cut  your  giasard  out  to-night!  " 

Just  at  that  moment  Sergt.  Grass,  who  heard  the  noise  that  came  to  pass, 
appeared  in  all  his  fighting  clothes  and  there  arrested  John  and  Rose. 

This  mora  when  John  was  on  the  stand  Attorney  Clover  took  a  hand. 

*'  This  is  a  most  unusual  day,"  he  said  in  manner  droU  and  gay.  '*  H^e's 
Rose  and  Grass  and  Clover  Hay." 

**Then  Judge  Pea-body  rose  to  say:  "  I'll  fine  you  both  and  grant  a  stay, 
but  let  this  vegetation  cease  thereafter  to  disturb  the  peace." —  St.  Louis  Post 
Dispatch. 


Courageous  Words  from  a  Federal  Judge. —  In  his  address  to 
the  graduating  class  of  the  law  school  of  the  University  of  Colorado, 
at  Boulder,  Colo.,  on  May  Slst,  Mr.  United  States  Judge  Hallett,  the 
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Dean  of  the  Faculty,  used  the  following  bold  words:  *'  Much  discus- 
sion has  arisen  of  late  as  to  the  lawyer's  character  as  a  reformer; 
possibly  because  the  era  of  reform  is  upon  us,  and  this  is  a  time  of 
great  expectancy  in  governmental  affairs.  That  he  is  largely  concerned 
in  organizing  goyernments  and  in  making  the  laws  is  generally  con- 
ceded ;  that  he  is  also  conservative  of  the  present  order  and  too  much 
occupied  in  defense  of  his  learning  to  accept  readily  the  new  ideas  of 
the  tdme  is  generally  believed.  In  this  impetuous  age  the  world  has 
little  time  to  read  Bacon's  philosophy  or  to  consider  his  sound  oomnon 
sense. 

*^  ^  It  were  good  that  men  in  their  innovations  would  follow  the 
example  of  time  itself,  which  indeed  innovateth  greatly,  but  quietly.' 

'^  It  is  a  little  more  tiian  a  century  since  our  government  was  estab- 
lished, according  to  Mr.  Gladstone,  Hhe  most  wonderful  work  ever 
struck  off  at  a  given  time  by  the  brain  and  purpose  of  man.' 

*' The  changes  wrought  in  that  time  have  been  great;  some  of  them 
must  needs  be  undone.  That  strange  heresy  of  a  divided  court  that 
the  constitution  of  the  country  exempts  one-half  it^  wealth  from  con- 
tributing to  the  support  of  the  general  government,  may  be  corrected 
in  the  course  of  the  incoming  century.  So  also  the  private  corporation, 
which  is  now  largely  a  disguise  of  the  evil  machinations  of  men,  may 
be  taken  from  the  body  politic,  as  an  unwelcome  tumor  is  sometimes 
cut  from  the  natural  body  when  it  becomes  a  source  of  danger.  The 
public  temper  forbodes  many  changes  in  civil  life  which  we  cannot 
here  enumerate,  but  it  is  clear  enough  that  the  incoming  century  will 
not  be  less  prolific  of  change  in  methods  of  government  than  that  which 
is  now  drawing  to  a  close."  We  say  bold  words,  from  the  fact  that 
most  of  the  Federal  judges  seem  to  regard  it  as  their  peculiar  office  to 
protect  the  poor  corporations  from  the  persecutions  of  socialists,  com- 
munists and  other  evil-disposed  persons. 


In  what  Distriot  Patbnt  Casbs  mat  be  Brought — All  Doubt  on 
THIS  Subject  Removed  bt  an  Act  of  Ck>NORE8s. —  In  a  note  in  the  pre- 
ceding number  of  the  Review,^  we  stated  that  the  bill,  providing  the 
district  where  patent  cases  for  infringement  should  be  brought,  had 
passed  both  Houses  of  Congress,  but  had  failed  to  become  a  law  owing 
to  the  lateness  at  which  it  was  sent  to  the  President  for  his  i^proval.  In 
this  last  particular,  we  find  that  we  were  mistaken.    The  bill  was  signed 

1  May-June,  1S97^  Vol.  81^  p.  488. 
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in  time  to  become  a  law,  having  been  the  last  signed  by  ex-President 
Cleveland  save  two.  The  Act  of  March  8d,  1897,  to  be  foond  in  the 
pamphlet  edition  of  the  Statutes  of  the  United  States,  passed  at  the 
second  session  of  the  Fiftj-foarth  Ck>ngress,^  reads  as  follows:  *'  Be 
it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  that  in  suits  brought  for  the 
infringement  of  letters  patent  the  Circuit  Courts  of  the  United  States 
shall  have  jurisdiction  in  law  or  in  equity,  in  the  district  of  which  the 
defendant  is  an  inhabitant,  or  in  any  district  in  which  the  defendant, 
whether  a  person,  partnership,  or  corporation,  shall  have  committed 
acts  of  infringement  and  have  a  regular  and  established  place  of  busi- 
ness. If  such  suit  is  brought  in  a  district  of  which  the  defendant  is  not 
an  inhabitant,  but  in  which  such  defendant  has  a  regular  and  established 
place  of  business,  service  of  process,  summons,  or  subpoena,  upon  the 
defendant  may  be  made  by  service  upon  the  agent  or  agents  engaged 
in  conducting  such  business  in  the  district  in  which  suit  is  brought." 
The  advantages  and  benefits  to  be  derived  from  this  Act,  in  bringing 
suits  for  infringements  of  letters-patent,  are  explained  in  the  note  in 
the  previous  number  heretofore  referred  to.  The  same  Congress  also 
made  considerable  changes  in  several  of  the  sections  in  the  Revised 
Statutes  relating  to  patents,  which,  however,  do  not  take  effect  until 
January  1,  1898.  This  Act  may  be  found  in  the  pamphlet  edition 
containing  the  statute  of  the  United  States,  passed  at  the  second 
section  of  the  Fifty-fourth  Congress.' 


Criminal  Procedure:  GRANTiNa  a  New  Trial  Bbcausb  of  the 
Incompbtenct  of  Defendant's  Counsel. —  We  recall  but  one  criminal 
case  where  a  new  trial  was  granted  because  of  the  ignorance  and  in- 
competency of  the  counsel  for  the  defense.^  The  alleged  counsel  for 
the  defense  in  that  case,  which  was  a  conviction  of  murder,  was  an 
old  negro  who  had  become  an  applicant  for  admission  to  the  bar  and 
had  been  rejected  by  the  judges  of  the  St.  Louis  Court  of  Appeals, 
and  had  then  sneaked  out  into  a  country  circuit  and  induced  an  easy- 
going and  complaisant  judge  to  admit  him  to  practice.  Having  done 
that,  he  came  back^md  attempted  to  enter  upon  the  practice  of  law  in 
St.  Louis.  He  was  assigned  in  the  criminal  court  of  that  city,  to 
defend  another  negro  on  a  charge  of  murder.  His  defense  exhibited 
a  degree  of  ignorance,  incompetence  and  general  imbecility  such  as 

1  Page  695.  >  Page  692.  '  State  v.  Jones,  12  Mo.  App.  9S. 
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beggars  description.  The  St.  Loais  Court  of  Appeals  reversed  the 
conviction  on  the  sole  ground  that  the  prisoner  had  not  had  the  benefit 
of  counsel.  No  just-minded  person  could  read  that  record  without 
concurring  in  the  result.  The  same  course  has  recently  been  taken  in 
the  criminal  court  of  Cook  County,  Illinois.  A  defendant  in  an  indict- 
ment for  perjury,  having  been  found  guilty,  was  granted  a  new  trial 
by  the  judge  on  account  of  the  inefficiency  of  the  counsel  who  had 
defended  him.  The  Chicago  Law  Journal^  while  conceding  that  the 
judge  may,  as  the  St.  Louis  Court  of  Appeals  did,  have  done  violence 
to  a  technical  rule  of  procedure,  nevertheless  conmiended  the  decision 
as  tending  to  compass  the  ends  of  justice,  the  purpose  for  which  courts 
are  established  and  maintained. 


Corporations:  Uctra  Yirbs — ^National  Bank  Purchasing  Stock 

AND  AFTERWARDS  ORGANIZING  A  CORPORATION  TO  DiSPOSX  OF  It  —  ''A 

Vulgar  Ttpb  of  Dishonsstt." — The  following  note  of  a  Federal  case 
is  copied  by  us  from  the  National  Oorporaiion  Reporter: — 

Jadge  Caldwell,  of  the  Eighth  Circuit  of  Appeals,  does  not  mince  his  words 
when  he  hammers  a  frand.  In  American  Nat.  Bank  v,  Nat.  Wall-Paper 
Co.,^  a  national  bank  pnrchased  the  stock  of  a  dealer  in  wall-paper  at  an 
execution  sale  in  Its  f avor^  and  afterwards  organized  a  corporation  to  dispose 
of  the  stock.  The  corporation  was  managed  by  the  bank's  officers  and  con- 
trolled by  it.  In  order  to  dispose  of  the  stock  with  advantage,  new  stock  was 
purchased  on  credit,  and  the  bank,  through  Its  cashier,  informed  the  seller, 
upon  inquiry,  of  the  relation  between  the  bank  and  the  corporation,  and  tliat  tiie 
bank  would  see  that  the  bills  were  paid,  if  the  goods  were  sold. 

The  bank  pleaded  ultra  vires,  but  the  court  held  that  by  necessary  impli- 
cation the  bank  could,  to  save  a  pre-existing  debt,  buy  fresh  goods  to  mingle 
with  the  purchased  goods,  in  order  to  sell  it  to  advantage. 

The  bank  also  tried  to  escape  the  debt  by  claiming  that  the  cashier  had  no 
authority  to  buy  the  goods  in  question.  Upon  this  subject  Judge  Caldwell 
spoke  the  following  trenchant  words: — 

*'  It  is  commonly  supposed  that  banks  and  bank  cashiers  represent  the  high- 
est type  of  business  honor  and  integrity,  and  generally  this  high  opinion  is  fully 
justified;  but  the  correspondence  between  the  plaintiff  and  this  bank  through 
its  cashier  reveals  on  the  part  of  the  bank  and  its  cashier  that  vulgar  type  of 
dishonesty  of  obtaining  goods  on  credit,  and  then  refusing  to  pay  for  them,  and 
a  court  of  justice  is  deliberately  asked  to  put  its  seal  of  approbation  on  this 
method  of  doing  business.  It  is  said  the  court  should  do  this  for  the  protection 
of  the  bank's  stockholders,  but  we  know  of  no  principle  of  law  or  morals  that 
would  justify  the  court  in  holding  that  a  bank  can  obtain  the  property  of  the 
citizen  by  promising  to  pay  for  it,  and,  after  obtaining  it,  convert  it  into  money, 

1 77  Fed.  86. 
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and  put  the  money  in  its  vault,  and  then  refuse  to  pay  for  the  inroperty  apon 
the  ground  that  snch  action  would  be  prejudicial  to  its  stockholders,  or  that  it 
had  no  legal  right  to  purchase  the  property.  If  it  had  no  right  to  purchase  the 
property,  it  should  return  it  or  its  proceeds.  The  stockholders  of  the  bank 
have  no  legal  or  moral  right  to  profit  by  such«illegal  or  dishonest  acts  of  the 
bank  at  the  expense  of  the  innocent  merchant  whose  property  It  has 
appropriated.*' 


Qualified  Priyilbge. —  Mr.  Blake  Odgers,  Q.  C,  in  his  Hfth  lecture 
on  The  Law  of  Libel,  under  the  new  scheme  of  the  Council  of  Legal 
Education,  delivered  at  the  Middle  Temple  Hall,  dealt  with  **  Qualified 
Privilege."  Every  fair  and  accurate  report  of  any  proceeding  in  a 
court  of  law  was  privileged,  unless  the  court  has  itself  prohibited  the 
publication,  or  the  subject-matter  of  the  trial  was  unfit  for  publication. 
That  was  so  even  where  an  application  was  made  to  the  court  ex  parte. 
All  comment  must  be  reserved  till  the  trial  was  over.  Similarly,  a 
fair  and  accurate  report  of  any  proceeding  in  either  House  of  Parlia- 
ment was  privileged  although  it  contained  matter  defamatory  of  an 
individual.  At  one  time,  only  proceedings  of  a  public  meeting  were 
privileged  at  common  law.  The  lecturer  referred  to  the  deeisioD  of 
the  Court  of  Appeal  in  Purcell  v.  Sowier^  and  the  Newspaper  Libd 
and  Registration  Act.  The  Law  of  Libel  Amendment  Act,  1888, 
defined  *' public  meeting"  to  mean  any  meeting  bond  fide  and  law- 
fully held  for  a  lawful  purpose-  and  for  the  furtherance  or  discussion 
of  any  matter  of  public  concern,  whether  the  admission  thereto  be 
general  or  restricted.  The  next  question  discussed  was  malice.  Dr. 
Blake  Odgers  said  that,  as  soon  as  the  judge  ruled  that  the  occasion 
was  privileged,  the  plaintiff  had  to  prove  malice.  Malice  did  not  mean 
malice  in  law,  a  term  in  pleading,  but  actual  malice,  a  wrong  feeling 
in  a  man's  mind.  It  might  be  proved  by  extrinsic  evidence,  showing 
that  there  were  former  disputes  or  ill-feeling  between  the  parties,  or 
other  libeli^  or  slanders  published  by  the  defendant  or  the  plaintiff. 
Or  it  might  be  proved  by  intrinsic  evidence,  such  as  the  unwarranted 
violence  of  defendant's  language,  or  the  unnecessary  extent  given  to 
the  publication. —  Montreal  Legal  News. 


Ought  the  I^bofbssion  to  be  Asked  to  Spare  nn  Court  Fctilb 
Litigation? — Mr.  Justice  Kekewich  appears  to  think  so.  In  proceed- 
ings against  the  Cheque  Bank  Limited  he  said:  '*  Therefore,  treating 
this  case  as  a  case  of  substance,  I  have  no  difficulty  at  all  in  coming 
to  the  conclusion  that  this  balanoe-sheet  is  honest  and  correct,  and  that 
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the  dividend  which  is  proposed  to  be  paid  has  been  properly  earned, 
and  may  properly  be  paid."     Then  his  Lordship  proceeded: — 

But,  nnfortanately,  there  Is  another  aspect  to  the  case.  The  Cheque  Bank 
have  no  right  to  compUin ;  bnt  I  think  the  conrt,  as  representing  the  pnblic>  has 
a  very  large  right  to  complain.  No  time  is  wasted  in  deciding  points  of  law 
between  suitors;  no  time  Is  wasted  in  threshing  out  the  facts  which  are  neces- 
sary for  the  decision  of  points  of  law ;  but  time  is  more  than  wasted  ^  it  is 
squandered  —  when  it  is  taken  up  by  bringing  forward  speculative  cases  like 
this  for  some  motive,  which  I  do  not  pretend  to  discern,  with  a  vijew  to  bring 
aspersions  against  some  persons  or  companies,  and  when  it  is  supported  by 
such  attempts  at  evidence  as  we  have  heard  here  to-day.  That  I  think  one  has 
a  right  to  complain  of.  I  am  always  vexed,  and  I  am  extremely  vexed  to-day, 
that  the  legal  profession  should  have  been  Induced  to  be  brought  into  such  a 
case  as  this.  Counsel  must  do  their  duty,  I  know,  and  make  the  best  of  the 
materials  they  have;  and,  tmfortunately,  if  they  have  no  good  materials,  they 
are  sometimes  obliged  to  make  the  best  they  can  of  bad.  But  all  this  fringe  — 
less  than  fringe  —  outside  ornament  —  about  Mr.  Hartmont,  and  Messrs.  Arm- 
strong and  Co.,  and  many  other  things  —  what  they  have  to  with  the  case  I  do 
not  know,  the  only  case  really  worth  raising  in  a  court  of  law  being  the  one 
which  I  have  mentioned,  and  have  disposed  of  on  a  substantial  ground.  Un- 
fortunately, a  great  deal  of  time  has  been  wasted,  and  the  case  is  one  which 
does  not  do  very  much  credit  to  a  court  of  justice  —  at  any  rate,  very  little  in- 
deed to  the  plaintiff,  or  those  who  support  him.  I  think  counsel  have  done 
their  duty,  and  but  for  that,  perhaps,  we  should  have  been  here  for  another  day 
or  two. 

The  learned  judge  seems  to  draw  a  distinction  between  counsel  and 
the  legal  profession,  by  which  we  presume  he  means  solicitors.  Soli- 
citors must  act  for  clients ;  counsel  must  act  on  the  instructions  of 
solicitors.  Neither  is  to  say  they  will  not  act  because  the  evidence  is 
insufficient.  They  advise  it  is  so  —  the  client  determines  to  proceed. 
What  would  Mr.  Justice  Eekewich  have  either  branch  of  the  profession 
do?  —  Law  Times  (London). 


Action  aoadist  Third  Pbbson  fob  PBBVBMTiNa  thb  EMvoBOBiiBifT 
OF  JnDOMBin*8  or  Libns. —  We  take  the  following  from  the  April  num- 
ber of  the  Harvard  Law  Review : — 

A  recent  New  Tork  decision  seems  to  show  pretty  plainly  that  one  should 
not  induce  or  aid  a  third  party  to  commit  a  breach  of  legal  duty  to  another, 
unlett  be  wishes  to  answer  the  injured  party  in  an  action  at  law.  The  court 
decided  In  this  case,  Hoefler  v.  Hoefler,^  that  an  action  simUar  to  an  action  on 
the  case  at  common  law  will  lie  by  a  wife  in  whose  favor  alimony  has  been 

»  42  N.  Y.  Supp.  1086. 
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decreed  pending  divorce  proceedings,  against  one  who  has  induced  and  aided 
the  husband  to  leave  the  State  in  order  to  avoid  the  payment  of  the  alimony. 
The  same  result  was  reached  in  the  old  case  of  Smith  v,  Tonstall«i  where  the 
plaintiff  had  obtained  a  valid  judgment  against  a  third  party,  and  the  defend- 
ant afterwards,  to  injure  the  plaintiff,  induced  the  third  party  to  confess  a 
fraudulent  judgment,  in  consequence  of  which  the  plaintiff  was  unable  to 
secure  the  payment  of  his  claim.  Michalson  v.  All,'  a  case  recently  decided  in 
South  Carolina,  illustrates  the  same  principle.  Here  the  defendant  in  collu- 
sion with  the  owner,  placed  farm  products  subject  to  an  agricultural  lien 
beyond  the  reach  of  the  lienor,  and  it  was  held  that  the  latter  could  recover.* 
Lamb  «.  Stone,^  seems  inconsistent  with  these  decisions.  This  case  decided 
that,  where  the  defendant  had  fraudulently  purchased  the  property  of  a  debtor 
and  had  induced  him  to  leave  the  State  to  avoid  paying  his  creditor,  an  action 
by  the  creditor  would  not  lie.  Klous  v.  Hennessey'  similarly  gives  no  relief  to 
the  creditor.  These  decisions,  however,  are  placed  upon  the  ground  that,  at 
the  time  of  the  defendant's  acts,  the  debtor  was  as  yet  under  no  legal  obligation 
to  the  creditor  by  reason  of  a  judgment,  lien  or  similar  proceeding,  and  that 
therefore  the  damage  to  the  creditor  was  too  remote  and  contingent  to  admit  a 
recovery.  While  the  justice  of  this  position  seems  doubtful,  and  while  the 
question  as  to  whether  the  creditor  would  have  secured  a  legal  right  against 
the  debtor  might  well,  it  is  conceived,  have  been  left  to  the  jury,  these  cases 
are  clearly  distinguishable  from  Hoefler  v.  Hoefler  on  the  ground,  as  already 
indicated,  that  in  the  latter  the  third  party  was  already  under  a  legal  dut^  to 
the  plaintiff,  and  that  the  damage,  the  loss  of  the  alimony,  was  therefore  the 
direct  and  natural  result  of  the  defendant's  acts.  Whether  or  not  the  defend- 
ant in  Hoefler  v,  Hoefler  might  have  been  held  answerable  in  contempt  proceed- 
ings, as  suggested  by  the  court,  there  seem  to  be  reason  and  good  sense,  as 
well  as  authority,  in  favor  of  compelling  the  defendant  in  such  a  case  toresiK>nd 
in  damages  to  the  injured  party. 


Thb  Reform  in  Diobsting  Decisions:  Not  Digesting  Anything 
THAT  HAS  NOT  Bebn  Officiallt  REPORTED. —  The  Albany  Law  Journal 

says: — 

It  is  gratifying  to  learn  that  a  reform  is  to  be  instituted  in  the  matter  of 
digesting  reports  of  the  decisions  of  the  courts.  Serious  complaint  has  been 
made  by  lawyers,  as  well  as  by  leading  papers,  of  the  digesting  of  decisions  as 
they  appear  in  unot&cial  reports,  and  that  there  are  no  citations  of  the  ofllcial 
reports,  except  in  those  cases  where  the  ofllcial  volumes  come  out  prior  to  the 
time  of  their  going  to  press  with  the  annuals  of  these  digests.  The  objections 
to  this  practice  are  so  many  and  obvious  that  there  is  no  need  of  enumerating 
them;  and  no  one  will  be  likely  to  dispute  the  proposition  that  no  case  ought 
to  be  digested  in  any  permanent  form  until  it  has  been  officially  reported. 

1  Carthew,  3.  *  U  Pick.  527. 

s  21  S.  E.  Rep.  328.  «  18  R.  I.  882. 

s  See  also  Adams  v.  Paige,  7  Pick.  542. 
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The  Albany  Law  Journal  folly  agrees  with  the  Ambrioak  Law  Review  when  it 
remarks  that  '*  if  this  policy  had  been  adopted  in  the  first  Instance  by  the  West 
Publishing  Company  and  by  the  Lawyers'  Cooperative  Publishing  Company 
with  regard  to  the  annuals  of  their  respective  digests,  we  should  not  have  been 
obliged  to  run  the  hazard  of  citing  decisions  which  are  no  decisions;  nor 
should  we  have  been  obliged  to  resort,  in  order  to  search  for  the  official  re- 
ports, to  that  abominable  expedient  of  the  St.  Paul  house,  known  as  the 
"  Blue-Label  Book."  With  a  view  of  remedying  this  unsatisfactory  state  of 
things,  the  Lawyers*  Cooperative  Publishing  Company  have  determined  upon 
a  new  departure  by  which  their  permanent  volumes  are  to  be  semi-annuals. 
The  temporary  volumes,  which  are  to  be  designed  to  keep  abreast  with  the 
work  of  the  courts,  will  hereafter  be  issued  in  the  form  of  quarterlies,  bound 
in  paper  covers.  A  permanent  volume  will  be  issued  every  six  months,  which 
will  include  no  case  which  has  not  been  officially  reported.  This  is  certain  to 
prove  a  very  satisfactory  scheme,  and  the  example  of  the  Rochester  house 
ought  to  be  followed  by  the  St.  Paul  publishers  without  delay. 


The  Immukitt  of  Cobporationb  in  Missouri. —  Last  winter  the  Bar 
Association  of  St.  Louis  presented  a  bill  to  the  legislature  of  Missouri 
to  restrain  corporations  from  preferring  particular  creditors  in  con- 
templation of  insolvency.  The  bill  passed  both  Houses  by  overwhelm- 
ing majorities,  but  was  vetoed  by  the  Governor.  The  Gk>vemor  in  his 
veto  message  said:  '^The  real  mischief  and  rank  injustice  which  the 
bill,  under  the  guise  of  fairness,  will  work  in  every-day  business  cor- 
porations cannot  be  fully  conceived."  It  is  staggering  that  any  State 
has  a  chief  magistrate  who  can  write  such  stuff.  It  is  a  view  bounded 
by  the  horizon  of  the  country  banker  and  note-shaver.  It  is  well- 
known  that  all  kinds  of  business  in  Missouri  are  conducted  by  corporate 
organizations.  It  is  equally  well  known  that  when  a  Missouri  corpora- 
tion fails,  the  preferences  are :  First,  to  the  local  banker ;  secondly,  to 
the  directors ;  thirdly,  to  the  relatives  of  the  directors ;  then  to  favored 
creditors  in  the  order  of  the  desire  to  bestow  favors  and  get  something  in 
future.  So  far  as  we  know,  the  power  of  trading  companies  to  prefer 
particular  creditors  has  never  existed  in  England.  It  was  abolished 
several  years  ago  in  Arkansas,  and  it  does  not  appear  that  any  **  mis- 
chief or  rank  injustice"  has  been  produced  by  its  abolition.  The 
climax  has  lately  been  capped  by  a  decision  of  the  Supreme  Court  of 
Missouri  which  squarely  upholds  the  right  of  an  insolvent  corporation 
to  prefer  its  own  directors.  The  directors,  having  the  inside  knowledge 
of  when  the  corporation  is  going  to  fail,  can  thus  always  decure  them- 
selves at  the  expense  of  the  very  men  whom  they  induced  to  confide  in 
the  solvency  of  their  concerns.     Such,  we  are  pained  to  write,  is  Mis- 
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souri  justice.  With  such  law  in  force,  no  Missouri  corporation  is  worthy 
of  any  mercantile  credit  whatever.  If  we  add  to  this  the  fact  that 
Missouri  has  now  adopted  the  ^'  chips  and  whetstones  "  doctrine,  under 
which,  although  the  statute  requires  one-half  of  the  capital  of  a  trading 
corporation  to  be  paid  up  in  cash,  it  can  be  paid  up  in  anything  which 
the  promoters  may  please  to  call  cash,  the  same 'being  something  which 
the  corporation  might  buy,  and  at  any  valuation  which  they  are  pleased, 
in  the  absence  of  fraud,  to  regard  as  the  true  valuation.  Notliing  but 
express  fraud  —  a  positive  intent  to  cheat  somebody  —  will  enable 
shareholders,  who,  knowing  the  manner  in  which  the  shares  have  been 
paid  for,  have  become  the  purchasers  of  them,  to  be  assessed  for  the 
benefit  of  the  creditors  of  the  corporation.  It  was  so  held  where,  on 
the  same  day  on  which  the  shares  of  a  corporation  had  been  paid  up  in 
property,  the  shareholder,  knowing  all  the  circumstances,  turned  around 
and  sold  them  to  third  parties  knowing  all  the  circumstances,  at  ten 
cents  on  the  dollar.^  The  law  of  private  corporations,  as  established 
by  the  Supreme  Court  of  Missouri,  then  is :  1.  That  a  corporation  can 
be  organized  and  *'  stocked  "  by  turning  in  personal  property  at  any- 
thing which  in  '*  good  faith  "  the  promoters  may  choose  to  regard  as 
worth  the  shares  issued  for  it.  2.  That  when  the  directors  find  the  con- 
cern insolvent,  they  can  take  care  of  the  local  banker  and  note-shaver 
and  use  the  very  goods  shipped  to  them  by  their  Eastern  creditors  to  do 
this.  3.  They  can  prefer  themselves  as  creditors,  converting  the  very 
goods  which  they  have  induced  the  Eastern  creditors  to  ship  to  them 
into  money  for  that  purpose*  Debauchery  and  rascality  could  go  no 
further. 


Book  Tariffs.  — Mr.  J.  T.  Bulmer,  of  Halifax,  N.  S.,  has  a  com- 
munication  in  the  Evening  Mail,  of  that  city,  of  May  11th,  in  which  he 
states,  in  a  summary  way,  the  condition  of  the  world  in  r^ard  to 
tariffs  upon  books.  He  shows  that  in  1883,  books  were  free  in  every 
country  of  Europe  except  Turkey  and  Spain.  Turkey  taxed  them  at 
the  rate  of  7.20  per  cent  ad  valorem^  while  Spain  showed  its  appreciation 
of  literature  by  lumping  them  together,  weighing  them,  and  taxing 
them  at  so  much  per  hundredweight.  This  reminds  the  writer  of  the 
fact  that  he  once  paid  duty,  in  an  Italian  custom  house,  on  French 
photographs  after  they  had  been  weighed  on  an  enormous  pair  of  steel* 
3rards.  Mr.  Bulmer  refers  to  the  fact  that  '*  the  wires  are  throblHng 
the  news  that  the  amended  tariff  of  the  United  States  declares  tor  free 

»  Wolfolk  V,  January,  181  Mo.  620,  629. 
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books,"  and  he  denoances  the  policy  of  Canada  of  taxing  foreign 
books,  cliarts,  maps,  scientific  instraments,  etc.,  as  being  ^^like  the 
fleece  of  the  Hebrew  warrior,  dry  in  the  midst  of  benignant  and  fertil- 
izing dew."  He  declares  that  sach  a  policy  **  pats  out  the  fires  of 
every  thought  factory  in  Canada,  and  so  far  as  it  goes,  condemns  the 
country  to  an  ignorance  as  dense  as  that  enveloping  the  ministers  who 
enacted  it,  and  any  member  of  Parliament  who  will  be  found  support- 
ing it."  He  calls  it  '*  this  senseless  tariff  flounder."  He  does  not,  so 
far  as  we  see,  draw  attention  to  the  fact  that  the  real  promoters  of  this 
species  of  tariff  are  the  publishers  and  the  printers. 


A  Lib  Which  Caused  a  Shock  Which  Caused  an  Illness. —  Mr. 
Justice  Wright  and  a  common  jury  had  before  them  last  week  the  very 
interesting  case  of  Thomas  and  Lavinia  Wilkinson  v.  Downton. 
Before  the  trial  began  the  learned  judge  looked  somewhat  contemptu- 
ously at  the  statement  of  claim,  and  asked  Mr.  Warburton  (counsel 
for  the  plaintiff)  whether  he  had  any  authority  for  saying  that  such  an 
action  would  lie.  The  important  paragraphs  of  the  statement  of  claim 
are  worth  reproduciog  exactly  as  they  stood: — 

*'  2.  On  the  9th  of  April,  1896,  the  plaintiff  Thomas  Andrew  Wil- 
kinson went  by  train  to  see  the  Harlow  races,  and  in  the  evening  of  the 
same  day,  the  plaintiff,  Thomas  Andrew  Wilkinson,  being  then  absent, 
the  defendant  entered  the  public-house  at  25  St.  Paul's  road, 
and  then  and  there  falsely,  fraudulently,  and  maliciously  told  the 
plaintiif  Lavinia  Ehzabeth  Wilkinson  that  he  had  received  a  message 
from  her  said  husband  that  the  said  Thomas  Andrew  Wilkinson  had  had 
a  smash-up  and  was  at  that  time  Ijdng  at  the  Elms  public-house,  Ley- 
tonstone,  and  that  the  said  Thomas  Andrew  Wilkinson  had  desired  the 
said  defendant  to  request  the  plaintiff  Lavinia  Elizabeth  Wilkinson  to 
go  down  at  once  with  a  cab  and  fetch  some  pillows  to  take  her  husband 
home.  The  said  defendant  further  falsely  and  maliciously  said  to  the 
plaintiff  Lavinia  Elizabeth  Wilkinson  that  her  said  husband  had 
returned  from  the  races  with  some  friends  in  a  wagonette  and  was 
seriously  injured,  all  of  which  statements  the  said  defendant  well 
knew  to  be  false  and  fraudulent  and  spoken  by  him  the  said  defend- 
ant with  intent  maliciously  to  and  well  knowing  that  he  would  thereby 
aggrieve,  injure  and  annoy  the  said  plaintiff,  Lavinia  Elizabeth 
Wilkinson. 

*^  8.  By  reason  of  the  said  false,  fraudulent,  and  malicious  state- 
ments of  the  said  defendant,  the  plaintiff  Lavinia  Elizabeth  Wilkinson 
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suffered  great  mental  angaish,  and  was  made  seriously  ill,  and  her  hair 
was  turned  white,  and  her  life  was  for  some  time  in  great  danger,  and 
the  plaintiff  Thomas  Andrew  Wilkinson,  by  reason  of  the  grievances 
herein  complained  of,  has  suffered  distress  of  mind  on  account  of  his 
said  wife's  condition,  and  incurred  considerable  expense  for  medical 
attendance  on  his  said  wife,  and  otherwise  in  respect  of  her  said  illness, 
and  has  lost  the  services  of  his  said  wife,  and  has  been  otherwise 
damnified.'* 

The  learned  judge  allowed  the  plaintiffs  to  amend  their  statement  of 
claim  by  adding  a  claim  which  had  been  added  for  the  expenses  directly 
caused  by  the  false  statement  —  viz.,  the  expenses  of  the  messengers, 
whom  the  wife  sent  to  bring  the  husband  back.  This  damage  the 
learned  judge  in  the  early  part  of  the  proceedings  considered  to  be  the 
only  damage  for  which  the  plaintiffs  could  in  any  case  sustain  tiieir 
claim. 

Such  was  therefore  the  final  form  of  the  statement  of  claim,  which 
in  its  original  form  had  caused  Mr.  Justice  Wright  to  ask  whether  there 
was  any  authority  for  such  an  action.  Mr.  Warburton  answered  that 
there  was  plenty  of  authority,  from  Palsey  v.  Freeman  ^  downwards. 
The  judge  said  that  he  thought  that  the  plaintiffs  might  recover  the 
damage  to  which  he  alluded,  and  he  therefore  allowed  the  counsel  for 
the  plaintiffs  to  open  their  case. 

The  case  was  accordingly  opened,  and  facts  suflicient  to  sustain 
the  allegations  which  we  have  cited  were  proved.  Mr.  Abinger,  for 
the  defendants,  ridiculed  the  story  of  the  hair  turning  white.  Yet  that 
is  a  recognized  phenomenon,  the  notion  of  which  Lord  Byron  made 
familiar  in  the  well-known  lines  in  which  he  explained  that  the  case  <^ 
the  Prisoner  of  Chillon  was  different: — 

My  hair  is  grey,  but  not  with  years, 

Nor  grew  it  white 

In  a  single  night 
As  men*8  have  grown  from  sadden  fears. 

Mr.  Abinger  tried  to  show  that  no  real  deception  had  been  practiced, 
and  that  no  real  shock  had  been  suffered ;  but  that,  in  the  language  of 
his  pleading,  the  words  were  '*  spoken  humorously  and  by  the  way  of  a 
joke,  and  were  so  understood  by  the  plaintiff."  He  also  suggested 
that  they  were  not  spoken  by  the  defendant  at  all,  but  by  anotiier  man 
called  Boorer,  and  Boorer  corroborated  him  in  this.  But  the  jury 
believed  otherwise.  They  found  that  the  defendant  had  spoken  the 
words ;  that  he  meant  them  to  believed  and  acted  on ;  that  they  were 

1  3  Terra  Rep.  61. 
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false  to  his  knowledge ;  that  they  were  believed  and  acted  on ;  and  the 
medical  testimony  satisfied  them  tliat  a  serious  illness  resulted  as  the 
effect  of  what  was  said.  They  found  that  the  messenger's  expenses 
were  only  Is.  lO^d.,  but  they  assessed  the  damages  on  the  score  of 
illness  resulting  from  the  shock  at  £100. 

Could  this  sum  be  recovered?  If  I  maliciously  tell  you  a  lie,  which 
gives  you  a  shock,  which  causes  a  serious  illness,  am  I  responsible  in 
damages  for  the  effect  of  my  words? 

The  point  is  novel,  but  we  think  that  our  readers  will  incline  to  the 
opinion  that  the  answer  should  be  '^  Tes.*'  And  so  Mr.  Justice  Wright 
decided,  in  spite  of  his  previous  hesitation  so  to  do. 

He  did  not  think  that  Pasley  v.  Freeman  ^  and  Langridge  v.  Levy  ^ 
carried  the  plaintiffs  very  far.  In  the  first  of  these  cases  the  lie  was, 
**John  Christopher  Falch  is  a  person  safely  to  be  trusted  and  given 
credit  to,* '  and  the  injury  was  that  the  plaintiff  thereby  lost  certain  goods , 
wares,  and  merchandises,  and  the  value  thereof ;  and  in  the  second  the 
lie  was,  '*  This  gun  was  made  by  Nock,  and  is  good,  safe,  and  secure," 
and  the  injury  was  the  destruction  of  the  plaintiff's  son's  left  hand  by 
its  explosion.  Only  the  Is.  lO^d.,  the  expenses  of  the  messengers, 
could  in  the  present  case  be  recovered  upon  a  principle  similar  to  that 
of  those  cases. 

The  judge  thought,  however,  that  the  £100  might  be  recovered  upon 
another  ground.  ^*  The  defendant,"  said  he,  '^  has  willfully  done  an  act 
calculated  to  cause  physical  pain  to  the  plaintiff,  i.  6.,  to  infringe  her 
legal  right  to  personal  safety,  and  has,  in  fact,  thereby  caused  physical 
pain  to  her.  This  willful  injuria  is  in  law  malicious,  although  no  mali- 
cious purpose  to  cause  the  harm  which  was  caused,  nor  any  motive  of 
spite,  .was  imputed  to  the  defendant." 

Was  the  damage  too  remote  ?  The  case  of  the  Victorian  Railway 
Commissioners  v.  Coultas  ^  was  relied  upon  by  the  defendant  as  show- 
ing  that  it  was  so.  In  that  case  the  Privy  Council,  arguing  that  dam- 
ages in  a  case  of  negligent  collision  must  be  the  natural  and  reasonable 
result  of  the  defendant's  act,  considered  that  damages  claimed  on 
account  of  a  nervous  shock  or  mental  injury  caused  by  fright  at  an 
impending  collision  were  too  remote.  Mr.  Justice  Wright  said  that 
the  Court  of  Appeal  had  treated  this  case  as  ^'  open  to  question"  in 
the  later  case  of  the  signalman.^  But  that  case  was  quite  different ; 
it  was  an  action  of  contract,  and  all  that  the  Master  of  the  BoUs  said 

1  8  Term  Bep.  51.  ^  Pngh  v.  London,  Brighton,  and 

>  2  M.  &  W.  519.  South  Coast  Ballway  Company,  74  L. 

s  58  L.  T.  Bep.  890.  T.  Bep.  724. 
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about  the  Privy  Council  case  was:  '^  It  is  unnecessary  to  say  anything 
with  regard  to  that  case,  except  that,  being  simply  an  action  for  n^li- 
gence,  it  was  quite  a  different  kind  of  case  from  the  present  one."  In 
any  case  no  doubts  thrown  upon  the  correctness  of  the  decision  by  the 
Court  of  Appeal,  nor  by  the  Irish  Exchequer  Division,  who  somewhat 
disapproved  of  it  in  the  interesting  ease  of  Bell  v.  The  Great  Northern 
Railway  Company  ^  nor  the  dissent  of  the  Supreme  Court  in  New 
York,  nor  the  condemnation  of  eminent  writers  of  text-bck)k8,  coukl 
overthrow  the  authority  of  the  judgment  unanimously  arrived  at  by 
Lords  Fitzgerald  and  Hobhouse,  Sir  Barnes  Peacock,  and  Sir  Hichard 
Couch. 

Was,  then,  the  Victorian  Railway  Commissioners  t;.  Coultas  distin? 
guishable  from  the  present  case?  The  learned  judge  thou^t  that  it 
was  at  any  rate  ''not  altc^ether  in  point."  **  For,"  said  he,  *  there 
was  not  in  that  case  any  element  of  willful  wrong,  nor,  perhaps,  was 
the  illness  so  direfi^t  and  natural  a  consequence  of  the  defendant's 
wrong  as  in  this  case." 

Then  there  was  the  case  of  Allsop  v,  Allsop  ^  where  the  cause  of 
action  was,  as  in  this  case,  '*  a  lie  which  caused  a  shock  which  caused 
an  illness."  Tlie  lie  in  that  case  was,  *'  You,  the  plaintiff,  have  com- 
mitted adultery  with  me,"  and  the  plaintiff  ''  by  reason  of  the  com- 
mitting of  the  grievances  became  and  was  ill  and  unwelL"  The  court 
decided  in  favor  of  the  defendant — a  decision  afterwards  approved  by 
the  House  of  Lords  in  Lynch  t;.  Knight.^  But  there  the  rationaXe  of 
the  decision  against  the  plaintiff  depended  upon  the  particular  form 
of  action  —  an  action  of  slander  imputing  unchastity  to  a  woman,  in 
which  action  at  that  date  it  was  necessary  to  prove  special  damage. 

Mr.  Justice  Wright,  therefore,  received  no  assistance  from  the 
authorities,  and  treated  the  case  as  one  of  first  impression.  If  not 
overruled,  it  will  be  for  all  time  a  leading  case ;  and  it  seems  certainly 
desirable  that  when  A.,  in  the  words  of  the  judge,  '^  has  willfully  done 
an  act  calculated  to  cause  physical  pain  to  B.,  t.  e.,  to  infringe  her 
legal  right  to  personal  safety  and  has  in  fact  thereby  caused  physical 
pain  to  her,"  A.  should  be  responsible  in  damages. —  £.  A.  J.,  in  tlie 
Law  Times  (JEiOndon). 


Mb.  Calhoun  as  a  Lawtbb. —  Abbeville  County,  South  Carolina, 
was  the  birthplace  of  Mr.  Calhoun.  Mr.  Webster,  in  one  of  his 
great  speeches,  refers  to  this  county.     At  Abbeville,  the  oonnty-seat, 

1  L.  Bep.  26  C.  L.  Ir.  428.  *  2  L.  T.  Rep.  290.  *  9  H.  L.  Cas.  677. 
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Mr.  CalhouD  had  a  law  office  and  for  a  short  time  practiced  his  pro- 
fession. The  Calhoun  family  were  among  the  first  settlers  of  this 
county,  and  their  descendants  are  still  to  be  found  here.  Even  to-day 
one  of  the  neighborhoods  in  the  lower  section  of  the  county  is  known 
as  Calhoun's  mills.  Near  these  mills  the  great  Carolina  statesman  was 
bom  and  had  his  home,  though  he  afterwards  removed  to  Pendleton  in 
Anderson  County  now,  according  to  the  present  division  of  county 
lines.  And  yet  it  is  strange  how  little  can  be  learned  of  Mr.  Calhoun 
from  our  oldest  settlers.  Were  we  to  discard  histories  and  books  of 
that  character,  we  would  be  able  to  obtain  but  little  information  con- 
cerning him.  The  writer  resides  in  the  city  of  Abbeville,  and  he  finds 
oar  people  somewhat  at  sea  as  to  where  Mr.  Calhoun's  law  office  stood. 
Some  of  the  recoUectioDs  and  impressions  which  have  been  handed 
down  I  will  relate.  It  is  said  that  Mr.  Calhoun,  while  practicing  his 
profession  on  one  occasion,  had  one  of  his  complaints  demurred  to. 
Under  the  peculiar  circumstances  of  the  case  he  regarded  the  demurrer 
as  a  reflection  on  himself,  and  to  some  of  his  friends  he  said  that  if  the 
demurrer  was  sustained  he  would  challenge  the  counsel  upon  theoppos- 
ing  side.  Fortunately  the  demurrer  was  overruled.  This  is  said  to 
have  been  the  nearest  he  ever  came  to  fighting  a  duel.  A  distinguished 
lawyer  of  the  Abbeville  bar  recounts  the  following  circumstance  winch 
he  got  from  the  lips  of  an  old  man  who  once  lived  in  the  county:  At 
a  gathering  tliere  were  a  number  of  prominent  speakers,  but  none  of 
them  seemed  to  secure  the  full  attention  of  the  audience.  When,  how- 
ever, Mr.  Calhoun  began  to  speak  the  crowd  gathered  around  and 
listened  for  an  hour  with  the  most  intense  interest  The  old  man  said 
that  he  was  the  most  interesting  and  delightful  speaker  he  ever  heard. 

While  Mr.  Calhoun  was  a  profound  thinker  and  extremely  logical,  it 
it  is  said  that  his  reading  was  not  very  wide  in  its  range  or  varied  in 
character.  I  have  been  told  that  in  his  speeches  and  writings  only  one 
classical  quotation  can  be  found  and  that  is  ^'  Timeo  Danaos  et  dona 
ferentes." 

While  he  was  a  member  of  Congress  someone  asked  him  if  he  read 
much,  and  his  reply  was:  '^  No,  I  only  read  the  newspapers  so  as  to 
keep  up  with  the  current  thought.'^ 

Another  distinguishing  characteristic  was  this.  He  thought  out  and 
arranged  in  his  mind  beforehand  his  speeches  just  as  he  afterwards 
delivered  them  even  to  the  very  language  and  forms  of  exinression. 
When  we  remember  the  character  of  Mr.  Calhoun's  speeches  —  their 
depth  and  profundity  of  thought,  their  clear  and  logical  style,  and  the 
beauty  and  simplicity  of  language  which  pervaded  them, —  and  then 
VOL.  XXXI.  38 
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when  we  know  also  the  fact  that  these  speeches  were  all  thooght  oat 
beforehand  even  to  the  very  words — written  out  in  the  mind,  if  we 
may  so  speak, —  then  we  must  be  more  than  ever  impressed  with  the 
fact  that  he  possessed  a  mind  far  out  of  the  common  run. 

Those  who  remember  to  have  met  him  were  all  impressed  with  his 
conversational  talent.  He  was  a  fine  talker  and  those  who  heard  him 
were  sure  to  be  pleased  with  him. 

He  was  fond  of  young  people  and  especially  delighted  to  be  in  their 
company.  One  of  our  oldest  citizens  remembers  to  have  met  him  in  this 
city  on  one  occasion  as  he  was  on  his  way  to  Washington  to  attend 
Congress,  and  he  says  that  he  was  very  much  impressed  with  Mr.  Cal- 
houn's rare  conversational  powers  and  his  great  interest  in  the  young 
men  whom  he  met.  Walter  L.  Miller. 

Abbeville,  8.  C. 


The  Practice  of  Law  in  New  York  Cmr. —  The  old  practice  of  a 
young  man  just  admitted  of  '^  hanging  out  his  shingle  "  in  New  York 
City  has  become  nothing  more  than  a  tradition,  according  to  a  writer 
in  the  New  York  Sun.  In  that  city  more  than  99  per  cent  of  the 
young  lawyers  do  not  even  take  4e8k  room  as  independent  practi- 
tioners,  but  become  law  clerks.  That  means  working  under  orders, 
submitting  to  the  drudgery  that  the  older  clerks  will  not  endure  and 
sinking  one's  identity  behind  the  army  of  assistants  that  the  members 
of  the  firm  direct  This,  moreover,  is  not  solely  the  experience  of  the 
clerk  and  the  young  attorney.  There  are  hundreds  of  lawyers  in  that 
city,  men  in  the  prime  of  life  and  members  of  well-established  firms, 
who  are  never  heard  of,  for  the  simple  reason  that  their  names  do  not 
appear  in  the  firm's  style,  and  that  business  is  transacted  with  the 
firm  or  corporation  (as  it  might  be  called),  the  individual  being  of 
little  moment. 

The  conduct  of  one  of  these  large  offices  is  similar  in  a  great  many 
respects  to  the  management  of  a  great  newspaper  office.  The  office 
staff  is  usually  divided  into  two  general  classes.  There  is  the  corps  of 
business  clerks  having  nothing  to  do  whatever  with  law  matters.  They 
attend  solely  to  the  commercial  requirements  of  the  firm  and  perform 
their  duties  under  regulations  similar  to  those  of  any  other  business 
establishment.  They  are  directed  in  their  labors  by  a  chief  derk,  who 
is  responsible  to  the  member  of  the  firm  who  takes  supervision  of  the 
office  assistants. 

The  corps  of  law  clerks  is  the  one  of  which  the  aspiring  young  at- 
torney becomes  a  member.  They  have  wholly  to  do  with  law  matters. 
These  clerks  are  young  men  and  women  who  are  studying  for  the  bar  or 
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have  been  admitted.  Of  the  latter  class  it  is  true  the  most  are  young 
men,  but  unfortunately,  it  is  a  fact,  and  one  that  often  demonstrates  the 
fault  of  the  new  system,  that  a  lawyer  with  fair  capabilities  never 
rises  above  the  grade  of  the  law  clerk.  Just  how  many  of  these  law 
clerks  there  are  is  not  a  matter  of  statistics,  and  it  would  be  very  diffi- 
cult to  make  anything  like  a  correct  estimate.  Their  number  will 
reach  into  thousands  and  the  tens  of  thousands.  Add  to  this  number 
those  in  Brooklyn,  and  the  total  will  be  increased  by  some  thousands 
more. 

The  law  clerks  are  captained  by  a  clerk,  who  is  dignified  by  the 
title  of  managing  clerk.  In  almost  all  cases  he  is  a  lawyer  and  the 
senior  clerk  in  the  office.  In  many  instances  he  is  in  the  prime  of  life. 
In  large  offices  the  managing  clerk  has  usually  worked  himself  up  from 
office  boy  or  student. 

So  extensive  is  the  tendency  toward  Mie  consolidation  of  all  of  the 
law  business  with  very  large  firms,  to  the  exclusion  of  the  small  practi- 
tioner, that  some  of  these  managing  clerks  have  from  twenty-five  to 
thirty  men  working  under  them. 

It  used  to  be  the  general  impression,  and  the  fact  as  well,  that  when 
a  lawyer  had  made  his  reputation  he  didn't  trifle  with  very  small  cases. 
Under  the  present  system,  however,  this  is  all  changed.  One  of  these 
large  law  corporations  never  finds  the  case,  with  certain  limitations, 
that  is  too  small  for  its  attention.  This  further  complicates  the  duties 
of  the  managing  clerk. 

The  under  clerks  find  out  what  they  have  to  do  from  the  managing 
clerk,  and  this  dignitary  gives  out  his  orders  in  much  the  same  way  that 
a  city  editor  does  to  his  staff  of  reporters.  The  managing  clerk  has 
both  his  case  book  and  his  calendar.  In  his  case  book  are  entered 
all  of  the  cases  as  they  come  into  the  office,  classified  as  to  the 
course  in  which  they  arise,  and  sometimes  by  the  nature  of  the  action. 
This  classification  having  been  made,  the  cases  are  apportioned  by 
classes  to  the  different  clerks,  who  attend  usually  to  those  particular 
cases.  After  once  having  been  appointed  to  look  after  a  case,  each 
clerk  is  expected  not  only  to  keep  exact  minutes  of  its  progress,  but 
to  report  the  same  to  the  managing  clerk,  who  enters  the  fact  upon  his 
records. 

The  assignment  of  clerks  to  the  attendance  of  cases  in  court  or  to 
the  other  duties  in  the  office  are  made  by  the  day  calendar,  and  usually 
on  the  afternoon  preceding  the  day  on  which  the  duty  is  to  be  per- 
formed. If  the  task  to  be  imposed  be  the  drawing  of  pleadings,  the 
assignment  is  usually  made  before  this,  but  it  is  not  so  necessary  that 
the  managing  clerk  should  look  after  this  particular  line  of  work  on 
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the  day  calendar,  for  it  is  very  rarely  that  a  clerk  having  charge  of  a 
particular  case  overlooks  so  formal  a  matter  as  that. 

The  particularity  with  wliich  details  have  to  be  cared  for  makes 
the  most  rigid  system  necessary.  All  of  the  most  interesting  parts  <^ 
the  practice  are  looked  after  by  the  junior  members  of  the  firm,  or  by 
the  senior  clerks,  who  are  lawyers.  The  pleasing  experiences  of  fame 
and  fortune  that  the  young  man  dreams  of  as  a  student  are  not  open  to 
him  in  the  stem  practical  life  that  he  encounters  in  working  for  one 
of  these  firms.  The  pay  of  the  clerk  ranges  all  the  way  from  $S 
a  week  to  $5,000  a  year.  The  man  who  would  command  the  larger 
sum  must  be  a  well-equipped  lawyer.  If  he  had  been  able  to  establish 
himself  in  business  with  his  ability  at  the  same  period  in  life,  he  ought 
to  be  able  to  get  from  his  practice  three  times  that  sum. 

Whatever  may  be  said  in  favor  of  the  present  system,  it  is  certain 
that  it  is  following  the  consolidation  movement  in  other  lines  of  busi- 
ness. It  is  very  difficult  for  a  young  man,  unless  he  is  exceedingly 
bright,  to  rise  from  the  rank  of  the  clerk  to  that  of  .a  partner  in  the 
firm.  Such  progress  is  known  and  occasionally  noted,  but  it  is  indeed 
rare. —  Law  StuderUa*  Helper  (Detroit). 


iNJUHonoN  IN  THB  FEDERAL  CouRTs.  —  In  an  article  in  the  May 
number  of  the  Tale  Law  JoumoU  on  the  subject  of  ''  Injunction  in  the 
Federal  Courts,"  Mr.  Circuit  Judge  Woods,  of  the  7th  Federal  Cir- 
cuit, after  reviewing  the  principal  Federal  decisions  in  which  the  writ 
of  injunction  has  been  used  in  the  case  of  railway  strikes,  says : — 

The  officers  of  the  American  Railway  Union,  when  arraigned  for  contempt 
demanded  bnt  were  denied  a  trial  by  jury,  and  having  been  found  guilty  by  the 
court,  after  a  protracted  and  formal  hearing,  were  sent  to  jail,  one  for  six 
months  and  the  others  each  for  three  months;  and  though  such  had  always 
been  the  practice,  imd  from  the  nature  of  an  equity  court  there  could  have 
been  no  right  to  a  jury  trial,  this  denial  of  a  demand  for  such  trial  was 
made  the  excuse  or  pretense  for  an  attempt,  not  wholly  unsuccessful,  to  excite 
public  sentiment  against  the  power  of  the  courts,  both  of  law  and  equity,  to 
punish  contempts  of  their  authority,  though  the  power,  as  every  intelligent  man 
must  know,  is  essential  to  the  usefulness  of  a  court,  and  has  been  exercised, 
as  occasion  required,  since  the  government  was  founded.  As  late  as  April, 
1894,  a  juror  in  the  Federal  court  at  Indianapolis,  detected  in  an  effort  to  be 
bribed,  was  summarily  declared  guUty  of  contempt  of  court  and  sent  to  State 
prison  for  fifteen  months;  but  that  Incident  excited  no  fear  that  the  constitu- 
tion was  being  undermined  or  the  liberties  of  the  people  endangered.  It  is 
hard  to  believe  that  any  one  in  his  sober  senses  thinks  the  Imprisonment  of 
Debs  a  dangerous  precedent;  yet  at  the  instigation  of  Grand  Blasters  and 
Grand  Chiefs  of  various  well-kno^tn  and  reputable  organizations,  claiming  to 
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represent  800,000  railroad  empl<3iy6B,  in  whose  behalf  they  especially  urged  that 
in  prosecutions  for  contempt  there  should  be  a  right  of  trial  by  jory,  a  number 
of  bills  on  the  subject  were  introduced  in  the  last  Congress,  one  of  which  was 
passed  by  the  Senate  embracing  that  provision,  together  with  others  which  are 
not  essentially  objectionable.  It  is  not  unreasonable  that  in  a  case  of  contempt 
committed  out  of  the  presence  of  the  court  there  should  be  a  formal  procedure 
upon  affidaTlt  showing  the  facts  siH>po9ed  to  constitute  the  contempt,  to  which 
the  defendant  should  be  allowed  to  make  answer,  and  that  the  trial  should  be 
upon  evidence  adduced  in  open  court.  If  the  practice  in  such  cases  in  any 
court  has  ever  been  essentially  different  the  fact  was  not  disclosed  in  the  Sen- 
ate debate.  The  bill  undertook  to  put  no  limit  upon  the  amount  of  line  or  im- 
prisonment in  such  cases,  but  contained  a  provision  ton  an  i^ypeal^  which  the 
writer  thinks  ought  to  be  allowed  in  cases  of  all  sorts  when  the  matter  is  of 
importance  and  especially  when  personal  liberty  is  involved.  It  might  well 
be  provided,  too,  that  for  a  contempt  infamous  punishment  should  not  be  in- 
flicted.  Such  punishment  can  be  appropriate  only  to  infamous  crimes.  But 
the  privilege  of  trial  by  jury  is  inconsistent  with  the  purpose  of  the  power  to 
punish  in  such  cases,  and  could  only  result  in  crippling  and  demoralizing  the 
courts  in  the  daily  administration  of  justice.  In  a  court  of  law,  if  a  juror  or 
panel  of  jurors  should  refuse  to  attend,  it  would  be  necessary  that  other 
jurors  be  summoned  to  try  thtm  for  the  contempt,  and  what  if  they,  too,  should 
reftise  to  come?  And  what  if  the  marshal  and  his  deputies  should  refuse  to 
serve  the  writs  of  the  court?  An  equity  court  has  no  jury,  and  unless  it  is  to  be 
supplied  with  a  new  and  incongruous  piece  of  machinery  to  be  kept  on  hand, 
or  summoned  when  needed,  solely  for  the  trial  of  contempts  as  they  may  occori 
will  have  to  send  its  contempt  cases  to  a  court  of  law,  to  be  tried  when  in  the 
course  of  business  in  that  court  they  shall  be  reached,  suspending  meanwhile 
its  own  procedure. 

It  is  well  to  observe,  moreover,  that  if  the  trial  by  jury  were  allowed,  a 
strike  like  that  of  1894  at  Chicago  would  have  no  better  chance  of  success. 
Now,  that  the  jurisdiction  of  the  courts  in  such  cases  is  beyond  question, 
an  injunction  would  certainly  issue  as  before,  and  if  not  heeded  the  Pres- 
ident, if  true  to  his  trust,  would  send  the  army  as  before  to  compel  sub- 
mission ;  and  that  accomplished  it  would  be  a  matter  of  comparatively  small 
importance  whether  there  should  be  trials  for  contempt,  or  whether,  if  had, 
they  should  be  by  the  court  or  by  jury.  The  question  involves  no  more  the 
rights  and  liberties  of  laboring  men  than  that  of  other  citizens.  Nobody  in  his 
right  mind  believes  that  there  has  been  usurpation  of  power  by  the  courts,  or 
that  the  power  exercised  is  the  source  or  beginning  of  peril  to  individual  or 
collective  rights.  Out  of  all  that  has  been  done  by  the  courts  since  the  Qov- 
ermnent  was  founded  there  can  be  deduced  no  sound  reason  for  depriving  them 
of  their  accustomed  and  well-understood  power  to  enforce  respect  and  order 
in  their  presence,  and  to  compel  obedience  to  their  writs  and  commands  wher- 
ever lawfully  sent. 


Bad  Legislation  and  Too  Much  of  It. —  This  is  getting  to  be  a  very 
common  complaint.  Not  only  is  the  quality  of  our  State  and  coDgres- 
sional  legislaticm  very  poor,  but  there  is  altogether  too  much  of  it. 
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The  New  York  Law  Journal  advocates  the  change  to  bieonial  sessions. 
This  system  has  been  adopted  in  Missouri  and  some  other  States.  It 
may  be  doubted  whether  it  is  of  any  benefit.  The  newer  constitutions 
of  several  of  the  States  limit  sessions  of  the  legislature  to  a  very  short 
period.  This  would  deprive  even  a  competent  legislature  of  adequate 
time  to  attend  to  the  business  that  demands  attention  at  any  session. 
Meantime  some  smart  editor  has,  with  more  or  less  accuracy,  hatched 
the  following  catalogue  of  crank  legislation  'enacted  or  sought  to  be 
enacted  in  various  State  legislatures: — 

The  Michigan  legislature  has  under  consideration  the  prohibition  of  print- 
ing hotel  meniM  in  a  language  other  than  English;  Indiana,  the  establishment 
of  '^  a  new  mathematical  truth/*  viz.,  the  squaring  of  the  circle;  Nebraska,  the 
penalizing  of  football  as  a  misdemeanor;  Missouri,  an  act  to  prohibit  railroad 
companies  from  using  wooden  rails  and  tying  them  with  string,  and  flirtations 
with  or  by  railroad  employes;  Kansas,  an  act  to  prevent  the  wearing  of  corsets 
or  bloomers;  Pennsylvania,  so  we  hear,  an  act  to  require  every  man  to  pay  for 
his  own  drinks  i  Minnesota,  a  bill  to  require  a  red  light  to  be  displayed  on  the 
outside  of  every  drinking  saloon,  with  the  word  <<  Danger  "  thereon;  and  the 
Senate  of  another  State  not  long  ago  wrestled  with  the  problem  whether  a 
druggist  selling  patent  medicines  should  not  keep  affixed  in  a  conspicuous  place 
in  his  store  an  affidavit  stating  that  he  had  himself  tried  one  bottle  of  the  mix- 
ture in  question  and  experienced  no  deleterious  effects  therefrom.  At  the 
present  moment  another  learned  assembly  is  gravely  debating  the  question  of 
the*8tatutory  enactment  of  the  Ten  Commandments,  an  amendment  having  been 
proposed  to  the  tenth,  prohibiting  the  coveting  of  a  neighbor's  bicycle ;  and  the 
high  theater  hat  has  been  the  subject  of  much  anxious  legislative  thought  in 
half  a  dozen  States. 

The  following  chapter  of  fool  legislation,  and  attempted  fool  legisla- 
tion, has  been  compiled  by  the  learned  and  industrious  editor  of  the 
Chicago  Legal  Adviser: — 

After  a  brief  discussion,  the  Kansas  legislature  has  decided  to  permit  women 
to  wear  bloomers  and  corsets. 

A  bill  has  been  introduced  in  the  lower  house  of  the  Missouri  legislature, 
making  it  a  penalty,  punishable  by  a  penitentiary  sentence  of  five  years,  for  a 
married  man  to  be  found  guilty  of  matrimonial  infidelity,  under  any  circum- 
stances whatever. 

A  bill  has  been  introduced,  by  a  populist  member  of  the  Kansas  senate, 
which  provides  for  letting  out  all  county  offices  to  the  lowest  bidder.  This 
ought  to  be  entitled  a  bill  to  foster  bribery. 

A  bill  prohibiting  the  wearing  of  high  hats  by  ladies  in  public  gatherings, 
where  an  admission  is  charged,  is  likely  to  pass  both  houses  of  the  Indiana 
legislature. 

Representative  Hood,  of  the  Missouri  legislature,  has  introduced  a  bill  for- 
bidding railway  conductors  and  brakemen  from  flirting  with  female  passengers. 
Violations  of  this  law  will  be  punishable  by  a  flne  of  $26,  payable  by  the  cor- 
poration owning  the  railroad,  they  being  held  responsible  for  its  enforcement. 
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A  bill  before  the  leglslatare  of  California  provides  that  two  f otograf s  shall 
be  taken  at  public  expense,  of  every  voter  registered;  one  set  to  be  placed  in  a 
book  in  alfabetical  order  of  names,  and  the  other  in  another  book,  arranged  by 
streets  and  numbers  of  rooms  in  houses. 

A  bill  has  been  introduced  in  the  Minnesota  legislature  which  provides  that 
any  person  who  shall  give,  or  ofter  to  give,  or  send  flowers,  or  any  other  token 
of  sympathy  or  admiration  to  a  person  under  arrest,  charged  with  a  crime 
amounting  to  a  felony,  or  is  under,  or  awaiting  sentence  for  a  crime  amounting 
to  a  felony,  shall,  unless  such  person  stands  in  the  relation  of  husband,  wife, 
chili,  parent,  brother  or  sister  of  such  criminal  accused,  or  is  an  ordained 
minister  of  the  gospel,  be  guilty ,of  a  misdemeanor,  and  on  conviction  thereof, 
be  punished  by  imprisonment  in  the  county  jail  for  a  term  of  not  less  than  fifteen 
nor  more  tlian  ninety  days. 

Among  the  bills  recommended  for  passage  in  the  Indiana  house  has  been  one 
making  it  unlawful  to  play  football  in  that  State. 

A  member  of  the  Pennsylvania  legislature  has  proposed  a  bill  by  which  the 
custom  of  '<  treating  '*  is  to  be  declared  illegal,  and  a  penalty  put  upon  the 
offender. 

The  lower  house  of  the  Tennessee  legislature  has  passed  a  bill  providing 
that  all  contracts  hereafter  made  in  that  State,  which  stipulate  for  payment  in 
gold,  shall  be  void  to  the  extent  that  they  stipulate  for  such  payment,  and 
that  aU  such  contracts  may  be  lawfully  discharged  in  any  kind  of  legal  tender. 

The  legislature  of  Indiana  has  before  it  a  bill  which  provides  a  tax  of  $10 
per  year  on  every  man  wearing  chin  whiskers  or  '^  bumsides,"  and  a  lighter 
tax  on  goatees.    Mustaches  are  exempt. 

In  the  legislature  of  Kansas,  a  bill  has  been  introduced  and  solemnly  re- 
ferred to  the  conmiittee  on  judiciary  to  enact  the  ten  commandments  as  part 
of  the  statutory  law  of  that  singular  commonwealth. 

The  Pennsylvania  Bar  Assooiation  have  prepared  and  will  advise  the 
passage  of  a  law  for  the  appointment  of  a  commission  of  experts',  whose 
duty  it  will  be  to  revise  and  pronounce  upon  bills  and  proposed  laws. 
This  commission  is  to  be  composed  of  three  members  who  are  to  have 
the  qualities  of  justices  of  the  Supreme  Court.  All  bills  are  to  be 
referred  to  it,  and  its  report  upon  each  must  contain,  first,  a  concise 
statement  of  the  existing  law,  if  any,  upon  the  subject,  and  of  the  pre- 
cise nature  of  the  change  proposed ;  second,  whether  any  amendment 
is  needed  in  substance  or  in  phraseology ;  third,  whether  it  is  consist- 
ent with  constitutional  and  statutory  requirements.  Unquestionably 
such  a  commission  would  arrest  a  very  large  portion  of  the  foolish 
legislation  attempted,  and,  by  amending  and  recasting,  would  cut  off 
the  worst  features  of  much  that  it  could  not  absolutely  prevent.  The 
Pennsylvania  remedy  seems  the  most  practical  and  most  speedily 
applied  of  any  that  have  been  proposed  for  an  evil  which  is  exciting  a 
continually  swelling  chorus  of  disapproval,  and  doubtless  would  prove 
a  satisfactory  stop-gap  until  a  radical  cure  is  reached,  by  making  the 
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position  of  a  State  legislator  such  that  a  man  of  standing  in  the  com- 
munity will  be  willing  to  fill  it,  and  by  electing  none  other  to  it.  As 
this  will  in  most  cases  require  an  amendment  of  the  State  constitntiOQ 
and  perhaps  an  amendment  of  the  brain  and  conscience  of  the  voter,  it 
is  not  a  reform  which  impends  in  the  immediate  future.  One  of  the 
undoubted  causes  of  the  deterioration,  or  at  least  of  the  want  of 
improvement,  in  American  legislation  is  the  rise  and  influence  of  the 
party  boss.  Members  of  the  legislature  no  longer  feel  a  sense  of 
responsibility  to  their  constituents,  but  their  chief  end  is  to  keep  in 
favor  with  the  party  boss ;  and  the  party  boss,  in  important  legislative 
matters,  dictates  whether  this  or  that  bill  shall  be  passed  or  defeated, 
according  to  his  own  interests  or  the  temporary  interests  of  his  party. 


Thb  Affir]£ancb  of  the  Judgment  in  the  Case  or  Dusrakt. — 
The  celebrated  murder  case  of  People  v.  DurratUj  which  was  reviewed 
by  Prof.  Wigmore  in  a  former  number  of  this  publication,^  passed 
under  review  in  the  Supreme  Court  of  California,  and  the  Judgment 
was  aflirmed  on  the  8d  of  March  last.'  The  syllabus  contains  no  less 
than  twenty-seven  paragraphs.  The  most  serious  question  with  which 
the  court  had  to  deal  evidently  was  whether,  in  view  of  the  newspaper 
clamor  which  was  set  up  immediately  after  the  homicide,  Durrani  had 
a  fair  trial  in  San  Francisco,  or  whether  there  ought  not  to  have  been  a 
change  of  venue  to  some  remote  county.  The  murder  was  so  atrocious 
and  attj*acted  such  widespread  publicity,  accompanied,  as  it  was, 
with  the  murder,  evidently  by  the  same  hand,  of  another  young  woman 
in  the  same  church,  that  it  would  have  been  necessary,  in  order  to  have 
the  trial  take  place  in  an  unprejudiced  community,  to  have  taken  a 
change  of  venue  to  Persia  or  China.  Certainly  the  whole  State  of 
California  was  alive  with  it,  and  a  jury  of  the  first  grade  of  intelligence 
could  not  have  been  obtained  within  the  limits  of  the  State  who  had  not 
read  columns,  or  even  tomes  on  the  subject.  After  the  conviction,  the 
€k)vemor  of  the  State  was  of  course  applied  to,  but  he  refused  to  in- 
terfere with  the  course  of  justice.  Then  the  writ  of  habeas  corpus  was 
applied  for  to  Mr.  Federal  Circuit  Judge  Gilbert,  who  denied  the 
application.  Then  followed  a  shameful  abuse  of  the  Federal  statute 
relating  to  habeas  corpus.  From  this  denial  of  the  application  an  appeal 
was  taken  to  the  Supreme  Court  of  the  United  'States,  which  has  the 
effect  of  hanging  the  case  up  and  preventing  the  execution  of  the  pria- 

1  SO  Am.  Law  Rev.  29.  *  People  o.  Durrant,  48  Pac.  Rep.  75. 
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oner  until  the  oonrt  meets  in  October.  The  hdbeas  corpus  act  ooght  to 
be  BO  amended  as  to  make  abuses  of  this  kind  impossible.  It  is  satis- 
factory to  know  that  the  decision  of  the  Supreme  Court  of  California 
was  unanimous  in  this  case. 


PRi8ii»ifTiAL  Lawtbbs  :  JuDOB  ANDREW  Jackson. —  lu  an  articlc  in 
the  March  number  of  the  Oreen  Bag  under  this  title,  the  writer  classi- 
fies Andrew  Jackson  as  one  of  the  Presidents  who  were  not  lawyers. 
He  says:  *' President  Jackson  interrupted  the  legal  sequence  held  by 
his  predecessors. '  *  Andrew  Jackson  was  not  only  a  lawyer,  but  a  judge 
in  Tennessee,  at  an  early  date.  He  was  for  seven  years  prosecuting 
attorney  (called  attorney-general)  of  the  part  of  North  Carolina  and 
subsequent  territory  which  now  forms  the  State  of  Tennessee ;  and  was 
for  six  years  a  judge  of  the  Superior  Court  of  Tennessee,  the  highest 
court  of  judicature  which  existed  in  that  State  under  its  first  constitu- 
tion. 

In  December,  1789,  North  Carolina  ceded  to  the  United  States  all  the 
land  now  embraced  in  Tennessee.^  The  Act,  known  as  chapter  299, 
laws  of  1789,  authorized  the  two  senators,  or  either  of  them  in  con- 
junction with  any  two  representatiyes  of  North  Carolina,  to  execute  the 
deed  of  cession.  Subdivision  4  prohibited  the  emancipation  of  slaves. 
Subdivision  8  provided  that  then  existing  laws  of  North  Carolina  should 
remain  in  force,  until  altered  by  complete  legislative  authority  of  the 
ceded  territory.  Subdivision  11  retained  all  sovereignty  and  jurisdic- 
tion, in  the  State  of  North  Carolina,  until  the  cession  should  be  accepted 
by  the  United  States. 

April  2,  1790,  Benjamin  Hawkins  and  Samuel  Johnson,  senators 
from  North  Carolina,  tendered  a  deed  of  cession,  which  was  formally 
accepted,  and  the  deed,  which  set  out  the  act  of  North  Carolina,^  is 
itself  out  in  fuU,  in  the  act  of  Congress.^ 

August  25,  1794,  the  territorial  legislature  divided  the  territory  into 
three  judicial  districts;  and  provided  for  a  '^Superior  Court  of  Law 
and  Equity,"  composed  of  three  judges,  one  from  each  of  the  districts, 
namely:  Hamilton,  Mero,  and  Washington;  this  act,  which  is  quite 
lengthy,  seems  to  have  conferred  on  the  court,  thus  created,  the 
jurisdiction  of  the  **  Superior  Courts  of  Common  Law,'*  and  super- 

'  2  Taylor   &   Yancey's   Revision,  '  1  IT.  8.  Statates  at  Large,  page 

page  699.  491. 

*  2  Taylor  &  Yancey,  tupra. 
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added  thereto  the  '*  Equitable  Jurisdiction  "  of  the  English  Chancery ; 
it  also  provided  a  system  of  inferior  courts.^ 

January  81,  1797,  Congress  erected  Tennessee  into  a  judicial  district ; 
provided  for  alternate  sessions  of  the  court,  at  Enoxville  and  Nashville, 
respectively,  beginning  with  the  latter ;  the  District  Judge  was  allowed 
a  salary  of  $800,  and  was  given  the  same  jurisdiction  as  that  previously 
given  to  the  judge  in  the  District  of  Kentucky.* 

February  6, 1796,  the  first  constitution  of  Tennessee  was  unanimously 
ad(q>ted  in  convention  at  Knozville,  and  was  signed  by  Andrew  Jack- 
son, as  one  of  the  five  delegates  from  Davidson  County.' 

Article  V.  is  devoted  to  the  judicial  department:  Section  1  provides 
that  the  judicial  power  shall  be  vested  in  such  superior  and  inferic^ 
courts  of  law  and  equity  as  the  legislature  shall  from  time  to  time 
direct  and  establish.  Section  2  provides  that  judges  shall  be  appointed 
by  joint  ballot  of  both  Houses,  to  hold  during  good  behavior;  State's 
Attorneys  the  same.  Section  8,  judges  of  the  Superior  Court  to 
receive  a  stated  salary,  but  no  fees  or  perquisities ;  can  hold  no  other 
office,  either  Federal  or  State.  Section  4,  there  can  be  no  judges  of 
oyer  and  terminer,  and  general  jail  delivery,  throughout  the  State. 
Section  5  prohibits  the  trial  judge  from  charging  the  jury  as  to  matters 
of  fact ;  but  he  may  state  the  testimony,  and  declare  the  law.  Section 
69  judges  of  the  Superior  Court  may  grant  the  writ  of  certiorari,  in  all 
civil  cases.  Section  7,  other  judges  may  award  certiorari,  as  to 
courts  inferior  to  them,  upon  cause  shown  by  affidavit.  Section  8,  all 
judges  are  prohibited  from  acting  where  there  is  affinity,  consanguinity, 
etc.,  except  by  consent  of  parties;  and  in  case  of  affinity,  consan- 
guinity, etc.,  in  the  Superior  Court,  the  GU>vemor  may  appoint  a  special 
judge,  or  judges.  Section  9,  process  must  run  in  the  name  of  the 
State ;  and  indictments  must  conclude  '*  against  the  peace  and  dignity 
of  the  State.'' 

Section  10,  each  court  of  record  appoints  its  own  clerk.  Section 
11,  no  citizen  can  be  fined  more  than  $50,  unless  the  fine  is  assessed 
by  a  jury,  at  the  time  of  finding  the  fact.  Section  12.  Justices  of  the 
peace  (limiting  the  number),  to  be  appointed  in  each  county. 

March  28,  1796,  the  first  session  of  the  State  legislature  begun,  at 
Enoxville.     Chapter  I.  is  devoted  to  judges  of  the  Superior  Court. 

Section  1  is  in  these  words:  *' There  shall  be  three  judges  of  the 
Superior  courts  of  law  and  equity  in  this  State,  any  one  or  more  of 
whom  are  hereby  authorized  to  hold  any  of  said  courts.    And  it  shall 

1  Hayv^ood's  Bevlsion,  page  177.  '  Haywood,  p.  18. 

*  1  U.  S.  Statutes  at  Large,  page  496. 
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be  the  duty  of  each  and  every  of  said  judges  to  attend  each  and  every 
term ;  and  in  case  of  failure  to  attend,  without  sufficient  cause  for  said 
failure  be  shown,  it  shall  be  deemed  a  misdemeanor  in  office/' 

Sec.  2.  ^^No  person  shall  be  eligible  to,  or  exercise,  the  office  of 
judge  of  any  of  the  said  courts,  who  has  not  been  an  inhabitant  of  this 
State  three  years  immediately  preceding  the  time  of  his  appointment  to 
said  office.  Provided,  nothing  in  this  act  contained  shall  be  construed 
so  as  to  exclude  from  being  eligible  to  said  office  any  person  who  was 
an  inhabitant  of  this  State  at  the  time  of  making  the  oonstitution 
thereof." 

Sec.  8.  **  Each  and  every  of  the  said  judges,  before  they  act  as  such, 
shall,  in  open  court,  or  before  the  Grovernor  for  the  time  being,  take  the 
following  oath :  '  I,  (Andrew  Jackson,  or  as  the  case  may  be)  do  sol- 
emnly swear  that  I  will  support  the  constitution  of  the  United  States: 
So  help  me  Ood.* 

*^  **I,  (Andrew  Jackson,  or  as  the  case  may  be)  do  solemnly  swear 
that  I  will  support  the  constitution  of  the  State  of  Tennessee :  So  hdp 
me  God.' " 

*'  *  I,  (Andrew  Jackson,  or  as  the  case  may  be)  do  solemnly  swear 
that  I  will  well  and  truly  serve  the  State  of  Tennessee,  in  the  office  of 
judge  of  the  Superior  Court  of  Law  and  Equity,  of  the  said  State.  I 
will  administer  equal  law  and  right  to  all  persons,  rich  and  poor,  with- 
out having  regard  to  any  person.  I  will  not,  wittingly  or  willingly, 
take,  by  myself,  or  by  any  other  person,  any  fee,  gift,  gratuity  or 
reward,  whatsoever,  for  any  matter  or  thing  by  me  to  be  done,  by 
virtue  of  my  office^  except  the  salary  by  law  appointed.  I  will  not 
maintain,  by  myself,  or  by  any  other,  privately  or  openly,  any  plea  or 
quarrel,  depending  in  any  of  the  said  courts.  I  will  not  delay  any  per- 
son of  common  right,  by  reason  of  any  letter  or  command  from  any 
person  or  persons  in  authority,  to  me  directed,  or  for  any  other  cause 
whatsoever ;  and  in  case  any  letters  or  orders  come  to  me  contrary  to 
law,  I  will  proceed  to  enforce  the  law,  such  letters  or  orders  notwith- 
standing. 

**  *  I  will  not  give  my  voice  for  the  appointment  of  any  person  to  be 
clerk  of  any  of  the  said  courts  but  such  of  the  candidates  as  appear  to  me 
sufficiently  qualified  for  that  office ;  and  in  all  such  appointments,  I  will 
nominate  without  reward,  the  hope  of  reward,  prejudice,  favor,  or  any 
other  sinister  motive  whatsoever ;  and,  finally,  in  all  things  belonging 
to  my  office,  during  my  continuance  therein,  I  will  faithfully,  truly  and 
justly,  according  to  the  best  of  my  skill  and  judgment,  do  equal  and 
impartial  justice:  So  help  me  Ood,*  " 
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Sec.  4.  '^  Each  Judge  is  to  be  paid  $83.33  per  month,  if  he  attends 
throughont  the  entire  term ;  if  he  attends  but  part  of  the  term,  pro- 
portionate reduction  is  to  be  made ;  clerk  certifies  aUendance." 

Sec.  5.  **  Each  day  during  term,  cleiic  must  enter  on  his  minutes  the 
names  of  the  judges  in  attendance ;  for  certifying  or  ent^ing  falsely  he 
incurs  a  penalty  of  $500,  and  is  forever  disqualified  from  holdii^  any 
office  either  civil  or  military.  Fifteen  juridical  days  are  called  a  term, 
unless  business  is  sooner  disposed  of,  in  which  event  the  shorter  time  is 
called  a  term.i 

In  June,  1798,  Howell  Tatum  resigned  his  position  as  a  judge  of  the 
**  Superior  Court  of  Law  and  Equity."  During  the  same  month  and 
year  Andrew  Jackson  resigned  his  position  as  senator  from  Tennessee. 
Jackson  was  at  once  appointed  to  succeed  Tatum,  and  serred  until  in 
June,  1804,  when  he  resigned,  to  accept  the  position  of  major-general 
of  militia.  In  July,  1804,  John  Overton  was  commissioned  to  suoceed 
Jackson,  as  a  judge  of  the  Superior  Court.  The  judicial  work  of 
Andrew  Jackson,  therefore,  covers  a  period  of  six  years,  from  Jane, 
1798,  to  June,  1804,  both  inclusive.  North  Carolina  cases,  from  Sep- 
tember Term,  1798,  at  Newbem,  to  June  Term,  1804,  at  Raleigh,  will 
be  found  in  2  Haywood's  Reports.^  Tennessee  cases,  for  the  same  period, 
so  far  as  reported,  are  to  be  found  in  1  Overton,^  also  in  2  Overton.'* 

^*  Overton's  Reports,"  so  called,  are  made  up  from  material  gathered 
by  John  Overton,  as  a  leader  of  the  bar  for  some  years  prior  to  June, 
1804,  and  as  one  of  the  judges  after  that  date.  He  turned  this  mate- 
rial over  to  Thomas  Emmerson  (who  was  appointed  one  of  the  judges 
in  1807,  but  resigned  after  a  few  months).  This  mat^al  appears  to  have 
been  edited  by  Emmerson,  who  published  volume  1  in  1813,  vcdume  2 
in  1818.  At  the  time  of  publication,  of  volume  1,  Andrew  Jackson 
and  nine  others,  each  of  whom  had  served  on  the  bench  of  the  Superior 
Court,  certified:  *' We,  the  undersigned,  do  approve  the  publication, 
etc. ;  believing  such  a  publication  wiQ  contribute  in  the  highest  degree 
to  the  peace  and  happiness  of  society,  by  ascertaining  legal  principles.*' 
Unfoitunately  for  the  complete  success  of  this  investigation,  the  re- 
ports, for  that  period  of  six  years,  are  very  meager;  and  all  reported 
opinions  are  ^'  per  curiam."  The  latest  reported  case  in  the  decision 
of  wliich  Tatum  could  have  participated  (before  he  was  socoeeded  by 
Jackson),  is  Blakemore  v,  Chambles,^  May  Term,  1798.  Inasmodi  as 
the  act  of  March  28,  1796,*  made  it  the  duty  of  each  judge  of  the 

>  Roolston,  page  51.  ^  Page  1. 

s  Pages  64  to  886.  «  1  OrertoA,  S. 
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Digitized  by 


Google 


NOTES.  605 

Saperior  Court  to  attend  ponctaally,  and  made  non-attendanoe  (with- 
out valid  excuse),  a  misdemeanor  in  office,  we  are  bound  to  presume 
that  Jackson  occupied  the  bench  eighteen  terms,  namely : — 

September  and  November,  1798;  May,  September  and  November, 
1799,  1800,  1801,  1802,  1803 ;  also  May  1804.  So  far  as  any  published 
judicial  record  is  extant,  the  history  of  that  period  is  as  follows: — 

September  Term,  1798,  no  cases  reported. 

November  Term,  1798,  no  cases  reported. 

May  Term,  1799,  no  cases  reported. 

September  Term,  1799,  no  cases  reported. 

November  Term,  1799,  no  cases  reported. 

May  Term,  1800,  no  cases  reported. 

September  Term,  1800,  no  cases  reported. 

November  Term,  1800,  no  cases  reported. 

May  Term,  1801,  Hoggart  v.  McCrory  &  GiUaspie,^  bill  in  equity  to 
settle  disputed  boundaries ;  issue  framed,  trial  by  jury,  verdict  and 
judgment  thereon. 

September  Terrn^  1801,  no  cases  reported. 

November  Term,  1801,  Green  v.  Emmerson,^  trespass. 

Defendant  was  employed  by  plaintiff  as  overseer ;  during  plaintiff's 
absence  from  home,  one  of  his  slaves  was  ordered  by  defendant  to 
catch  a  horse,  belonging  to  plainti£C,  and  accompany  him,  defendant, 
to  the  racing  ground,  and  test  the  animal's  speed;  the  slave  did  as 
required  by  defendant. 

The  horse  flew  the  track,  throwing  and  killing  the  slave.  Campbell, 
for  defendant,  asked  a  nonsuit,  contending  that  "  case,"  not  **  tres- 
pass," was  the  proper  form  of  action.     Overton,  contra. 

Per  Curiam:  *'  Let  the  evidence  go  to  the  jury.  The  line  of  dis- 
tinction between  trespass  and  case,  in  many  instances,  is  so  nice,  that 
it  seems  difficult  to  discover  it ;  this  appears  to  be  one  of  that  descrip- 
tion, but  modern  authorities  seem  rather  to  incline  to  trespass  than 
case." 

September  Term,  1801,  no  cases  reported. 

November  Term,  1801,  no  cases  reported. 

May  Term,  1802,  Kerr  v.  Porter,^  bill  in  equity,  to  set  aside  a  grant 
of  land  made  by  the  State  of  North  Carolina  to  one  Ford  (under  whom 
defendant  claimed),  on  the  ground  that  Fotd's  claim  had  been  fraud- 
ulently altered,  by  erasures,  etc.  The  principal  question  before  the 
court,  says  the  reporter,  was,    ^^  whether    parol    testimony  could  be 

1  Ov.  8.  M  Ov.  18.  »  1  Ov.  16. 
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admitted  to  show  erasures,  or  alterations,  in  tlie  entry  book  of  the 
surveyor-general. '  * 

Per  Curiam :  **  The  books  of  entries  or  records ;  they  must  be 
received  in  the  condition  they  are  found ;  nor  are  we  permitted  to 
presume  that  any  improper  alteration  has  been  made.  The  evidence 
cannot  be  received." 

Defendant's  counsel  then  insisted  that  Ford*s  title  was  invalid, 
because  his  immediate  grantor,  one  Armstrong,  had  not  rendered  the 
services  that  would  legally  entitle  him  to  make  an  ^^  entry." 

Pw  Curiam:  "It  is  not  our  province  to  liquidate  the  accounts 
between  the  surveyor  and  the  State  of  North  Carolina,  which  employed 
him.  We  presume,  in  this  respect,  it  is  right,  the  State  having  made  a 
grant  for  the  land ;  nor  is  it  competent  for  this  court  to  admit  proof  to 
the  contrary.     Bill  dismissed  without  prejudice.*' 

September  Term,  1802,  no  cases  reported. 

November  Term,  1802,  Sweetman's  Lessee  v.  Wilbur  &  Warmack,^ 
ejectment;  judgment  by  default  against  casual  ejector.  Defendants 
refused  to  confess  lease,  entry  and  ouster.     Plaintiff  suffered  nonsuit. 

Overton  moved  for  an  attachment,  for  contempt,  for  not  confessing, 
etc.,  according  to  the  settled  practice  in  England. 

Per  Curiam:  "  No  such  process  appears  to  have  been  used  in  this 
State.  We  are  unwilling  to  make  a  precedent  in  a  case,  the  effects  of 
which  must  seriously  affect  the  liberty  of  the  citizen.'  Let  the  clerk 
tax  the  costs,  which  the  sheriff  will  present  to  the  defendants,  for  pay- 
ment ;  the  sheriff  will  make  return  of  their  refusal  to  pay,  should  such 
be  the  case." 

(By  the  Reporter) :  *' Sheriff  presented  bill,  payment  was  refused, 
and  he  made  return  accordingly,  to  the  May  Term,  1808 ;  November 
Term,  1808,  the  court  ordered  that  unless  the  defendants  paid  costs 
within  two  months,  an  execution  should  issue  against  them." 

May  Term,  1808,  no  cases  reported 

September  Term,  1808,  no  cases  reported. 

November  Term,  1808,  no  cases  reported. 

May  Term,  1804,  no  cases  reported. 

The  next  case  reported  in  1  Overton,  subsequent  to  Kerr  v.  Porter,^ 
was  September  Term,  1804,  after  Jackson  had  quitted  the  bench  for 
the  army.  2  Overton  contains  no  cases,  other  than  Sweetman  v. 
Wilbur,^  prior  to  Overton's  incumbency.  The  foregoing,  therefore, 
embraces  all  the  judicial  labor  of  Jackson,  of  which  we  have  any 
published  record. 

1  2  Ov.  1.  «  8  T.  Bl.  206;  1  Salk.  259.  »  Supra.  *  Supra, 
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Among  the  old  Carolina  statutes  applied  to  Tennessee,  which  does 
not  appear  to  have  been  repealed  down  to  Jackson's  time,  was  this : — 

Act  of  March  17,  1743,  required  county  judges  to  provide  and  keep, 
as  the  property  of  the  county  courts,  the  following  books : — 

Gary's  Abridgment  of  Statutes ; 
Grodolphin's  Orphan's  Legacy ; 
Jacob's  Law  Dictionary ; 
Nelson's  Justice ; 
Swinburne  on  Wills ; 
Wood's  Institutes. 

We  note  this  old  statute,  in  passing,  not  that  I  suppose  it  to  have 
any  relation  to  the  matter  in  hand,  but  merely  as  a  curious  piece  of 
early  legislation  —  tending  to  show  what  was  supposed,  at  that  date, 
to  make  up  the  working  **  kit ''  of  a  judge  of  a  subordinate  court  of 
record.* 

^  Haywood's  Bevision,  page  68. 
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NOTES  OF  RECENT  DECISIONS. 

Actions:  Mauciouslt  Persuading  a  Pkrson  to  Break  his  Con- 
TRACT. —  The  Supreme  Court  of  Missouri  have  added  the  weight  of 
their  opinion,  in  the  case  of  Olencoe  Sand  Co.  v.  Hudson,^  to  the 
proposition  that  it  is  not  actionable  merely  to  persuade  a  person  to 
break  a  contract  which  he  has  with  the  plaintiff.  One  of  the  reasons 
assigned  for  so  holding  is  that  the  injured  person  has  an  action  upon 
the  contract  against  the  party  who,  in  consequence  of  the  persuasion, 
broke  it.  But  suppose  this  party  is  insolvent,  what  then?  It  has 
always  been  the  law  that  a  master  has  an  action  for  damages  against  a 
third  person  who  maliciously  enticed  away  his  servant,  and  no  reason 
is  perceived  why  the  rule  should  not  be  extended  so  as  to  give  an  action 
against  any  one  who  maliciously  induces  the  obligor  in  a  contract  to 
break  his  obligation  to  the  plaintiff,  at  least  when  the  obligor  himself 
is  insolvent.  Such  a  conclusion,  although  it  may  not  satisfy  the  dis- 
position of  Judges  to  neglect  justice  and  refine,  satisfies  the  sense  of 
justice  of  mankind. 


Irrigation  Companies  :  Rbcbivsrships  —  Labor  and  Supply  Claims 
Preferred  by  Analogy  to  Railway  Companies. —  In  the  case  of  At- 
lantic  Trust  Co.  v.  Woodbridge  Canal  &c.j  Co^  it  was  held  by  Mr. 
Circuit  Judge  McKenna:  The  equitable  rules  giving  priority  to  labor 
and  supply  claims  arising  within  a  limited  time  before  the  appointment 
of  a  railroad  receiver  in  foreclosure  proceedings  are  applicable  l^y 
analogy  to  irrigation  companies,  which  are  also  quasU^xxhWa  corpora- 
tions, subserving  great  public  uses. 

Where  a  receiver  is  appointed  in  foreclosure  proceedings  against  an 
irrigation  company,  claims  for  labor  performed  in  the  construction  of 
ditches,  etc.,  are  not  entitled  to  preference  over  the  mortgage  debt. 
Claims  for  labor  expended  in  repairs  and  improvements  are  entitled  to 
preference  only  when  there  has  been  a  diversion  of  income  to  payment 
of  interest,  or  otherwise  to  the  benefit  of  the  security.     But  debts  for 

1  40  S.  W.  Rep.  98.  >  79  Fed.  Rep.  89. 
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labor  and  sapplies  necessary  to  keep  the  works  a  going  concern  will  be 
given  a  preference,  even  out  of  the  corpus  of  the  property,  though 
there  has  been  no  diversion  of  income. 


Railroad  Rbcbivebships  :  Preferred  Claims  —  Rentals  of  Ter- 
minal Facilities  where  Receiver  has  Continued  Use  of  Facilities. — 
A  receiver  of  a  railroad  having  been  appointed  in  a  foreclosure  suit, 
with  instructions  to  pay,  out  of  moneys  and  income  in  his  hands,  for 
supplies  and  operating  expenses,  and  for  expenses  of  operation  daring 
the  six  months  previous  to  the  receivership,  another  railroad  company 
presented  an  intervening  petition  in  the  snit,  setting  up  a  contract  with 
the  insolvent  railroad  company  to  furnish  it  with  terminal  facilities  at  a 
stipulated  rental,  alleging  that  such  facilities  had  been  used  up  to  the 
i4)pointment  of  the  receiver,  and  by  him  after  his  appointment,  and 
claiming  a  preference,  for  the  rental  due,  ovei^  the  mortgage  debt.  It 
was  held  that,  as  the  intervener,  whether  entitled  to  its  wliole  claim  or 
not,  was  at  least  entitled  to  a  fair  rental  for  the  time  during  which  its 
terminal  facilities  were  used  by  the  receiver,  it  was  error  to  sustain  a 
demurrer  to  the  whole  petition.^ 


Railway  Receiverships:  Right  of  Gbheral  JuDGBiENT  Creditors 
TO  Particifatb  IN  SuRPLCs  IN  Hands  OF  RECEIVER. —  Grencral  judg- 
ment creditors,  whether  their  claimb  arose  out  of  contract  or  tort,  are 
as  much  entitled  as  the  mortgage  bondholders  to  participate  in  the  dis- 
tribution of  surplus  income  accumulating  in  the  hands  of  a  receiver 
appointed  at  the  instance  of  stockholders,  before  the  income  has  been 
impounded  by  the  mortgage  bondholders ;  and,  if  there  are  equitable 
considerations  giving  the  bondholders  a  better  right,  they  must  be 
shown  by  proper  averment.^ 


Railway  Receiverships  :  Diversion  of  Income  by  Lessee  Railroad 
Company. —  When  a  contract  under  which  the  railroad  of  the  company 
was  controlled  by  another  company  bound  the  controlling  ccmapany  to 
apply  the  income  first  to  the  pa3rment  of  operating  expenses,  it  only  lies 

1  Savannah  &c.  R.  Co.  v.  Jackson-  *  Veatch  v,  American  Loan&c.  Co., 

vllle  &c.  R.  Co.,  79  Fed.  Rep.  86.  79  Fed.  Rep.  471. 
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in  the  mouth  of  the  owner  of  the  road  to  complain  of  a  breach  of  that 
provision ;  and  such  a  breach  does  not  constitute  a  diversion  of  funds 
that  will  entitle  the  plaintiffs  in  a  jadgment  for  death  by  negligence, 
against  the  company  owning  the  road,  to  a  preference  out  of  current 
income  as  against  mortgagees.^ 


Railway  Bboeivkrships  :  Prbfbrbmtial  Cladcs  —  Personal  Ikjub- 
IBS  —  Diversion  of  Incobib  bt  Bboioybrship. —  Where  a  railroad  mort- 
gage authorizes  an  expenditure  of  the  income  by  the  trustee,  when  he 
should  take  possession,  to  such  extent  as  he  deems  proper  in  improve- 
ments, and  in  purchases  of  rolling  stock  and  other  necessary  equipment 
and  materials,  a  court  appointing  a  receiver  in  foreclosure  proceedings 
may  authorize  the  receiver  to  make  similar  expenditures ;  and,  where 
the  plaintiffs  in  judgments  against  the  company  for  deaths  by  negli- 
gence are  claiming  the  right  to  a  preference  out  of  current  income 
because  of  such  alleged  diversion  of  income  by  the  receiver,  it  will  be 
presumed,  in  the  absence  of  a  showing  to  the  cbntrary,  that  the 
expenditures  complained  of  were  sanctioned  by  the  court.' 


Railway  Rbobiverships  :  Prbfbrential  Claibis  —  Judgments  foe 
Personal  Injuries  not  Preferred. —  Some  disposition  is  discovered 
in  recent  decisions  to  make  Judgments  for  personal  injuries,  done 
prior  to  the  taking  of  possession  of  a  railroad  by  a  receiver  in  a  fore- 
closure suit,  preferential  claims,  on  the  same  grounds  on  which  supply 
claims,  growing  out  of  ordinary  business  connections  and  the  like,  not 
going  too  far  back  in  point  of  time,  are  preferred  over  previously 
existing  mortgages.  Several  decisions  deny  this  preferential  quality 
to  judgments  for  damages  for  torts.^  It  will  be  recalled  that  Mr. 
District  Judge  Hanford  took  a  different  view  of  this  question.  His 
judgment  has  been  reversed  by  the  Court  of  Appeals  of  the  9th  Cir- 
cuit, in  an  opinion  by  Mr.  Circuit  Judge  Gilbert.^ 

1  Veatch  v,  American  Loan  &c.  Co.,  Fed.  Bep.  481,  and  Whiteley  v.  Trust 

79  Fed.  Rep.  471.  Co.,  22  C.  C.  A.  67;  76  Fed.  Rep.  74; 

^  Veatch  v,  American  Loan  &c.  Co.,  Veatch  v.  American  Loan  &c.  Co..  79 

79  Fed  Bep.  471.  Fed.  Bep.  471. 

»  Trust  Co.  V.  Biley,  16  C.  C.  A.  *  Farmers'  Loan  Ac.  Co.  v.  North- 

610;  70  Fed.  Bep.  82;  Farmers'  Loan  &  em  Pacific  B.  Co.,  79  Fed.  Bep.  227. 
Trust  Co.  V.  Northern  Pac.  B.  Co.,  74 
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Attornets'  Fees:  Preservation  of  Fund — Purchaser  at  Fore- 
CLosuRB  Sale  Successfullt  Besistino  Confirmation. —  In  Farmers' 
Loan  Ac,  Co.  v.  Green,^  decided  in  the  Federal  Circuit  Court  of  Ap- 
peals for  th6  5th  Circuit,  it  is  held  that,  a  purchaser  of  a  railroad  at 
foreclosure  sale,  who  resists  the  confirmation  of  the  sale,  and  ultimately 
procures  the  setting  aside  of  a  decree  of  confirmation,  and  a  release 
from  his  bid,  is  not  entitled  to  be  paid,  out  of  the  trust  fund,  his  attor- 
ney's fees  and  expenses  incurred  in  that  behalf,  but  can  only  receive 
the  ordinary  taxable  costs ;  and  it  is  immaterial  that  the  services  of  his 
counsel  may  have  incidentally  benefited  the  fund. 


Railway  Receivership  :  Preferential  Debts —  Monet  Loaned  to 
Railroad  Company  not  a  Preferential  Debt.  —  There  is  good 
ground  for  the  conclusion  of  the  same  court  in  the  case  of  Morgan's 
&c.  Co.  V.  Farmers'  Loan  Ac.  Co.,'^  that  money  loaned  to  a  railroad 
company  on  its  notes  at  various  times,  ranging  from  about  nine  months 
to  over  four  years  before  the  appointment  of  a  receiver,  with  the 
purpose  and  result  of  keeping  its  road  in  safe  running  order,  increasing 
its  property  and  business,  and  rendering  the  same  more  valuable  to  the 
bondholders,  and  maintaining  its  credit,  is  nevertheless  not  a  debt 
which  is  entitled  to  a  preference  over  the  mortgage  bonds,  upon  the 
appointment  of  a  receiver. 


Railroad  Receiverships:  Preferential  Debts  —  When  Purchase 
OF  Rails  not  Preferred  before  Lien  of  Prior  Mortgage. —  In  the 
case  of  Lackawanna  &c.  Co.  v.  Farmers'  Loan  Ac.  Co.^  lately  decided 
in  the  Federal  Circuit  Court  of  Appeals  for  the  5th  Circuit,^  it  is 
held  that  the  purchase  by  a  railroad  company,  under  contracts  made 
from  about  sixteen  months  to  over  two  years  before  the  appointment  of 
a  receiver,  of  some  20,000  tons  of  steel  rails,  to  replace  the  old  and 
deteriorated  rails  with  which  its  tracks  were  laid,  to  be  paid  for  by  its 
notes,  due  in  six  months,  renewable  for  six  months  longer  at  the  rail- 
road companjr's  option,  is  not  a  purchase  of  supplies  in  the  ordinary 
operation  of  the  road  to  keep  it  a  going  concern,  so  as  to  authorize  the 
court  appointing  the  receiver  to  give  the  debt  a  preference  over  the 
mortgage  debt.  The  Court  of  Appeals  which  decided  this  case  con- 
sisted of  three  district  judges.     The  opinion  of  the  court  is  written  by 

»  79  Fed.  Rep.  222.  «  79  Fed.  Rep.  202.  »  79  Fed.  Rep.  202. 
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Mr.  District  Judge  Parlange.  It  reviews  a  good  many  of  the  decisions 
upon  this  subject,  but  not  all  of  them.  It  is  believed  to  be  unsound. 
There  is  one  case  which  has  held  the  debt  to  partake  of  a  preferential 
quality,  although  it  is  six  years  old ;  ^  another  gives  it  that  quality  where 
it  was  nearly  five  years  old.^  If  the  reconstructing  of  a  railroad  track 
with  steel  rails  so  that  it  may  be  operated  with  safety  to  the  public  is 
not  necessary  to  keep  it  a  going  concern,  within  the  well-known  rule 
upon  this  subject,  what  is  ? 


Pleading  :  Variance  —  Averring  that  the  Passenger  was  Pushed 
Out  AND  Evidence  THAT  She  Jumped  Out. —  In  Washington  Jbc,  B, 
Co,  V.  Hickey^^  it  is  held  by  the  Supreme  Court  of  the  United  States 
that  a  declaration  having  alleged  that  plaintiff  was  injured  by  being 
pushed  from  a  horse  car  at  a  crossing  in  the  commotion  caused  by  an 
approaching  train,  proof  that  she  was  injured  by  jumping  from  the  car 
in  a  reasonable  effort  to  avoid  danjijer  i<*  not  a  substantial  variance. 


Burglary:  Entering  through  Open  Door. —  Some  of  the  refine- 
ments of  criminal  law  which  bring  disgrace  upon  the  administration 
of  justice  may  be  illustrated  by  a  decision  of  the  Kentucky  Court  of 
Appeals  in  Ross  v.  Com.y^  where  it  is  held  that  although  the  removal 
of  props  from  the  door  of  a  warehouse,  in  order  to  open  and  enter, 
may  be  a  breaking  of  the  building, —  yet  if  a  door  or  window  be  partly 
open,  it  is  not  a  breaking  to  push  it  further  open.  If,  however,  the 
door  is  closed  at  the  time  of  the  entry,  although  not  locked,  it  is  a 
'•  breaking"  to  push  it  open  and  enter.' 


Constitutional  Law:  Validity  op  Statutes  Vesting  the  Avails 
OP  Lipe  Insurance  Policies  in  the  Benepiciaries,  Free  prom  the 
Debts  op  the  Insured. —  In  the  case  of  Skinner  v.  Holt^^  the  Supreme 
Court  of  South  Dakota  holds  two  statutes  of  that  State  uncon- 
stitutional which  have  the  effect  of  rendering  life  insurance  policies 
exempt  from  the  claims  of  the  creditors  of  the  insured  without  i-egard 
to  their  amount, —  the  ground  of  the  decision  being  that  the  two  statutes 

I  Union  Trust  Co.  w.  Morrison,  126  »  17  Sup.  Ct.  Rep.  661. 

U.  8.  691,  604.  *  40  S.  W.  Rep.  245. 

5  Northern  &c.  R.  Co.  v,  Lamont,  «  Martin  w.  State,  40  8.  W.  Rep.  270. 

69  Fed.  Rep.  98.  »  69  N.  W.  Rep.  696. 
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in  qncstion  impair  the  obligation  of  contracts,  within  the  meaning  of 
the  constitution  of  the  United  States  and  the  constitution  of  South 
Dakota. 


Fixtures:  Expiration  op  Tenant's  Bioht  op  Removal. —  In  the 
case  of  Thomas  v.  Jennifigs,^  recently  decided  in  the  Queen's  Bench 
before  Mr.  Justice  Hawkins,  it  is  held  that  a  tenant's  fixtures,  not 
removed  during  the  continuance  of  tenancy,  become  on  its  expiration 
part  of  the  freehold  even  though  they  are  on  the  premises  by  the  parol 
consent  of  the  lessor ;  and  though  such  consent  might  give  the  tenant  a 
right  of  action  for  the  value  of  the  fixtures  against  the  lessor  if  he 
consequently  refused  to  permit  their  removal,  it  will  give  no  such  right 
as  against  the  lessor's  mortgagees  who  were  no  parties  to  it,  should 
they  refuse.  The  case  was  that  A.  w|is  a  tenant  of  a  house  and  garden 
for  the  residue  of  a  term  of  twenty-one  years.  Before  the  expiration 
of  the  said  term  it  was  agreed  verbally  with  B.,  A.'s  landlord,  that  A. 
should  be  at  liberty  to  leave  certain  tenant's  fixtures  annexed  to  the 
premises  on  the  chance  of  their  being  bought  by  an  incoming  tenant 
and  if  not  so  bought  he  was  to  be  permitted  to  remove  them.  After 
the  expiration  of  the  term  and  while  the  tenant's  fixtures  were  still  on 
the  prembes,  C.  took  possession  of  the  house  and  garden  as  receiver 
for  certain  of  B.'s  mortgagees.  C.  refused  to  permit  A.  to  remove  the 
fixtures.     It  was  held  that  no  action  lay  against  C.  or  the  mortgagees. 


Cruelty  TO  Animals:  A  Chapter  op  **  Chicken  Law." —  In  State  v. 
Neal,  recently  determined  in  the  Supreme  Court  of  North  Carolina, 
there  is  an  interesting  dissertation  by  Mr.  Justice  Clark  upon  the 
rights  and  wrongs  of  chickens.  The  learned  justice  states  the  case  and 
delivers  the  opinion  of  the  court  upon  the  particular  phase  of  the  law 
involved  in  the  following  language : — 

This  Is  an  Indictment  for  cruelty  to  animals,  to  wit,  sundry  Stanley  County 
chickens,  *^  tame  yillatic  fowl/'  as  MUton  styles  them  in  stately  phrase.  The 
prosecutor  and  defendant  lived  very  near  to  each  other,  and  ttielr  chickens 
were  exceedingly  sociable,  visiting  each  other  constantly.  But,  after  the  defend- 
ants bad  sown  their  peas,  they  had  no  peace,  for  the  prosecutor's  chickens 
became  lively  factors  in  disturbing  both.  The  younger  defendant,  Oscar,  as 
impetuous  as  his  great  namesake,  the  son  of  Ossian,  pursued  one  of  the  prose- 
cutor's chickens  clear  across  the  lot  of  another  neighbor,  one  Mrs.  Freeman, 

*  75  L.  T.  Rep.  274. 
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ftnd,  intimidating  it  into  seeking  safety  in  a  brush  pile,  pulled  it  oat  ignomini- 
ooslj  by  ttie  legs,  and  putting  his  foot  on  his  Tlctim's  head,  by  muscular  effort, 
pulled  its  head  off.  Then,  in  triumph,  he  carried  the  headless,  lifeless  body, 
and  threw  it  down  in  the  prosecutor's  yard,  in  the  presence  of  his  wife,  also 
letting  drop  some  opprobrious  words  at  the  same  time.  The  prosecutor  was 
absent.  Another  chicken  Oscar  also  chased  into  the  brush  pile,  and,  sharpen- 
ing a  stick,  jobbed  it  at  said  chicken,  and  through  him,  so  that  he  then  and  there 
died;  and  Oscar,  carrying  the  chicken  impaled  on  his  spear,  threw  it  over  into 
the  prosecutor's  yard.  He  knocked  oyer  another,  and,  impaling  it  in  the  same 
style,  also  threw  its  lifeless  remains  over  into  the  prosecutor's  yard,  as  the  Con- 
sul Nero  caused  the  head  of  Asdrubal  to  be  thrown  into  Hannibal's  camp.  On 
yet  another  occasion  Oscar  did  beat  a  hen  that  had  young  chickens,  which,  with 
maternal  solicitude,  she  was  caring  for,  so  that  she  died,  and  the  young  ones, 
lacking  her  care,  also  lilcewise  perished.  The  aforesaid  Oscar,  on  other  divers 
and  sundry  times  and  occasions,  was  seen  ^*  running  and  chunking  "  the  prose- 
cutor's chickens.  The  other  defendant,  Oscar's  father,  proposed  to  the  prose* 
cutor  *'  to  strike  a  dead  line,  and  each  one  kill  everything  that  crossed  the 
line."  The  offer  seemed  too  unrestricted,  and  the  cautious  prosecutor,  whose 
thoughts  were  <<  bent  on  peace  '*  as  much  as  his  chickens  were  on  peas, 
firmly  declined  the  dead-line  proposition;  but  Oscar's  father  said  he  "  guessed 
he  would  do  that  way."  As  the  evidence  limited  his  proceedings  to  this  dec- 
larationH>f  war,  without  any  overt  act,  a  nol.  pros,  was  entered  as  to  him,  and 
Oscar  was  left  alone  to  bear  the  brunt.  '<  Having,"  in  the  language  of  Tacitus, 
<<  made  a  solitude,  and  called  It  peace,"  he  naturally  protests  against  being  now 
charged  with  the  odium  and  burdens  of  war,  which  his  honor  has  assessed  at  a 
fine  of  91.00  and  costs.  Both  defendants  and  Oscar's  mother  went  on  the 
stand.  There  was  no  substantial  contradiction  of  the  State's  evidence,  but  all 
three  testified  that  the  prosecutor  had  been  notified  to  keep  his  chickens  out  of 
their  pea  patch,  or  they  would  be  killed.  This  is  the  <<  round,  unvarnished 
tale  "  of  the  evidence.  The  defendant's  counsel  interposed  every  consecutive 
defense  from  a  plea  to  the  jurisdiction  to  a  motion  In  arrest  of  judgment.  The 
case  was  tried  before  a  justice  of  the  peace,  and  the  defendant  appealed.  In 
the  Superior  Court  a  bill  of  Indictment  was  found  by  the  grand  jury,  and  the 
defendant  was  tried  thereon. 

Chickens  come  within  the  very  terms  of  Code,^  describing  the  creatures 
Intended  to  be  protected  from  man's  Inhumanity,— <<  any  useful  beast,  fowl  or 
animal."  Pigeons  were  held  to  be  within  It.*  The  defendants  offered  to  show 
by  Oscar  himself  that  '^  he  killed  the  chickens  to  prevent  them  from  destroying 
the  peas."  This  was  to  show  justification,  and  was  properly  rejected.  The 
defendants  had  no  more  right  to  destroy  a  neighbor's  chickens,  when  thus  found 
damage  feasant,  than  they  would  his  cattle.  The  remedy  Is  by  impounding  them 
till  damage  paid,  or  by  an  action  for  damage.  Their  destruction  is  not  neces- 
sary to  his  rights.  Clark  v,  Kellher,^  which  was  a  case  **  on  all  fours  "  with  this, 
for  killing  a  neighbor's  chickens  while  trespassing  after  notice  to  keep  them 
out.  In  this  State,  In  like  manner,  It  has  been  held  that  one  has  no  right  to  lay 
poison,  though  on  his  own  premises,  for  another's  ^^egg-sucking  dog,"  *  nor  to 

1  §  2482.  s  107  Mass.  406. 

«  State  r.  Porter,  112  N.  C.  887 ;  16  8.  E.  916.     *  Dodson  v.  Mock,  20  N.  C.  146. 
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kill  a  *^  chicken-eating  hog»'*  as  a  nnisance,^  nor  a  '^breacby  bog,'*  for  tbe 
same  reason.*  Tbese  cases  refer  to  and  distinguish  Parrott  v.  Hartsfleld,* 
where  it  was  held  lawful  to  kUl  a  "sheep-stealing"  dog  about  to  kill  sheep. 
This  is  because  of  the  fact  that  such  animal  could  not  be  easily  caught  and 
impounded,  nor  could  he  be  sold  for  anything  to  pay  damages.  In  Johnson  v, 
Patterson,*  a  very  long  and  learned  opinion  sustains  the  proposition  that  one  is 
not  justified  in  strewing  poisoned  meat  on  his  premises,  whereby  a  neighbor's 
chickens  were  killed,  though  notice  was  given  that  this  would  be  done  if  they 
were  not  kept  oft.  It  is  true  these  were  actions  for  damages,  and  not  indict- 
ments for  cruelty  to  animals;  but  if,  even  in  such  cases,  the  trespass  was  no 
defense,  certainly  evidence  to  show  the  trespass  by  an  animal  is  incompetent 
in  an  indictment  whose  gist  is  merely  the  fact  of  cruelty  or  needless  killing.^ 

After  disposing  of  some  of  the  assignments  of  error  on  the  gronnd 
that  the  errors  were  harmless,  the  judgment  of  conviction  was 
affirmed. 


Constitutional  Law:  Police  Regulations* — Validity  of  State 
Statute  BEOULATiNa  the  Hbatino  of  Cabs  upon  Interstate 
Railways. —  In  the  case  of  New  York  &c.  B.  Co.  v.  New  Tbrfe,*  the 
Supreme  Court  of  the  United  States,  aocording  to  the  excellent  syllabus 
in  the  advance  sheets  published  by  the  Lawyers'  Co-operative  Publish- 
ing Co.,  hold  as  follows,  in  a  learned  and  satisfactory  opinion  by  Mr. 
Justice  Harlan: — 

1.  Cars  employed  in  interstate  commerce  are  not  exempt  in  the  absence  of 
national  legislation  covering  the  subject,  from  the  operation  of  a  State  law  for- 
bidding under  penalties  the  heating  of  passenger  cars  in  that  State  by  stoves  or 
furnaces  kept  inside  the  cars  or  suspended  therefrom. 

2.  Possible  inconveniences  cannot  affect  the  question  of  power  in  each  State 
to  make  such  reasonable  regulations  for  the  safety  of  passengers  on  interstate 
trains  as  in  its  judgment  is  appropriate  and  effective. 

8.  The  authority  conferred  by  U.  S.  Rev.  Stat.  §  5258,  upon  railroad  com- 
panies engaged  in  commerce  among  the  States  does  not  interfere  with  the  pas- 
sage by  the  States  of  laws  having  for  their  object  the  personal  security  of 
passengers  while  traveling,  within  their  respective  limits,  from  one  State  to 
another  on  cars  propelled  by  steam. 

4.  The  exclusion  of  railroads  less  than  fifty  miles  in  length  from  the  opera- 
tion of  a  State  law  prohibiting  stoves  or  furnaces  inside  of  or  suspended  from 
passenger  cars,  on  other  than  mixed  trains,  does  not  deny  to  other  railroads  the 
equal  protection  of  the  laws. 

5.  A  railroad  is  not  deprived  of  property  without  due  process  of  law  by  the 

1  Morse  v.  Nixon,  51  N.  C.  298.  «  State  v.  Butts,  92  N.  C.  784. 

>  Bost  V.  Mingues,  64  N.  C.  44.  *  17  Sup.  Ct.  Rep.  418;  affirming  #. 

»  20  N.  C.  110.  c.  142  N.  Y.  646. 
«  14  Conn.  1. 
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recovery  of  penalties  against  it  for  violations  of  a  valid  State  statnte  prohibit- 
ing the  heating  of  passenger  cars  on  other  than  mixed  trains  bj  stoves  •r 
fn)maces  inside  of  or  suspended  from  the  cars,  except  for  temporary  ose  in 
case  of  accident  or  other  emergency,  where  the  defendant  was  before  the 
court. 


Depositions:  Letters  Rogatory — Not  Usual,  except  in  Cases  op 
Emergenct. — In  the  case  of  Ehrmann  v.  Ehrmann^^  decided  last 
summer  in  the  English  Court  of  Appeal  (reversing  the  decision  of 
Stirling,  J.)  it  was  held  that  letters  of  request  to  a  foreign  tribunal,  for 
the  examination  of  witnesses  abroad,  should  not  be  allowed  to  issue 
unless  absolutely  necessary  for  the  purposes  of  justice,  and  only  where 
the  evidence  to  be  obtained  thereunder  would  be  material  to  prove  the 
main  question  between  the  parties,  and  not  merely  collateral  evidence 
to  fortify  other  evidence. 


Constitutional  Law:  Police  Power — Treataient  op  Drunkards 
AT  Count!  EIxpense. —  In  the  case  of  Wisconsin  Keeley  Institute  Co. 
V.  Milwaukee  Co,j^  the  Supreme  Court  of  Wisconsin  hold  that  a 
statute  of  that  State  providing  for  the  treatment  of  habitual  drunkards 
in  private  institutions  at  the  expense  of  the  counties  in  which  they  re- 
side, on  an  order  of  a  County  Court,  when  the  patient  *'  has  not  the 
means  to  pay  for  such  treatment,"  is  unconstitutional. 

The  reasoning  of  the  court,  in  substance,  is  that  drunkenness  pro- 
duced by  alcohol,  opium,  cocaine  or  other  drugs  does  not  make  the 
subject  of  it  a  legitimate  object  of  public  charity.  This  is  a  pure 
assumption  on  the  part  of  the  court.  It  is  an  improper  exercise  of  judi- 
cial power  for  a  court  to  say  that  one  kind  of  disease  affords  a  proper 
subject  for  the  exercise  of  public  charity  while  another  does  not.  The 
fact  that  the  disease  is  self-inflicted  cuts  no  figure  in  the  case ;  since  pub- 
lic money  is  constantly  appropriated  for  the  curing  of  persons  of  dis- 
eases which  they  have  inflicted  upon  thetnselves  through  immoral  and 
vicious  habits.  The  fact  that  the  county  sees  fit  to  bestow  its  benevolence 
upon  the  unfortunate  drunkard  by  paying  for  his  treatment  in  a  private 
hospital  seems  to  have  just  a  little  to  do  with  the  question.  It  would 
be  extraordinary  for  a  court  to  hold  that  if  the  State  had  no  insane 
asylum,  it  could  not  provide  for  the  keeping  and  care  of  insane  per- 
sons at  public  expense  in  a  private  sanitarium.  The  opinion  is  a  bald 
piece  of  judicious  legislation  —  a  mere  jadicial  repealing  act  under  the 

*  26  L.  T.  Rep.  37.  «  70  N.  W,  Rep.  68. 
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guise  and  pretense  of  constitational  interpretation.  The  constitation 
intended  to  commit  every  question  decided  by  the  court  in  this  case,  to 
the  legislature,  and  not  to  the  court.  It  is  untenable  to  say  that  the 
curing  of  drunkards  is  not  a  public  purpose  for  which  taxes  may  be 
laid  as  well  as  the  curing  of  persons  afflicted  with  any  other  disease, 
or  wounded  in  any  accidental  manner,  or  suffering  from  wounds  or 
diseases  which  may  have  been  self-inflicted. 


Landlord  and  Tenant:  Damages  for  Bbsaoh  of  Covenant  to 
Keep  in  Repair. —  In  the  case  of  Conquest  v.  EbbeUs^  decided  last 
summer  in  the  House  of  Lords,^  it  was  held,  affirming  the  Judgment 
of  the  Court  of  Appeals,^  that  in  an  action  against  an  under-lessee  on 
a  covenant  in  a  lease  to  keep  the  demised  property  in  repair,  where  the 
under-lessee  has  notice  of  the  original  lease  and  of  the  covenants 
contained  in  it,  the  immediate  lessor's  liability  over  to  the  superior 
landlord  must  be  taken  into  account  in  assessing  the  damages,  and 
such  damages  are  properly  assessed  on  the  basis  of  awarding  a  sum 
representing  the  diminution  in  value  of  the  reversion  on  the  termination 
of  the  underlease  in  consequence  of  the  breach  of  covenant. 


Carriers  op  Passengers:  Rejecting  a  Passenger  Because  he  is 
Blind. —  In  the  case  of  Zackery  v.  Mobile  Ac,  B,  Co,,^  the  Supreme 
Court  of  Mississippi  hold  that  a  railway  carrier  of  passengers  cannot 
refuse  to  carry  a  passenger,  otherwise  qualified,  on  the  sole  ground 
that  he  is  blind.  The  case  was  decided  upon  a  demurrer,  and  this 
was  the  sole  question  for  decision,  stripped  of  all  extraneous  circum- 
stances. 


Constitutional  Law  :  Elections  —  Constitutionality  of  Voting 
BY  Use  of  a  Voting  Machine. —  In  a  recent  decision  of  the  Supreme 
Court  of  Rhode  Island,  the  same  being  an  opinion  of  the  Judges 
delivered  to  the  Grovemor,  the  case  being  entitled  ^^  In  re  Voting 
Machine^''  *  four  judges  of  the  Supreme  Court  of  Rhode  Island  (Rogers, 
J.,  dissenting),  hold  that  the  provision  of  the  constitution  of  that  State  ^ 
that  voting  shall  be  by  ballot,  ^^and,  in  all  cases  where  an  election  is 

^  25  L.  T.  Rep.  86.  *  21  8.  W.  Bep.  246. 

«  Reported  78  L.  T.  Rep.  69;  (1896)  <  36  Atl.  Rep.  716. 

2  Ch.  877.  '  »  Const.  R.  I.,  Art.  8,  Sec  2. 
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made  by  ballot  of  paper  vote,  the  maimer  of  balloting  shall  be  the 
same  as  is  now  required  in  voting  for  general  officers,  nntil  otherwise 
prescribed  by  law/'  permits  of  a  law  authorizing  the  use  of  the  Mc- 
Tammany  voting  machine,  by  which  choice  is  indicated  by  puncture  of 
a  roll  of  paper  on  which  the  names  of  candidates  are  printed. 


Telegraph  Compamiks:  Diboriminatino  aoainst  Telephone  Ck>M- 
PANiEs.  —  In  People  v.  Western  Union  Td.  Co.,^  the  Supreme  Court  of 
Illinois  hold  (opinion  by  Cartwright,  J.),  that  a  telegraph  company 
having  the  right  to  choose  its  own  agencies  for  delivery  of  messages, 
and  to  require  that  messages  given  it  for  transmission  be  in  writing,  it 
is  not  a  discrimination  against  one  telephone  company  to  refuse  to  de- 
liver telegrams  to  its  subscribers  by  its  telephones,  paying  it  for  the 
use  thereof,  or  to  receive  messages  by  its  telephones  to  be  telegraphed, 
though  by  contract  with  another  telephone  company  messages  are  so 
delivered  and  received  by  means  of  its  telephones,  and  that  a  statute 
requiring  a  telegraph  company  to  receive  and  transmit  messages  from 
other  telegraph  companies,  does  not  oblige  it  to  receive  and  transmit 
verbal  messages  attempted  to  be  delivered  to  it  by  telephone  companies.^ 


Expert  Evidence  :  Jury  mat  be  Instructed  to  Disregard  ip  Un- 
reasonable.— In  the  case  of  HuU  v.  St,  Louis^^  the  sole  question 
decided  by  the  second  division  of  the  Supreme  Court  of  Missouri,  in  an 
opinion  written  by  Mr.  Justice  Burgess,  is  that  the  evidence  of  expert 
witnesses  as  to  the  value  of  services  is  merely  advisory ;  that  the  jury 
are  not  bound  by  it,  but  that  it  is  not  improper  to  instruct  them  that 
they  may  disregard  it  if  they  believe  it  to  be  unreasonable.^ 

1  46  N.  E.  Rep.  781.  Rock  &  M.  Ry.  Co.  v.  St.  Louis  S.  W. 

«  "Thls,»»    said     Cartwright,    J.,  Ry.  Co.,  11  C.  C.  A.  417;  68  Fed.  n«5 

'<  has  been  tlie  rule  as  to  carriers,  and  Little  Rock  &  M.  Ry.  Co.  v,  St.  Louis, 

it  has  been  held  that  they  camiot  be  I.  M.  &  S.  Ry.  Co.,  41  Fed.  559;  St 

compelled  to  contract  with  one  con-  Louis  Drayage  Co.  v.  Louisville  &  N. 

necting  carrier  for  a  through  rate,  or  R.  R.,  65  Fed.  89." 
for  through  routing,  or  for  through         »  40  S.  W.  Rep.  89.    For  a  prior 

tickets,  because  such  an  arrangement  report  of  the  same  case  see  89  S.  W. 

has  been  made  with  another  connect-  Rep.  446. 

Ing  carrier.    Oregon  Short  Line  &U.  ^  The    court  cited:    Cosgrove   «• 

N.  Ry.  Co.  V.  Northern  Pac.  Ry.  Co.,  Leonard,  184  Mo.  419;  88  8.  W.  777; 

9  C.  C.  A.  409;  61  Fed.  158;   Little  Rose  v.  Spies,  44  Mo.  SO;   Head  v. 
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Acceptance  of  Bbqubst  bt  State. —  In  the  case  of  State  v.  Bldke^i 
the  Supreme  Court  of  Errors  of  Connecticut  hold  that  a  bequest 
tendered  to  the  State  in  trust  can  only  be  accepted  by  the  legislature, 
and  that  an  act  of  the  State  Treasurer  in  accepting  it  is  nugatory. 


Breach  of  Promise  of  Marriage:  IE^vidbnce  of  a  Definite  Con- 
tract Necessary  to  Support  the  Action. —  The  New  York  Court  of 
Appeals  has  lately  rendered  a  decision  in  the  case  of  Tcde  v.  Curtias^^ 
in  which  it  is  held  that  the  rule  of  law  which  formerly  permitted  con- 
tracts of  marriage  to  be  inferred  from  proof  of  such  circumstances  as 
usually  attend  an  engagement  has  been  changed  by  the  statute  per- 
mitting parties  to  testify  in  their  own  behalf.  There  must  dow,  In  the 
absence  of  fraud  and  deception,  be  evidence  of  a  contract  —  a  meeting 
of  the  minds  of  the  contracting  parties.  Mere  courtship,  or  even  an 
intention  to  marry,  is  not  sufficient.  Thorough  acquaintance  with 
character,  habits  and  disposition  is  essential  in  order  to  make  such  a 
contract  intelligently,  and  the  parties  may,  therefore,  form  such  an 
acquaintance  without  having  the  inference  of  a  contract  attach. 
Where  there  is  any  evidence  sufficient  to  uphold  the  decision  of  the 
general  term  of  the  existence  of  such  a  contract  their  decision  is  final ; 
but  where  there  is  no  evidence  sustaining  the  contract,  or  when  the 
evidence  given  does  not  show  that  there  was  a  contract,  then  the 
question  becomes  one  of  law,  which  it  is  the  duty  of  this  court  to 
review. 


Services  Rendered  in  Expectation  of  Marriage.  —  In  the  case  of 
Lafontain  v.  Hayhnrst,^  the  Supreme  Judicial  Court  of  Massachusetts 
hold  that  services  rendered  in  expectation  of  marriage  with  the  party 
served,  and  without  any  expectation  of  other  remuneration,  will  not 
sustain  an  action  of  assumpsit^  even  though  the  party  served  refuses  the 
expected  marriage.  The  remedy,  if  any,  is  an  action  for  the  breach  of 
the  contract  to  marry,  and  the  offering  in  evidence  the  services  as 
elements  of  damage.  « 

Hargrave,  105  U.  S.  45;   Bentley  v.  2S1;  Bourke  v.  Whiting  (Colo.  Snp.), 

Brown,    87   Kan.   U;    14   Pac.    434;  84  Pac.  172. 

Stevens   v.  City  of    Minneapolis,  42  >  86  Atl.  Bep.  1019. 

Minn.  186;  48  N.  W.   842;   Amdt  v.  <  45  N.  E.  Rep.  1125. 

Hosford,  82  Iowa,  499;  48  N.  W.  981;  '  86  AU.  Rep.  628. 

Price  9.  Insurance  Co.,  48  Mo.  App. 
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Constitutional  Law  :  Interstate  Coumebce  —  Operation  of 
State  Poucb  Rgoulations  upon  Federal  Receivers  of  Interstate 
Railwats. —  In  the  case  of  Pierce  v.  Van  Dusen^^  lately  determined  in 
the  United  States  Circuit  Court  of  Appeals  for  the  6th  Circuit,  the 
court  had  occasion  to  consider  the  question  of  the  operation  of  a  stat- 
ute of  Ohio  set  out  in  the  preceding  paragraph,  upon  the  Federal  court 
receiver  of  a  railroad  engaged  in  interstate  commerce.  The  court 
held  that  in  that  relation  the  State  statute  was  operative.  Mr.  Justice 
Harlan  vindicated  the  conclusion  of  the  court  upon  very  satisfactory 
reasons,  and  also  showed  that  it  was  supported  by  judicial  precedents. 


Well  Duo  on  Boundary  Line.  —  In  the  case  of  Eliason  v.  Orove,^ 
the  Court  of  Appeals  of  Maryland  hold  that  where  the  owner  of  two 
adjoining  lots,  builds  a  well  on  one  lot  near  the  boundary  line,  for  the  use 
of  the  houses  on  each  lot,  and  sells  the  lot  on  which  the  well  is  not 
situated,  and  subsequently  sells  the  other  lot,  and  the  well  is  openly 
used  for  more  than  30  years  by  the  owners  of  both  lots,  and  it  is  neces- 
sary for  the  reasonable  enjoyment  of  the  lot  first  sold,  such  us  oonsitutes 
a  servitude  on  the  second  lot. 


Contracts:  Public  Policy  —  Invalidity  of  Contracts  to  Prevent 
THE  Finding  of  an  Indictment.  —  In  Weber  v.  Skat/y^  the  Supreme 
Court  of  Ohio  hold  that  a  contract  by  an  attorney  at  law  to  render 
services  in  preventing  the  finding  of  an  indictment  against  one  accused 
of  crime,  is  illegal  and  void,  although  the  attorney  believes  that  the 
client  is  innocent ;  and  consequently  that  the  attorney  can  not  main- 
tain an  action  to  recover  the  compensation  agreed  to  be  paid  for 
such  services. 


CONSTTTUTIONAL  LaW  :    TREATIES  —  SUPREME  LaW    OF     THE    LaND  — 

Treaty  as  to  Rights  of  Aliens  Prevails  over  State  Statute. — 
In  the  case  of  Opel  v.  Sfioup^^  lately  decided  by  the  Supreme  Court  of 
Iowa,  it  was  held  that  under  the  provision  of  the  constitution  of  the 
United  States^  that  treaties  with  foreign  countries  shall  be  the 
supreme  law  of  the  land,  notwithstanding  anything  in  the  constitution 

>  78  Fed.  Rep.  692.  *  69  N.  W.  Rep.  560. 

«  36  AU.  Rep.  845.  »  Const.  U.  S.,  Art.  6. 

»  46  N.  E.  Rep.  877. 
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or  laws  of  a  State  to  the  contrary,  that  a  treaty  with  a  foreign  country, 
conferring  on  its  subjects,  notwithstanding  their  alienage,  a  qualified 
right  to  take  by  inheritance  lands  in  the  United  States,  under  the  laws 
here  controlling  its  descent,  must  prevail  over  a  State  law  prohibiting 
aliens  from  taking  lands  by  descent.  It  was  further  held  that  such  a 
treaty,  removing  the  disability  upon  aliens  imposed  by  a  State  statute, 
does  not  alter  the  laws  of  descent  of  the  State  so  as  to  render  it  uncon- 
stitutional as  an  infringement  of  the  right  of  the  State  to  control  its 
internal  policy. 


Carriers  op  Passengers  —  Ejecting  Passengers  for  Non-Pat31Ent 
OP  Fare  —  Reasonableness  op  Rule  Limiting  Amount  for  Which  Con- 
ductor Must  Furnish  Change. —  In  the  case  of  Barker  v.  Central 
Park  &Cj  B.  Co.^^  the  New  York  Court  of  Appeals  held  that  a  rule 
adopted  by  a  street  railway  company  requiring  its  conductors  to  furnish 
change  to  a  passenger  only  to  the  amount  of  two  dollars  in  the  payment 
of  a  five-cent  fare  is  a  reasonable  one  in  view  of  the  convenience  of  the 
general  public ;  and  that  an  action  could  not  be  sustained  by  a  passen- 
ger against  the  company  for  ejecting  him  from  one  of  its  cars  for  non- 
payment of  fare  when  his  only  tender  was  a  five-dollar  bill,  which  the 
conductor  refused  to  cbango. 


Corporations  :  Liabilttt  of  Stockholders  —  iNVALronr  of  Sale 
BT  Stockholder  of  his  Stock  to  the  Corporation,  Knowing  rr  to 
BB  Insolvent. —  The  Supreme  Court  of  Errors  of  Connecticut  rendered 
a  wholesome  decision  in  the  case  of  Buck  v.  Boss^^  holding  that 
where  a  stockholder,  knowing  of  the  corporation's  insolvency,  sells  to 
it  his  stock,  receiving  fully  secured  notes  held  by  it,  recovery  can  be 
had  of  him  for  the  benefit  of  its  creditors,  thou<;h  the  notes  were  sur- 
rendered to  the  payee,  and  he  gave  new  notes  payable  to  the  stock- 
bolder,  and  secured  on  property  other  than  tbat  by  which  the  original 
notes  were  secured. 


Commercial  Paper  :  Check  on  Banker  —  Patable  to  Non-exist- 
ent Person  —  Forgert  of  Name  of  Non-existent  Payee. —  In  the 
case  of  Clutton  v.  Atterborough,^  decided  in  the  House  of  Lords,  it 
appeared  that  a  clerk  of  the  appellants,  by  fraudulently  representing  to 

>  45  N.  B.  Rep.  660.  «  85  Atl.  Rep.  763.  »  75  L.  T.  Hep.  556. 


Digitized  by 


Google 


622  31   AMERICAN   LAW  REVIEW. 

them  that  money  was  owing  by  them  to  B.  for  work  done,  indaced  them 
to  draw  checks  payable  to  the  order  of  B.  in  payment  of  the  amounts 
sapposed  by  them  to  be  dne.  There  was,  in  fact,  no  such  person  as  B. 
The  clerk  obtained  possession  of  the  checks,  and  forged  B.'s  indorse- 
ment on  them,  and  also  receipts  from  B.,  and  negotiated  them  with  the 
respondent,  who  gave  value  for  them  in  good  faith.  The  checks  were 
duly  paid  by  the  appellants'  bankers.  It  was  held  (affirming  the  judg- 
ment of  the  court  below),  that  B.  was  a  '^fictitious  or  non-existing 
person"  within  the  meaning  of  Sect.  7,  sub-sect.  8,  of  the  Bills  of 
Exchange  Act,  1885,  although  the  appellants  believed  when  they  drew 
the  checks  that  he  was  a  real  person,  and  that  the  checks  must  be 
treated  as  payable  to  bearer,  and  the  appellants  could  not  recover  the 
amounts  from  the  respondent.^ 


Constitutional  Law  :  VALmmr  op  a  Statute  Punishing  the  Sbni>- 
INO  of  Threatening  Letters  bt  Collection  Agencies. —  In  the  case  of 
State  V.  McCdbe,^  decided  by  the  Supreme  Court  of  Biissouri  in  1896, 
it  is  held  that  the  provision  of  the  Missouri  Revised  Statutes  of  1889, 
prohibiting  creditors  from  threatening  to  injure  the  credit  or  reputation 
of  a  debtor,  by  publishing  his  name  as  a  bad  debtor,  unless  the  debt  is 
paid,  is  constitutional,  and  does  not  deprive  the  creditors  of  property 
without  due  process  of  law ;  nor  does  it  limit  the  freedom  of  speech. 
Mr.  Justice  Gantt,  who  writes  the  opinion  of  the  court,  examines  the 
question  with  his  usual  patience  and  urbanity.  After  reading  his 
-decision  one  is  tempted  to  inquire  what  question  of  constitutional  law 
will  not  some  lawyer  raise  next. 


Constitutional  Law  :  Police  Regulations  —  VALrorrT  of  a  State 
Statute  making  Railway  Companies  Conclusively  Liable  for  Prop- 
erty Destroyed  ry  Railway  Fires. —  In  St.  Louis  &c.  B.  Co.  v. 
Matthews,^  lately  decided  by  the  Supreme  Court  of  the  United  States, 
it  was  held,  affirming  the  Supreme  Court  of  Missouri,^  that  the  Missouri 
statute  of  March  81,  1887,  making  every  railroad  corporation  liable  for 
all  property  injured  or  destroyed  by  fire  from  its  locomotives,  and 
giving  it  an  insurable  interest  in  the  property  for  its  protection,  is  con- 

1  Bank  of  England  v.  Vagliano  (64  «  87  S.  W.  Rep.  128. 

L.    T.   Rep.  868;  (1891)   A.   C.   107)  «  17  Sup.  CJt.  Rep.  248. 

followed.  *  121  Mo.  298;  8.  c.  25  L.  R.  A.  161. 
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stitational  and  valid.  Suoh  statute  neither  violates  any  contract  be- 
tween the  State  and  the  raibroad  company,  nor  deprives  the  company  of 
its  property  without  due  process  of  law,  nor  denies  it  the  equal  protec- 
tion of  the  laws.  The  opinion  of  the  court,  which  is  written  by  Mr* 
Justice  Gray,  is  laboriously  exhaustive  and  shows  that  the  decision 
which  the  court  now  renders  is  in  strict  accord  with  many  of  its 
previous  holdings. 


Judges:  Personal  Liabujtt  of,  for  Thbir  Official  Acts. — The 
case  of  Terry  v.  WrighJt^^  lately  decided  in  the  Court  of  Appeals  of  Col- 
orado, furnishes  a  learned  exposition  of  the  doctrine  that  the  judge  of  a 
superior  court  of  general  jurisdiction  cannot  be  made  personally  liable 
for  an  act  done  in  the  exercise  of  his  office,  although  in  excess  of  his 
jurisdiction,— the  immunity  being  founded  in  public  policy,  and  being 
deemed  necessary  to  support  the  independence  of  the  judiciary.  There- 
fore a  county  court  judge  in  Colorado  cannot  be  made  liable,  nor  can 
the  sureties  on  his  bond,  for  finding  a  person  guilty  of  contempt  without 
citation,  and  imprisoning  him  in  jail  for  disobedience  of  a  judicial 
order. 


Devises  —  Rule  in  Shelley's  Case  —  Not  to  Override  the  Plain 
Intention  of  the  Testator. —  Whenever  the  courts  so  handle  the  rule 
in  Shelley's  case  as  not  to  allow  it  to  override  the  plain  intention  of  the 
testator,  then  it  ceases  to  be  a  '*  rule."  The  objections  to  that  ^'  rule  " 
are  that  it  does  not  override  the  plain  intent  of  the  testator  in  nearly, 
if  not  all,  the  cases  where  it  is  applied.  In  the  case  of  De  Vavi^hn  v. 
Hutchinson,^  the  Supreme  Court  of  the  United  States  do  not  allow  it  to 
override  the  intent  of  the  testator  where  there  are  explanatory  or  quali- 
fying expressions  which  show  plainly  what  that  intent  was.  Accord- 
ingly where  there  was  a  devise  to  a  person  for  life,  with  remainder  to 
the  heirs  begotten  of  his  body,  and  their  heirs  and  assigns  forever, —  it 
was  held  that  the  firstr  taker  had  an  estate  for  life,  and  that  his  children 
took  as  purchasers  an  estate  in  fee. 


Covenants  Running  With  the  Land  —  Lease  of  Hotel  —  Covenant 
NOT  to  But  Wines,  etc..  Except  from  Lessor. —  In  the  case  of  White 
V.  Southern  Hotel  Co.,^  the  English  Court  of  Appeal  hold  the  following 

1  47  Pac.  Rep.  906.  «  17  Sup.  Ct.  Rep.  461.  »  76  L.  T.  Rep.  278. 
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propositions  in  learned  opinions :  A  covenant  by  the  lessee  contained  in 
the  lease  of  an  hotel  that  he  will  not  during  the  term  created  by  the 
lease  bay,  receive,  sell,  or  dispose  of,  in,  apon,  out  of,  or  abont  the 
premises  any  wines  or  spirits  other  than  shall  have  been  bond  fide  sap- 
plied  by  or  throagh  the  lessor  (a  wine  and  spirit  merchant),  his  sacces- 
sors  or  assigns,  is  a  covenant  which  runs  with  the  land,  and  is  binding 
on  the  assigns  of  the  lessee,  even  though  such  assigns  are  not  men- 
tioned. And  where  such  covenant  is  coupled  with  a  proviso  for  abate- 
ment from  the  rent  so  long  as  the  lessee  shall  well  and  truly  observe  the 
covenant,  the  assigns  of  the  lessee  are  entitled  to  the  benefit  of  the  pro- 
viso, and  may  claim  the  abatement,  notwithstanding  that  the  ownership 
of  the  business  of  the  lessor  and  the  ownership  of  the  reversion  have 
been  severed  by  a  sale  of  the  business,  while  they  continue  to  obtain 
wines  and  spirits  from  the  purchasers  of  the  business. 


Mandamus  :  To  Compel  Street  Railway  Compamt  to  Operate  Its 
Line. —  The  doctrine,  so  often  applied,  that  a  franchise  granted  to  a 
corporation  to  carry  on  a  strictly  public  duty,  although  for  its  private 
gain,  carries  with  it  an  obligation  toward  the  public  to  perform  that 
duty,  has  been  held  by  the  Supreme  Court  of  Texas,  in  a  learned  opin- 
\oa  by  Gaines,  C.  J.,  not  to  apply  in  such  a  sense  that  a  court  will  issue 
its  writ  of  mandamus  to  compel  a  street  railway  company  to  continue  to 
operate  its  lines  on  certain  streets,  where  its  charter  imposes  no  specific 
obligations,  and  the  ordinance  giving  the  franchise  in  the  streets  merely 
granted  ^'  the  privilege  "  of  constructing  and  maintaining  street  railways 
over  the  lines  therein  designated.  ^ 


Judicial  Sales:  Summart  Remedy  to  Compel  Patment  of  Pur- 
chase Monet  at  Receiver's  Sale. —  In  the  case  of  McCarter  v.  Fiiich^* 
the  Court  of  Chancery  of  New  Jersey  in  a  learped  opinion  by  Vice- 
Chancellor  Pitney,  which  goes  over  the  learning  of  the  subject,  holds 
that  that  court  has  jarisdiction,  by  summary  proceeding  upon  i)etition, 
to  compel  the  payment  by  a  purchaser  from  an  ofiScer  of  the  court  of 
the  agreed  price  of  goods  sold  and  delivered  by  such  officer.  This  is 
in  line  with  what  we  understand  to  be  the  general  doctrine,  that  one 
who  purchases  at  a  sale  by  an  officer  of  a  court,  for  example  at  a  sale 

1  San    Antonio    Street    R.   Co.    v,  <  36  Atl.  Rep.  937. 

State,  85  S.  W.  Rep.  926. 
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by  a  receirer  under  a  decree  foreclosing  a  mortgage,  Bubjects  himself 
to  the  jurisdiction  of  the  court  and  makes  himself  a  party  to  the  pro- 
ceeding so  far  as  to  enable  the  court  to  enforce,  by  proper  proceedings 
against  him,  the  performance  of  his  contract  of  purchase. 


Illegal  Contract  —  Agrbbicemt  op  Attorney  to  Prevent  Return 
OF  Indictment  Against  Client. —  In  the  case  of  Weber  v.  Shay^^  the 
Supreme  Court  of  Ohio,  according  to  its  official  syllabus,  held  that  a 
contract  by  attorneys  at  law  to  render  services  to  prevent  the  finding  of 
an  indictment  against  one  accused  or  suspected  of  crime  is  illegal  and 
void,  without  respect  to  the  belief  of  such  attorneys  as  to  his  guilt,  and 
compensation  stipulated  to  be  paid  for  such  services  cannot  be  recov- 
ered. Such  contract  is  illegal  because  of  its  corrupting  tendency ;  and 
it  should  not  be  left  to  a  Jury  to  determine  whether,  in  its  execution, 
acts  were  done  to  contravene  public  morals  or  subvert  the  administra- 
tion of  justice 


Private  Interstate  Law:  Tort  Comiotted  in  One  End  of  Interna- 
tional Tunnel. —  In  the  case  of  Turner  v.  St.  Clair  Tunnel  Co,^  lately 
decided  by  the  Supreme  Court  of  Michigan, ^  the  defendant  was  engaged 
in  constructing  a  tunnel  under  the  St.  Clair  river  between  the  State 
of  Michigan  and  the  Province  of  Ontario,  in  the  Dominion  of  Canada. 
So  engaged,  the  agent  of  the  defendant  sent  the  plaintiff,  who  was  in 
its  employ,  on  the  American  side,  to  the  Canadian  side  to  work  at 
that  entrance  of  the  tunnel,  and  while  so  working  there,  the  plaintiff 
was  injured.  It  is  held  that,  whether  or  not  the  defendant  is  liable  in 
damages  for  the  injury  on  the  ground  of  negligence  in  putting  the 
defendant  upon  a  dangerous  work,  was  to  be  determined  in  accordance 
with  the  law  of  Canada. 


Trials:  Absence  of  the  Judge  from  the  Court  Boom. —  In  the 
case  of  Smith  v.  Sherwood,^  the  Supreme  Court  of  Wisconsin  hold 
that  for  a  judge  to  absent  himself  from  the  court  room  for  a  consider- 
able length  of  time  during  the  argument  of  the  case,  is  ground  for  the 
reversal  of  the  judgment.^ 

1  46  N.  B.  Bep.  877.  *  The  court  cite:  Thomp.   Trials, 

*  70  N.  W.  Rfp.  146.  Sec.  955;  Brownlee  v,  Hewitt,  1  Mo. 

>  70  N.  W.  Bep.  682.  App.  860;  State  v.  Claudius,  2d,  551. 
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Trusts  and  Monopolies  :  United  States  Anti-Trust  Act  —  What 
Trusts  do  not  Affect  Interstate  CJommerce. —  The  decision  of  the 
Supreme  Court  of  the  United  States  in  the  case  of  United  States  v.  E. 
C.  Knight  Co.^'^  is  already  bearing  a  miserable  crop  of  fruit.  In  the 
case  of  United  States  v.  Addyston  Pipe  &c,  Co,^  it  was  held  that  a 
trust  to  monopolize  the  markets  of  the  whole  country  in  the  trade  of 
cast  iron  pipe,  affected  interstate  commerce  only  incidentally  and  not 
directly,  and  did  not  present  a  case  within  the  auti-trust  act  of  July 
2d,  1890.  It  was  so  held,  although  the  trust  was  composed  of  corpo- 
rations manufacturing  this  commodity  in  four  different  States,  to  wit: 
Ohio,  Kentucky,  Tennessee  and  Alabama.  It  was  so  held,  although 
the  corporations  entering  into  this  corporation  were  practically  the 
only  manufacturers  of  cast  iron  pipe  in  thirty-six  States  and  Territories. 
This  being  the  nature  of  the  combination  and  this  being  the  great 
market  which  it  sought  to  monopolize,  it  seems  that  the  view  that  it 
affects  interstate  commerce  incidentally  merely,  is  so  untenable  as  to 
border  on  the  uncandid. 


Sheriff:  Trespass  for  Illegal  Lett  —  Neobssitt  of  Provino 
Judgment  as  well  as  Execution. —  In  the  case  of  Kirchhoffery.  Clem- 
en^,^  the  Supreme  Court  of  Manitoba,  in  avery  elaborate  judgment  involv- 
ing a  number  of  questions,  had  occasion  to  consider  a  question  which, 
though  not  new,  is  certainly  interesting.  After  a  careful  examination 
of  the  subject,  the  learned  judges  held  unanimously  that,  in  a  case  where 
a  third  party  brings  an  action  against  a  sheriff  for  an  illegal  seizure  of 
his  goods  under  an  execution,  and  establishes  a  prima  fade  case  of 
title  in  his  own  favor  as  against  the  debtor  in  execution,  the  sheriff,  in 
order  to  justify,  must  prove  a  valid  judgment  as  well  as  a  prima  fade 
valid  execution.^ 

1  156  U.  8.   1.    For  commeDts  on  ing  the  goods  the  sheriff  must  make 

this  decision  see  29  Am.  Law  Rev.  298.  such   proof.    Lake   v.  Billers,   1  Ld. 

*  78  Fed.  Rep.  712.  Baym.  788;  see  also  Mart3ni«.  Podger, 
>  11  Manitoba  Law  Bep.  460.  5  Burr.  2681;  White  9.  Manricey  11  C. 

*  The  dlstinctioQ  seems  to  be  an  B.  1016  (where  the  previous  anthor- 
old  one.  It  seems  to  be  that,  in  tres-  ities  are  reviewed) ;  and  Bissey  v. 
pass  against  a  sheriff  for  seizing  goods  Windham,  6  Q.  B.  166,  where  it  is 
on  execution,  brought  by  the  person  denied.  The  Manitoba  court  also 
against  whom  the  execution  is  issued,  examine  several  Canadian  cases  on  the 
the  sheriff  need  not  prove  that  there  subject.  McLean  o.  Hannon,  8  Sup. 
was  a  valid  judgment,  because  the  Ct.  Can.  706;  Crowe  v.  Adams,  21  Sup. 
plaintiff  is  a  privy  to  it;  whilst  in  a  Ct.  Can.  342. 

similar  action  by  a  third  person  claim- 


Digitized  by 


Google 


NOTES  OF  RECENT  DECISIONS.  627 

Banks  anix  Banking:  Insolybnct —  Illegal  Pbbfbbencb  in  Fating 
A  Dbpobitob  during  a  Run. —  The  case  of  Stone  v.  Jeniaon^  lately  de- 
cided by  the  Supreme  Court  of  Michigan/  probably  has  more  in  it 
than  can  be  stated  in  a  sentence  or  two.  The  judges  were  divided  in 
opinion,  but  if  we  are  not  mistaken  the  case  may  be  quoted  in  favor 
of  the  conclusion  —  obvious  on  principle  —  that  so  long  as  a  bank 
resists  a  run  and  pays  out  its  funds  in  good  faith  to  depositors  as  fast 
as  they  crowd  up  to  the  window  of  the  paying  teUer,  believing  that  it 
will  be  able  to  restore  public  confidence,  and  that  it  will  not  be  driven 
to  the  necessity  of  closing  its  doors, —  the  depositors  who  get  paid 
under  such  circumstances  do  not  obtain  an  illegal  preference.  But  at 
the  same  time,  a  payment  during  even  a  slight  run  may  be  made  to  a 
particular  depositor  under  such  circumstances  as  to  constitute  an 
illegal  preference*  Suppose,  for  example,  in  view  of  the  possible 
danger  to  the  bank  of  a  run,  a  bank  official  gives  a ''  tip,''  so-called, 
to  a  favored  depositor  to  draw  out  his  deposit,  and  the  bank  soon 
afterwards  fails, —  this  undoubtedly  might  be  regarded  as  an  illegal 
preference.  On  the  other  hand,  it  is  obvious  that  in  every  run  upon  a 
bank,  the  time  comes,  if  the  run  is  successful,  when  the  window  must 
be  shut  down,  and  it  cannot  be  said  that  the  last  depositor  who  gets 
his  money  out  before  the  directors  realize  their  defeat  and  order  the 
window  down,  gets  an  illegal  preference.  He  gets  merely  a  payment, 
made  to  him  in  good  faith  and  in  the  ordinary  course  of  business.  If 
he  is  to  be  deemed  to  get  an  illegal  preference,  how  far  back  can  you 
go?  Can  you  go  to  the  very  commencement  of  the  run,  and  if  so  by 
what  test  can  you  determine  at  what  precise  point  the  run  commences, 
and  if  you  can  go  to  the  commencement  of  the  run,  why  can  you  not 
go  further  back?  Many  banks  are  known  to  have  done  business  after 
being  completely  hollowed  out  for  years,  subsisting  upon  their  ancient 
credit.  In  such  a  case  how  far  back  could  a  court  of  justice  go  in 
undoing  the  payments  made  in  the  regular  course  of  business  of  the 
bank  to  its  depositors,  on  the  ground  of  avoiding  illegal  preferences? 


Constitutional  Law:  Prohibition  Against  thb  Holding  of  Two 
Obticbs  —  Gk>VERNOR  AND  Mator  OP  A  Cftt. — In  AUomey-ChneralY. 
Common  CouncUj^  the  Supreme  Court  of  Michigan  had  occasion  to 
consider  whether  a  Mayor  of  a  city  who  had,  while  holding  that  office, 
been  elected  to  the  office  of  Governor  of  the  State  and  entered  upon 

1  70  N.  W.  Rep.  149.  «  70  N.  W.  Rep. 
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the  daties  of  the  latter  office,  thereby,  ipso  fctcto^  vacated  the  former. 
The  case  was  that  of  Hazen  S.  Pingree,  who,  while  Mayor  of  Detroit, 
was  elected  Governor  of  Michigan  and  qnalified  as  Grovemor  and  at- 
tempted to  discharge  the  duties  of  both  offices  at  the  same  time*  The 
constitution  of  Michigan  provides  that  '^  no  member  of  Congress  nor 
any  person  holding  an  office  under  the  United  States  or  this  State,  shall 
execute  the  office  of  Gk>vernor."  ^  The  principal  question  for  decision, 
therefore,  was  whether  the  office  of  the  Mayor  of  the  city  of  Detroit 
was,  within  the  meaning  of  the  above  constitutional  providi<Hi,  an  office 
^^  under  this  State."  The  court,  in  a  very  learned  opinion  by  Bir. 
Justice  Hooker,  held  that  it  was.  The  learned  justice  summarized  the 
decisions  in  other  jurisdictions  as  follows: — 

Many  cases  have  arisen  upon  similar  provlsloQs  of  the  varions  constltntions, 
and,  while  the  decisions  are  not  altogether  uniform,  we  shall  find  them  in  sub- 
stantial harmony  upon  two  proposiUoos,  yIz.  :  First,  that  an  officer  of  a  cfty. 
whose  duties  are  simply  and  purely  monlcipal,  and  who  has  no  function  per- 
taining to  State  a£EairSy  does  not  come  within  the  constitutional  description  of 
officers  holding  office  under  the  State ;  and,  second,  where  officers  in  cities  are 
appointed  or  elected  by  the  community  in  obedience  to  laws  of  the  State  which 
impose  duties  upon  them  in  relation  to  State  affairs,  as  contradistlngnished 
from  aiZairs  of  Interest  to  the  city  merely,  such  as  relate  to  gas-works,  sewers, 
water-works,  public  lighting,  etc.,  they  are  upon  a  different  footinge  and  may 
properly  be  said  to  hold  office  under  the  State. 

The  court  held  that,  as  the  effect  of  the  constitutional  provision  was 
to  prohibit  Mr.  Pingree  from  holding  both  offices,  by  accepting  and 
executing  the  office  of  Qovemor  of  the  State  he  vacated  the  office  of 
Mayor ;  and  this  was  so  although  when  he  accepted  the  nomination  for 
Governor  he  made  a  public  declaration  of  bis  intent  to  continue  to  per- 
form the  duties  of  Mayor.  The  court  accordingly  awarded  a  mandamus 
to  compel  the  Common  Council  of  Detroit  to  order  an  election  to  fill 
the  vacancy  in  the  office  of  Mayor. 


The  Law  of  Stbikbs  :  Bespomsibiutt  op  UiaoN  Wobkicbn  wao  Strike 
Because  Non-Union  Workmen  are  Employed. —  This  question  has 
come  up  in  two  or  three  recent  cases.  In  the  case  of  OtxiUhier  v. 
Perratt/i,  decided  by  the  Court  of  Appeals  of  the  Province  of  Quebec 
at  Montreal  on  the  24th  of  February  last,  there  was  a  division  of 
opinion  upon  the  question  whether  woriunen  who,  without  resorting  to 
threats,  vioienoe,  intimidation  or  other  illegal  means,  quit  work  because 

1  Const.  Mich.  Art  5,  ]  15. 
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a  DOQ-UQion  workman  is  employed  in  the  same  establishment^  incur  any 
legal  responsibility  toward  the  latter.  The  minority  of  the  court  were 
also  of  opinion  that  the  plaintiff,  haying  left  his  work  voluntarily^  not- 
withstanding an  intimation  from  his  employer  that  he  was  at  liberty  to 
stay,  had  not  suffered  any  damage  recoverable  at  law.  But  this  con- 
clusion appears  to  be  weak,  when  it  is  considered  that  it  was  impossible 
for  him  to  do  otherwise  than  quit  his  work  because  he  could  not  do  his 
work  alone,  and  the  departure  of  the  union  workmen  engaged  in  the 
establishment  involved  the  closing  of  the  establishment. 

Next  comes  the  sound  and  wholesome  decision  of  the  New  York 
Court  of  Appeals,  delivered  in  March  last,  in  the  case  of  Ourran  v. 
OcUen.^  That  case  proceeds  on  the  principle  that  public  policy  and  the 
interests  of  society  favor  the  largest  liberty  in  the  citizen  to  pursue  his 
lawful  trade  or  calling ;  for  which  reason,  if  the  purpose  of  the  organiza- 
tion or  combination  of  workingmen  be  to  hamper  or  restrict  that  liberty, 
and,  through  contracts  or  arrangements  with  employers,  to  coerce  other 
workingmen  to  become  members  of  the  organization  and  to  come  under 
its  rules  and  conditions,  under  the  penalty  of  the  loss  of  their  positions 
and  of  deprivation  of  employment,  their  purpose  is  unlawful.  The 
case  was  that  the  plaintiff,  who  had  been  discharged  from  employment 
by  a  brewing  company,  brought  an  action  against  the  defendants  for 
conspiring  and  confederating  together  to  procure  his  discharge  and 
prevent  him  from  obtaining  employment.  The  defendants  in  their 
answer  alleged  as  a  defense  that  they  were  members  of  a  Working- 
man's  Assembly,  Knights  of  Labor,  which  had  an  agreement  with  the 
Brewers'  Association,  composed  of  the  brewing  companies,  that  all 
their  employ^  should  be  members  of  the  assembly,  and  that  no  em- 
ploy6  should  work  for  a  longer  period  than  four  weeks  without  becom- 
ing such  member;  that  what  the  defendants  did  in  obtaining  the 
plaintiff's  discharge  was  as  members  of  the  assembly,  and  in  pursuance 
of  this  agreement,  upon  his  refusing  to  become  a  member.  Plaintiff 
demurred  to  this  defense.  The  court  held  that  the  defense  was  insuf- 
ficient in  law,  and  that  the  demurrer  should  be  sustained.  The  decision 
of  the  court  appears  to  have  been  unanimous,  but  one  of  the  judges 
did  not  sit,  and  we  are  sorry  to  say  that  the  opinion  was  per  curiam^ 
which  indicates  that  no  single  judge  of  an  elective  court  was  willing  to 
bear  the  brunt  of  writing  an  opinion  which  would  displease  such  a 
powerful  body  of  voters  as  the  Knights  of  Labor. 

Still  another  ease  of  the  same  kind  is  Vegelahn  v.  Gfuntner^^  decided 

1  46  N.  E.  Rep.  297;  affirming  «.  c.  '44  N.  E.  Rep.  1077. 

28  N.  Y.  Supp.  1184,  mem. 


Digitized  by 


Google 


630  31  AMERICAN   LAW  BEVIEW. 

by  the  Supreme  Judicial  Ck>art  of  Massachnsetts.  This  case  related  to 
what,  we  believe,  is  called  picketing.  The  court  held  tiiat  the  main- 
tenance of  a  patrol  of  two  men  in  front  of  plaintfTs  premises  in  further- 
ance of  a  conspiracy  to  prevent,  whether  by  threats  and  intimidation  or 
by  persuasion  and  social  pressure,  any  workman  from  entering  into  or 
continuing  in  hia  employment,  ought  to  be  enjoined* 


Federal  Jurisdiction:  Power  to  set  AsmE  a  Judgmbht  op  Di- 
vorce m  A  State  Court  ok  the  GROuin>  op  Fraud. —  In  January 
last  a  remarkable  decision  was  rendered  by  Mr.  Federal  Circuit  Judge 
McEenna  in  the  case  of  McNeU  v.  McNeill  The  suit  was  a  bill  in 
equity  to  declare  void,  and  to  restrain  the  enforcement  of,  a  judgment 
of  divorce,  and  for  an  injunction  to  restrain  the  disposition  of  property. 
It  is  to  be  inferred  that  the  disposition  of  property  made  by  the  judg- 
ment of  the  State  court  was  merely  an  incident  to  the  principal  subject- 
matter  of  the  judgment,  which  was  that  of  domestic  status.  Judge 
McEenna  held  that  the  Federal  court  has  such  jurisdiction ;  but,  as 
the  wife,  who  was  the  plaintiff  in  the  suit,  had  delayed  bringing  her 
suit  for  eighteen  months  after  discovering  the  fraud  and  had  given  no 
explanation  in  her  bill  of  her  laches,  he  held  that  a  demurrer  to  the  bill 
ought  to  be  sustained  on  this  ground,  but  with  leave  to  amend,  alleging 
causes  and  excuse  for  delay.  We  have  no  idea  that  a  court  of  the 
United  States  has  jurisdiction  to  annul  a  judgment  of  divorce  pro- 
nounced in  a  State  court,  on  the  ground  of  fraud.  The  opinion  of 
Judge  McEenna  admits  that  courts  of  the  United  States  have  no  juris- 
diction to  grant  divorces.  He  does  not  satisfactorily  explain  how  a 
court  which  can  not  grant  a  divorce  acquires  jurisdiction  to  put  the 
parties  together  again  after  they  have  been  divorced.  He  says :  '*  Here 
there  is  no  question  if  the  parties  may  be  divorced  or  must  remain 
together,  no  question  of  the  grounds  of  divorce.  It  is  a  question  purely 
of  chancery  jurisdiction.  For  what  the  judgment  was  rendered  is  not 
essential."  It  would  have  been  more  satisfactory  if  the  learned  Judge 
had  cited  some  cases  in  which  the  English  Court  of  Chancery  had,  on 
the  ground  of  fraud,  set  aside  a  decree  of  divorce  granted  in  the  eccle- 
siastical court,  and  reinstated  the  parties  in  the  relation  of  husband 
and  wife.  Except  as  regards  the  custody  and  guardianship  of  infants, 
it  is  of  the  very  essence  of  chancery  jurisdiction  that  it  deals  with  the 
rights  of  property  only,  and  not  with  matters  of  crime  or  of  domestic 

1  78  Fed.  Rep.  834. 
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Status.  If  the  judgment  of  the  State  court  awarding  alimony  had 
been  the  principal  thing,  and  the  judgment  severing  the  bonds  of 
matrimony  merely  an  incident  thereto,  then  it  might  be  plausibly 
argued  that  a  court  of  chancery  would  have  the  power  to  set  aside  the 
decree  on  the  ground  of  fraud*  But  even  then,  so  far  as  it  related  to 
matrimonal  status,  it  would,  from  the  very  nature  of  the  case,  elude 
Federal  jurisdiction. 


Crbhation:  Whin  not  a  Pubuo  Nuisance  —  Two  judges  in  India 
have  decided  in  ^e  case  of  PiUai  v.  PiUai^^  that  the  burning  of  a 
corpse  on  a  burning  ground  close  to  a  public  pathway  and  so  near  the 
bathing  ground  of  an  adjoining  village  that  the  noxious  effluvia  disturbed 
the  passers-by  and  the  bathers,  was  a  public  nuisance,  not  by  reason  of 
the  fact  that  this  mode  of  disposing  of  the  dead  was  resorted  to,  but  by 
reason  of  the  place  where  the  burning  took  place.  The  case  is  com- 
mented upon  at  considerable  length  in  the  Madras  Law  Joumal^^ 
and  the  regret  is  expressed  that  no  statutory  provision  exists  conferring 
upon  the  local  boards  of  rural  districts  the  power  of  regulating  burning 
grounds,  such  as  exists  with  respect  to  Madras  and  certain  municipalities. 
In  a  subsequent  stage  of  the  same  case  ^  which  was  a  petition  for  leave  to 
appeal  before  the  Judicial  Committee  of  the  Privy  Council,  it  appeared  that 
the  accused  burnt  a  corpse  on  the  cremation  ground  of  theur  village,  sit- 
uated near  the  bathing  ghaut  of  another  village  and  a  public  road  and 
were  in  consequence  charged  with  committing  a  public  nuisance.  The 
High  Court  held  '^  in  India  the  burning  of  dead  bodies  by  the  inhab- 
itants of  a  village,  in  a  particular  spot  attached  to  that  village  and 
dedicated  for  the  communal  purpose  of  cremation,  in  a  manner  neither 
unusual,  nor  calculated  to  aggravate  the  inconvenience  necessarily 
incident  to  such  an  act  as  it  is  generally  performed  in  the  country,  is 
lawful  and  does  not  amount  to  a  public  nuisance,  punishable  under  the 
Indian  Penal  Code."  Thereupon  the  complainant  applied  to  the  Privy 
Council  for  leave  to  appeal,  which  was  refused. 


Neoligbnob  :  Liabiutt  of  Slbctbio  Light  Compant  fob  Death  of 
Tblbgbaphio  Lineman  coming  in  Contact  with  Wibe  not  Insu- 
lated.—  In  the  case  of  Nevoark  Electric  Light  Sc.  Co,  v.  Garden,^ 

1  L.  L.  R.,  19  M.  464.  <  7  Madras  Law  JonrDal,  part  II.,  83. 

*  Vol.  6,  page  429,  et  seq.  *  78  Fed.  Bep.  74. 
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the  United  States  Circuit  Court  of  Appeals  for  the  third  circuit  had 
before  it  a  close  question,  according  to  the  syllabus,  which  fairly  repre- 
sents the  decision.  What  the  court  ruled  was  that  an  electric  light  com. 
pany,  which  maintains  wires  carrying  an  electric  current  of  high  power 
on  poles  used,  in  common  with  it,  by  other  companies  for  the  support 
of  their  wires,  owes  to  an  employ^  of  one  of  such  other  companies,  who 
is  unlawfully  upon  the  pole,  in  pursuance  of  the  common  right,  the 
duty  of  exercising  ordinary  care  to  keep  its  wires  so  safely  insulated  as 
to  prevent  injury  to  such  employ^,  though,  in  the  performance  of  his 
work,  he  may  enter  upon  a  separate  cross-arm  of  the  electric  light  com- 
pany, or  accidentally  touch  its  wires.  The  court,  in  his  opinion,  written 
by  Dallas,  Circuit  Judge,  while  conceding  that  the  deceased  may  have 
been  technically  a  trespasser  upon  the  cross-arm  of  the  defendant's 
pole,  yet  nevertheless  held  that  the  circumstances  were  such  that 
the  defendant  was  bound  to  anticipate  that  the  linemen  of  other  com- 
panies using  the  pole  might  have  occasion  to  support  themselves  upon 
its  cross-arm,  and  was  bound  to  exercise  reasonable  care  to  the  end  that 
such  place  of  support  should  not,  by  the  failure  to  keep  its  wire  insulated, 
become  a  death  trap  to  such  lineman.  The  court  repelled  the  idea  that 
because  one  is  technically  a  trespasser  upon  the  property  of  another, 
the  latter  owes  him  no  duty  of  taking  care  to  prevent  killing  or  injuring 
him.  The  true  question  was,  was  the  deceased  a  trespasser  in  any 
such  sense  as  would  excuse  tbe  defendant  for  the  negligence  resulting 
in  liis  dealh.^  Aoheson,  Circuit  Judge,  dissented,  on  the  ground  that  it 
did  not  appear  that  the  defendant  had  violated  any  duty  which  it  owed 
to  the  deceased  in  not  taking  care  that  this  wire  be  kept  insulated, 
and  that  the  deceased,  being  an  experienced  lineman,  met  his  death  in 
consequence  of  a  danger  of  which  he  had  knowledge  and  of  which  he 
had  been  frequently  warned.  Being  a  volunteer,  he  assumed  the  risk 
of  the  calamity  that  overtook  him. 

1  On  the  question  the  court  cited      McDonald,    152  U.    S.    262;  s.  c.  14 
SchiUing  V.  Abemethy,  112  Pa.  State      Sup.  Ct.  Rep.  619. 
487;  «.   e.  S  Atl.  Rep.  792;  Ry.  Co.  v. 
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CORRESPONDENCE. 


THE  TRIUMPH  OF  FILTH. 

To  the  Bditom  of  The  American  Law  Beview: 

I  was  very  glad  to  see  what  you  said  about  D'Annuncio's  "  Triumph  of 
Death.**  That  writer  is  one  of  the  most  notorious  of  the  modem  apostles  of 
filth ;  and  his  books  are  a  shame  and  a  disgrace  to  the  age  in  which  we  liye. 
It  is  gratifying  to  know  that  such  beastly  productions  are  short-lived.  Dis- 
gusting as  is  the  taste  of  many  of  the  present  generation,  Zola  is  finding  that 
there  is  now  only  a  small  sale  for  his  vile  literature,  compared  with  which  the 
Police  Gazette  is  chaste  reading,  though  his  writings  are  less  nauseous  than 
those  of  D*Annuncio.  ♦ 
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JOHSS  OK  Btidbvob.—  The  Law  of  Srldenoe  in  CItU  Cases.  By  Bumx  W.  JoMBS,  of  the 
Wlsoonsln  Bar,  Lecturer  in  the  Law  School  of  the  UniTorsity  of  Wisconsin.  In  three 
Volumes:  pages  XXVIII  and  tl96.    San  Franoisoo:  Bancroft,  Whitney  Oompany.  197. 

The  author  of  this  work  has  long  been  recognized  *  as  one  of  the  most 
learned  of  Wisconsin  lawyers.  His  long  experience  as  a  practitioner  and  as  a 
teacher  of  the  law  of  evidence  in  one  of  the  most  reputable  law  schools  of  the 
country,  together  with  the  abundant  facilities  offered  by  the  State  Law  Library 
at  Madison  for  the  preparation  of  the  work  under  review,  have  amply  fitted 
him  for  his  task. 

It  requires  a  nice  and  accurate  discrimination  to  determine  what  should  be 
included  In  and  what  should  be  left  out  of  a  treatise  upon  the  law  of  evidence. 
This  subject,  based  as  it  is  upon  a  comparatively  few  leading  and  fundamental 
principles,  is  capable  of  almost  Indefinite  expansion.  The  reason  is  obvious 
when  we  but  stop  to  consider  it.  To  successfully  Invoke  the  operation  of  a 
rule  of  substantive  law,  the  party  must  establish  a  given  state  of  fact.  The 
facts  to  be  proved  and  the  method  by  which  they  are  to  be  established  form 
what  is  called  the  law  of  evidence.  It  will  thus  be  seen  that  a  comprehensive 
treatise  upon  this  subject  would  embody,  in  substance,  a  treatise  upon  our 
entire  legal  system;  and  the  careful  reader  will  note  that,  by  a  simple  process 
of  transposition  of  terms,  a  rule  of  evidence  governing  a  particular  condition 
of  fact  may  be  readily  made  to  state  a  rule  of  substantive  law  applicable  to  the 
case  in  hand,  without  any  material  change  of  the  substance.  No  writer,  how- 
ever diligent,  would  be  able  to  prepare  an  exhaustive  treatise  upon  this  subject, 
giving  the  application  of  the  rules  and  principles  to  the  almost  infinite  variety 
of  facts  which  come  before  our  courts  for  consideration.  The  best  that  can 
be  hoped  for  is  a  clear  and  concise  statement  of  the  leading  principles  whose 
wisdom  and  utility  have  stood  the  scrutiny  of  generations  of  courts  and  law- 
yers, together  with  the  new  rules  which  have  been  the  outgrowth  of  the  more 
liberal  and  humane  spirit  of  modern  times;  and  to  illustrate  those  principles 
and  rules  by  copious  references  to  the  cases.  In  a  general  treatise,  strictly 
confined  to  the  subject  in  hand,  a  statement  of  the  rules  applicable  to  the  cases 
which  ordinarily  come  before  the  judicial  tribunals,  with  illustrations  suffi- 
ciently numerous  and  varied,  is  all  that  must  be  expected.  The  application  of 
the  rules  as  found  in  the  treatise  must  be  made  by  the  practitioner  to  each 
individual  case  as  it  arises. 

The  subject  has  been  divided  by  the  author  into  three  branches:  1.  Those 
matters  and  facts  the  existence  of  which  is  either  presumed,  or  which  the 
court  will  take  judicial  notice  of.  2.  The  rules  governing  the  introduction  and 
admissibility  of  evidence.  8.  The  general  subject  of  witnesses;  their  compe- 
tency and  privileges,  and  rules  for  their  examination  both  before  examining 
officers  and  In  court,  together  with  the  practice  governing  in  such  matters. 
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One  of  the  weaknessra  of  many  writers  lies  in  the  assumption  that  the 
reader  istamiliar  not  only  with  the  ^nUnary  definition  of  terms,  but  also  with 
the  manner  in  which  the  terms  are  used  by  the  author.  This  assnmption 
has  been  the  cause  of  obscurity  in  many  able  works.  Definitions  of  terms 
employed  form  thh  groundwork  of  all  well-written  treatises.  Upon  so  subject 
is  a  thorough  understanding  of  the  terms  employed  more  important  than  tn 
that  of  evidence.  The  first  chapter  is  somewhat  deficient  upon  this  point. 
The  chapters  upon  <<  Presumptions "  are  very  full,  and  the  reader  will  find 
in  them  much  of  interest. 

The  underlying  principle  governing  **  Judicial  Notice  "  is  that  courts  must 
be  presumed  to  know  as  much  as  ordinary  people  concerning  matters  of 
public  and  general  knowledge  and  repute.  The  difficulty  in  applying  this  prin- 
ciple lies  in  the  wide  divergency  of  opinion  as  to  just  what  matters  are  of  such 
public  and  general  knowledge  and  repute  that  no  evidence  is  required.  The 
philosophical  discussion  and  the  numerous  authorities  cited  by  the  author  can- 
not fail  to  satisfy  the  requirements  of  the  most  exacting. 

If  the  rules  of  evidence  were  capable  of  being  reduced  to  the  same  degree 
of  exactness,  and  if  their  applications  were  capable  of  being  made  universal, 
like  the  principles  of  logic*  much  time  and  labor  would  be  saved.  But  so  dif- 
ferent are  the  rules  which  govern  the  conduct  of  the  human  species  from  the 
principles  underlying  the  operation  of  the  mind  in  its  relations  to  matter,  that 
no  treatise  is  complete  without  its  chapter  on  **  Relevancy."  This  subject  has 
always  been  a  difficult  one  to  handle.  It  pervades  the  entire  body  of  the  law 
of  evidence.  While  it  is  desirous  to  have  the  rules  of  evidence  and  the  prin- 
ciples of  logic  harmonize,  experience  of  the  past  has  proved  to  the  satisfaction 
of  courts  and  lawyers  that  a  too  strict  application  of  the  principles  of  logic  to 
the  motives  and  conduct  of  men,  tends,  in  numerous  instances,  on  account  of 
the  many  matters  which  the  logician  can  not  take  into  account,  towork  grave 
injustice.  Hence  the  necessity  of  careful  distinction  between  logical  and  legal 
relevancy.  A  discussion  of  this  subject  should  point  out  the  respects  in  which 
the  rules  of  evidence  and  the  principles  of  logic  are  in  accord,  and  should  fur- 
ther disclose  wherein  they  differ ;  and  the  reasons  which  render  Inapplicable  the 
strict  principles  of  logic  in  the  trial  of  a  legal  action  should  be  caref nUy 
considered  and  pointed  out. 

Considerable  space  is  devoted  to  the  "  Burden  of  Proof,*'  <'  Admissions," 
«« Hearsay,"  "  Opinions,"  «  Real  Evidence,"  and  "  Statute  of  Frauds."  The 
chapters  upon  '<  Parol  Evidence  "  and  ''  Documentary  Evidence  "  are  very  sat- 
isfactory. The  latter  topic  is  of  especial  interest  on  account  of  the  exhaustive 
treatment  of  such  subjects  as  proof  of  handwriting,  certificates  of  public 
officers  as  evidence,  books  of  account,  and  judgments,  and  much  of  Interest 
will  be  found  and  many  novel  rules  and  principles  are  discussed. 

To  eliminate  from  a  treatise  upon  the  rules  of  evidence  all  discussions  of  the 
law  governing  the  "  competency,"  **  production  "  and  "  examination  "  of  wit- 
nesses would  greatly  impair  its  usefulness  to  the  student,  and  render  the  work 
of  diminished  value  to  the  practitioner.  The  third  volume  treats  of  these  sub- 
jects with  great  learning.  The  first  chapter  is  devoted  to  the  production  and 
examination  of  witnesses  before  examining  magistrates,  the  powers  and  duties 
of  these  officers,  of  the  rules  regulating  the  taking  of  depositions,  and  of 
their  introduction  and  nse  In  evidence.    The  subject  of  "  Discovery  "  and  the 
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examination  of  adverse  parties  has  hardly  received  the  attention  which  its 
importance  warrants. 

The  **  Competency  of  Witnesses  "  has  been  ably  and  exhaustively  discussed, 
and  the  growth  of  the  more  liberal  rules  of  modem  times  has  received  due  con- 
sideration. The  remainder  of  the  volume  is  devoted  to  a  discussion  of  the 
rules  relating  to  the  attendance  and  examination  of  witnesses.  In  this  is 
embodied  a  consideration  of  the  "privileges  of  witnesses,"  **  impeachment  of 
witnesses/'  "  use  of  memoranda  to  refresh  their  recollection,"  and  kindred 
topics. 

The  exhaustive  index,  comprising  nearly  two  hundred  pages,  gives  the  princi- 
pal subjects  in  black  print,  the  subheadings  In  italics,  and  the  references  to  the 
sections  in  ordinary  faced ^  type,  thereby  making  it  easier  to  find  the  point 
desired.  The  mechanical  execution  of  the  book  is  all  that  can  be  desired. 
While  the  volumes  are  small  and  compact,  belonging  to  what  is  known  as  the 
*^  Pony  Series,"  the  type  is  clear  and  sufDciently  large  to  be  read  without 
straining  or  tiring  the  eyes. 

The  careful  reader  has  long  since  discovered  that  not  every  book  in  law  sheep 
is  a  legal  treatise.  Many  of  the  works  which  now  incumber  our  shelves  are 
but  little  better  than  digests,  and,  in  many  instances,  their  room  is  better  than 
their  presence.  The  marks  of  honesty  and  industry  in  legal  authorship,  while 
hard  to  define  and  to  point  out,  leave  their  traces  stamped  in  unmistakable 
signs  upon  the  pages  of  great  works  of  acknowledged  authority  and  accuracy. 
The  competition  in  law-book  making  has  so  reduced  the  profits  of  legal  author- 
ship that  it  does  not  pay  men  of  high  ability  to  engage  in  that  pursuit.  The 
result  is  that  practitioners  are  depending  less  and  less  upon  text-books,  and 
more  upon  the  reports  and  original  research.  When  a  book  is  put  upon  the 
market,  bearing  all  of  the  marks  of  painstaldng  care  and  labor  that  this  book 
bears,  the  profession  cannot  fail  to  appreciate  It. 

The  number  of  citations,  in  this  work,  both  English  and  American,  is  enor- 
mous, and  the  authorities  seem  to  have  been  exhausted  in  its  preparation. 
Every  section  is  a  brief  upon  the  subject  discussed.  Another  feature  which 
will  commend  it  to  the  busy  practitioner  is  its  copious  references  to  the  stand- 
and  law  journals,  periodicals,  and  to  the  American  and  Lawyers*  Series  of 
reports.  This  furnishes  a  key  to  a  great  volume  of  learning,  and  renders  it 
easy  for  the  searcher  to  exhaust  his  subject  without  the  labor  incident  to 
original  research  upon  the  question  in  hand.  It  might  be  suggested  that  the 
value  of  this  work  would  have  been  greatly  increased  by  cross-references  to 
the  cases  in  the  **  Reporter  System."  Few  lawyers  are  without  at  least  one  of 
these  series  of  reporters;  and  publishers  mnst  learn  to  stifle  any  jealousies 
which  may  have  been  engendered  In  the  past,  to  the  end  that  the  profession 
may  receive  the  full  measure  of  the  benefit  which  modem  methods  of  law 
reporting  have  conferred. 

This  work  has  already  taken  its  place  at  the  head  of  the  list  of  books  upon  the 
law  of  evidence,  and  is  being  cited  as  primary  authority  in  our  courts.  It  is 
more  exhaustive  than  any  other  treatise  which  has  come  under  the  writer's 
observation,  and  the  low  price  at  which  It  is  sold  will  enable  It  largely  to  sup- 
plant all  others,  not  only  as  a  text-book  in  the  schools,  but  as  the  leading  work 
used  in  general  practice.  William  D.  Thompson. 

Racine,  Wis. 
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T  SiBYiN,  Professor  Nnmerario  de  Dereobo  Intemaclonal  PUblloo  y  PrlvBdo  4  Histoiia 
de  lO0  TratadoB  en  la  UniyerBldad  de  la  Habana:  AtsocU  del  Inatltato  de  Derecho  Ib- 
temaclonal.  '*  Snnm  cnlqne  reddere."  Tomo  I.  Noclonee  Prelimlnares.  HlBtorla  de 
Derecho  PoaltiTO*  HiBiorIa  del  Dereoho  Oientiflco.  Habana,  Oaba.  Imprenta  y 
Papelerla  '*  La  UniTerBal.**  de  RbIb  y  Hormano.  Oalle  de  San  Ignaelo  nlim.  15.  1898. 
pp.  660.    Preolo:  IS.60  Plata. 

A  remarkable  book  from  every  standpoint  whence  one  chooses  to  view  it,  is 
this  Treatise  on  Private  International  Law«  the  first  volnme  of  which  it  has 
been  my  very  agreeable  task  to  read  for  review.  The  author,  Sefior  Bosta- 
mente,  is  Professor  of  Pablio  and  Private  International  Law  and  the  History 
of  Treaties  in  the  University  of  Havana,  Cnba.  This  entire  volume  of  550 
pages  is  devoted  to  a  profound  and  Inminous  Inquiry  into  the  principles  and 
sources,  historically  and  scientifically  considered,  of  private  international  law; 
in  other  words,  as  he  indicates,  the  history  of  the  positive  law  and  the  history 
of  the  scientific  law.  This  English  word  "  law  "  which  I  use  in  translation  is 
but  an  imperfect  rendition  of  the  "  derecho  "  or  French  »« droit"  of  which  we 
treat, —  the  abstraction  *'  jus  *'  of  the  Romans,  which  we  are  to  understand  as 
the  sense  of  the  word  <<law,"  as  here  used. 

The  author's  definition  of  private  international  law  it  is  important  to  cite 
in  his  words,  as  ^'  the  sum  total  (confunto-enaembU)  of  the  principles  which 
determine  the  limits  in  space  of  the  legislative  competence  of  States  when  it  is 
to  be  applied  to  the  juridical  relations  which  may  be  subjected  to  diverse  legis- 
lations"—  a  definition  which  has  the  merit  of  being  comprehensive^  and  of 
embracing  the  theoretic  as  well  as  positive  law.  But  a  very  pertinent  remark 
in  criticism  of  this  definition  I  encounter  in  a  leading  review  of  this  work  in 
the  *^  Revue  de  Droit  International,"  where  M.  Alb^rio  Rolin,  in  an  eulogistic 
commentary  of  the  Treatise,  acutely  observes:  '^  We  ask  if  it  would  not  be  well 
to  point  out  clearly  that '  droit  international  priv^  '  determines  also  the  private 
rights  of  the  human  being,  within  the  sphere  of  a  sovereignty  other  than  that 
to  which  he  belongs  by  the  ties  of  subjection,  and  to  note  that  it  limits  the  leg- 
islative competence  only  in  what  concerns  the  relations  of  droUpriv4.  In  a 
word,  the  words  *  which  may  be  subjected  to  diverse  legislations,'  do  not 
entirely  satisfy  us.  It  is  not  necessary  that  the  juridical  relations  may  be  in 
fact  subjected  to  diverse  legislations  in  order  that  private  international  law 
should  apply  to  them ;  it  suffices  that  a  doubt  should  arise  as  to  which  legis- 
lation they  are  subjected  to."  This  modification  is  important  for  an  adequate 
concept  of  private  international  law,  and  will  no  doubt  be  readily  accepted  as  a 
material  part  of  an  exact  definition. 

Sefior  Bustamente  examines  and  discusses  very  thoroughly  the  several  theories 
which  have  been  advanced  as  to  the  foundation  of  piivate  international  law. 
According  to  him^  it  is  founded  upon  the  juridical  community  of  the  nations, 
a  theory  already  suggested  by  some  authorities  such  as  Saurez  and  Savigny  as 
the  true  basis  of  this  law.  This  theory  is  developed  elaborately  by  Sr.  Busta- 
mente, and  he  points  out  the  different  factors  of  this  juridical  community  of 
nations.  He  makes  a  very  erudite  and  thorough  study  of  the  many  attempts 
made  to  remedy  the  grievous  inconveniences  and  confiicts  growing  out  of  the 
diversity  of  legislation  in  the  different  States,  and  especially  notes  the  essays 
at  codification  oi  the  private  international  law  which  have  engaged  the  earnest 
efforts  of  the  highest  juristic  minds  of  all  the  great  nations. 
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Other  chapters  of  the  first  book  treat  of  the  differences  between  private  and 
public  international  law,  of  the  sources  of  the  latter,  and  of  the  extensiTe 
bibliography  of  this  vast  theme  of  law.  The  branches  of  ciyil  and  criminal 
international  law,  the  laws  governing  the  physical  and  jnridlcal  person,  the 
relations  of  family,  guardianship,  property,  succession,  etc.,  all  fall  within  the 
scope  of  this  really  vast  and  exhaustive  work.  The  historical  portion  of  the 
work  is  especially  interesting  in  whatever  relates  to  Spain  with  reference  on 
the  one  hand  to  the  Moors,  and  on  the  other  to  the  peoples  of  America  in  con- 
sequence upon  the  discoveries  of  Christopher  Columbus. 

On  the  whole,  the  work  is  a  monumental  contribution  to  the  learning  of  this 
great  subject  and  to  the  learning  and  ability  of  the  author,  and  deserves  a  high 
place  in  the  ranks  of  the  publicists.  Other  volumes  completing  the  great 
scheme  of  international  jurisprudence  vtUI  appear  from  time  to  time,  which  we 
will  notice  with  much  satisfaction^  judged  by  that  which  this  volume  has 
afforded.  Jossph  Whsubss. 

St.  Louis. 

DBVLn  ON  DBBDs.— A  TxeatiM  on  the  Law  of  Deeds:  their  Fomi,  Reqnlaites,  ExeeutSon, 
Acknowledgment,  RegistratiOB,  Oonstmotion  and  Effect;  Oovering  the  alienation  of 
Title  to  Real  Property  by  Volontary  Transfer.  Together  with  ohapters  on  Tax  Deeds 
and  Sheriff's  Deeds.  B7  Bobbrt  T.  Dbvun.  Oonnselor  at  Law.  Second  Edition. 
Revised  and  Enlaiged.   In  Three  Volumes.   Ban  Franoisoo:  Bancroft- Whitney  Oo.  1807. 

The  first  edition  of  this  scholarly  and  satisfactory  work,  published  in  1887, 
was  reviewed  by  us  at  the  time.^  The  favor  with  which  it  has  been  received  by 
the  profession,  calling  for  this  revised  and  enlarged  edition,  justifies  the  words 
of  praise  which  were  then  accorded  to  it.  Doubtless  there  were  inequalities 
and  imperfections  in  that  first  edition,  as  there  are  in  the  first  edition  of  every 
treatise,  and  we  doubt  not  that  they  have  been  corrected,  for  the  most  part,  in 
this  second  edition.  If  they  have  not,  it  cannot  be  from  a  want  of  industry  on 
the  part  of  the  learned  author;  for  its  fruits  are  apparent  on  every  page  la  a 
wealth  of  citations  and  annotations  illustrative  of  the  text.  We  can  well  believe 
that  the  author  has,  as  stated  in  the  preface  to  this  edition,  examined  every 
case  which  has  been  decided  since  the  first  edition,  and  the  notes  give  every 
indication  that  the  examination  has  been  that  intelligent,  pondering  examina- 
tion which  the  conscientious  author  gives  to  a  case  before  citing  it  to  a  propo- 
sition. The  revision  has  been  a  revision  of  the  whole  work,  not  a  mere 
accumulation  of  additional  citations  to  a  practically  unchanged  text. 
Mr.  Devlin  says  in  the  preface  to  the  second  edition :  **  Many  new  sec- 
tions have  been  added  to  the  text;  others  have  been  rewritten  or  enlarged, 
and  ample  additions  have  been  made  to  the  notes.  I  have  at  all  times  kept  in 
mind  the  fact  that  a  work  intended  for  a  practicing  lawyer  should  contain 
many  different  features^  and  I  have^  in  the  insertion  of  new  matter^  followed 
the  same  general  outlines  described  in  the  original  preface  as  the  plan  of  this 
treatise.  The  enormous  number  of  new  cases  considered  has  necessitated  the 
extension  of  the  work  to  three  volumes.  Special  attention  has  been  given  to 
those  topics  that  relate  particularly  to  the  form,  execution,  acknowledgment, 
delivery  and  registration  of  deeds,  description  of  property  conveyed,  and  kin- 
dred subjects  relating  to  deeds,  considered  as  instruments  intended  to  convey 
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title  to  laud.  Still,  their  effect  as  ezecated  contracts  has  been  exhaustively 
considered.  Every  chapter  has  been  revised  and  enlarged,  and  the  new  matter 
inserted  has  been  thoroughly  indexed."  A  fuller  exposition  of  Mr.  Devlin's 
conceptions  of  the  plan  on  which  a  legal  treatise  should  be  written  will 
be  found  in  the  preface  to  the  first  edition ;  a  preface  which  would  well  repay 
the  careful  study  of  the  intending  author.  It  is  but  justice  to  say  that  Mr. 
Devlin  has  successfully  achieved  the  task  which  he  set  for  himself,  and  has 
given  to  the  profession  a  work  of  practical  and  enduring  value.  The  book  has 
the  mechanical  excellence  which  is  characteristic  of  the  works  Issued  by  the 
publishers. 

WooDRUvVs  OuBS  OM  D0MS8T10  BBL4Tioiff8.—  A  Selection  of  cases  on  Domestic  Relations 
and  the  Law  of  Persons.  By  Bdwin  H.  Woodruff,  Professor  of  Law  in  the  OoUege  of 
Law,  Cornell  University.  New  York:  Baker,  Voorhls  ft  Oo.  In  one  Yolnme,  cloth 
binding.    PHoe,  $4.00.     1897. 

This  collection  of  Cases  is  divided  into  nine  parts:  Part  I  relates  to  the 
prolific  subject  of  Marriage,  and  occupies  about  half  the  entire  volume.  It  is 
divided  into  four  chapters,  as  follows:  1.  Contract  to  marry.  Breach  of 
Promise.  2.  Contract  of  marriage.  8.  Husband  and  Wife.  4.  Divorce  and 
Separation.  Part  II  treats  of  Parent  and  Child;  Part  III,  of  Infancy; 
Part  IV y  of  Insanity.    Part  V,  of  Drunkenness;  Part  VI,  of  Aliens. 

There  is  a  good  Table  of  Contents,  giving  the  names  of  the  cases  with  the 
reports,  and  the  subjects  to  which  the  cases  relate.  These  are  given  in  the 
order  of  the  parts  and  chapters,  or  in  other  words  in  the  order  in  which  the 
cases  appear  in  the  volume.  The  statement  of  the  subjects />f  the  cases  cannot 
impair  their  use  in  the  law  school,  while  it  renders  the  collection  of  some  use 
to  the  profession.  There  is  also  a  Table  of  Cases  arranged  alphabetically; 
and  also  an  index  to  the  volume. 

The  cases  are  wholly  American,  and  claim  to  be  selected  with  good  care  and 
discrimination.    The  volume  is  well  printed  and  has  a  pleasing  appearance. 

Peobatb  Rbposts  Ahhotatbd.— Comprising  Becent  Oases  of  General  Valae  Decided  In 
the  Conns  of  the  Several  States  on  Points  of  Probate  Law.  With  Extended  Notes  and 
Bef erenoes.  By  FiuJiK  8.  Biob,  Esq.  Aathor  of  '*  ClvU  and  Criminal  Evidence,"  **  Law 
of  Beal  Property,*'  and  **  American  Probate  Law."  Vol.  1.  Baker,  Voorhls  A  Co.,  New 
York:  1897.    pp.  76S  and  zxlv.    Price,  lft.50,  or  |S.76  delivered. 

This  is  a  new  series  of  Probate  Beports  in  continuation  of  the  series  hereto- 
fore published  by  the  publishers  of  the  new  series.  The  plan  of  this  series 
differs  materially  from  that  of  previous  publications.  The  cases  reported  are 
selected  with  a  view  to  giving  those  only  that  are  important,  and  excluding 
those  that  merely  decide  well  known  and  undisputed  principles.  Only  one 
volume  a  year  is  to  be  published,  and  consequently  much  care  is  required  in 
the  selection  of  cases  to  be  republished.  Bfany  of  the  cases  are  taken  from  the 
Beporters  of  the  West  Publishing  Company  in  advance  of  the  official  reports. 
Dissenting  opinions  are  also  published. 

The  annotations  are  the  most  marked  feature  of  this  new  series  of  reports. 
We  find  that  in  the  volume  now  in  hand,  there  are  in  all  about  one  hundred 
and  thirty  pa^es  of  annotations  by  the  editor.  The  notes  are  upon  a  great 
variety  of  subjects.    The  following  list  of  the  subjects  treated,  with  the  length 
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of  the  note  upon  each,  will  serre  to  show  the  extent  and  scope  of  the  editor *» 
work : — 


ADClUary  Administration,  1  p. 
CoUatenl  Inherttanoe  Tax,  8  pp. 
Aoooonting  of  Bzeontor  or  Admlnlatrator, 

«PP. 
Oommon  Law  System  Examined,  8  pp. 
Devise  npon  Condition* )  pp. 
AdTanoements,  3  pp. 
Ancestral  Property,  1  p. 
Community  Property,  S  pp. 
Constraction  of  Wills,  6  pp. 
Eqaitable  Conversion,  4  pp. 
Doctrine  of  Cy  Prea,  6  pp. 
Helra  of  th%  Half-blood,  1  p. 
D^MMltlona  In  Eridenoe,  7  pp. 
Executory  Derlses,  8  pp. 
Dronkenness   as  Affecting  Testamentary 

Capacity,  1  p. 
Doctrine  of  Election,  4  pp. 
Estates  in  Remainder,  6  pp. 
Estates  In  Tall,  0  pp. 
Exceptions  to  the  Admission  of  Evidence, 

J  pp. 
Sale  by  Execnton  and  Administrators,  8  pp. 
Charitable  Trusts,  9  pp. 


Pedigree,  8  pp. 

Liabilities  of  Execntors  for  Attorney's  Fees, 
2  pp. 

Gifts  and  Advancements,  2  pp. 

Jointore  and  Its  Incidents,  4  pp. 

Jarisdlction  of  Probate  Courts,  6  pp. 

Latent  Ambiguity,  6  pp. 

Conditions  In  Restraint  of  Marriage,  1  p. 

Continuance  of  Business  by  Surviving  Part- 
ners, 1  p. 

Doctrine  of  Perpetuities,  6  pp. 

Rule  In  Shelley's  Case,  6  pp. 

Monomania  as  Affecting  Testamentary 
Capacity,  4  pp. 

Title  by  Escheat,  1  p. 

Title  by  Prescription,  6  pp. 

Investments  of  Trustees,  1  p. 

Implied  Trusts,  1  p. 

Undue  Influence,  4  pp. 

Excessive  Damages,  t  pp. 

Impeachment  of  Wltnessaa,  8  pp. 

Non-professional  Witnesses,!  p. 

Bastards:  Subsequent  Marriage  of  Parents, 
Ip. 


The  annotations  seem  to  be  adequate,  and  as  full  as  could  be  desired.  They 
seem  generally  to  have  been  made  with  ease.  We  notice,  however,  a  misuse  of 
the  term  Prescription  which  the  annotator  uses  as  equivalent  to  the  term  Adoer$e 
Possession  In  his  note  entitled  Title  by  Prescription  —  Adverse  Possession^  which 
treats  of  adverse  possession  wholly.  He  does  not  state  what  prescription  is, 
or  that  it  is  properly  used  solely  with  reference  to  Incorporeal  rights;  though 
he  says  the  term  '<  is  most  frequently  applied  to  easements.  But  in  popular 
parlance,  it  has  been  quite  generally  confounded  with  title  by  adverse  posses- 
sion." A  legal  author  should  vnrite  with  legal  accuracy  and  not  confound 
terms  by  adopting  '*  popular  parlance.*' 

We  think  this  series  of  Probate  Reports  promises  to  be  a  very  useful  and 
valuable  one. 
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THE 

AMERICAN  LAW  REVIEW. 

SEPTEMBER- OCTOBER,     18  97. 

MR.  JUSTICE  JACKSON.^ 

Near  this  city  sleeps  all  that  is  mortal  of  Howell  £.  Jackson, 
a  lawyer,  a  statesman  and  a  judge,  bat 
Howell  e!  JMksoii.  ^•^^'ently  among  us  and  personally  known 
to  most  of  those  within  the  sound  of 
my  voice.  As  a  lawyer,  he  was  studious,  careful  and  accu- 
rate* As  a  statesman,  he  was  incorruptible,  moderate  and 
just*  As  a  judge,  he  was  laborious,  impartial,  patient  and 
urbane.  As  a  man,  he  was  a  character  to  be  envied,  and 
a  model  to  be  imitated.  Possessed  of  that  unaffected  gen- 
tility which  is  the  result  of  a  mingling  of  self-respect  with 
respect  and  kindness  for  others;  always  self-restrained;  never 
giving  nor  unduly  resenting  offense.  Not  a  prodigy;  not  a 
genius;  not  possessed  of  those  commanding  powers  which  in 
other  men  make  leadership  and  sway  so  easy;  but  amply 
endowed,  and  making  the  best  use  of  the  powers  he  had.  Not 
a  religious  fanatic,  but  a  firm  and  consistent  Christian.  Not  a 
moral  enthusiast,  but  a  moral  example.  A  character  abounding 
in  lines  of  beauty,  and  showing  scarcely  a  blemish  or  defect. 
Nowhere  exaggerated,  but  everywhere  strong.  No  extraor- 
dinary development  in  any  direction,  but  everywhere  well  filled 

out: — 

'^  Strong,  without  rage;  without  o'erflowiDg,  full." 

'  Part  of  an  address  delivered  be-     at  Nashville,  July  29,   1897,  by  Sey- 
lore  the  Tennessee  Bar  Association      moor  D.  Thompson,  of  Missonri. 
VOL.   XXXI.  41 
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In  his  ending  there  was  a  touch  of  martyrdom.  Knowing 
that  he  was  stricken  with  a  mortal  disease,  he  returned  to  his 
post  of  duty,  and  there,  with  the  hand  of  death  upon  him,  as 
the  last  act  of  his  official  life,  he  took  part  in  the  decision  of  a 
great  constitutional  question  which,  in  his  absence,  had  failed 
of  decision  by  reason  of  an  equally  divided  court.  He  has  gone 
from  among  us,  leaving  behind  a  beautiful  memory  and  the 
record  of  a  life  which  furnishes  the  best  model  for  our  sons. 
We  can  not  say  that  *^  we  ne'er  shall  look  upon  his  like  again." 
It  is  the  characteristic  of  the  great  and  noble  profession  to 
which  he  belonged,  in  the  processes  of  human  evolution,  to  pro- 
duce such  men.  We  that  are  here  assembled  may  not,  per- 
haps, look  upon  his  like  again ;  but  some  future  generation 
will;  though  few  such  men  will  rise  to  enlighten,  to  guide,  to 
instruct,  ai^  to  bless  mankind. 

But  it  is  not  of  this  Justice  Jackson  that  I  am  here  to  speak 

to-day ;   it  is  of  another  Justice  Jackson, 

2.  Jostice  whose  ashes  likewise  repose  near  this  citv : 

Andrew  Jackson.  .   w.      ..  »        ,    . 

a  mightier  force,  a  haughtier  name;  a  man 

who  left  a  far  deeper  trace  upon  the  history  of  his  country ;  who 
found  that  country  sunk  in  the  depths  of  shame,  and  lifted  it 
up  and  placed  it  upon  the  heights  of  glory.  I  mean  ANDREW 
JACKSON,  for  six  years  a  justice  of  the  Superior  Court  of 
Tennessee,  then  your  court  of  highest  jurisdiction,  correspond- 
ing to  your  present  Supreme  Court.  Speaking  to  the  legal  pro- 
fession of  Tennessee,  here  assembled  in  annual  convention,  at 
the  time  and  place  of  a  great  exposition  of  the  arts,  the  sciences, 
and  the  industries  of  peace,  gathered  together  to  commemorate 
the  Centennial  Anniversary  of  the  admission  of  this  State  into 
the  Union,  it  is  altogether  fitting  that  I  should  choose  for  my 
theme  a  member  of  that  profession  whose  name  is  signed  to  the 
first  Constitution  of  Tennessee ;  who,  in  territorial  times,  had 
been  its  Attorney-General ;  who  was  its  first  Bepresentative  in 
Congress ;  who  was  one  of  its  first  Senators  in  that  body  ;  who 
was  a  judge  of  its  highest  court  of  judicature;  who  was  a  Major- 
General  of  its  militia ;  until  finally,  in  his  office  of  Major-General 
of  the  armies  of  the  United  States,  he  lost  his  distinctive  char- 
acter as  a  citizen  of  Tennessee  and  became  a  citizen  of  the  whole 
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UnioD,  twice  elected  to  the  supreme  magistracy  —  admired  by 
all,  applauded  by  all,  claimed  by  all:  second  only  to  the  Father 
of  his  Country. 

Kising  by  inherent  merit  from  the  humblest  beginning  to  the 
most  exalted  station,  only  the  free  institu- 

^'S^^SLI::!^  »'°««  o*  ^"«"«»  could"  afford  room  for 
such  phenomenal  development.  Let  us 
trace  that  growth  and  discover  in  it  the  most  exalted  tribute  that 
can  be  paid  to  those  institutions.  Starting  from  th^  lonely  rock  of 
Carrickf  ergus,  in  the  North  of  Ireland,  we  see  an  humble  couple  of 
that  hardy  Scotch-Irish  stock  ^  set  sail,  in  the  steerage  of  an  emi-> 
grant  ship,  for  one  of  the  British  colonies  in  America.  We  see 
that  faithful  and  courageous  pair  struggling  to  found  a  home  in 
the  wilderness.  Depict  their  struggles  if  you  can,  you  that  have 
not  been  through  them,  as  I  have.  We  see  children  born  unto 
them,  with  scarcely  a  roof  over  their  heads  or  clothing  to  cover 
their  nakedness.  We  see  the  father  finally  dying,  a  landless 
backwoodsman,  and  the  poor  mother  left  to  face  the  world 
alone  in  a  wilderness,  with  a  family  of  small  children,  one  of 
them  as  yet  unborn.  While  sheltered  by  the  charitable  roof  of  a 
relative,  she  gave  birth  to  a  boy  ;  and  thus  was  ushered  into  the 
world  Andrew  Jackson,  a  half-orphan  and  an  object  of  charity, 
but  destined  to  ^^  fill  the  measure  of  his  country's  glory."  Let 
us  follow  him  as  he  grows  up  in  the  wilderness.  Not  pampered 
in  the  luxuries  of  dainty  food,  fine  clothes,  or  a  soft  bed.  His 
staple  food,  corn  bread  and  bacon  —  to  my  taste  nothing  better  — 
with  an  occasional  haunch  of  venison,  a  steak  of  bear-meat,  a 
fish  from  the  running  stream,  or  a  dish  of  jowl  and  greens, 
thrown  in  as  a  luxury.  His  garments  of  the  plainest  home- 
spun, with  the  possible  exception  of  the  coon-skin  cap.  Tow- 
cloth  the  staple;  woolen  a  luxury.  His  bed  a  tick  of  straw, 
or  more  likely  of  corn  shucks,  laid  upon  flat  supports  con- 
sisting of  strips  rived  out  of  logs  of  wood,  called  in  the 
North  **  shakes  "  and  in  the  South  **  clap-boards."  Or  possibly 
his  bed  may  have  been  superimposed  on  the  more  pretentious 
structure  of  ropes  stretched  across  each  other,  at  right  angles, 

1  See  Dote  A,  at  end  of  this  article. 
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through  holes  bored  in  the  side  and  end  pieces  of  the  bed-stead* 
His  waking  hours  were  spent  in  the  open  air.  He  early  made 
the  acquaintance  of  those  inseparable  aids  to  the  toils  and  sports 
of  the  Southern  boy,  the  gun  and  the  horse.  The  Indian  was  on 
the  frontier,  the  British  were  on  the  coast,  game  was  aroand 
him  in  the  woods ;  and  he  lived  on  horseback,  gun  in  hand.  It 
is,  perhaps,  not  creditable  to  our  American  literature  that  neither 
the  backwoodsman  nor  the  backwoods  boy  has  been  adequately 
described  in  any  American  poem.  It  remained  for  an  English- 
man, a  titled  aristocrat  at  that,  but  one  whose  heart  beat  to  the 
tune  of  liberty, —  the  greatest  of  English  poets, —  to  describe 
him: — 

'<  And  taU,  and  strong,  and  swift  of  foot  were  they, 
Beyond  the  dwarfing  city's  pale  abortions, 
Becaase  their  thoughts  had  never  been  the  prey 
Of  care  or  gain;  the  green  woods  were  their  portions! 
No  sinking  spirits  told  them  they  grew  gray; 
No  fashion  made  them  apes  of  her  distortions; 
Simple  they  were,  not  savage;  and  their  rifles. 
Though  very  tme,  were  not  yet  used  for  trifles. 

**  Motion  was  in  their  days,  rest  in  their  slumbers. 
And  cheerfulness  the  handmaid  of  their  toil; 
Nor  yet  too  many,  nor  too  few  their  numbers; 
Corruption  could  not  make  their  hearts  her  soil ; 
The  lust  which  stings,  the  splendor  which  encumbers. 
With  the  free  foresters  divide  no  spoU; 
Serene,  not  sullen,  were  the  solitudes 
Of  this  unsighlng  people  of  the  woods." 

So  much  for  nature's  nobleman.  Is  it  a  wonder,  then,  that, 
when  the  Revolutionary  War  invaded  the  Waxhaw  settlements, 
when  Tarleton's  horse  and  Lord  Bawdon's  infantry  came  with 
bullet,  halter,  fire  and  brand,  leaving  in  their  wake  ashes,  fam- 
ine, disease,  and  fresh-made  graves,  we  see  the  Jackson  brothers 
mount  their  horses,  shoulder  their  guns,  and  take  the  field  in 
a  company  of  partisan  rangers?  Young  Andrew  Jackson,  but 
fourteen  years  of  age,  throws  his  boy's  life,  with  all  its  tender 
hopes  and  emotions,  into  the  scale,  and  thinks  it  but  a  poor  sac- 
rifice to  make  for  his  bleeding  country.  The  vicissitudes  of  war 
make  him  a  prisoner.  We  remember  the  story  of  his  refusal  to 
black  the  boots  of  a  British  officer,  of  his  demand  to  be  treated 
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as  a  prisoner  of  war,  and  of  the  stinging  blow  laid  on  his  arm 
and  head  with  the  edge  of  a  sword,  the  scars  of  which  he  carried 
to  his  grave.  We,  who  know  his  proud,  resentful  nature,  know 
the  deep,  ineradicable  hate  kindled  by  that  blow.  Like  Mazeppa, 
he  **  paid  it  well  in  after  days/' 

'*  For  time  at  last  sets  all  things  even; 
And  If  we  do  but  watch  the  hour, 
There  never  yet  was  human  power 
Which  could  evade,  If  nnforgiven. 
The  patient  search  and  vigil  long. 
Of  him  who  treasures  up  a  wrong.** 

He  paid  it  when  he  hustled  the  British  out  of  Pensacola;  he 
paid  it  when  the  flower  of  British  chivalry  and  valor  wont  down 
before  his  rifles  at  New  Orleans  ;  he  paid  it  when  he  put  to  death 
Arbuthnot  and  Ambrister  for  giving  succor  to  the  Seminole 
Indians. 

We  see  him  next  with  his  brother  in  a  British  hospital  prison. 
While  there  they  are  both  stricken  with  that  dreadful  disease, 
small-pox;  and  their  heroic  mother  secures  their  release  and 
brings  them  home,  the  elder  to  die,  the  younger  to  carry  to  his 
grave  the  marks  of  his  sojourn  in  a  loathsome  British  prison. 
Next  we  see  that  same  heroic  mother  make  a  long  journey  to 
Charleston  to  succor  other  patriots,  there  languishing  in  British 
prison  ships;  and  we  see  her,  while  so  engaged,  sink  and  die; 
and  we  leave  her  buried  in  an  unknown  grave. 

Now,  young  Andrew,  at  the  age  of  fifteen,  is  orphaned  quite. 
He  has  drained  the  cup  of  life's  bitterness  to  its  last  dregs.  He 
is  now  in  the  world  alone.  No ;  not  quite  alone,  There  still 
live  in  the  Waxhaw  settlements  kinsmen  and  friends  through 
whose  partiality  he  is  able  to  pick  up,  in  a  private  school  —  for 
there  were  no  public  schools  in  those  days  —  some  of  the  rudi- 
ments of  an  English  education.  I  say  some ;  for  he  never  learned 
either  to  spell  correctly  or  to  write  the  English  language  gram- 
matically, and  these  deficiencies  of  education  marred  his  public 
efforts  to  his  grave.  But  what  of  that?  He  could  not  spell: 
neither  could  Cromwell;  neither  could  Washington;  neither 
could  Napoleon*  And  yet  Cromwell  won  every  battle  that  he 
fought,  dethroned  a  king,  destroyed  a  parliament,  and  finally 
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*•  hewed  the  throne  down  to  a  block.**  And  yet  Washington 
freed  his  country  and  refused  a  throne ;  and  Napoleon  rode  on 
horseback  all  over  Europe,  tearing  down  and  setting  up  kings, 
and  **  shaking  them  from  their  slumbers  on  the  throne.'* 

With  this  scant  mental  equipment,  Andrew  Jackson  began,  at 
the  age  of  eighteen,  the  study  of  law  in  the 
4.  Andrew  ^gj^^  ^f  ^  lawyer  in  a  rural  village.     At 

Becomes  a  Lawyer.  _      •^  _  *=* 

the    age  of  twenty,    and,   we  may   note, 

before  attaining  his  majority,  he  was  admitted  to  the  bar  —  such 
was  the  careless  temper  of  those  times.  Now  he  turns  his  face 
to  the  West.  Mounted  on  a  horse,  with  a  lawyer's  license,  and, 
possibly,  a  law  book  or  two,  he  crosses  the  mountains,  follows 
the  Robertson  Trail,  eludes  the  lurking  Indians,  and  finally 
arrives  at  what  was  then  a  collection  of  log  houses,  but  what  is 
now  this  beautiful  and  prosperous  city.  The  settlers  were  in  a 
state  of  constant  warfare  with  the  Indians.  No  one  ventured  out 
without  being  armed,  and  every  man  slept  with  his  rifle  by  his 
side,  like  a  soldier  expecting  a  night  attack.  It  is  said  that,  on 
an  average,  one  white  person  belonging  to  the  Nashville  settle- 
ment was  killed  every  week  in  the  course  of  the  year.  In  a  state 
of  perpetual  war  with  lurking  savages,  the  white  man  himself 
grew  savage;  and  the  savage  element  in  the  nature  of  our  hero 
may,  in  a  measure,  be  traced  to  the  natural  growth  and  develop- 
ment superinduced  by  such  surroundings;  and  this  must  be  our 
apology  for  it,  if  it  needs  apology.  And  now,  at  the  age  of 
twenty-one,  he  contrived  to  obtain  the  office  of  State  Solicitor, 
as  it  was  then  and  still  is  called  in  North  Carolina,  which  office 
was  afterwards,  when  Washington  County,  North  Carolina, 
became  the  Southwestern  Territory  called  by  the  name 
of  Attorney-General,  a  name  which  it  still  carries  in 
this  State.  For  about  seven  years  he  filled  this  ofiice, 
first  under  an  appointment  from  the  public  authorities  of 
the  State  of  North  Carolina ;  ^  next,  after  the  cession  by  the 
State  of  North  Carolina  to  the  United  States  of  the  territory 
which  forms  the  State  of  Tennessee,  under  an  appoint- 
ment from  President  Washington.     Mingled  with  the  respect- 

1  See  note  B,  at  the  end  of  this  article. 
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able  people  who  constitute  the  mass  of  the  settlers  of  every 
new  country,  there  is  always  a  large  disorderly  element*  It 
was  so  in  this  case.  Mingled  with  the  decent  and  law-abiding 
people,  and  to  them  a  terror  and  a  scourge,  were  outlaws,  fugi- 
tives from  justice,  insolvent  debtors,  thieves,  robbers  and 
murderers.  Facing  this  desperate  crew  of  law-opposers  and 
law-breakers,  stood  young  Andrew  Jackson,  a  boy  w&o  had 
barely  attained  his  majority,  as  the  representative  of  organized 
society,  the  head  of  the  forces  of  law  and  order,  the  man  whose 
duty  it  was  to  make  the  first  move  in  every  criminal  prosecu- 
tion, and  to  put  the  law  in  force  against  every  malefactor.  We 
know  that,  during  the  seven  years  in  which  he  stood  at  the  head 
of  the  marshaled  forces  of  law  and  order,  there  was  scarcely  a 
day  or  an  hour  in  which  his  life  was  not  in  peril.  Atovery 
court  meeting ;  at  every  lonely  angle  in  a  woodland  bridle  path ; 
in  every  tavern  brawl  which  might  be  hatched  up  for  an  occa- 
sion,—  some  desperate  criminal  whom  he  had  prosecuted,  suc- 
cessfully or  unsuccessfully,  was  waiting  for  an  opportunity  to 
get  even  with  him.  No  man  ever  sustained  a  calling  so  peril- 
ous with  a  more  superb  courage.  In  the  constant  presence  of 
danger  and  of  death,  he  became  educated  into  that  contempt 
of  danger  which  made  him  greatest  where  the  danger  was  great- 
est ;  which  gave  him  the  best  possession  and  use  of  his  faculties 
in  a  sudden  surprise,  as  at  Emuckfau;  which  enabled  him  to 
face,  single-handed,  a  whole  regiment  in  angry  mutiny ;  and  which 
impelled  him  to  the  night  attack  which  so  astonished  the  British 
at  New  Orleans.  Thus  educated,  it  came  to  be  true  of  Andrew 
Jackson  that,  in  the  presence  of  sudden  danger,  no  matter  how 
extreme,  he  never  seemed  to  feel  the  slightest  tinge. of  fear; 
but  he  rose  to  a  state  of  mental  exaltation ;  no  opponent  could 
withstand  the  frenzy  of  his  eye ;  his  action  was  immediate  and 
decisive,  and  always  the  best  action  that  could  be  taken. 

Born  of  Scotch-Irish  stock,  Jackson  was  in  one  respect  an 
Irishman.     A  learned  and  somewhat  eccen- 

^•»!?®*w/^"**^"^      trie  Irishman,  who  formerly  lived  in  Mem- 
Practitionen  , ,  ..... 

phis,   wrote  a   treatise  to   prove   that   the 

Irish  were  descended  from  the  ancient  Greeks  ;  and  among  other 

arguments  which  he  adduced  to  prove  his  hypothesis  was  this,— 
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^«  thftt,  like  the  ancieDt  Greek,  an  Irishman  is  never  at  peace 
except  when  be  is  at  war."  A  hundred  years  ago,  in  the  prac- 
tice of  the  law  in  Ireland,  if  we  may  believe  credible  accounts, 
it  was  the  constant  practice  to  settle  the  issues  joined  in  pleads 
ings  upon  the  field  of  honor.  There  were  not  only  nice  dis- 
tinctions as  to  rejoinders  and  surrejoinders,  rebutters  and 
surrebutters,  but  also  as  to  the  lie  direct,  the  lie  circumstantial, 
and  the  amende  honorable.  A  genteel  acquaintance  with  hair- 
triggers  was  almost  indispensable  to  success  at  the  bar;  and  the 
refinements  of  the  Code  were  as  much  a  part  of  the  legal  cur- 
riculum aa  Coke  and  Blackstone.  It  has  been  said  that  the  only 
defensive  pleading  which  a  timid  attorney  dared  to  file  was  a 
demurrer :  that  admitted  the  truth  of  the  pleading  demurred  to. 
It  seems  to  have  been  somewhat  so  in  the  early  days  in  Ten- 
nessee. We  ail  recall  how,  goaded  by  sarcastic  language  used 
in  r^ly  to  his  argument,  young  Andrew  Jackson  hastily  tore  a 
blank  leaf  out  of  a  law  book  and  on  it  wrote  a  challenge  to  his 
opponent,  Col.  Avery;  how  they  met  and  fought  and  missed 
each  other ;  how  each  was  satisfied ;  how  they  shook  hands  and 
again  became  good  friends.  We  all  recall  how  the  *<  lodged 
hate  and  certain  loathing  "  which  grew  up  between  Jackson  and 
Dickinson  were  aggravated  by  the  frequent  rencounters  of  these 
high-mettled  men  in  the  court  room  ;  they  being  leaders  of  the 
early  bar  of  Nashville,  and  generally  on  opposing  sides  of 
every  litigation.  We  regret  that  the  character  of  duelist,  and 
even  that  of  participant  in  street  broils,  mars  the  fame  of  one 
of  America's  greatest  men.  But  he  must  be  judged  by  his 
times.  We  do  better  nowadays,  even  here  in  the  South.  The 
commercial  spirit  has  taken  hold  of  us,  and  with  it  the  Christian 
spirit.  <<The  jingling  of  the  guinea  helps  the  hurt  that 
Honor  feels;"  and  the  spirit  of  Christ  calls  upon  us  to  exercise 
self-restraint  and  obedience  to  law.  The  Duke  of  Wellington 
said  that  the  thing  which  required  the  most  courage  in  a  general 
was  to  give  an  order  to  retreat;  and  we  know,  in  our  heart  of 
hearts,  that  it  often  requires  more  courage  to  decline  than  to 
accept  a  challenge.  Nor  was  the  ancient  system  of  dueling 
among  members  of  the  bar  without  some  compensations.  It 
held  lawyers,  in  the  practice  of  their  profession,  to  the  strict 
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priociples  of  honor.  It  preveDted  trickery  and  shysterism  ;  it 
meant  that  when  a  lawyer  passed  his  word  he  would  keep  it« 
While  it  was  sometimes  availed  of  by  bailies  to  overawe  timid 
opponents,  yet  as  a  general  rule,  a  man  could  avoid  personal 
danger  and  keep  out  of  difficulties,  by  acting  honorably  and 
telling  the  truth. 

But  there  was  a  softer  and  a  happier  side  to  the  life  of  ye 
lawyer  of  ye  olden  time.  It  was  not  all 
••  ^Old^^^r  ^'  ^*  strife,  and  broil  and  danger.  The  lawyers 
met  the  judge  at  the  village  tavern,  and  rode 
with  him  on  the  long  horseback  journeys  from  one  county  seat 
to  another.  Their  intercourse  was  cordial  and  unrestrained. 
Their  books  were  limited  to  the  statutes  and  to  those  horn-books 
that  could  be  crammed  into  the  saddlebags.  If  the  ancient  lawyer 
had  few  books,  the  modern  one  bus  too  many.  If  the  ancient 
lawyer  read  little,  he  thought  much:  his  modern  descendant  must 
read  so  much  that  he  has  no  time  to  think.  The  many  books  of 
the  modem  lawyer  look  like  a  division  of  troops  with  uniforms 
clean  and  new  and  with  muskets  and  bayonets  furbished,  all 
carefully  aligned  and  paraded  for  inspection  and  review;  the  few 
books  of  the  ancient  lawyer  looked  like  some  of  Jackson's 
Indian  fighters,  ragged  and  worn  with  war  and  toil  and  use.  In 
those  days  judicial  precedents  did  not  have  so  much  force,  but 
natural  justice  was  reached  quite  as  often.  The  doctrine  of  stare 
decisis  must  have  had  a  feeble  hold  were  there  were  no  books. 
The  difficulties  which  attended  a  court  of  appeal  even  in  following 
its  own  decisions,  are  plaintively  portrayed  in  one  of  Judge 
Peck's  dissenting  opinions,  where,  after  depicting  the  difficulties 
under  which  justice  was  administered  in  the  Supreme  Court 
of  this  State  in  the  early  wilderness,  he  added  almost  pathetically, 
♦*and  at  Reynoldsburg  without  books."*  Where  now  is  Eey- 
Doldsburg? 

1  AmoDg  tbe  old  CaroUna  statotes  f oUowlDg  books :  Cary^s  Abridgment, 

applied  to  Tennessee,  wbich  does  not  of    Statutes;   Godolphin*s   Orptian's 

appear  to  have  been  repealed  down  to  Legacy ;  Jacob's  Law  Dictionary;  NeU 

Jackson's    time,   was   this:    Act   of  son's  Jostice;   Swinburne  on  WUls; 

March    17,    1748,     required    county  Wood's   Institute.    I   note  this   old 

Judges  to  provide   and  keep,  as  ttie  statute,  in  passing,  not  that  I  suppose 

property  of  the  county   courts,  the  it  to  have  any  relation  to  the  matter 
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The  country  lawyer  of  ye  olden  time  was  generally  courteous  to 
the  court  and  to  his  brethren  of  the  bar ;  but  in  the  cross-examina- 
tion of  a  witness  whom  he  thought  was  lying,  he  was  as  merciless 
as  a  panther ;  and  rarely  did  a  perjurer  leave  the  box  until  court 
and  jury  were  convinced  of  his  guilt.  He  was  not  over-dainty  as 
to  dress  or  food,  but  was  particular  about  one  thing :  that  no 
limit  of  time  be  put  upon  his  speech  to  the  jury.  He  was  like 
an  old  lawyer  friend  of  mine  in  Missouri  who  was  never  known 
to  mention  the  points  of  his  argument,  but  summed  it  all  up  in 
the  self-satisfied  statement,  **  Eh  Gad,  Sir,  I  spoke  to  the  jury 
seven  solid  hours  I "  To  **  get  the  jury  "  was  the  summit  of  his 
professional  ambition;  for  there  was  the  test  of  his  power, 
and  there  he  was  in  his  glory.  So  he  loved  to  try  a  case  mainly 
because,  at  the  close  of  the  evidence,  he  could  make  a  speech. 
His  next  passion  was  a  quiet  game  of  poker  with  a  big- 
bellied  whisky  bottle  called  **  Black  Betty"  in  the  center  of 
the  table.  As  there  were  but  few  law  books  to  study, 
he  had  become  an  adept  in  weighing  jurors,  witnesses 
and  opposing  counsel;  so  there  was  nothing  to  do,  after 
court  adjourned  in  the  evening,  but  to  toy  with  cards  and 
bottle  at  the  tavern.  In  the  early  years  of  the  republic,  the 
people  had  more  respect  for  courts  and  lawyers  than  now. 
Then  they  attended  courts  in  droves,  and,  bringing  provisions  for 
man  and  beast,  they  camped  in  and  around  the  county  seat  for 
days.  They  listened  with  breathless  interest  to  the  evidence  in 
every  trial,  and  from  the  arguments  to  the  jury  drew  a  goodly 
share  of  their  meager  education.  The  man  that  made  the  best 
speech  was  to  them  the  best  lawyer. 

The  ancient  country  lawyer  was  always  half  politician,  and 
from  the  day  he  first  read  Blackstone  until  death  claimed  him,  he 
lived  in  the  hope  that  his  country  would  call  him  to  a  position  of 
power,  dignity,  honor  and  glory ;  and  often  it  did.  His  method  of 
impressing  his  superiority  upon  the  people  was  through  the  jury. 
There  he  was  at  home,  as  is  the  eagle  among  the  crags  and  the 
clouds.     Conscious  of  his  power,  firmly  believing  his  client  in 

In  hand,  bnt  merely  as  a  cnrions  piece  make  op  the  working  <<kit  "  of  a 
of  early  legislation  ~  tending  to  show  judge  of  a  subordinate  court  of 
what  was  supposed,  at  that  date,  to     record.  Haywood's  BeTision,  page  58. 
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the  right,  he  stood  before  the  jury  the  iDcarnatioa  of  dignity, 
virtue  and  righteousness.  Clearing  his  throat,  in  slow,  deliber- 
ate monotone,  he  commenced  his  argument  —  <<Gentlemen-of- 
the-juiy.'*  Gradually  warming  up  to  his  subject,  he  took  off 
his  stock  and  unbuttoned  his  collar ;  then  his  coat  and  vest  were 
laid  aside,  and  then  for  hours  he  indulged  in  his  loftiest  flights 
of  wit,  wisdom,  pathos,  sarcasm,  invective  and  illustration.  All 
the  arts,  tools,  tricks  and  skill  of  the  advocate  were  his.  He 
could  coo  like  the  sucking  dove,  or  roar  like  the  lion ;  but  in 
pleading  for  the  rights  of  woman,  his  voice  was  as  low  and 
soft  and  sweet  and  tremulous  as  the  summer  breeze.  In 
his  criticism  and  ridicule  of  the  arguments  of  *<  the  dis- 
tinguished counsel  on  the  other  side,"  his  sneering  face 
was  in  itself  a  breach  of  the  peace.  In  his  denunciation  of  the 
opposing  party  and  witnesses,  he  lashed  himself  into  a  fury, 
and  swept  through  fact  and  argument  like  a  cyclone  through  a 
forest;  his  big  voice  grew  into  a  roar,  and  to  the  gaping  listeners 
he  appeared  as  terrible  as  an  army  with  banners.  Yet  when  the 
verdict  came  in  and  court  adjourned,  with  the  judge  between 
them,  the  two  opposing  lawyers  slowly  wended  their  way  to  the 
tavern,  where  the  first  thing  they  did  was  to  pay  their  respects 
to  the  contents  of  <*  Black  Betty."  It  ought  to  be  added  that 
if  ye  lawyer  of  ye  olden  time  lost  a  case  through  an  adverse 
ruling  of  the  court,  he,  like  his  modern  brother,  still  found 
himself  possessed  of  two  remedies,  both  of  which  he  generally 
pursued:  one  was  to  take  an  appeal ;  the  other  was  to  go  down 
to  the  tavern  and  cuss  the  Judge. 

I  have  said  that  the  name  of  Andrew  Jackson  is  signed  to  the 
first  constitution    of  Tennessee.     That  in- 

7.  Andrew  Jackson,    strument  dates  from  the  year  1796.     Jack- 
♦     a  Jodgre  of  the  i.i     u  *.  i.        *       • 

Saperior  Court.       ^^^  ^^^  consequently  but  twenty-nme  years 

of  age  when  he  signed  it.  He  was  one  of 
the  five  delegates  to  the  Constitutional  Convention  from  David- 
son County.  The  fact,  that  at  that  early  age,  he  was  selected  to 
fill  so  important  an  ofiice,  is  not  his  least  title  to  distinction. 
When  the  new  State  was  first  ushered  into  the  Union,  he  was 
elected  to  the  seat  of  its  first  representative  in  Congress.  After 
attending  a  session  of  Congress  at  Philadelphia,  he  resigned  the 
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office  and  returned  to  Tennessee  to  take  up  the  frazzled  threads 
of  his  private  affairs.  Soon  afterwards  Gen.  Cocke  resigned  his 
seat  in  the  Senate  of  the  United  States  from  Tennessee,  and  Mr. 
Jackson  was  appointed  in  his  stead.  Again  he  turned  his  face 
toward  the  Northeast,  proceeded  on  horseback  to  Philadelphia, 
and  served  as  a  senator  during  another  session  of  Congress.  He 
was  thus  a  member  of  the  House  at  the  age  of  twenty-nine  and 
a  senator  at  the  age  of  thirty.  He  was  barely  of  sufficient  age 
lobe  eligible  to  the  latter  office.  This  office  he  in  turn  resigned, 
and  returned  to  Tennessee  in  June,  1798,  to  find  that  Hon. 
Howell  Tatum  had  resigned  the  office  of  Judge  of  the  Superior 
Court  of  Law  and  Equity.  To  this  office  Jackson  was  imme- 
diately appointed,  and  he  filled  it  until  June,  1804,  a  period  of 
six  years,  when  he  resigned  it,  and  was  succeeded  by  John 
Overton. 

The  court  to  which  he  was  thus  elevated  was  created  by  the 
first  legislature  of  the  State  of  Tennessee,  under  the  authoriza- 
tion of  the  new  constitution.  It  was  composed  of  three  judges, 
any  one  or  more  of  whom  might  hold  any  court.  The  terri- 
torial legislature  had,  two  years  before,  organized  a  judicial  sys- 
tem composed  of  a  superior  court  and  a  number  of  inferior 
courts.  I  do  not  gather  from  the  constitution  or  statutory 
provisions  relating  to  the  Superior  Court  created  by  the  legisla- 
ture under  the  new  constitution,  that  it  was  anything  more  than 
a  court  of  nisiprivs.  It  had  power  to  issue  writs  of  certiorari ; 
but  I  find  no  provision  for  writs  of  error  or  appeals,  nor  any 
provision  for  the  meeting  of  the  judges  »7i  &anc  to  hear  appeals 
from  courts  composed  of  single  judges,  or  cases  reserved  by  such 
courts.  It  will  be  recalled  that  the  early  Superior  Court  of 
Georgia  was  organized  in  the  same  way;  though  the  judges  c^ 
that  court  early  began,  from  the  necessity  of  the  case,  and  with- 
out any  statutory  authorization,  to  meet  in  banc  to  decide  im- 
portant cases  reserved  for  that  purpose;  and  this  was  doubtless 
the  plan  of  judicial  organization  of  other  States  at  an  early  period. 

Of  the  judicial  work  of  Mr.  Justice  Jackson,  no  printed 
memorial  has  come  down  to  us.  A  few  of  the  decisions  in  Over- 
ton's reports,  subsequently  compiled  and  published,  partly  on 
the  recommendation  of  ex- Judge  Jackson,  may  have  been  ren- 
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dered  while  he  sat  as  a  judge  of  the  court ;  but  they  are  all  per 
curiam  opinions.  All  of  the  reported  cases  in  the  decision  of 
which  he  may  have  participated ,  will  be  found  in  1  Overton, 
from  pages  3  to  17,  and  in  2  Overton,  page  1.^ 

The  decisions  which  are  collected  in  these  two  volumes,  which 
I  have  cited  by  the  name  of  Overton,  but  which  are  generally 
cited  by  the  name  of  1  and  2  Tennessee,  are  tersely  but  clearly 
reported.  They  exhibit  commendable  independence  of  thought, 
and  a  just  disposition  to  adapt  the  common  law  of  England  to 
the  new  situation  and  surroundings.  They  afford  a  rare  min- 
gling of  common  sense  with  legal  sense.  They  have  always  been 
held  in  high  esteem  by  the  profession,  and  deservedly  so. 

Of  Jackson's  character  as  a  judge  we  know  as  little  from 
tradition  as  from  print.  It  is  said  that  when  presiding  he  wore 
a  gown;  if  so,  it  indicates  a  proper  appreciation  of  the  dignity 
of  his  office.  But  it  is  to  be  said  that  there  was  then  a  greater 
disposition  to  imitate  English  habits  and  customs  than  there  has 
been  since  the  war  of  1812.  Some  of  those  habits  and  customs 
might  well  be  resumed.  The  judges  of  our  appellate  courts 
ought  to  be  enrobed.  The  members  of  the  bar  and  the  auditors 
ought  to  rise  spontaneously  when  the  judges  come  into  court  to 
take  their  seats.  The  bar,  standing,  ought  to  bow  to  the  judges, 
and  the  judges  ought  to  bow  to  the  bar,  as  they  do  in  France.' 


1  These  cases  were :  Hoggtrt  v,  Mo- 
Crary ;  bill  io  eqoity  to  setUe  disputed 
l>oaDdaries;  Issoe  framed  and  tried  by 
a  Jury.  Green  v.  BmmersoD,  1  Over- 
ton, 18;  trespass  for  tlie  accidental 
kiUing  of  a  slave;  submitted  to  the 
Jnry  against  the  objection  of  the  de- 
fendant that  the  remedy  was  case  and 
not  trespass,  the  conrt  saying  tliat  the 
distinction  between  these  two  reme- 
dies was  often  a  nice  one.  Kerr  v. 
Porter,  1  Overton,  15;  bill  in  equity  to 
set  aside  a  grant  of  land  made  by  the 
State  of  North  Carolina.  The  conrt 
refused  to  hear  evidence  of  alterations 
and  erasures  in  the  entry  book  of  the 
Surveyor- General,  and  refused  to  go 
behind  the  grant  and  to  hear  evidence 


that  the  grantee  had  not  rendered  the 
services  to  the  State  of  North  Carolina 
which  entitled  him  to  make  the  entry. 
Sweetman  v.  Wilbur,  2  Overton,  1. 
This  was  an  action  of  ejectment.  The 
court  refused  to  issue  an  attachment 
for  contempt  against  the  defendant 
because  of  his  refusal  to  confess  lease, 
entry  and  ouster,  on  the  ground  that 
no  such  process  had  been  used  in  this 
State,  and  that  the  use  of  it  might 
affect  the  liberty  of  the  citizen. 

s  While  this  is  the  French  custom, 
we  address  our  Judges  as  '^Your 
Honor,*'  and  the  French  advocate  ad- 
dresses the  President  of  the  Court  as 
plain  <*  Monsieur.** 
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And  when  the  proclamation  of  the  opening  of  the  court  has 
been  made,  the  presiding  judge  ought  to  invite  the  bar  to  be 
seated  before  the  business  of  the  court  is  proceeded  with.  In- 
stead of  that,  the  judges  enter  the  court  dressed  in  all  sorts  of 
ways,  and  often  not  neatly  or  well  dressed.  The  members  of 
the  bar,  dressed  equally  badly,  pay  no  attention  to  the  judges 
when  they  come  in.  Some  are  standing  with  their  backs 
toward  the  bench,  and  do  not  turn  round.  Some  are  sitting  with 
their  legs  over  the  arms  of  their  chairs;  and  some  even  salute  the 
bench  with  the  soles  of  their  shoes,  poised  on  the  counsel  table. 
This  is  too  much  democracy  even  for  democratic  institutions. 

While  we  know  little  of  the  actual  work  of  Jackson  as  a  judge, 
of  his  character  as  a  judge  we  can,  from  our  knowledge  of  his 
character  as  developed  in  his  subsequent  career,  form  a  safe 
conclusion.  In  three  characteristics  he  surpassed  almost  all 
other  men:  1.  A  love  of  justice  and  a  corresponding  hatred 
of  wrong.  2.  An  absolute  courage  and  a  total  want  of  fear. 
3.  An  outspoken  frankness  which  was  a  stranger  to  all  guile. 
Added  to  this,  his  faculties  were  intuitively  quick,  and  his  tem- 
per was  hot  and  rash.  His  honesty  was  so  intense  that  it 
amounted  to  prejudice,  for  prejudice  is  nothing  but  intensified 
honesty.  We  must  then  regard  him  as  a  judge  who  saw  the  jus- 
tice of  a  case  at  a  flash,  as  soon  as  the  facts  were  stated  to  him. 
From  that  moment  he  ceased  to  be  a  judge,  and,  losing  all 
further  receptivity,  he  became  an  advocate,  but  an  advocate  for 
justice  and  right  —  an  advocate  for  the  weak  against  the  strong. 
If  the  jury  went  wrong,  away  went  their  verdict.  It  took  thir- 
teen men  to  commit  a  wrong  of  that  kind  in  his  court.  It  was  im- 
possible for  him  to  be  neutral.  It  was  said  of  him  in  after  years 
that  he  never  bad  been  neutral,  even  in  a  dog  fight ;  but  he  had 
this  good  quality,  that  he  always  took  sides  with  the  under  dog: 
Jackson  rebelled  against  tyranny  and  oppression,  and  took  sides 
with  the  poor  and  oppressed.  He  was  not  like  some  of  our 
modern  judges,  whose  intellects  are  completely  hoodooed  when- 
ever a  rich  suitor,  or  a  powerful  corporation,  or  an  aggrandized 
trust,  stalks  into  his  court  in  the  person  of  eminent  counsel. 
We  may  be  sure  that  he  did  not  regard  his  court  as  the  mere 
bulwark  of  the  Sacred  Rich  :  the  scattered  and  segregated  masses 
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claimed  some  share  of  his  thoughts  and  had  some  rights.  And 
while  he  was  a  terror  to  evil-doers,  he  was  the  shield  and  defense 
of  the  righteous.  I  know  of  but  one  living  judge  who  fills  my 
ideal  of  the  judge  that  Andrew  Jackson  must  have  been :  Henry 
Clay  Caldwell,  the  presiding  judge  of  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit. 

Jackson  resigned  the  office  of  judge  of  the  Superior  Court 

to  accept  an  office  for  which  his   talents 

Militia  General        ^"^  temper  much   better  fitted   him,   that 

Planter,  Merchant,  of  Major-General  of  the  State  militia. 
etc.  The  State  was   divided  into  three  military 

divisions,  which  seem  to  have  corresponded  with  its  judicial 
districts,  and  Jackson  was  elected  by  the  legislature  ^  to  be  the 
Major-General  of  the  Mero  District.  His  opponent  was  Gov- 
ernor Sevier,  a  revolutionary  officer,  the  hero  of  the  battle  of 
King's  Mountain,  and  a  participant  in  no  less  than  thirty-five 
battles  and  skirmishes.  Jackson  was  elected  over  him  by  a 
majority  of  one  vote.  His  career  was  now  uneventful  until 
Aaron  Burr  brought  him  into  notoriety.  He  pursued  the  call- 
ing of  a  merchant,  a  general  trader,  a  planter  and  a  breeder  of 
fine  horses.  Burr  was  a  friend  of  Tennessee  and  an  advocate 
of  its  admission  into  the  Union.  He  was  verj*^  popular  in  this 
State.  He  had  been  the  guest  of  Jackson  at  the  Hermitage. 
Jackson  and  his  business  partner  built  the  boats  on  which  Burr 
floated  his  celebrated  expedition  down  the  Mississippi  river. 
When  the  scheme  of  Burr  exploded  and  President  Jefferson 
issued  his  proclamation  denouncing  him  as  a  traitor,  Jackson  at 
once  tendered  to  the  President  the  services  of  his  military 
division,  and  the  tender  wald  accepted.  With  great  energy  he 
assembled  a  regiment,  only  to  find  that  their  services  were  not 
needed,  —  an  officer  of  the  regular  army  stationed  at  the 
mouth  of  the  Cumberland  having  reported  that  Burr's  expedition 
had  merely  a  mercantile,  and  not  a  warlike  appearance.  When 
Burr  was  prosecuted  for  treason  in  the  United  States  Circuit 
Court  at  Richmond,  before  Chief  Justice  Marshall,  Jackson  was 
summoned  as  a  witness  and  went.     By  this  time  he  had  become 

1  See  note  C,  at  end  of  this  article. 
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convinced  of  Burr's  inDOcence,  and,  as  he  never  could  be  neatral 
or  half-neutral,  he  espoused  the  cause  of  Burr  openly  and 
violently,  and  denounced  Jefferson  as  a  persecutor.  He  was 
never  called  to  testify  as  a  witness ;  but  it  is  possible  that  the 
days  and  weeks  which  he  spent  attending  upon  the  United  States 
court  at  Richmond  and  listening  to  the  incidents  of  the  trial, 
gave  him  some  of  the  ideas  which  filled  the  thoughts  of  Jefferson, 
on  the  manifest  tendency  of  the  Federal  judiciary  to  override 
and  superintend  all  other  departments  of  the  government.  For 
he  saw  the  chief  justice  coolly  issue  a  subposna  dtices  tecum  to 
the  President  of  the  United  States,  commanding  him  to  produce 
a  document,  to  wit,  a  letter  written  to  the  President  concerning 
the  Burr  conspiracy,  by  Gen.  Wilkinson,  in  command  of  a  mili- 
tary division  of  the  United  States.  And  although  Jackson 
deemed  Jefferson  a  persecutor,  he  must  have  taken  satisfaction 
in  noting  that  the  President  never  made  any  return  to  the 
impudent  writ,  but  merely  lodged  the  required  document  with 
the  attorney  of  the  government  at  Richmond,  and  left  it  to  his 
discretion  to  determine  to  what  extent  he  would  permit  its  con- 
tents to  be  disclosed  in  court.  If  Marshall's  pretension  had  been 
well  founded,  the  President  of  the  United  States  stood  in  con- 
tempt of  his  court,  and  might  have  been  arrested  and  dragged 
from  the  executive  mansion  down  to  Richmond,  and  there 
imprisoned  until  he  should  comply  with  the  order,  or  otherwise 
purge  himself  of  the  contempt.  Think  of  it:  The  President  of 
the  United  States  in  jail  for  contempt  I  In  after  days,  as  we 
shall  see,  Jackson  himself  came  in  contact  with  this  same  chief 
justice,  and  came  off,  as  he  always  did,  victorious. 

It  was  not  until  the  year  1812  that  Jackson  had  occasion  to 
marshal  his  Tennessee  militia  on  the  theater  of  war.  Then,  war 
having  been  declared  against  Great  Britain,  he  assembled  and 
equipped  a  regiment  of  them  and  floated  them  down  the  Mis- 
sissippi to  Natchez,  only  to  learn  from  the  misinformed,  incom- 
petent and  imbecile  administration  at  Washington,  that  their 
services  were  not  needed  and  that  he  should  disband  them.  He 
refused  to  disband  them  450  miles  from  their  homes ;  to  that 
extent  he  disobeyed  the  orders  of  the  Secretary  of  War ;  he 
regarded  it  as  his  paternal  duty  to  bring  them  back  to  the  spot 
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where  he  had  assembled  them  and  to  disband  them  there. 
BaisiDg  supplies  for  the  march  on  his  own  personal  credit,  he 
marched  them  back  and  disbanded  them  at  Nashville.  In  that 
expedition  Jackson  everywhere  showed  the  qualities  of  a  military 
leader,  and  if  his  military  career  had  stopped  there,  his  repu- 
tation as  a  soldier,  at  least  in  Tennessee,  would  have  been  secure. 
When  the    Bevolutionary  War  broke  out  George  IIL  laid 

before  bis  C!ouncil  a  memorial,  in  hia  own 
VtlJSJe^Ww'^  handwriting,  advising  the  employment  of 

the  red  Indians  against  his  rebellous  subjects 
in  North  America.  They  were  employed,  and  they  massacred 
patriots  and  loyalists  without  discrimination.  If  Oeorge  III. 
could  have  fallen  into  their  hands  and  could  have  been  tied  to  a 
stake,  bis  body  stuck  full  of  pine  knots,  and  then  burned  to 
ashes,  it  would  have  been  no  more  than  retributive  jnstioe. 
When  the  war  of  1812  broke  out,  this  infamous  policy  was 
repeated  by  the  British  government.  Agents  of  that  gov- 
ernment made  treaties  with  the  Indian  tribes  on  our  frontiers, 
and,  through  the  aid  of  that  able  chief  Tecumseh,  incited  an 
Indian  uprising  which  extended  from  the  Lakes  to  the  Gulf,  and 
which  filled  our  frontier  settlements  with  fire  and  massacre. 
The  massacre  of  Fort  Mims,  in  the  Alabama  Territory,  where  500 
men,  women  and  children,  soldiers  and  civilians  alike,  were  put 
to  death  by  the  Creek  Indians  under  the  leadership  of  the  half- 
breed  Weathersford,  roused  the  people  of  the  Southwest  to  a 
pitch  of  frenzy.  Jackson  took  the  field  at  the  head  of  his  Ten- 
nessee militia  and  volunteers.  The  campaigns  which  he  prose- 
cuted against  the  Creeks  are  unsurpassed  in  the  annals  of 
heroism.  Arousing  the  patriotism  of  his  faltering  and  suffering 
soldiers  by  his  military  addresses,  which  were  equal  to  those  of 
Napoleon;  facing,  single  and  alone,  a  whole  regiment  of  soldiers 
in  mutiny,  who,  misunderstanding  their  term  of  enlistment,  were 
bent  on  returning  to  their  homes,  and  announcing  that  he  would 
kill  the  first  man  that  took  a  step  toward  the  North  ;  by  a  single 
letter  recalling  the  timid  and  wavering  Governor  of  Tennessee  to 
his  duty,  so  that  he  ordered  new  levies  and  sent  them  forward ; 
refusing  to  desert  his  post  in  the  Indian  country  when  his  army 
had  dwindled  to  150  men ;  announcing  in  every  letter  his  full 
VOL.  XXXI.  42 
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determination  to  die  rather  than  tarn  his  back  upon  the  savage 
foe»  and  possessed  of  the  most  absolute  purpose  so  to  do  ;  rally- 
ing bis  little  army  when  attacked,  while  retreating,  by  an  un- 
known force  of  savages  in  ambush,  and  signally  defeating  them  ; 
overthrowing  them  in  three  pitched  battles, —  the  last,  where  he 
found  them  on  their  <<  Holy  Ground,' '  behind  fortifications  which 
they  had  been  instructed  to  erect  by  British  officers  —  a  whole 
days  battle  in  a  jungle,  in  a  bend  of  the  Tallapoosa  river,  neither 
side  asking  or  giving  quarter;  the  Indians  firing  upon  the  very 
men  that  were  sent  to  offer  them  terms  of  surrender ;  the  carnage 
not  ending  till  all,  save  a  few  that  found  means  to  escape,  had 
sunk  into  the  earth.  Soon  after  came  a  scene  which,  so  far  as  I 
know,  has  but  one  parallel  in  history.  Yoe  will  detect  the  parallel 
in  the  act  of  Yercingetorix,  the  Gallic  chieftain,  surrendering  to 
Julius  CsBsar,  and  thus  sacrificing  himself  to  save  his  people. 
Weathersf ord  rode  majestically  to  the  tent  of  Jackson  himself, 
dismounted  and  informed  the  general  who  he  was.  His  warriors 
were  all  slain :  Jackson  had  blotted  them  from  the  face  of  the 
earth.  His  women  and  children  were  starving  in  the  woods. 
He  asked  nothing  for  himself.  He  was  ready  to  do  and  suffer 
whatever  sentence  should  be  imposed  upon  him ;  but  he  came 
to  plead  for  the  helpless  women  and  children  left  in  his  charge. 
Jackson,  convinced  that  Weathersford  had  done  all  he  could  to 
prevent  the  massacre  of  non-combatants  at  Fort  Mims,  deter- 
mined to  protect  him  and  treat  him  as  a  prisoner  of  war. '  He 
defended  him  against  the  fury  of  his  own  soldiers  at  great  per- 
sonal risk,  and  when  an  opportune  time  arrived  he  found  means 
to  send  him  beyond  his  lines.  Vercingetorix  languished  eight 
years  in  the  Mammertine  dungeons  in  Bome,  and  was  then  put 
to  death  like  a  common  felon;  Weathersford  was  suffered  to 
return  to  peaceful  pursuits  and  to  live  and  die  a  well-to-do  and 
respectable  planter. 

It  was  my  chief  purpose  to  speak  of  Jackson  as  a  lawyer 
and  a  judge,  and  to  vindicate  his  conduct  in 

10.  ^""^^^^^J^  ^«^   those  cases  where  he  came  in  hostile  con- 

tact  with  lawyers  and  judges.     But  it  would 

be  unpardonable,  even  before  a  convention  of  lawyers,   if   I 

should  omit  all  allusion  to  the  glorious  chapter  of  New  Orleans. 
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William  Henry  Harrison,  disgusted,  as  he  well  might  be,  with 
the  conduct  of  the  government  at  Washington,  had  resigned  his 
commission  as  Major-General  in  the  armies  of  the  United 
States  ;  and  Andrew  Jackson,  without  his  solicitation,  had  been 
appointed  in  his  stead,  and  ordered  to  take  immediate  measures  to 
defend  our  Southern  coasts,  threatened  with  a  formidable  hostile 
expedition  organizing  in  Jamaica.  On  a  November  day,  having 
ridden,  with  two  or  three  of  his  staff  officers,  across  the  country 
from  Mobile,  he  entered  New  Orleans,  then  a  polite  and  wealthy 
Creole  city  of  20,000  inhabitants.  His  uniform  was  worn, 
threadbare,  and  bespattered  with  mud ;  his  face  thin  and  yellow 
with  disease;  and  the  pits  of  the  small -pox  and  the  scar  left  by 
the  gash  of  the  British  officer's  sword  were  still  visible.  The 
famous  Edward  Livingstone,  once  mayor  of  the  city  of  New 
York,  was  there,  endeavoring  to  retrieve  his  bankrupt  fortunes 
by  the  practice  of  the  law.  He  became  at  once  the  adviser,  in- 
terpreter, translator,  literary  expert,  political  agent,  staff-offi- 
cer, and  general  right-band  man  of  Jackson.  He  became  the 
connecting  link  between  Jackson  and  a  people  to  whose  language 
Jackson  was  an  utter  stranger.  The  General  delivered  an 
address  to  the  people  in  English.  They  could  not  understand 
it,  and  it  produced  no  eflfect  whatever  upon  them.  But  when 
Livingstone  translated  it  into  the  glowing  imagery  of  France, 
their  enthusiasm  knew  no  bounds.  Jackson  thought  that, 
**with  the  smiles  of  Providence,"  he  would  be  able  to 
defend  the  city.  Mark  you :  he  did  not  ask  the  aid  of  Provi- 
dence; he  only  wanted  Providence  to  smile;  he  would  do  the 
rest. 

And  now  he  was  inspired.  He  lived  almost  without  eating, 
for  he  could  not  eat.  Yet  the  enormous  mental  activity  which 
he  displayed  seemed  to  rival  that  of  young  Bonaparte  in  his 
palmiest  campaign.  He  was  five  weeks  from  Washington,  the 
seat  of  an  almost  imbecile  government;  it  consequently  took 
ten  weeks  to  send  a  dispatch  to  the  Secretary  of  War  and  to 
get  a  reply.  The  elements  with  which  he  had  to  deal  were  a  few 
companies  of  regular  troops;  two  unmanned  vessels  of  war; 
a  not  very  efficient  territorial  governor ;  a  half-loyal  legislature 
composed  in  the  aggregate  of  as  trifling  a  gang  as  ever  assembled 
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in  the  midst  of  a  great  crisis ;  and  a  motley  people  of  all  races 
and  nationalities.  In  this  situation  he  saw  that  there  was  bat 
one  thing  for  him  to  do  in  order  to  defend  the  city, —  to  seiae 
nnto  himself  every  element  of  power  and  success.  Without 
authority  from  Washington*  he  declared  martial  law.  He 
pressed  into  the  ranks  every  man  who  could  bear  arms,  and 
whom  he  could  arm,  including  a  company  of  friendly  Choctaw 
Indians  and  a  battalion  of  free  negroes.  He  even  accepted  the 
services  of  the  pirates  of  Barataria,  and  they  became  his  most 
efficient  artillerists.  He  did  this  on  the  advice  of  Livingstone, 
who,  strange  as  it  may  seem,  was  their  legal  adviser  I  He  knew 
that  the  British  were  organizing  in  the  bay  of  Negril  in  Jamaica 
the  most  formidable  expedition  which  they  had  ever  launched 
upon  our  shores ;  but  he  did  not  know  from  what  point  of  the  coast 
they  would  make  their  descent  upon  the  city.  He  took  every  pos- 
sible precaution  against  surprise ;  but  in  spite  of  all  he  could  do, 
they  had  camped  nine  miles  below  the  city  i)efore  he  was  apprised 
of  their  approach  I  This  he  learned  at  1 1  o'clock  in  the  morning. 
At  3  o'clock  he  sat  on  horseback  by  a  mill  on  the  batture,  south* 
east  of  the  city,  and  reviewed  the  various  detachments  of  his 
little  army,  as  they  hurried  past  to  take  position  in  order  of 
battle.  He  was  going  to  attack  the  British,  and  not  wait  to  be 
attacked  by  them.  The  British  believed,  from  experience,  that 
the  Americans  would  never  fight  except  on  the  defensive.  Judge, 
then,  of  their  surprise,  when  they  were  attacked  in  the  night  in 
Indian  fashion.  The  battle  raged  for  two  hours  until  the  fog 
became  so  thick  that  no  one  could  distinguish  friend  from  foe. 
Jackson,  having  learned  that  a  fresh  division  had  reinforoed 
the  British  during  the  night,  and  that  their  army  was  now 
much  superior  to  his  own  in  numbers,  retreated  behind  the 
Boderiguez  canal,  and  began  to  throw  up  breastworks,  it  had 
been  his  purpose  to  renew  the  battle  in  the  morning,  but  on 
further  reflection  he  became  convinced  that  he  ought  not 
to  take  any  unnecessary  risks.  The  Roderiguez  canal  extended 
at  right  angles  with  the  Mississippi  river  from  the  river 
to  a  swamp.  Jackson's  line  of  breastworks  grew  with  incred- 
ible speed,  and  the  British  commander  had  the  fatuity  to  allow 
him  to  fortify  unmolested.     Two  more  divisions  arrived  from 
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the  British  fleet,  but  still  the  British  general  waited  for 
the  arrival  of  Major-General  Sir  Edward  Pakenbam,  who 
was  on  his  way  from  England  with  another  division  of  1,700 
men.  He  was  a  distinguished  soldier  of  the  Peninsular  wars, 
and  brother-in-law  of  the  Duke  of  Wellington.  All  this  time, 
day  and  night,  the  war  schooner  ^'Caroline,"  anchored  in  the 
river  opposite  the  British  encampment,  rained  shot  and  shell 
upon  it.  At  the  same  time  a  battalion  of  mounted  riflemen  of 
Gen.  Coffee,  and  the  dragoons  from  Mississippi  under  Major 
Hinds,  harried  the  British  outposts  night  after  night,  surprised 
their  videttes,  attacked  their  pickets,  and  gave  them  no  rest. 
As  there  was  a  tacit  understanding  among  the  armies  of  Europe 
that  when  two  armies,  although  hostile  to  each  other,  were 
encamped  opposite  each  other,  and  no  immediate  movement  was 
contemplated,  the  pickets  should  not  molest  each  other,  the 
British  naturally  thought  that  this  proceeding  on  the  part  of  the 
Americans  was  very  impolite. 

And  now  Pakenham  has  arrived  and  something  must  be 
done.  The  first  thing  is  a  reconnoisance  in  force,  made  sub- 
stantially by  his  whole  army,  to  find  out  the  strength  of  Jack- 
son's works.  It  assumes  the  character  of  a  battle,  and  the 
British  are  driven  off.  Next,  notwithstanding  the  vigilance  of 
Jackson,  Pakenham  contrives  to  get  up  from  his  ships  and  to 
place  in  position  in  the  night  time,  near  the  works  of  Jackson, 
DO  less  than  30  pieces  of  heavy  ordnance,  protected  —  oh,  fatal 
error  I  —  by  hogsheads  of  sugar,  as  if  the  British  general  actually 
thought  that  American  sugar  was  so  filled  with  sand  as  to  make 
it  suitable  for  that  purpose.  At  ten  in  the  morning,  this  formid- 
able battery  opened  fire  upon  Jackson's  works.  In  those  works 
Jackson  had  but  12  pieces  of  various  caliber,  the  largest  an  18- 
pounder,  and  none  of  them  manned  by  expert  gunners,  if  we  may 
except  those  which  were  in  the  hands  of  the  Baratarian  pirates. 
Most  of  them  were  manned  by  Jackson's  Tennessee  backwoods- 
men. But  a  gun  is  a  gun,  and  a  cannon  and  a  rifle  differ  princi- 
pally in  size.  A  man  who  from  his  childhood  has  been  trained  to 
point  a  rifle,  can  easily  learn  to  point  a  cannon.  And  now  in 
the  thick  of  the  morning  fog  Pakenham' s  batteries  open  fire  at 
a  range  of  not  more  than  1,000  yards  upon  the  astonished  Amer- 
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icans;  and  quickly  Jackson's  twelve  pieces  reply  from  different 
points  along  his  line. 

*'  Then  one  yast  fire  air,  earth  and  stream  embraced. 
Which  rocked  as  Uwere  beneath  the  mighty  noises; 
WhUe  the  whole  rampart  blazed  like  JBtna,  when 
The  restless  Titan  hicconglis  in  his  den.'* 

To  increase  the  uproar,  a  British  shore  battery  engaged  the 
battery  of  Commodore  Patterson  across  the  river. 

The  cotton  bales  with  which  Jackson  had  protected  his  gunners 
proved  to  be  worse  than  useless,  and  were  discarded.  They  were 
knocked  aside  by  the  British  shot  and  set  on  fire  by  their  shells. 
The  hogsheads  of  sugar  with  which  Pakenham  had  sought  to 
protect  his  gunners  were  likewise  useless ;  they  were  penetrated 
by  Jackson^s  shot  as  though  they  had  been  empty  casks.  In  the 
thick  fog  nothing  could  be  seen  from  Jackson's  lines  save  the 
flash  of  the  British  guns,  and  this  was  the  only  mark  at  which 
Jackson's  artillerists  could  aim.  After  an  hour  and  a  half  of 
this  terrific  action,  the  British  batteries  became  silent,  while 
Jackson's  iron  hail  still  showered.  And  now  the  mists  cleared 
away,  and  revealed,  where  the  British  batteries  had  been 
planted,  a  mass  of  indistinguishable  wreckage.  Out  of  thirty 
heavy  pieces  of  naval  ordnance  but  five  remained  mounted 
and  in  position.  The  rest  was  a  mass  of  debris.  On  the 
other  hand,  but  three  of  Jackson's  pieces   had   been  disabled. 

And  now  there  remained  but  two  things  for  Pakenham  to  do : 
either  to  cross  the  river  and  take  the  city  from  the  west  side, 
or  else  to  storm  the  works  of  Jackson  in  front.  Stung  by  the 
sarcastic  language  of  Admiral  Cochrane,  who  said  he  could  take 
those  works  with  two  thousand  marines,  Pakenham  determined 
upon  the  latter  course.  Whom  the  Gods  design  to  destroy  they 
first  make  mad.  The  schooner  of  war  ^< Caroline"  had  been 
burned  at  its  anchorage  in  the  river  by  hot  shot  thrown  by  a  battery 
erected  by  Pakenham;  but  eighteen  guns  put  in  position  by 
Commodore  Patterson  on  the  west  bank  of  the  river  poured 
shot  and  shell  without  interruption  into  the  British  camps  and 
gave  the  invaders  no  rest.  Now  Pakenham  determined  to 
make  a  simultaneous  assault  upon  Jackson's  position  in  front, 
and  upon  his  battery  on  the  west  side  of  the  river.     On  the  7th 
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of  January  there  were  too  many  signs  of  preparation  in  the 
British  camp  to  deceive  Jackson ;  he  knew  that  he  was  to  be 
attacked  in  front.  Twelve  hundred  Kentuckians  under  General 
Adair  had  arrived  and  were  placed  behind  the  breastworks  in 
reserve.  Another  detachment  of  two  or  three  hundred  Ken- 
tuckians under  Colonel  Davis  were  sent  across  the  river  to 
protect  the  batteries  on  the  west  side.  Pakenham  had  dug  a 
canal  from  Bayou  Cataline  to  the  river,  with  almost  incredible 
exertion,  and  had  got  some  boats  through  it,  and  was  able  to 
send  an  expedition  across  the  river  to  attack  the  American 
batteries  there. 

Such  was  the  situation  at  the  break  of  day  on  the  morning  of 
January  8th,  1815,  a  day  which  will  live  forever  in  the  annals 
of  our  country.  Colonel  Thornton,  of  the  British  army,  cross- 
ing the  river  in  boats  with  a  considerable  force  of  men,  pro- 
ceeded to  attack  the  western  batteries.  At  8  o'clock  the  firing 
of  rockets  gave  the  signal  for  a  general  attack  by  the  British 
columns  upon  the  works  of  Jackson  in  front. 

Now  let  us  pause  for  one  moment  and  survey  the  contending 
forces.  Who  are  those  that  come  marching  forward  in  well 
aligned  masses,  their  red  uniforms  dimly  seen  through  the  morn- 
ing mists?  They  are  the  veterans  of  the  Duke  of  Wellington, 
commanded  by  veteran  generals.  On  the  Spanish  Peninsula  they 
have  defeated  the  marshals  of  Franco  in  thirteen  great  battles.  It 
still  remains  for  them  to  *^  shake  the  spoiler  down  "  upon  the 
field  of  Waterloo.  And  who  are  those  ununiformed  and  ragged 
men  who  stand  behind  the  American  ramparts  firmly  grasping 
their  rifles  and  anxiously  peering  into  the  mists?  A  few  com- 
panies of  American  regulars  ;  two  squads  of  pirates,  striving  to 
redeem  their  crimes  by  fighting  for  their  country  ;  some  Louisi- 
ana militia,  spirited  but  unaccustomed  to  fighting;  a  battalion  of 
Mississippi  horsemen,  now  dismounted ;  a  battalion  of  free 
negroes.  But,  lining  the  works  on  the  right  side  stand  the  Ten- 
nessee riflemen  under  Carroll ;  while  on  the  extreme  left,  where 
an  attempt  to  turn  the  flank  is  feared,  stand  the  intrepid  Indian 
fighters  from  Tennessee  under  Coffee.  Behind  all  stand'  the 
Kentucky  riflemen  under  Gen.  Adair,  in  reserve.  I  c^ll  atten- 
tion to  the  fact  that  they  stand  in  reserve;  becaiise,  through  a 
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piece  of  doggerel  verse  which  afterwards  helped  to  elect  Jack- 
son to  the  Presidency,  the  glory  of  winning  the  battle  of  New 
Orleans  was  ascribed  to  them.  You  remember  some  of  the 
lines:  — 

<< He  led  us  down  to  Cypress  Swamp; 
The  ground  was  low  and  mncky; 
There  stood  John  Ball  in  martial  pomp, 
And  there  was  old  Kentucky. 

"Now  Jackson  he  is  wide  awake; 

He  is  not  scared  at  trifles; 
For  well  he  knows  what  aim  we  take 

With  our  Kentucky  rifles." 

And  now  for  a  simile  that  mnst  have  tickled  the  fancy  of  the 
ancient  backwoodsman  immeasurably.  We  are  still  surveying 
the  rampart  of  Jackson  and  the  little  force  defending  it: — 

*<  Behind  it  stood  our  little  force. 

None  wished  it  to  be  greater; 
For  every  man  was  half  a  horse. 

And  half  an  alligator." 

The  truth  is  that  the  Eentuckians  were  the  only  American 
troops  that  retreated  on  that  day.  The  detachment  sent  across 
the  river  seem  to  have  misbehaved.  They  failed  to  defend  the 
batteries,  and  it  became  necessary  to  spike  the  guns  and  abandon 
them.  Jackson,  in  his  official  report,  said  that  they  fled  inglo- 
riously.  But  they  were  exonerated  by  a  court-martial.  They 
do  not  seem  to  have  deserved  the  most  severe  censure.  The 
truth  probably  was  that  they  were  fresh  militia,  badly  armed, 
unaccustomed  to  their  officers  and  to  each  other,  and  that  when 
assailed  by  the  steady  onset  of  the  British  veterans  they  could 
not  stand  their  ground.  Far  otherwise  the  conduct  of  the  Eeo- 
tucky  troops  of  Adair  in  the  reserve  behind  the  works  of  Jackson. 
They  could  not  be  kept  in  the  reserve.  They  loaded  their  rifles 
and  ran  up  to  the  breastworks  and  thrust  themselves  between 
Carroll's  Tennesseeans,  picked  their  marks  and  fired«  and  then 
ran  back  to  their  positions  to  reload,  again  to  run  forward 
and  fire.  And  now  the  British  columns  move  grandly  on,  as 
if  upon  parade ;  and  Pakenbam  himself  rides  near,  encourag- 
ing bis  men.     **  On  came  his  solid  infantry,  line  marching  after 
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line."  And  now  they  are  within  easy  range  of  Jackson's  guns. 
And  now  the  cannon  open  upon  them,  and  plough  great  gaps  in 
their  ranks.  But  the  gaps  quickly  close,  and  the  masses  still 
press  forward.  And  now  the  cannoniers  load  their  pieces  almost 
to  the  muzzle  with  musket  balls,  and  their  discharges  make  fur- 
rows through  the  advancing  columns.  And  now'  the  deer- 
hunters  and  the  Indian  fighters  —  the  men  with  the  shaggy 
beards  and  the  coon-skin  caps —  obeying  the  command  of  Jack- 
son to  reserve  their  fire  until  they  can  see  the  white  of  the 
British  soldiers'  eyes,— open  fire  with  their  unerring  rifles. 
Not  a  shot  is  wasted:  no  man  fires  except  at  his  game. 
Pakenham,  riding  up  and  down  his  lines,  is  wounded  in  the  right 
arm  and  it  drops  helpless  by  his  side.  He  waves  his  hat  with 
his  left  hand  and  leads  his  troops  to  the  very  mai^in  of  the 
canal  in  front  of  Jackson's  works;  but  only  to  die  as  the  fool 
dieth.  His  next  in  command,  Major-General  Oibbs,  falls 
mortally  wounded;  and  Major-General  Eeene,  badly  wounded, 
is  taken  from  the  field.  Nearly  all  his  mounted  officers  go 
down.  His  solid  infantry  falters,  halts  and  is  swept  away. 
For  twenty-five  minutes  the  works  of  Jackson  rain  an  uninter- 
rupted storm  of  fire.  At  the  end  of  this  time  where  is  the 
British  army?  One-third  of  that  army — not  one-third  of  the 
assaulting  columns  merely,  but  one-third  of  the  whole  British 
army,  have  sunk  into  the  earth.  At  the  end  of  that  time  all 
that  remains  of  that  splendid  host,  except  its  distant  reserve, 
consists  of  dead  and  wounded  covering  the  plain,  and 
broken  bands  of  fugitives  hiding  in  ditches  and  skulking  be- 
hind every  irregularity  of  ground  that  can  shield  tbem  from 
the  murderous  rifles  of  Jackson's  frontiersmen.  Nine  thousand 
infantry  assailed  the  works  of  Jackson.  Forty-five  hundred 
muskets  and  rifles  defended  them.  Of  these,  not  2,500  were 
actually  engaged.  The  British  sustained  a  loss  of  700  killed 
and  1,400  wounded;  the  Americans  a  loss  of  6  killed  and  8 
wounded  I  A  single  comparison  will  show  the  extent  of  the 
British  losses.  The  battle  of  Shiloh  was  fought  on  the  soil  of 
this  State.  From  the  beginning  to  the  end  of  that  battle  the 
Federal  generals  deployed  more  than  60,000  men,  and  the  Con- 
federate generals  more  than  40,000  men.     For  at  least  21  hours 
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these  mighty  hosts  were  hurled  against  each  other  in  charges 
and  counter-chargeSt  sometimes  in  the  woods  and  sometimes  in 
the  open  fields.  Yet  the  Federal  loss  in  killed  outright  was  but 
lt728,  and  the  Confederate  loss  in  killed  outright  was  nearly  the 
same.  But  at  the  battle  of  New  Orleans  more  than  one-third 
that  number  of  British  died  in  front  of  Jackson's  cannon  and 
rifles  in  less  than  thirty  minutes. 

The  rest  is  quickly  told.  Eight  days  afterwards  the  British 
army  ingloriously  retreated  and  floundered  through  the  mud  to 
their  ships.  The  Te  Deum  was  sung  in  the  Cathedral  of  New 
Orleans.  The  city  was  saved  from  pillage  and  pollution ;  our 
country  was  lifted  from  the  depths  of  shame  to  the  heights  of 
glory  and  renown ;  and  a  foreign  invading  army  had  set  foot  on 
our  shores  for  the  last  time. 

NoTB  A.  ^Col.  Colyar,  of  the  NasbvUle  bar,  a  gentleman  whose  authority  on 
an  historical  qaestlon  of  this  kind  is  entitled  to  much  respect,  maintains  that 
Jackson's  ancestors  were  not  Scotch-Irishmen,  bnt  were  simply  Irishmen;  and 
he  asked  the  Bar  Association  to  investigate  the  matter  and  make  a  public 
correction  of  what  he  regards  as  the  current  error.  Bnt  I  suggest  that  the 
name  Jackson  of  itself  implies  a  Scotch  or  English,  and,  farther  back,  a  Scan- 
dinavian origin,  and  is  not  a  Celtic  name.  The  name  Crawford,  also  in  his 
family  tree,  is  distinctly  Saxon  or  Scandinavian,  and  not  Celtic. 

NoTB  B.  -^  Hon.  John  Allison,  of  Nashville,  formerly  Secretary  of  State  for 
the  State  of  Tennessee,  has  written  a  charming  booklet  entitled  ^<  Dropped 
Stitches  in  the  History  of  Tennessee."  In  preparing  this  book  he  made  a  great 
many  investigations  into  the  judicial  records  of  East  and  Middle  Tennessee,  and 
he  found  no  record  indicating  that  Andrew  Jackson  ever  held  the  office  of  State 
Solicitor  in  the  State  of  North  Carolina;  and  he  is  of  opinion  that  Jackson  held 
only  the  office  of  Attorney- General  of  the  territory  southwest  of  the  river  Ohio. 
This,  if  true,  would  cut  the  period  of  service  of  Jackson  as  Public  Prosecutor 
down  to  about  two  years;  whereas  most  of  his  biographers  credit  him  with  a 
period  of  about  seven  years  in  that  office. 

NoTB  C.  ^I  allow  the  word  <<  legislature  "  to  stand  in  this  address  as  it  was 
printed  prior  to  its  delivery.  It  was  delivered  orally,  and,  in  the  oral  speech,  I 
substituted  the  words  **  field  officers  "  for  the  word  '<  legislature,"  out  of  def- 
erence to  the  statement  of  Hon.  John  Allison  to  the  effect  that  the  Major- 
General  was  elected  by  the  field  officers  of  the  mUitary  district;  that  the  election 
resulted  in  a  tie  between  Jackson  and  Sevier;  that  thereupon  the  Governor  of 
the  State,  acting  in  his  character  of  Commander-in-Chief  of  the  militia  of  the 
State,  decided  the  election  by  casting  his  vote  in  favor  of  Jackson.  This 
explanation  is  made  in  view  of  the  fact  that  several  learned  gentlemen  in  the 
audience  dissented  from  my  oral  statement  that  the  election  was  by  the  field 
officers,  having  the  understanding  which  I  originally  had,  that  it  was  by  the 
legislature. 
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THE   RELATION    BETWEEN  ASSUMPTION   OF    MSKS 
AND  CONTRIBUTOEY  NEGLIGENCE. 

It  is  sufficiently  obvious  that,  in  an  action  involving  the 
nature  and  extent  of  a  master's  obligation  to  indemnify  his 
servant  for  a  personal  injury,  the  question  whether  the  plaintiff 
was  in  the  exercise  of  due  care  is  wholly  immaterial,  where  the 
peril  which  caused  the  injury  was  one  of  those  ordinarily  inci- 
dent to  the  employment.^  The  presumption  that  he  stipulated 
for  a  rate  of  wages  which  should  be  an  adequate  insurance 
against  an  accident  of  that  kind  is  a  conclusive  bar  to  a  claim 
for  additional  compensation  in  the  form  of  damages.  His  capac- 
ity to  maintain  the  action  is  governed  entirely  by  the  terms  of 
the  original  contract  of  service,  and  it  is  mere  supererogation  to 
ask  whether  he  was  negligent  or  not  in  respect  to  his  conduct 
before  or  at  the  time  of  the  accident. 

On  the  other  hand,  in  the  case  of  an  injury  resulting  from  a 
breach  of  one  of  those  duties  which  the  master  owes' to  the  servant, 
we  are  carried  beyond  the  scope  of  the  primary  agreement,  and 
transported  into  a  field  of  rights  and  liabilities  in  which  the  oper- 
ation of  the  doctrine  of  assumption  of  risks  is  neither  paramount 
nor  exclusive.  So  much  is  obvious  and  is  neither  disputable  nor 
disputed.  The  difficulties  of  the  inquiry  begin  when  an  attempt 
is  made  to  extract  from  the  reports  a  consistent  and  scientific 
theory  as  to  the  apportionment  of  the  territory  between  the 
defenses  based  on  the  servant's  acceptance  of  the  risk  and  on  his 
want  of  care.  The  net  result  of  the  portentous  mass  of  decis- 
ions dealing  with  the  effect  of  the  servant's  knowledge  of  the  in- 
creased danger  caused  by  the  master's  breach  of  duty,  the  point 
in  which  the  whole  controversy  centers,  is  a  veritable  chaos  of 
conflicting  precedents. 

The  strangely  befogged  condition  of  mind  which  cases  of  this 

»  Northern  Ac.  R.  Co.  v.  Husson  (1882),  101  Pa.  St.  1. 
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class  are  apt  to  engender  is  strikingly  exemplified  by  the  fact 
that  several  judges  have  propounded  the  singular  doctrine  that 
there  is  no  real  distinction  at  all  between  the  two  defenses. 
**  Assumption  of  risks/'  we  are  told,  is  a  form  of  "  contributory 
negligence."  ^  Similarly  the  Supreme  Court  of  Missouri  speaks 
of  **  contributory  negligence,  or  what  is  tantamount  thereto, 
waiver."  ^  Even  that  remarkably  clear-sighted  jurist,  Judge 
Brewer,  has  hazarded  the  statement  that  there  seems  to  be  '^  some 
force  "  in  the  theory  that  **  there  is  really  no  such  thing  as  a 
separate  and  distinct  defense  of  waiver,  and  that  what  is  called 
waiver,  is  simply  one  form  of  contributory  negligence,  the  dif- 
ference between  waiver  and  contributory  negligence  being  the 
difference  betweeen  passive  and  actual  negligence."  *  So,  in 
Alabama,  after  declaring  that  ^*  for  a  servant  to  persist  in  expos- 
ing himself  to  danger  on  the  faith  of  a  promise  may  often  be  a 
want  of  ordinary  prudence,"  the  court  went  on  to  say  that  **  his 
continuance  in  the  service  for  an  unreasonable  length  of  time 
after  such  promise  is  a  waiver  of  the  defects  agreed  to  be 
remedied  by  the  employer."  * 

The  misconception  of  elementary  principles  disclosed  in  these 
cases  is  quite  extraordinary.  It  is  impossible  to  understand  the 
mental  attitude  of  a  judge  who  can  ignore  the  familiar  classifica- 
tions of  our  law  to  the  extent  of  identifying  a  defense  based  on 
a  contract,  or  at  all  events  a  ^o^i-contract,  with  a  defense  based 
on  the  hypothesis  that  plaintiff  is  himself  guilty  of  a  tort.  But 
for  the  evidence  to  the  contrary  the  position  that  the  defenses 
involve  two  theories  as  to  the  legal  relations  of  the  parties,  and 
not  one  theory  susceptible  of  a  double  characterization,  might 
reasonably  have  been  thought  too  clear  to  be  disputed.  It  would 
be  a  waste  of  space  to  undertake  to  show  by  citations  of  cases 
that  the  expression,  **  assumption  of  risks,"  has  acquired  in 
legal  terminology  a  definite  meaning  which  connects  it  with  con- 

1  Nadaa  v.   White    River   Lumber  the  Tiews  of  this  court  on  this  point 

Co.,  76  Wis.  120;  Darcey  v.  Fanners'  are  stated  at  greater  length. 
Lumber  Co.,  S7  Wis.  247;  Peterson  v.  *  O'RMke  v.    Union  Pac.    R.  Co. 

Lumber  Co.,  90  Wis.  S8.  (1884),  22  Fed.  Bep.  189. 

>  Alcorn  v.  Chicago  &c.  By.  Co.,  108  <  Eureka  Co.  v.  Bass    (1886),  81 

Mo.  8.    Compare  Thorpe  v.  Missouri  Ala.  200. 
&c.  R.  Co.  (1886),  89  Mo.  650,  where 
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tract  and  not  with  tort,^  and  those  who  would  treat  as  non-ex- 
istent, in  this  particular  case,  the  partition,  which  divides  those 
two  branches  of  the  law  are  at  least  bound  to  produce  some 
special  reason  for  such  a  notable  departure  from  the  view 
uspally  accepted.  This  they  have  not  done,  and  of  course  can- 
not do. 

A  milder  form  of  the  same  confusion  of  thought  is  due  simply 
to  the  double  meaning  of  the  phrase  ** assuming  (or  taking) 
risks,**  which  is  often  employed  even  by  the  ablest  courts,  when 
it  is  plain  from  the  context  that  they  refer  to  the  servant's  neg- 
ligence. The  cases  cited  in  the  note  are  merely  a  few  illustra- 
tions out  of  many  that  might  be  given  of  this  error.  They  have 
been  selected  with  a  view  to  showing  that  this  improper  use  of 
the  phrase  is  by  no  means  confined  to  courts  which  have  shown 
a  partiality  for  dealing  with  the  continuance  of  the  employment 
from  the  standpoint  of  contributory  negligence,  but  crops  up 
occasionaUy  even  in  the  opinions  of  the  Supreme  Courts  of  the 
United  States,  of  Massachusetts,  and  of  Pennsylvania,  all  of 
which  have  enforced  the  true  doctrine  of  assumption  of  risks.^ 


I  Mr.  Beven  (I  Negl.  774)  objects  to 
the  use  of  the  word  **  agreed  "  as  sug- 
gestive of  a  contract  in  the  matter  of 
assamption  of  risks,  and  thinks  the 
facts  more  often  indicate  election  than 
agreement.  The  objection  of  the 
learned  author  appears  to  be  decid- 
edly hypercritical.  Bat  even  sup- 
posing it  to  be  wtKll-founded  the 
legal  relation  created  by  an  election  is 
giMMi-contractQal  —  using  the  word  in 
the  sense  in  which  it  is  understood  in 
the  Roman  law, —  and  is  therefore 
whoUy  different  from  that  which 
results  from  a  tort. 

*  An  employ^  Is  guUty  of  contribu- 
tory negligence  which  will  defeat  his 
right  to  recover  for  injuries  which 
result  from  dangers  so  obvious  and 
threatening  that  a  reasonably  prudent 
man  would  have  avoided  them.  '^  He 
wiU  be  deemed  in  such  case  to  have 
a$$umed   the    risks  involved  in  such 


heedless  exposure  of  himself  to 
danger."  Kane  v.  Northern  &c.  R. 
Co.  (188S),  128  U.  S.  91. 

•'If  the  servant's  attention  was 
given  to  the  work  which  he  was  doing, 
so  that  he  did  not  discover  the  danger 
till  it  was  too  late  to  save  himself,  we 
cannot  say,  as  a  matter  of  law,  that  he 
must  be  held  to  have  assumed  the  risk. 
The  case  is  close ;  but  .the  evidence  is 
sufficient  to  be  submitted  to  the  jury 
upon  the  question,  whether  he  was  in 
the  exercise  of  due  care,^*  Ferren  v. 
Old  Colony  R.  Co.  (1887),  148  Mass. 
197.  Compare  Anderson  9.  Duck- 
worth (1894),  162  Mass.  251. 

**  It  is  negligence  In  a  servant  to  con- 
tinue working  after  the  master  has 
refused  to  discharge  an  incompetent 
coservant,  unless  he  intends  to  assume 
the  extra  risk  himself,"  United 
States.  &c.  Co.  v.  Wilde  (1886),  116 
HI.  100.    Compare  Illinois  Steel  Co.  v. 
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In  other  cases  it  is  not  easy  to  say  whether  the  language  of  the 
court  represents  a  doctrinal  error,  or  is  merely  an  illustration  of 
a  slovenliness  of  expression  —  aa  where  a  servant,  under  the  given 
circumstances,  was  said  to  have  **  assumed  the  risks  "  of  a  busi- 
ness conducted  with  a  defective  appliance,  and  thus  to  have  been 
guilty  of  contributory  negligence  if  an  injury  occurred  to  him 
through  their  use."  *   ' 

Jurisprudence  would  soon  cease  to  merit  the  name  of  a  science 
if  the  boundary  lines  that  separate  its  fundamental  concepts 
were  habitually  blurred  in  this  fashion.  But  the  above  speci- 
mens of  downright  intellectual  obliquity  or  slipshod  language  are 
merely  occasional  eccentricities.  The  courts  on  the  whole  have 
accorded  a  full  recognition  to  the  fact  that  there  is  an  essential 
distinction  between  the  two  defenses.  There  is  no  really  serious 
conflict  of  opinion  except  as  to  the  question  whether  the  rights 
of  a  servant  who  continues  to  work,  after  he  obtains  knowledge 
of  some  danger  caused  by  a  breach  of  duty  on  the  master's  part, 
should  be  determined  by  the  principle  of  assumption  of  risks  or 
of  contributory  negligence. 

In  the  subjoined  table  we  have  cited  in  two  columns  a  suffi- 
cient number  of  rulings  to  indicate  the  position  taken  by  each 
court  of  last  resort  in  every  jurisdiction  in  which  this  question  has 
been  raised  in  its  elementary  shape.  The  conflict  of  views  is 
much  less  marked  where  the  servant's  knowledge  has  been  con- 
sidered in  connection   with  other  circumstances — such  as  a 


Schmanowski,  162  IlL  459;  Chicago  984;  Chicago  Ac  B.  Co.  v.  SimiiKms 

Ac.  R.  Co.  V.  Simmons  (1882),  11  lU.  (1882),  11  m.  App.  147. 

App.  147.    The  same  mistake  is  appar-  ^  Gulf   &c.    B.    Co.    v.    BrentfOTd 

ent  in  Davis  v.  Baltimore  &c.  B.  Co.  (1891),  79  Tex.  619.    Almost  identical 

(1893),  152  Pa.  514;   Beittenmiller  v.  language  is  used  in  Lawrence  v.  Hage- 

Bergner  &c.  Co.  (Pa.  Sup.  Ct.  1888),  meyer  (Ky.  Ct.  of  App.  1892),  308.  W. 

12  Atl.  599 ;  Eureka  Co.  v.  Bass  (1886),  704. 

81  Ala.  200;  LouisYille  &c.  B.  Co.  v.  The  Snpreme  Coort  of  Kansas  stops 

Woods  (Ala.  1895),  17  So.  41;  PoUich  short   of  an  actual  identification  of 

V.    Sellers   (1890),  42  La.  Ann.    628;  waiver  with  contributory  negligence, 

Graham  v.  Newburg  &c.  Co.,  88  W.  but   doubts  whether  the    distinction 

Ya.  277;  Crutchfleld  v.  Bichmond  &c.  between  them  ''  can  be  of  much  prac- 

B.  Co.  (1878) ,  78  N.  C.  800 ;  Lake  Shore  tical  value.''    Bush  v.  Missoml  &c.  B. 

&c.  B.  Co.  V.  Pinchin,  112  Ind.  596;  Co.  (1887),  86  Kan.  129. 
Haas  V.  Balch  (C.  C.  A.),  56  Fed.  Bep. 
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promise  by  the  employer  to  remove  the  danger,  the  fact  that  the 
servant  was  assured  in  whose  opinion  he  was  entitled  to  confide 
that  he  might  continue  working  safely,  and  so  forth  (see  below, 
p.  676), —  and  in  order  that  the  lines  between  each  theory  may 
be  more  sharply  drawn,  cases  of  this  more  complicated  type  have 
not  been  noticed.  It  may  also  be  remarked,  by  way  of  explana- 
tion, that,  in  selecting  the  cases  in  the  left-hand  column,  regard 
has  been  had  merely  to  the  actual  defense  raised,  and  not  to  the 
incorrect  use  of  the  phrase  **  assumption  of  risks  '*  which,  as 
already  pointed  out,  frequently  occurs  where  the  real  subject  of 
discussion  is  the  servant's  contributory  negligence. 

Cases  Treating  Continuancb  with  Cases  Treatino  Continuance  with 
Knowledge  as  Evidence  of  Con-  Knowledge  as  Evidence  of  As- 
tributort  Negligence*  sumption  of  Rises. 

England  and  Ireland, 
Griffiths  V.  Gidlow,  3  H.  &  N.  648;  Saxton  v,  Hawksworth,  26  L.  T.  (n.  s.) 

Seuior  v.  Ward,  1  El.  &  EL  885;  851 ; 

Hoey  V.  By.  Co.,  5  Ir.  Rep.  206;  Smith  v.  Baker,  [H.  L.  E.  1891]  A.  C. 

Weblin  v.  Ballard,  17  Q.  B.  D.  122.  825,  and  cases  cited. 

Federal  Courts*  • 
Kane  v.  Northern  C.  R.  Co.,  128  U.  S.      Sontbem  Pac.  R.  Co.  v,  Seley,  152  U. 

91;  S.  148; 

Northern  Pac.  R.  Co.  t?.  Mares,  128  U.      Baltimore  &c.  R.  Co.  v,  Bangh,  149  U. 

8.  710;  8.  868; 

Hough  V.  R.  Co.,  100  U.  8. 218.  Washington  &c.  R.  Co.  v.  McDade,  135 

U.  8.  554. 
Alahamcu 
Eureka  Co.  v.  Bass,  81  Ala.  200. 
WUson  V,  R.  Co.,  86  Ala.  264; 
Highland  Ave*  B.  Co.  v.  Walters,  91 
Ala.  442. 

Arkanaoi. 

St.  Louis  &c.  R.  Co.  v.  Davis,  54  Ark. 

889; 
Fordyce  v,  Lowman,  57  Ark.  160. 

Cal^omia, 

McGlynn  v.  Brodie,  81  Cal.  876; 
Sweeny  v.  R.  Co.,  57  Cal.  15; 
Snowdon  v.  Men.  C0.9  55  Cal.  448. 

Colorado, 

Burlington  Ac.   R.  Co.  v.  Liehe,  17 
Colo.  280. 
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CAfiKB  TRBATDIO  OONTIHnAlfCS  WITH       CA8B8  TBBATING  COHTUiUAllCX  WITH 

Knowlbdqb  a»  Evidxkcb  or  Con*        Knowubdob  ab  EviDmcB  of  Aa* 

TRIBUTORY  NSOLIOBMOB.  SUMPTION  OF  BiSKS. 

Connecticut. 

Hayden  v.  lifg.  Co.,  29  Conn.  548. 
Florida, 

Florida  &c.  R.  Co.  o.  We«ee,  38  Fla. 
212. 

Georgia. 
Baker  o.  Western  &c  R.  Co.,  68  Qa. 
699. 

niinaie. 
BoUing  Stock  Co.  v.  WUder,  116  lU. 

100; 
Illinois  Steel  Co.  o.  Sohymanowskl,  162 
11.459. 

Indiana. 

LonisYille  te.  B.  Co.  v.  Corps.,  124 

Ind.  429; 
Rogers  v.  Leyden,  127  Ind.  50; 
Ames  V.  Lake  Shore  &c  R.  Co.,  185 

Ind.  868. 

Iowa. 

Perlgo  V.  R.  Co.,  52  Iowa,  276 ; 
ToQll  V.  R.  Co.,  66  Iowa,  846. 

Kansas. 
Jackson  v.  R.  Co.,  81  Kan.  761.  McQueen  v.  R.  Co.,  80  Kan.  689 ; 

R.  Co.  V.  Schroeder,  47  Kan.  315; 
Rash  V.  R.  Co.  86  Kan.  129. 

Kentucky, 
Lawrence  v,  Hagemeyer,  20  S.  W.  704.      Bogenschutz  v.  Smith,  84  Ky.  830. 

Morton  v.  R.  Co.,  80  S.  W.  599. 

Louisiana* 
PoUick  V,  Sellers,  42  La.  Ann.  628.  Carey  v.  SeUers^  41  La.  Ann.  500. 

Bomakr  v.  R.  Co.,  42  La.  Ann.  988. 

Maine. 

Bozzell  V.  Lacombe  Mfg.  Co.,  48  Me. 

118; 
Mnndle  v.  HiU  Mfg.  Co.,  86  Me.  400. 

Marifland. 
Michael  v.  Stanley,  75  Md.  464.  B.  &  O.  B.Co.  v.  Strieker,  81  Md.  47; 

Renna  v.  Wachter,  60  Md.  895. 
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Cases  TRSATma  CoNmruANCB  with     Cases  Treating  Continuance  with 
Knowledge  as  Evidbncb  of  Con-         Knowledge  as  Evidencb  or  As« 

TRIBUTOET  NEGLIGENCE.  SUMPTION   OP  RiSKS. 

M€i$$achu$eU$. 
Snow  V.  B.  Co.,  8  Allen,  441 ;  Ptngree  v.  Leyland,  185  Mass.  896; 

Ford  V.  B.  Co.,  110  Mass.  240.  Joyce  v.  Worcester,  140  Mass.  245; 

Hatt  V.  Nay,  144  Mass.  186. 

Michigan, 
King  V.  Lomber  Co.,  20  Mich.  105;  Davis  v.  B.  Co.,  20  Mich.  105; 

Sowoda  V.  Ward,  40  Mich.  420.  Bichards  v.  Bough,  58  Mich.  212. 

MinncMOta. 
LeClairv.  B.  Co.,  20  Minn.  9.  Clark  v.  B.  Co.,  28  Minn.  181; 

Bengster  v.  B.  Co.,  47  Minn.  486. 

MU$i8$ippi. 
Bnckner  v,  B.  Co.,  72  Miss.  878.  [By  §   198  of  Miss.  Const,    of    1890, 

knowledge  is  no  longer  a  conclusive 
defense,  as  it  had  previously  been.] 

JfiMOttW. 

Huhn  V.  B.  Co.»  92  Mo.  447;  Devitt  v.  B.  Co.,  50  Mo.  802  [overruled 

Settle  9.  St.  Louis  &c.  B.  Co.  (1895),         by  the  series  of  cases,  of   which 

80  8.  W.  126.  those  in  the  opposite  column  are  the 

first  and  last]. 

Montana, 
Kelley  v.  Mining  Co.,  16  Mont.  484. 

NebroMka. 
Sioux  City  te.  B.  Co.  0.  Finlayson,  16 
Neb.  578. 

New  Hamp$hire. 

Foss  9.  Baker,  62  N.  H.  247. 
New  Jeneff, 

Foley  V.  Electric  Light  Co.,  54  N.  J.  L. 

411; 
Conway  v.  Furst,  82  AU.  880; 
Western  U.  Tel.  Co.  v.  McMollen,  88 

AU.  884. 

New  York. 
Davidson  v.  Cornell,  182  N.  T.  228;  Kaare  v.  B.  C,  189  N.  Y.  869; 

Mehan  v.  Syracuse  Ac  B.  Co.,  78  N.      Gibson  v.  B.  Co.,  68  N.  Y.  448. 
Y.  585. 

North  Carolina. 
Porter  v.  Western  Ac.  B.  Co.,  97  N.  C. 
66. 

VOL.   XXXI.  43 
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Ca8X8  TnuToro  Continuance  with     Casks  Trbatino  Continuancx  with 

KNOWUOMilB  AS  EVIDKNOB  OV  CON-  EN0WLEI>0B  AS    EVIDBNCB   OF  AS- 

tributort  Nbougbncb.  sumption  of  Risks. 

Ohio. 
Pittsburg  &c.  Co.  v.  Extleveuard,  58      Med.  Riv.  R.  Co.  v.  Barber,  5  OUo 

Ohio  St.  48;  St.  562; 

Mfg.  Co.  0.  Morrissej,  40  Ohio  St.  148.      Lake  Shore  &c.  R.  Co.  v.  Knittal,  3S 

Ohio  St.  468. 

Oregon. 

Both  V,  Northern  P.  L.Oo.^18  Or.  905; 
Brown  v.  Oregon  L.  Co.,  24  Or.  815. 

Penntiflvanta. 
[This  court  has  taken  np  the  posi-      Mansfield  Coal  Co.,  91  Pa.  St.  185; 
tion  that  <*  a  servant  assumes  the  risk      Rummell  v.  Dilworth,  1 1  Pa.  St.  M8; 
of  all  dangers,   however  they  may      Wanamaker  o.  Bnrke^  111  Pa.  St.  428 
arise,  against  which  he  may  protect 
himself  by  the  exercise  of  ordinary 
observation  and  care."    Pittsburg  &c. 
B.  Co.  V.  Sentmeyer,  92  Pa.  St.  276; 
but  whether  it  intends  to  maintain  tliat 
no  other  risks  are  assumed  is  not  very 
clear.] 

Bhode  Island. 

McGrath  v.  R.  Co.,  14  R.  I.  858. 

South  Carolina. 
Lasure  v.  Mfg.  Co.,  18  S.  C.  275. 

Tennessee, 

R.  Co.  V.  DufBeld,  12  Lea.  67. 
Texas. 
Tezas&c.  R.  Co.  v.  Brentford,  79  Tex.      Texas  &c.  B.  Co.  v.  Conroy,  85  Tex. 
619  [overruled  by  the  cases  cited         216; 

in  the  opposite  column].  Texas  P.  B.  Co.  v.  French,  86  Tex.  99; 

Texas  &c.  B.  Co.  v.  Bryant  fTex. 
Cir.  App.  1894),  27  8.  W.  825,  where 
other  cases  are  cited. 

Utah. 
McCharles  V.  Min.  Co.,  10  Utah,  470. 

VermofU. 

Carbine  v.  Bennington,  61  Vt.  848; 
Dumas  v.  Stone,  65  Vt.  442. 

Virginia. 
Richmond  4c.  B.  Co.  v.  Norment,  84      Clark  v.  Bichmond  &c  B.  Co.  (1884), 
Va.  167;  78  Va.  709. 
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Enowlkdob  as  Evidbnck  or  Con-         Ekowlbikib  as  Eyidencb  of  As- 

TSZEUTOBY  NbOUOBNOB.  SUMPTION  OF  BiSKS. 

Wdahimfftan. 
Olson  V*  McMarray  &c.  Co.,  9  Wash. 
500. 

West  Virginia. 
Woodell  9.  Improvement  Co.,  88  W. 

Va.  278; 
Graliam  v.  Coal  Co.,  9%  W.  Va.  278. 

Wiaconain, 
The  pecnliar  theory  of  this  conrt  has  already  been  noticed  (p.  868,  rajmi). 

Most  of  the  courts  whose  views  are  represented  by  the  decis- 
ioDs  in  the  first  column  only  have  refrained  from  expressing  any 
decided  opinion  as  to  the  theoretical  permissibility  of  the  other 
doctrine,  but  in  Missouri  ^^  the  principle  that  acceptance  of  the 
risk  may  be  inferred  from  continuance  of  work  with  knowl- 
edge of  the  conditions  has  been  specifically  rejected.  The 
Virginia  case  cited  in  that  column  would  almost  seem  to  commit 
the  court  to  the  doctrine  that  knowledge  will  not  defeat  the 
servant's  claim  under  any  circumstances,  and  that,  to  produce 
that  result,  there  must  have  been  some  superadded  act  of  negli- 
gence at  the  time  of  the  accident.  But,  as  the  case  was  one  in 
which  the  court  was  merely  approving  the  refusal  of  the  trial 
judge  to  give  an  instruction  embodying  the  rule  that  knowledge 
is  an  absolute  bar,  it  would  perhaps  be  unjustifiable  to  take  the 
language  of  the  opinion  too  literally.^  If  this  is  the  meaning 
of  the  decision,  it  overrules  the  case  cited  in  the  right  hand 
column,  which  applied,  in  its  severest  form,  the  doctrine  that  a 
trainman  injured  by  a  low  bridge  of  which  he  has  constructive 
knowledge  cannot  maintain  an  action  against  his  employer.  In 
Missouri  the  rule  unquestionably  is  that  the  servant's  right  to 

1  See  however  Judge  Thompson's  Norfolk  &c.  B.  Co.  v.  McDonald,  18  S. 
article  in  the  January  number  of  this  E.  706,  there  was  evidence  of  negU- 
Bbvdcw  showing  how  strangely  the  gence  in  the  performance  of  duties 
two  appellate  courts  of  this  State  have  but  the  former  case  also  seems  to  in- 
wavered  in  their  opinions.  volve  a  recognition  of  the  defense  of 

^  In  the  subsequent  cases  Chesa-  assumption  of  risks, 
peake  &c.  R.  Co.  v.  Lee,  84  Va.  642; 
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recover  can  only  be  defeated  by  proof  that  he  was  impradent  m 
continuing  to  encounter  the  danger,  or  in  regard  to  his  conduct 
when  the  injury  was  received.^ 

Cases  dealing  with  the  duty  of  a  master  to  indemnify  his 
servant  for  personal  injuries  are  far  from  being  the  only  ones 
which  may  be  approached  from  the  side  of  contract  or  of  tort, 
but  it  is  abundantly  evident  from  the  above  table  that  these 
cases  must  involve  circumstances  admitting,  in  quite  an  excep- 
tional degree,  of  this  alternative  method  of  treatment.^    That 


^  The  Missouri  theory  is  apparently 
to  be  credited  very  largely  to  the  well- 
known  treatise  of  Negligence  by 
Messrs.  Shearman  and  Bedfleld  (see  § 
208;  Ed.  1888),  who,  in  our  humble 
judgment,  have,  in  this  particular  in- 
stance, allowed  their  very  proper  in- 
dignation at  the  detestably  unfair 
consequences  which  often  spring  from 
the  principle  of  assumption  of  risks  to 
cloud  to  some  extent  their  legal  in- 
sight. We  have  no  space  for  a  de- 
taUed  criticism,  but  it  may  be  remarked 
that  one  main  buttress  of  the  theory 
of  the  learned  authors  is  that,  under 
the  general  law  of  contracts,  a  party 
to  the  agreement  having  mutual  obli- 
gations is  allowed  to  perform  fully  his 
part,  notwithstanding  the  faUure  of 
the  other  party  to  fulfill  a  condition 
precedent,  without  waiving  his  right 
to  Insist  on  the  performance  of  such 
condition  at  a  later  period  (§  215,  Ed. 
188).  The  rule  is  precisely  the  re- 
verse (see  Bishop  Contr.,  §  839;  also 
a  note  written  by  the  author  of  the 
present  article  for  the  American  State 
Beports:  Vol.  83,  pp.  791  et  wg.). 

Nor  do  the  cases  cited  by  the  learned 
authors  go  to  the  length  ascribed  to 
them.  Some  involve  special  features 
from  which  a  suspension  of  the  opera- 
tion of  the  principle  of  assumption 
of  risks  may  be  inferred,  as  Hauley  v. 
Northern  &c.  R.  Co.,  17  Hun,  115;  82  N. 
T.  870  [special  order  accompanied  by 


assurance  of  safety];  Patterson  v.  R. 
Co.,  76  Fa.  889  [promise  of  repairs  and 
direct  order  of  master];  Clarke  v. 
Holmes,  7  H.  &  N.  987  [promise  of 
repairs].  Another  decision  much 
relied  on,  McMahon  v.  Iron  Co.,  24 
Hun,  48,  even  if  it  will  bear  the  con- 
struction placed  upon  it, — which  is 
very  doubtful  —  is  now  of  no  weight  in 
the  face  of  later  decisions  by  the 
New  York  Court  of  Appeals:  Appelv. 
Buffalo  &c.  R.  Ca,  111  N.  T.  550; 
Kaare  v.  Troy  &c.  R.  Co.  (1898),  139 
N.  Y.  869;  Kinsley  v.  Pratt  (1896), 
148  N.  Y.  872.  Other  rulings  cited 
merely  iUustrate  the  general  principle 
that  cases  of  this  class  are  mostly  of 
double  aspect:  e.  g.  Senior  v.  Ward,  1 
£1.  &  £1. 385 ;  Thorn  v.  R.  Co.,  8  Allen, 
441;  Hough  v.  R.  Co.,  100  U.  S.  213. 
These  were  all  decided  by  courts 
whose  views  on  the  admissibility  of 
the  defense  of  assumption  of  risks 
under  such  circumstances,  and  its 
totally  distinct  character,  are  beyond 
dispute  (see  the  above  table). 

>  The  two  defenses  of  assumption 
of  risks  and  contributory  negligence 
are  not  often  categorically  mentioued 
and  distinguished  in  the  same  case. 
But  some  of  the  later  decisions  in  va- 
rious States  indicate  a  recognition  of 
the  fact  that  under  almost  every  con- 
ceivable state  of  circumstances,  the 
rights  of  the  parties  should  be  con- 
sidered  from   both   points  of  viewt 
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this  is  the  true  and  sufficient  explanation  of  the  remarkable 
divergenoies  of  view  here  exhibited  will  be  perfectly  apparent 
from  a  comparative  analysis  of  the  several  predicaments  which 
may  come  np  for  consideration,  when  the  master  relies  for  a 
defense  on  the  fact  that  the  servant  went  on  working  after 
learning  that  he  was  exposed  to  an  extraordinary  risk. 

In  the  first  place,  if  the  servant's  position  is  considered  from 
the  standpoint  of  tort,  it  is  clear  that  the  circumstances  may  in- 
dicate the  existence  of  contributory  negligence  in  one  of  the 
following  forms : — 

I.  Failure  to  observe  some  abnormal  condition  of  the  agencies 
of  the  work. 

II.  Failure  to  appreciate  the  fact  that  such  abnormal  condition 
is  likely  to  injure  one  who  is  exposed  to  it.^ 

III.  Failure  to  report  to  the  master  the  existence  of  a  danger 
which  has  come  to  his  knowledge.^ 

IV.  Failure  to  adopt  that  course  of  action  which  would  com- 


e,  g.  Donahue  v.  Drown  (1891),  154 
Mass.  21;  Loaisvllle  &c.  B.  Co.  v. 
Sandford,  117  Ind.  269,  and  the  Texas 
<»8es  cited  in  the  right  hand  column 
•of  the  above  table. 

^  These  two  breaches  of  duly  are 
often  conf oundedybut  it  is  important  to 
discriminate  between  them,  because, 
whUe  it  has  frequently  been  held  that 
•continuance  of  work  with  a  fuU  appre- 
ciation of  the  risk  will,  as  a  matter  of 
law,  render  the  servant  guilty  of  con- 
tributory negligence,  it  is  doubtful 
whether  any  well-considered  case  can 
be  found  which  treats  mere  knowledge 
of  a  defective  state  of  the  appliances 
as  anything  more  than  evidence  of 
negligence.  The  difficulty  raised  by 
the  consideration  that  the  servant's 
action  may  be  barred  by  proof  that  he 
faUed  to  obtain  knowledge,  while  even 
if  knowledge  is  brought  home  to  him 
he  is  stUl  under  the  authorities, 
usuaUy  entitled  to  go  to  the  jury  on 
the  question  whether  his  continuance 


of  work  with  such  knowledge  or  con- 
duct at  the  time  of  the  accident,  was 
negligent,  has  not  been  fairly  grappled 
with  by  the  courts. 

>  That  negligence  which  consists  in 
not  informing  the  master  of  a  danger 
which  has  come  to  the  knowledge  of 
a  servant  is  recognized  as  a  specific 
ground  of  defense  at  common  law, 
as  it  also  is  by  the  express  provisions 
of  the  English  Employers'  LiabUity 
Act  and  the  Acts  modeled  upon  it: 
See  Lake  Shore  &c.  B.  Co.  v.  Stupak 
(1886),  108  Ind.  1;  Toledo  &c.  R.  Co. 
V.  Eddy  (1884),  72  lU.  188;  Davis  v. 
Detroit  &c.  B.Co.  (1870),  20  Mich. 
105;  Penna.  R.  Co.  v.  Hayler,  119  Fa. 
80,  and  many  other  cases;  but,  as  a 
matter  of  practice,  this  sort  of  negli- 
gence like  those  under  I.  &  U.  is  almost 
always  coupled  with  that  which  is  in- 
ferred from  the  continuance  of  the 
work,  or  leads  up  to  defense  of  waiver. 
See  for  example  the  first  case  cited 
above. 
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mend  itself  to  a  prudent  man  who,  after  observing  that  the  in- 
strumentalities were  in  an  abnormal  condition,  should  be  called 
upon  to  determine  whether  he  ought  to  continue  in  or  abandon 
the  employment. 

The  answer  to  the  question  whether  his  conduct  in  the 
premises  was  such  as  to  absolve  him  from  the  charge  of  n^Ii- 
gence,  will  depend  upon  several  circumstances  of  which  the 
following  are  tiie  most  important: — 

(a)  The  imminence  of  the  danger.^ 

(5)  The  special  exigencies  of  the  service  at  the  particular 
moment  when  the  servant  is  called  upon  to  make  a  decision.' 

(c)  The  fact  that  the  master  or  some  agent  qualified  to  speak 
for  him,  has  assured  the  servant  that  the  work  is  safe.' 

(d)  The  fact  that  the  master  has  actually  promised  to  amend 
the  conditions  which  create  the  danger.^ 

(e)  The  fact  that  the  servant  is  obeying  a  peremptory  com- 
mand, and  has  no  time  to  ascertain  the  precise  extent  of  the 
danger  to  which  he  will  be  exposed.*^ 

(/)  The  fact  that  the  servant  is  obeying  a  command  given  so 
roughly  as  to  produce  in  him  a  mental  confusion  which  renders 
him  unable  to  comprehend  fully  the  danger.* 

(g)  The  fact  that  the  subject  was  acting  to  some  extent  under 
compulsion  —  a  predicament  of  which  some  of  the  facts  already 
noticed  obviously  tend  to  establish  the  existence,  especially  (b)^ 
(e)  and  (/). 

1  Hnhn  V.  B.  Co.,  92  Mo.  447;  Louis-  defectiye  car  woidd  be  thrown  out  of 

vUle  &c.  B.  Co.,  117  Ind.  269.  the  train  when  It  reached  a  station  a 

'  An  excellent  illnstratlon  of  the  few  miles  distant  from  the  place  where 

bearing  of  the  facts  nnder  (a),  (&)  and  he  noticed  the  defect. 
((7)  npon  the  question  of  the  servant's         <  Patterson  v.  Wallace,  1  Macy,  H. 

negligence  is  Kane  v.  Northern  &c.  L.  C.  748;    Haas  v.  Balch,    56  Fed. 

R.  Co.  (1888),  128  U.  S.  91,  where  It  984. 

was  held  that  an  employ^  on  a  train  *  Clarke  v.  Holmes,  7  H.  &  N.  937; 

owes  it  to  the  public,  as  well  as  to  his  Missouri  &c.  Co.  v.  Abend,  107  lU. 

employer,  not  to   abandon  his  post  44. 

unnecessarily,  and  that  the  absence  of         ^  Stockman  v.  Chicago  &c.  R.  Co., 

a  step  in  one  of  the  cars  did  not  create  80  Wis.  428 ;  jTox  v.  Chicago  &c.  R.  Co.. 

a  danger  so  imminent  as  to  subject  him  86  Iowa,  868 . 

to  a  charge  of  recklessness  in  remain-         *  Williams  «.  Churchill,  1S7  Mass. 

ing  at  his  post,  upon  receiving  an  as-  248. 
surance  from  the  conductor  that  the 
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V.  Failure  to  use  precautions  appropriate  to  the  increased 
risks  to  which  he  knows  himself  to  be  exposed.^ 

Let  us,  in  the  next  place,  consider  what  aspect  the  facts  thus 
referred  to  the  test  of  contributory  negligence  will  present, 
when  viewed  from  the  standpoint  of  assumption  of  risks  or  of 
waiver.  The  first  two  breaches  of  duty,  it  is  clear,  are  repre- 
sented in  the  general  rule  respecting  that  defense  by  the  principle 
which  assimilates  constructive  or  obligatory  knowledge  to  actual 
knowledge.  The  omission  which,  in  the  former  case,  serves  as 
an  independent  reason  for  denying  the  servant's  right  of  recovery, 
undergoes  in  the  latter  a  species  of  metamorphosis,  and  appears 
in  the  form  of  an  imputation,  which  stands  merely  as  one  of  the 
elements  which  go  to  the  making  of  the  contract  relation.^ 

The  third  breach  of  duty  becomes  in  this  connection  another 
of  the  subordinate  facts  from  which  it  is  inferred  that  the  ser- 
vant intends  to  accept  the  risks,  and  is  often  coupled  with  his 
actual  or  constructive  knowledge  in  statements  of  the  general 
rule  as  to  assumption  of  risks.^ 

In  regard  j^  the  fourth  breach  of  duty,  we  perceive  that, 
though  the  various  circumstances  mentioned  as  bearing  upon  the 
question  of  negligence,  cannot,  without  much  forcing  of  lan- 
guage, be  dealt  with  from  a  contractual  point  of  view,  a  compa- 
rison may  be  drawn  which  is  highly  instructive  for  our  present 
purposes.  Taking  those  circumstances  in  the  same  order  as  they 
are  specified  above,  the  following  statement  will  show  where  the 
parallelism  holds  and  where  it  fails : — 

(a)  The  imminence  of  a  danger  is  plainly  an  entirely  irrelevant 

1  Lawless  v.  Conn.  Bev.  Co.,  186  554.    Compare     Bogers     v.    Leyden 

Mass.  1;  Gnstafson  v.  Washbnin  &c.  (1890),  127  Ind.  50. 
Co.  (1890),  153  Mass.  468.  >  See  for  example  Washington  &c. 

'  The  general  principle  tnyolved  is  B.  Co.  v.  McDade,  185  U.  S.  554;  Daris 

that  a  man  '^cannot  be  permitted  to  v.  Detroit  &c.  B.  Co.^  20  Mich.  106. 

found  a  right  of  action  npon  his  igno-  That  there  may  be  cases  where  aoonrt 

ranee  of  what  every  man  of  ordinary  wiU  be  averse  to  holding  that  a  ser- 

facnlties  placed  in  the  same  circnm-  vant  assumed  the  risk  because  he  hes- 

stancesy  and  using  his  faculties  in  the  itated  to  complain  lest  he  should  lose 

usual  way  would  have   appreciated,  hisplace  was  recognized  in  Goldthwait 

and  which  he  must,  therefore,  be  held  v.  HaverhiU  &c.  R.  Co.  (1894),  160 

to  have  appreciated."    Goldthwait  v.  Mass.  554,  but  the  circumstances  were 

HaverhiU  &c.  B.  Co.  (1894),  160  Mass.  held  inappropriate  for  the  application 

of  this  principle. 
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matter  when  the  essential  question  is  whether  the  servant  accepts 
the  risks  which  the  existence  of  that  danger  entails.  The  greater 
or  less  extent  of  the  peril  is  of  no  importance  where  it  has  been 
once  ascertained  that  the  danger,  such  as  it  was,  was  appreoiated. 
(6)  The  fact  that  serious  damage  may  accrue  to  the  employer, 
and  even  to  the  general  public,  may  clearly  be  of  great  moment 
in  determining  whether  the  continuance  of  work  was  voluntary, 
in  a  liberal  sense  of  the  word,  or  induced  by  that  species  of 
moral  coercion  which  is  based  on  the  reluctance  to  abandon  the 
performance  of  duties,  when  the  abandonment  would  tempo* 
rarily  paralyze  the  operations  of  some  important  business  con- 
cern.* 

(c)  An  assurance  from  one  upon  whose  opinion  the  servant 
is  entitied  to  rely  has  a  material  bearing  on  the  question  whether 
be  assumed  the  risk,  for  the  obvious  reason  that,  if  he  believed 
another's  statements,  and  they  turn  out  to  be  erroneous,  a  full 
appreciation  of  the  risk  is  not  proved. 

(d)  The  promise  of  the  master  that  the  work  will  be  made 
safer  may  be  regarded  as  affecting  a  change  in  the  terms  of  the 
contract,  and  suspending  the  operation  of  the  principle  of  as- 
sumption of  risks  for  a  reasonable  period  after  the  promise  is 
given.^ 

(e)  and  (/  )  That  the  work  which  was  the  immediate  cause  of 
the  injury  was  done  in  compliance  with  a  special  order  is  theoreti- 
cally competent  as  evidence  that  the  risk  was  not  assumed, 
whether  it  be  on  the  theory  that  it  may  show  that  the  acceptance 
of  the  risk  was  not  voluntary,  or  that  the  risk  itself  was  not 
appreciated.    * 

It  must  be  conceded,  however,  that  cases  of  this -class  are  more 

1  See  Smith  v.  Baker    (H.  L.  E.)  fenced  machineiy;' after  it  was  broken, 

[i89I],  ▲.  C.  825,  for  a  recognition  of  was  not  the  contract:  <  I  wiU  continue 

this  principle.     Compare   Strong  v.  to  work,  if  yon  wiU  restore  the  feno- 

Iowa  Ac.  B.  Co.  (Iowa),  62  N.  W.  799.  Ing?  •  " 

^  Mr.  Justice  Byles,  daring  the  Schlacker  o.  Biining  Co.,  89  Mich, 
argument  of  counsel  in  Clarke  v,  258,  and  Northern  B.  B.  Co.  v.  Bab- 
Holmes,  7  H.  &  N.  987,  pat  this  cock,  154  U.  S.  190,  may  also  be  cited 
query;  **  While  the  machinery  was  as  cases  showing  how  the  efiEectof  a 
fenced,  was  not  this  the  contract  of  promise  may  be  considered  from  tbe 
the   plaintiff:     *I   will    work    with  standpoint  of  assumption  of  risks. 
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appropriately  referred  to  the  principle  of  contributory  negli- 
gence.* 

(g)  Under  this  head,  it  is  merely  necessary  to  point  out  that 
an  essential  prerequisite  to  the  validity  of  a  contract  is  that  it 
shall  not  have  been  entered  into  under  coercion.  If  compulsion 
is  shown,  the  inference  that  the  risk  was  accepted  is  negatived.^ 

The  cases  under  the  fifth  head  obviously  carry  us  into  a 
domain  in  which  the  operation  of  the  principle  of  contributory 
negligence  should,  properly  speaking,  be  exclusive.  But  many 
illogical  decisions  have  been  produced  by  the  final  reliance  of  the 
courts  on  the  servant's  carelessness  in  tiie  manner  of  performing 
his  work  when  in  other  parts  of  the  opinion  they  have  spoken  of 
the  peril  which  caused  the  injury  as  one  of  the  risks  assumed.^ 

In  other  instances  the  defense  of  assumption  of  risks  might  plain- 
ly have  been  raised,  but  was  passed  over  for  no  apparent  reason.^ 
Still  more  illogical  are  the  decisions  in  which  the  servant's  right 
to  recover  is  denied  on  the  ground  of  his  want  of  care,  when  the 
evidence  fails  to  show  that  the  employer  was  in  fault.^  It  is,  to 
say  the  least,  a  matter  for  regret,  that  a  branch  of  law  which  is 


1  See  Brazil  Block  CkMl  Co.  v. 
Hoodlet,  129  Ind.  827. 

*  Yarmonth  o.  France,  19  Q.  B.  D. 
647,  was  a  case  in  which  the  qnestion 
of  acceptance  was  held  to  be  for  the 
jury  becaose  there  was  some  evidence 
of  compnlsion. 

'  Illustrations  of  this  unnecessary 
accumulation  of  the  two  def ensto  for 
no  apparent  reason  that  can  be  dis- 
covered will  be  found  in  Poland  o. 
Chicago  &c.  B.  Co.,  44  La.  Ann.  1003; 
Wormell  v.  Maine  &c.  B.  Co.,  79  Me. 
897 ;  New  York  &c.  B.  Co.  v.  Lyons,  119 
Fa.  824;  Jenney  &c.  B.  Co.  v.  Murphy, 
115  Ind.  570;  Way  v.  Chicago  &c.  B. 
Co.,  76  Iowa,  893;  Chesapeake  &c.  B. 
Co.  V.  Lee,  84  Ya.  642;  Rutherford  v. 
Chicago  &c.  B.  Co.,  57  Minn.  237; 
Nolan  V.  Shickle,  69  Mo.  336;  Eraeft 
V.  Meyer,  92  Wis.  252;  Chicago  &c.  B. 
Co.  V.  Donahue,  75  HI.  106;  Gleason 
V.   Excelsior  Bffg.  Co.,  94  Mo.  201; 


Crowl  V.  New  York  &c  B.  Co. ,  70  Hon, 
87;  Sheets  v.  Chicago  &c.  B.  Co.,  139 
Ind.  682.  Sometimes,  however,  this 
confusion  is  apparently  due  rather  to 
that  want  of  precision  in  the  use  of 
the  expression  '*  assumption  of  risks  " 
which  has  been  commented  on  above 
than  to  an  actual  shifting  of  ground. 

4  See  for  example  St.  Louis  &c.  B. 
Ck>.  V.  Mara  (Ark.  1891),  16  S.  W.  196; 
Lawless  o.  Conn.  B.  Co.,  136  Mass.  1 ; 
Bayt>.  Jeffries  (1887),  86  Ky.  867. 

^  See  for  example  Jones  v.  Suther- 
land, 91  Wis.  587,  where  an  employ^ 
was  injured  in  working  about  an  appli- 
ance constructed  In  the  usual  and 
necessary  manner.  Compare  Loring 
V.  Kansas  City  &c.  B.  Co.  (Mo.  1895), 
81  S.  W.  6,  where  no  negligence  was 
shown  on  the  part  of  the  fellow-serv- 
ants for  whose  acts  the  master  is 
liable  In  that  State. 
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clogged  with  so  many  uncertainties  should  be  still  further  em- 
barrassed by  opinions  in  which  the  judges  first  stand  on  one  foot 
and  then  on  the  other,  or  arbitrarily  adopt  a  defense  which  it  is 
wholly  unnecessary  to  adduce  if  another  which  is  suggested  by 
the  facts  can  be  made  good. 

The  foregoing  analysis  brings  into  bold  relief  that  doable 
aspect  of  these  cases  which  has  caused  so  much  confusion. 
This  characteristic  clearly  depends  not  merely  upon  the  general 
principle  that  a  person's  yoluntary  exposure  to  a  known  danger 
may  be  regarded  either  as  conduct  from  which  it  may  be  inferred 
that  he  intends  to  waive  any  rights  which  he  may  have  to  be  in- 
demnified for  a  resulting  injury,  or  as  conduct  which  betokens  a 
want  of  care,  but  also  upon  the  special  circumstance  that  the 
various  accessory  facts  which  usually  have  to  be  considered  where 
the  person  exposing  himself  to  danger  is  a  servant  are  themselves 
mostly  susceptible  of  treatment  upon  either  of  these  theories. 

The  analysis  also  sets  the  rationale  of  the  distinction  between 
the  two  defenses  in  such  a  strong  light,  that  it  seems  quite  un- 
necessary to  resort  for  the  purpose  of  differentiation  to  the  theory 
that  defense  of  assumption  of  risks  is,  and  the  defense  of  con- 
tributory negligence  is  not,  within  the  purview  of  the  maxim. 
Volenti  non  fit  injuria}  To  this  theory,  moreover,  there  are 
some  grave  objections;  in  the  first  place  the  earlier  decisions 
quote  the  maxim  as  being  applicable  indifferently  to  contributory 
negligence,^  as  well  as  to  assumption  of  risks.'  In  the  next 
place,  it  is  extremely  difficult,  if  not  impossible,  to  reconcile  this 
view  with  the  literal  meaning  of  the  most  significant  word  in  the 
maxim.  **  Volenti  '*  simply  implies  voluntary  action,  and  the 
idea  of  negligence  just  as  clearly  presupposes  the  exercise  of  an 
unconstrained  will  by  an  intelligent  agent  as  does  the  idea  of 

1  Thomas  o.  Qnartermalne,  18  Q.  B.  Handyside,  20  Q.  B.  D.  859;  Osborne 

D.  686,  was  the  first  case  in  which  this  v.  London  &c.  By.  Co.,  81  Q.  B.  D. 

theory  was  broached,  and  in  later  En-  685;  Smith  v.  Baker  (H.  L.  B.)  [1891}, 

glish  cases,  the  defense  resting  on  the  ▲.  C.  826. 

principle  embodied  in  the  maxim  has  '  Senior  v.  Ward,  1  El.  &  SL  885, 

been  always  discussed  on  the  hypothe-  and  cases  cited  in  Broom's  MaTJms. 
sis  that  it  is  wholly  different  from  that         *  Skip  v.  Eastern  &c  R.  Co.,  9  Exch. 

of  contributory  negligence.  Tarmonth  228. 
V.France,  19  Q.  B.  D.  647;  Thrussellr. 
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assumption  of  risks.  Considering  the  eminence  of  the  judges 
who  have  accepted  the  new  theory,  neither  of  these  objections 
would  have  much  weight,  if  they  had  been  fairly  met  and  dis- 
cussed. But  nothing  in  the  decisions  referred  to  indicates  that 
those  judges  recollected  the  earlier  authorities,  or  gave  any  seri- 
ous attention  to  the  fact  that  they  were  narrowing  the  meaning 
of  the  maxim  in  a  manner  not  justified  by  any  reasonable  canons 
of  interpretation.  The  only  question  presented  for  settlement  in 
Tliomas  v.  Quartermaine,^  was  whether  the  doctrine  of  assump- 
tion of  risks  had  been  abolished  by  the  Employers*  Liability  Act, 
and  the  conclusion  that  it  survived,  might,  with  perfect  pro- 
priety, have  been  referred  to  the  principle  that,  as  the  maxim 
was  independent  of  any  special  contract  relations,  the  master 
was  entitled  to  avail  himself  of  any  of  the  several  defenses  em- 
braced under  it,  which  were  open  in  actions  between  strangers.^ 
The  conclusion  of  the  whole  matter  would  seem  to  be  simply 
this, —  that,  when  the  employer  alleges  and  proves  an  apprecia- 
tion of  the  danger  on  the  part  of  the  servant  and  a  continuance 
of  work  with  that  knowledge,  this  allegation  and  proof  introduce 
into  the  case  two  distinct  issues.  The  investigation  may  take 
either  the  form  of  an  inquiry,  whether  the  continuance  is  to 
be  regarded  as  circumstantial  evidence  of  the  servant's  accept- 
ance of  the  responsibility  for  any  injuries  which  he  may  receive 
from  the  dangerous  instrumentality,  or  the  form  of  an  inquiry, 
whether  such  continuance  indicates  a  want  of  care.  In  either 
case  the  master's  defense  in  not  made  out  unless  the  servant  is 
shown  to  have  acted  as  a  voluntary  agent,  but  when  the  case  is 
approached  from  the  contractual  side,  the  servant's  intention 
becomes  a  material  factor,  while,  if  it  is  sought  to  charge  him 
with  negligence  the  intention  is,  of  course,  wholly  immaterial. 

1    Supra.  to  have  acted  with  dne  care  at  the  time 

s   It   is   impossible   to   read    the  the  injury  toae  received.    As  has  been 

famous  opinion  of  Bowen,  L.  J.,  in  already  pointed  out,  negligence  may 

this  case  without  coming  to  the  con-  also  consist  in  continuing  to  expose 

elusion   that   his   attention  was  not  oneself  to  danger  where  no  prudent 

directed,  as  it  should  have  been,  to  man  would   do  so.    This  distinction 

the  fact  that  the  defense  of  contribu-  between  an  occasional  and  a  persistent 

tory  negligence  is  not  necessarily  pre-  want  of  care   has  been   improperly 

eluded,  because  the  plaintiff  is  shown  ignored  in  the  later  English  caries  also. 
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The  more  logical  order  in  which  to  determine  the  two  issues  is 
that  adopted  in  the  above  statement,  for  it  is  natural  to  ask,  in 
the  first  place,  whether  the  contractual  relations  of  the  parties 
extend  to  the  subject-matter  of  the  action. 

As  both  of  the  issues  involved  present  questions  of  fact,  the 
liability  of  the  employer  should,  in  theory,  be  left  to  the  jury 
under  almost  all  circumstances,  and  the  recent  English  decisions 
cited  above  have  enforced  this  view  with  a  liberality  wholly  un- 
expected in  a  country  where  class  interests  are,  with  some  justice, 
supposed  to  have  exercised  a  very  decided  influence  upon  the 
development  of  this  department  of  the  law.  In  fact  the  older 
rulings  as  to  the  functions  of  the  court  and  jury  in  this  r^ard 
cannot  any  longer  be  considered  good  law.^ 

In  this  country  the  rule  that,  when  the  knowledge  of  the  ser- 
vant has  been  found,  the  court  will  infer  assumption  of  risks, 
as  a  matter  of  law,  is  still  virtually  unshaken,  though  the 
Supreme  Court  of  Massachusetts  has  recently  expressed  its 
approval  of  the  "just  and  reasonable  doctrine  '*  of  Smith  v. 
BakeVf  with  which  it  has  declared  that  none  of  its  previous 
decisions  are  necessarily  inconsistent.^  Anyone  who  is  familiar 
with  those  decisions  need  not  be  told  that  this  assertion  must  be 
taken  cum  grano  salis^  but  it  is  gratifjing  to  record  it  as  a  sign 
of  an  awakening  to  better  things. 

That  this  halting  recognition  of  the  English  rule  will  soon  be 
exchanged  for  a  frank  acceptance  is  a^consummation  devoutiy  to 
be  wished,  for  it  furnishes  a  ready  means  of  reconciling  the  prin- 
ciples of  logic  with  the  dictates  of  humanity,  and  the  immediate 
result  of  its  general  application  would  be  the  drying  up  of  the 
most  copious  of  the  sources  of  that  stream  of  Draconian 
decisions  which  have  produced  a  most  mischievous  distrust  of 
our  courts  in  the  minds  of  a  large  and  most  deserving  class  of 
the  community.  C.  B.  Labatt. 

Nkw  York. 

1  It  is  interesting  to  note  that  Lord  which  has  extended  the  right  to  the 

BramweU,  the  most  vigorous  cham-  jury  so  far  that  the  cases  in  which  a 

pion  of  the  former  anti-social  doctrine  court  would  set  aside  a  verdict,  must 

that  the  employer  may  <<do  what  he  henceforth  be  very  rare  indeed. 

wiU  with  his  own,'*  was  the  only  dis-  >  Mahoney  v.  Dote,  155  Mass.  578. 
sentient   in  Smith   v.   Baker,  tupra. 
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THE  RIGHT  OF  THE  PUBLIC  TO  REGULATE  THE 
CHARGES  OF  COMMON  CARRIERS  AND  OF  ALL 
OTHERS  DISCHARGING  PUBLIC,  OR  QUASI-PUBLIC 
DUTIES. 

The  decisions  on  this  subject  by  the  Supreme  Court  of  the 
Union  have  been  quite  uniform  and  have  so  thoroughly  illumi- 
nated and  settled  the  whole  matter  that  it  can  be  discussed  with 
small  reference  to  the  decisions  of  other  tribunals. 

The  right  of  the  public  to  regulate  the  charges  of  common 
carriers,  even  in  times  when  the  public  granted  no  franchises, 
and  conferred  no  right  of  eminent  domain,  is  far  older  than  the 
common  law,  older  even  than  the  civil  law  and  was  recognized  by 
both  as  a  necessary  and  an  unquestioned  rule.  Twenty-one 
years  ago,  in  1876,  the  Supreme  Court  of  the  United  States  was 
first  called  upon,  pointedly  to  review  and  reaffirm  the  recognized 
law  of  the  ages  that  the  sovereign  possessed  the  right  to  regulate 
the  charges  for  services  rendered  in  a  public  employment,  or  for 
the  use  of  property  affected  with  a  public  interest.  The  particu- 
lar instance  was  the  constitutionality  of  an  act  of  the  General 
Assembly  of  Illinois  regulating  the  charges  of  warehouses  for  the 
storage  of  grain.  It  was  contended  that,  unlike  railroads  and 
telegraph  companies,  the  public  had  conferred  no  franchise  by 
an  act  of  incorporation,  nor  used  the  right  of  eminent  domain  to 
take  private  property  for  their  use  and  hence  that  the  right  to 
regulate  warehouse  rates  was  not  to  be  placed  on  the  same  foot- 
ing as  the  unquestioned  public  right  to  regulate  the  charges  of 
common  carriers.  The  underlying  principle,  however,  was  held 
to  be  broad  enough  to  embrace  the  public  right  to  fix  and  control 
the  charges  of  grain  warehouses.  Though  the  pressure  of  im- 
mense interests  was  brought  to  bear  to  swerve  the  court  from 
the  well  beaten  track  by  the  aid  of  the  ablest  and  most  skillful 
members  of  the  bar,  it  firmly  held  to  the  principles  which  have 
always  been  law  among  Anglo-Saxon  people.     The  court  laid 
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down  the  following  principles  to  which,  with  one  slight  deviation, 
it  has  ever  since  adhered: — 

**  1.  Under  the  powers  inherent  in  every  sovereignty,  a  gov- 
ernment may  regulate  the  conduct  of  its  citizens  towards  each 
other,  and  when  necessary  for  the  public  good,  the  manner  in 
which  each  shall  use  his  own  property." 

**2.  It  has,  in  the  exercise  of  these  powers,  been  customary  in 
England  from  time  immemorial,  and  in  this  country  from  the 
first  colonization,  to  regulate  ferries,  common  carriers,  hackmen, 
bakers,  millers,  wharfingers,  auctioneers,  inn-keepers,  and  many 
other  matters  of  like  nature,  and  in  so  doing  to  fix  a  maximum 
charge  to  be  made  for  services  rendered,  accommodations  fur- 
nished and  articles  sold." 

**  3.  The  Fourteenth  Amendment  to  the  United  States  con- 
stitution does  not  in  anywise  amend  the  law  in  this  particular." 

'*  4.  When  the  owner  of  property  devotes  it  to  a  use  in  which 
the  public  has  an  interest,  he  in  effect  grants  to  the  public  an 
interest  in  such  use,  and  must  to  the  extent  of  ;that  interest 
submit  to  be  controlled  by  the  public." 

«*  5.  The  limitation  by  legislative  enactment  of  the  rate  of 
charges  for  sei-vices  rendered  in  an  employment  of  a  public  nature, 
or  for  the  use  of  property  in  which  the  public  has  an  interest 
establishes  no  new  principle  in  the  law,  but  only  gives  a  new 
effect  to  an  old  one." 

The  opinion  was  rendered  by  Chief  Justice  Waite  and  is  a  very 
able  and  elaborate  one.^  Only  two  judges  out  of  the  nine  upon 
that  court  (United  States  Supreme  Court)  dissented  from  any 
part  of  the  opinion.  It  is  doubtful  if  a  more  impoi-tant  one  has 
been  delivered  by  that  court  in  recent  years  than  this  clear 
reaffirmation  of  the  immemorial  law  that  the  public  has  the  right 
to  regulate  charges  in  all  matters  affected  with  a  public  use. 
The  court  pointed  out  that  Sir  Matthew  Hale,  long  years  ago, 
had  laid  it  down  in  his  treatise  £>e  Jure  MainSj  that  the  sover- 
eign could  regulate  the  conduct  and  tolls  of  public  ferries  and  hi 
his  treatise  De  Portibus  Maris,  had  laid  down  the  same  as  the 
rule  of  the  common  law  as  to  wharves  and  wharfingers  and  as  to 

1  Mann  o.  lUinois,  04  U.  S.  113. 
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all  other  property  and  avocations  **  affected  by  a  public  interest," 
and  cite  many  English  and  American  decisions,  recognizing  this 
to  be  a  true  statement  of  the  well  settled  **  law  of  the  land/^ 
The  court  in  that  case  well  say  that  in  all  such  matters:  <<  The 
controlling  fact  is  the  power  to  regulate  at  dll.  If  that  exists 
the  right  to  establish  the  maximum  of  charge  as  one  of  the 
means  of  regulation,  is  implied.  In  fact  the  common  law  rule, 
which  requires  the  charge  to  be  reasonable,  is  itself  a  regulation 
as  to  price.  Without  it  the  owner  could  make  his  rates  at  will, 
and  compel  the  public  to  yield  to  his  terms,  or  forego  the 
use.  *  *  *  To  limit  the  rate  of  charges  for  services  ren- 
dered in  a  public  employment  or  for  the  use  of  property  in 
which  the  public  has  an  interest,  is  only  changing  a  regulation 
which  existed  before,"  and  therefore  the  court  declared  that  it 
is  not  **  a  taking  of  property  without  due  process  of  law."  The 
court  then  further  said,  **  We  know  that  this  is  a  power  which 
may  be  abused  but  that  is  no  argument  against  its  existence. 
For  protection  against  abuses  by  legislatures,  the  people  must 
resort  to  the  polls,  not  to  the  courts." 

This  is  a  very  plain  and  straightforward  declaration  of  the 
immemorial  law  and  though  that  court  under  tremendous  pressure 
has  since  intimated  that  the  courts  might  supervise  legislative 
action  if  the  rates  should  ever  be  such  as  to  destroy  the  value  of 
property,  it  has  never  infringed  upon  its  declaration  that  the 
people  through  its  representatives  in  the  law-making  body  could 
prescribe  rates  and  the  court  in  fact  has  never  ventured  to  set 
aside  the  legislative  rates  in  a  single  case  ever  brought  before  it 
on  the  ground  that  they  were  unreasonable,  nor  has  it  fixed  the 
precise  line  at  which  it  would  assume  to  intervene. 

By  all  the  decisions  the  right  to  fix  rates  being  not  a  judicial 
but  a  legislative  power,  to  be  exercised  by  the  legislature  itself 
or  through  a  commission  creited  by  it,  it  logically  follows  that 
as  the  court  said  in  this  case,  and  reaffirmed  in  Budd  v.  New 
York,^  the jremedy  for  a  harsh  exercise  of  the  power  (if  it  should 
ever  happen)  is  a  recourse  to  the  people  at  the  ballot  box,  not 
to  the  courts.     For  an  unwise  or  oppressive  use  of  its  powers, 

1  148  U.  8.  616. 
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the  legislature  is  not  subject  to  the  supervision  of  the  judiciary 
which  is  merely  a  co-ordinate  branch  of  the  government.  It  is 
only  when  the  legislature  does  an  act,  whether  wisely  or  un- 
wisely,  which  is  not  within  the  scope  of  its  powers,  that  the 
courts  can  declare  it  unconstitutional. 

In  this  same  case  ^  the  court  further  holds  that  the  provision 
in  the  Fourteenth  Amendment  that  no  State  shall  **  deny  to  any 
person  within  its  jurisdiction  the  equal  protection  of  the  laws '' 
has  no  application,  for  "certainly,**  it  says,  "it  can  not  be 
claimed  that  this  prevents  the  State  from  regulating  the  fares  of 
hackmen  or  the  charges  of  draymen  in  Chicago  unless  it  does 
the  same  thing  in  every  other  place  in  its  jurisdiction."  This 
rule  has  since  been  reiterated  in  Dow  v.  Beidelman.^ 

Some  time  has  been  given  to  the  consideration  of  Munn  r. 
Illinois,  as  it  is  the  leading  one  which  maintained  the  ancient 
landmarks  which  protected  the  people  from  excessive  and  unrea- 
sonable charges.  No  case  has  been  more  often  cited  since  and 
approved.  If  at  common  law  the  public  had  a  right  to  regulate 
the  charges  of  stage  lines,  grist  mills,  bakers,  chimney-swe^>s, 
inn-keepers  and  the  like,  as  to  whom  the  public  conferred  no 
franchises,  for  an  overwhelming  reason  it  must  possess  that 
right  as  to  the  modem  carriers  by  rail,  whose  companies  receive 
their  existence  from  the  public  will  and  have  the  breath  of  life 
breathed  into  them  by  legislative  act.  Beyond  that,  railroad 
corporations  are  vested  with  the  power  of  eminent  domain  since 
power  is  given  to  them  to  take  possession  of  the  lands  of  others^ 
against  their  will,  in  order  to  build  their  tracks.  This  could 
only  be  done  if  these  corporations  are  created  for  the  public 
benefit,  since  the  constitution  forbids  private  property  to  be 
taken  "  except  for  public  uses." 

In  the  very  next  case  to  Munn  v.  Illinois,  the  Supreme  Court  of 
the  United  States  held  ^  that  railroads  being  common  carriers  for 
hire  are  "  subject  to  legislative  control  as  to  their  rates  of  fare  and 
freight "  and  that  the  State  not  having  exercised  the  right  for  a 
long  series  of  years  made  no  difference,  for  a  government  could 
lose  none  of  its  powers  by  non-user;  and  further  that  it  did  not 

1  MuDn  V.  Illinois.        >  125  u.  S.  680.        *  Chicago  R«  R.  v.  Iowa,  94  U.  S.  156. 
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**  affect  the  case  that  before  the  legislature  had  fixed  the  max- 
imum rate  the  company  had  pledged  its  income  as  security  for 
debt  and  had  leased  its  road  to  a  tenant  who  paid  a  higher  rent 
because  the  rates  had  not  been  reduced  by  legislative  enactment, 
since  the  company  held  its  franchise  subject  to  the  legislative 
power  to  regulate  rates  and  it  could  not  convey  either  to  its 
mortgagee  or  its  lessee  greater  rights  than  it  had  itself."  The 
opinion  in  this  case  also  was  written  by  the  Chief  Justice.  The 
same  decision  ^  sustained  the  power  of  the  legislature  to  classify 
railroads  according  to  the  amount  of  business  done  and  to  pre- 
scribe **  a  maximum  of  rates  for  each  of  the  classes,"  the  court 
saying  that  a  uniform  rate  for  all  railroads  in  the  State  might 
possibly  operate  unjustly  and  that  at  any  rate  it  was  in  the  dis- 
cretion of  the  general  assembly  to  classify  the  roads  and  fix 
different  rates.  In  fact  in  the  latest  case,  Covington  v.  San- 
ford,*  it  was  held  that  it  was  in  the  legislative  power  to  prescribe 
a  different  rate  for  each  road. 

In  Peik  v.  Chicago,*  the  court  held,  the  Chief  Justice  again 
delivering  the  opinion,  that  where  a  railroad  was  chartered  by 
two  or  more  States,  each  State  had  nevertheless  the  right  to  fix 
the  rates  between  any  two  points  in  its  own  territory,  and  further 
said,  quoting  Munn  v.  Illinois,  that  the  legislature  and  not  the 
courts,  must  say  what  are  reasonable  rates,  for  the  legislative 
rate  •*  binds  the  court  as  well  as  the  people.  If  it  has  been 
improperly  fixed  the  legislature,  not  the  courts,  must  be  appealed 
to  for  the  change."  And  on  the  next  page,*  the  court  again 
held  that  the  maximum  fixed  by  the  legislature  is  binding  and 
the  railroad  company  will  not  be  permitted  to  collect  more  by 
showing  in  the  courts  that  the  prescribed  rate  is  unreasonably 
low.     This  has  since  been  reaffirmed  in  Budd  t;.  New  York.* 

This  question,  however,  cannot  arise  as  to  rates  which  shall 
be  fixed  by  the  legislature  or  the  railroad  commission  in  those 
States,  in  which  the  statute  provides  that  the  rates  thus  pre- 
scribed shall  be  deemed  prima  facie  reasonable  and  that  if  any 

1  Cited  and  approved  since  in  Bag-  '  164  U.  S.  578. 

gles  V.  B.  Co.»  108  U.  S.  526,  and  R.  Co.  <  94  U.  S.  164. 

V.  lUinois,  108  U.  8.  541,  and  in  other  *  Chicago  v.  Ackley,  94  U.  S.  179. 

cases.  '^  148  U.  8.  516,  at  pp.  546, 547. 
VOL.  XXXI.                           44 
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common  carrier  shall  deem  the  rates  prescribed  too  low,  the 
company  may  appeal  to  the  courts.  On  such  appeals  the  court 
and  a  jury  of  twelve  men  can  pass  upon  and  settle  the  fact  in 
dispute  whether  the  rate  is  reasonable  or  not.  Nothing  can  be 
fairer  than  to  submit  the  question  to  the  same  tribunal  which 
settles  all  disputed  issues  of  fact  when  the  lives ,  liberty ,  rights 
and  property  of  any  citizen  are  at  stake. 

The  right  of  the  public  to  regulate  rates  is  not  restricted  to 
those  avocations  which  are  essentially  monopolies,  as  railroads 
and  the  like,  but  it  applies  to  all  matters  which  are  affected  by 
a  public  use.  This  was  carefully  considered  by  the  Court  of 
Appeals  of  New  York  in  People  v.  Budd,^  in  which  it  was  de- 
clared that  the  right  of  regulation  by  the  public  is  not  restricted 
to  cases  in  which  the  owner  has  a  legal  monopoly  or  some  special 
governmental  privilege  or  protection,  but  extends  to  all  public 
employments  and  property.  In  that  case  a  statute  fixing  a 
minimum  charge  for  grain  elevators  was  sustained.  This  de- 
cision upon  writ  of  error  was  affirmed  by  the  Supreme  Court  of 
United  States,^  and  to  same  effect  is  Brass  v.  North  Dakota.' 

The  right  of  regulation  applies  also  to  water  companiesj^  and 
in  a  recent  Texas  case  the  right  to  regulate  the  charges  of  cotton 
compresses  is  recognized,  and  there  are  also  cases  recognizing  the 
right  to  regulate  charges  of  tobacco  warehouses  and  of  warehouses 
for  storing  and  weighing  cotton,  and  to  regulate  services  and 
charges  of  general  warehousemen.^ 

The  same  right  of  public  regulation  of  rates  applies  to  street  rail- 
ways.*    And  to  canals^''  and  to/errieSf^to  toll  roads  and  bridges.^ 

And  wharf  chargesy^^  and  to  telegraph  rates,"' and  to  telephone 

1  117  N.  Y.  I.  *  Perrine  v.  Canal  Co.,  9   Howard 

«  Budd  V.  N.  Y.,  148  U.  S.  517.  (U.  8.),  172. 

>  168  U.  8.  891.  »  8tephen8  v.  PoweU,  1   Oie.  288; 

^  8priiig  Valley    v,  Schottler,  110  State  v.  Hudson  Co.,  28  N.  J.  L.  206; 

U.  8.  847.  Farker  v.  Railroad,  109  Mass.  506. 

*  Delaware  v.  Stock  Yards,  45  N«  *  Covington  v.  Sanford,  14  Ky.  689; 
J.  £q.  50.  Ibid.,  164  U.  S.  578;  California  v.  B. 

•  Buffalo  R.  Co.  V.  Buffalo,  111  N.  Co.,  127  U.  S.  1. 

Y.  182;  Sternberg  v.  State,  86  Neb.  ^  Ouachita  v.  Aiken,  121  U.S.  444. 
807;  Parker  v.  Railroad,  109  Mass.  "  Mayo  o.  Tel.  Co.,  112  N.  0.848; 
506.  R.  R.  Commission  v.  Tel.  Co.,  118  K. 
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charges^  although  the  telephone  is  covered  by  a  United  States 
patent.* 

As  to  gas  companies^  the  right  of  the  State  to  regulate  rates 
either  itself  or  through  power  conferred  upon  municipal  corpo- 
rations is  beyond  controversy.*  The  power  to  regulate  water 
rates  has  already  been  cited  as  decided  in  Spring  Valley  v.  Schot- 
tler,^  and  the  right  to  authorize  municipal  bodies  to  regulate  the 
price,  weight  and  quality  of  bread  is  declared  upon  the  prece- 
dents to  be  settled  law.^ 

The  power  to  regulate  the  tolls  of  public  mills  is  declared, 
citing  many  precedents,  in  State  v.  Eidwards,*  West  v.  Bawson.^ 
Also  the  power  to  fix  the  rates  for  the  salvage  of  logs  J  The 
above  are  but  a  few  of  the  cases  recognizing  the  inherent  public 
right  to  regulate  those  matters,  and  there  are  still  many  other 
matters  recognized  as  subject  to  public  regulation. 

It  is  not  to  be  forgotten  that  there  is  a  broad  distinction  in  the 
law,  running  through  all  the  ages,  between  the  above  and  similar 
avocations  **  affected  with  a  public  interest ''  as  to  which  the 
sovereign  or  the  public  has  the  right  to  regulate  and  fix  rates, 
and  purely  private  matters,  as  farming,  selling  merchandise, 
manufacturing  and  similar  matters,  which  are  purely  private  in 
their  nature  and  as  to  which  the  public  has  never  claimed  or 
exercised  the  right  of  regulation.  It  is  by  ignorance  or  an 
affected  ignorance  of  this  broad  distinction  in  the  law  and  which, 
is  based  on  the  essential  difference  in  the  nature  of  things  that 
denial  has  been  sometimes  attempted  (by  those  not  lawyers)  of 

C.  218;  LeaveU  v.  R.  Co.,  116  N.  C.  Cleyelandy  71  Fed.  Rep.  610;  State  v. 
211;  People  v.  Biidd,  117  N.  T.  1;  Laclede,  102  Mo.  472;  Foster  v.  Find- 
State  V.  Edwards,  86  Me.  105.  lay,  5  Ohio  C.  C.  455;  Manhattan  v. 

1  Hockett  V.  State,  105  Ind.    250;  Tmst  Co.,  16  U.  S.  App.  588;  State  v. 

Telephone  Co.  v.  Bradbnry,  106  Ind.  Cincinnati,  18  Ohio  State,  262. 
1;  Johnson   v.   State,  118   Ind.  148;  <  llOU.  S.  847. 

Telephone  Co.  v.  State,  118  Ind.  194         «  MobUev.Tame,8  Ala.187;  Mmm 

and  598;  Telephone  Co.  v.  B.   &  O.  v.  People,  69  IlL  80. 
Telegraph  Co.,  68  Md.  899.  »  86  Me.  102. 

s  Toledo  V.  Qas  Co.,  5  Ohio  St.  557;  •  40  W.  Va.  480. 

State  V.  Gas.  Light  Co.,  84  Ohio  St.  *  West  Branch  v.  Fisher,  150  Pa. 

572;  ZanesvlUe  v.  Gas  Light  Co.,  47  475;    Pere   Marqnette   o.  Adams,    44 

Ohio  State,  1;  New  Memphis  V.  Mem-  Biich.    408;    Underwood   v.   Pelican 

phis,  72  Fed.  Rep.  952;  Capital  City  v.  Boom  Co.,  76  Wis.  76. 
Des  Moines,  Ibid,  829;  Gas  Light  Co.  o. 
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the  right  of  public  regulation  in  matters  as  to  which  the  public 
has  always  possessed  that  right. 

'  From  the  beginning  of  these  States  as  colonies  our  statute 
books  have  borne  provisions  regulating  the  tolls  of  public  mills, 
and  until  very  recent  years  the  county  courts  fixed  the  charges 
of  inn-keepers,  hotels  and  bar  rooms.  The  latter  regulations 
have  been  abandoned  of  late  years  not  because  the  power  does 
not  still  exist  but  because  its  exercise  was  no  longer  required  to 
protect  the  public,  the  multiplication  of  inns  and  hotels  furnish- 
ing sujQicient  protection  by  reason  of  competition.  The  regula- 
tion of  the  tolls  of  grist  mills,  ferries  and  the  like  is  still 
exercised. 

As  to  railroads  and  public  carriers  the  complete  list  of  decisions 
uniformly  sustaining  the  public  right  to  fix  their  charges  both  in 
State  and  Federal  courts  would  fill  many  pages.  Enough  have 
been  cited  to  enable  the  reader  to  see  that  the  principle  is 
absolutely  settled  beyond  possibility  of  question  and  he  can  trace 
up  other  decisions  to  that  effect  if  so  inclined. 

In  the  great  case  of  People  v.  Budd,^  the  highest  court  of  New 
York,  speaking  through  one  of  its  ablest  and  purest  judges, 
said :  "  Society  could  not  safely  surrender  the  power  to  regulate 
by  law  the  business  of  common  carriers.  Its  value  has  been 
infinitely  increased  by  the  conditions  of  modem  commerce  under 
which  the  carrying  trade  of  the  country  is  to  a  great  extent 
absorbed  by  corporations,  and  as  a  check  upon  the  greed  of  these 
consolidated  interests  the  legislative  power  of  regulation  is 
demanded  by  imperative  public  interest.  The  same  principle 
upon  which  the  control  of  common  carriers  rests  has  enabled  the 
State  to  regulate  in  the  public  interest  the  charges  of  telephone 
and  telegraph  companies  and  to  make  the  telephone  and  tele- 
graph, these  important  agencies  of  commerce,  subservient  to  the 
wants  and  necessities  of  society.  These  regulations  in  no  way 
interfere  with  a  rational  liberty  —  liberty  regulated  by  law." 
This  decision  was  affirmed  by  the  Supreme  Court  of  the  United 
States. 

Delegation  of  Power. —  The  authority  of  the  l^slatnre  to 
empower  a  railroad  conmiission  to  prescribe  reasonable  rates  for 

>  117  N.  Y.  32. 


Digitized  by  VjOOQ IC 


PUBUO  TO  BBOULATE  CHARGES  OF  COMMON  CABBIEB8.   693 

common  carriers  is  held  constitutional  in  nomeroos  cases,  among 
them:  B.  B.  Commission  cases,^  Beagan  v.  Trust  Co.,^  State  v. 
Chicago,^  Chicago  v.  Dey,*  Tilley  v.  Savannah,**  Clyde  v.  Bail- 
road,*  Chicago  V.  Jones,^  Stone  v.  Bailroad,®  Stem  v.  Natchez,* 
McWhorter  v.  B.  Co.,i®  Storrs  v.  BaUroad,!^  State  v.  Fremont," 
and,  in  this  State,  Express  Co.  v.  Bailroad;^^  and  the  legisla- 
ture may  prescribe  that  such  rates  shall  be  deemed  pinma  facie 
reasonable.^* 

Judicial  Iktebfebencb. —  The  right  of  the  courts  to  inter- 
fere with  the  rates  fixed  by  the  law-making  power  was  denied  in 
Munn  V.  HI.  and  several  other  cases  in  94  U.  S.  and  in  Budd  v. 
N.  Y.  above  cited,  but  in  Beagan  v.  Trust  Co.,^  and  St.  Louis t;. 
Gill,^  it  has  been  since  declared  that  the  fixing  and  enforcement 
of  unreasonable  and  unjust  rates  for  railroads  was  unconstitu- 
tional. But  just  what  rates  will  be  considered  unreasonable  and 
unjust  has  not  yet  been  stated  by  the  United  States  Supreme 
Court.  The  discussion  in  the  cases  just  cited,  as  well  as  in  others, 
plainly  shows  a  disposition  to  interfere  and  condemn  legislative 
rates  only  when  it  is  clear  that  their  enforcement  amounts  to  a 
destruction  of  the  value  of  the  property.  In  Munn  v.  People," 
and  Chicago  v.  Dey,^®  it  was  held  that  rates  fixed  by  legislative 
authority  that  will  give  some  compensation,  however  small,  to  the 
owners  of  railroad  property,  cannot  be  held  insufficient  by  the 
courts.  "  This  rule  leaves  large  power  to  the  legislature  and 
would  sanction  statutes  which  would  cut  down  railroad  dividends 
to  a  mere  pittance.  Yet  it  is  hard  to  see  how  any  other  rule  can 
be  adopted  which  will  not  in  effect  deny  the  right  of  the  legis- 
lature to  make  regulation  of  such  rates,  or  else  leave  little  more 
than  the  shadow  of  such  power  in  the  legislature  while  the  real 

»  110  U.  8.  807.  "  29  Fla.  617. 

s  154  U.  S.  862,  898.  ^  22  Neb.  818. 

>  88  Minn.  281.  u  111  N.  C.  468. 

4  85  Fed.  Rep.  966.  ^^  State  v.  Fremont,  BUpra;  Chicago 

•  4  Woods,  449.  v,  Dey,  supra. 

•  57  Fed.  Bep.  486.  »  154  U.  S.  862  and  418. 
f  149  m.  861.  !•  156  U.  S.  649. 

•62  Miss.  602.  »  69  m.  80. 

•  62Miss.646.  »  85 Fed.  Bep.  866. 
^  24  Fla.  417. 
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power  is  assumed  by  the  courts/'  The  effect  of  the  re- 
duced rates  on  the  entire  line  of  road  is  the  correct  test  and 
not  that  they  are  unremunerative  on  a  certain  part  of  the 
line.* 

In  Dowr.  Beidelman»^itwas  held  thatrates  which  would  pay  only 
one  and  one-half  per  cent  on  the  original  cost  of  the  road  were 
not  illegal  when  the  road  is  held  by  a  reorganized  company  or 
its  trustees  after  foreclosure.  In  Missouri  v,.  Smith,' it  was  held 
that  rates  sufficient  to  defray  current  expenses  and  repairs  and 
some  pro6t  on  the  reasonable  cost  of  building  the  road  could 
not  be  interfered  with  though  they  were  not  high  enough  to  pay 
interest  on  all  its  debts»  since  they  may  have  been  incurred  through 
extravagance  or  mismanagement. 

In  Chicago  v.  Wellman,*  the  act  of  the  legislature  of  "WHscon- 
sin  fixing  railroad  fares  at  two  cents  per  mile  was  sustained,  the 
court  saying  that  **  before  the  courts  would  declare  such  an  act 
unconstitutional  because  the  rates  prevented  stockholders  receiv- 
ing any  dividend  or  bondholders  any  interest,  the  court  must  be 
fully  advised  as  to  what  was  done  with  the  earnings,  otherwise 
by  exorbitant  or  unreasonable  salaries  or  in  some  other  improper , 
way  the  company  might  tax  the  public  with  unreasonable 
charges.  Unless  such  things  are  negatived  by  proof  of  reason- 
able salaries  and  expenses  or  if  the  record  is  silent  the  legislative 
rate  will  be  sustained. '^  This  is  a  valuable  and  noteworthy 
decision  and  no  judge  dissented  from  so  just  a  ruling.  The 
same  principle  is  reaffirmed  in  Beagan  v.  Trust  Co.' 

In  the  most  recent  case,^  the  court  while  maintaining  that 
ordinarily  the  rates  must  not  be  such  as  to  leave  the  owners  no 
profit  at  all,  says:  **  We  could  not  say  that  the  act  was  uncon- 
stitutional because  the  company  (as  is  alleged  and  admitted) 
could  not  earn  more  than  four  per  cent  on  its  capital  stock.  It 
cannot  be  said  that  a  corporation  is  entitled  as  of  right  and  with- 
out reference  to  the  interest  of  the  public  to,  realize  any  given 
per  cent  on  its  capital  stock.     When  the  question  arises  whether 

1  St.  Louis  V.  GiU,  156  U.  8.  649;  <  148  U.  8.  889. 

Missouri  V,  Smith,  60  Ark.  221.  <<  154  U.  8.,  at  p.  412. 

s  125  U.  8.  680.  <  Livingston  v.  Sanford,  164  U.  8. 

3  Supra.  578  (decided Pecember,  1896). 
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the  legislature  has  exceeded  its  constitational  power  in  prescrib- 
ing the  rates  to  be  charged  by  a  corporation  controlling  a  public 
highway,  stockholders  are  not  the  only  persons  whose  rights  or 
interests  are  to  be  considered.  The  rights  of  the  public  are  not 
to  be  ignored.  ^^  The  court  further  says  that  the  inquiry  as  to 
whether  rates  are  reasonable  and  just  includes  whether  they  are 
reasonable  and  just  to  the  public,  and  adds:  **  The  public  can- 
not properly  be  subjected  to  unreasonable  rates  in  order  simply 
that  stockholders  may  earn  dividends.  *  *  *  If  a  corpora- 
tion cannot  maintain  such  a  highway  and  earn  dividends  for 
stockholders  it  is  a  misfortune  for  it  and  them  which  the  con- 
stitution does  not  require  to  be  remedied  by  imposing  unjust 
burdens  upon  the  public.'^ 

Charter  Exemptions. —  In  Stone  v.  Farmers'  Co.^  it  was 
held  (reversing  the  Supreme  Court  of  Mississippi)  and  also  in 
Stone  V.  111.,*  that  a  provision  in  a  railroad  charter  that  **  the 
company  may  from  time  to  time  fix,  regulate,  and  receive  the 
tolls  and  charges  to  be  received  *'  did  not  constitute  a  contract 
restricting  the  State  from  fixing  or  reducing  charges  within  the 
limits  of  its  general  power  to  declare  what  shall  be  deemed  rea- 
sonable rates.  So  a  charter  provision  giving  a  railroad  company 
**  power  to  charge  such  sums  for  transportation  of  persons  and 
property  as  shall  seem  desirable  '^  or  **  it  shall  deem  reasonable," 
does  not  preclude  the  legislature  from  prescribing  a  maximum 
of  charges  which  it  may  make.'  And  this  is  true  though  the 
charter  expressly  gives  the  corporation  power  "  to  fix  its  own 
rates,"  since  this  is  impliedly  subject  to  the  legislative  power  to 
require  them  to  be  reasonable.^  And  the  same  has  been  re- 
peatedly held  as  to  gas  companies  and  water  companies.  A 
charter  giving  a  railroad  the  right  to  fix  its  rates  if  not  beyond  a 
rate  stated  in  the  charter  is  held  not  a  contract  but  subject  to  the 
legislative  ^power  to  fix  other  reasonable  rates  as  a  maximum 

»  116  U.  S.  807.  108  U.  8.  526;  Laurel  Fork  v.  West 

«  116  U.  8.  849.  Va.  Co.,  26  West  Va.  824. 

s  Peik  V.  Chicago,   94  U.  8.  164;  <  Railroad  v.  MUler,  182  U.  S.  76; 

Chicago  V.  Ackley,   Ibid.;  Stone    v.  Buggies  v.  People,  91  HI.  266;  Rail- 

Wis.,  94  U.  S.  181;  Chicago  v.  Minn.,  road  v.  People,  94  111.  818;  Wells  v. 

134  U.  S.  418;   Boggles  v.  Bailroad,  Oregon,  8  Sawy.  600. 
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from  time  to  time  as  money  changes  in   value  or  operating 
costs  diminish.^ 

The  statutory  regulation  of  the  rate  to  be  paid  for  the  use  of 
money  is  another  striking  instance  of  legislative  authority  to 
regulate  rates.  And  who  would  contend  that  the  courts  have 
power  to  intervene  and  say  the  legislative  rate  is  too  low? 

The  Supreme  Court  of  the  United  States  has  tersely  put  the 
true  status  of  railroads  thus:  *<  They  are  chartered  and  built 
for  public  benefit.  The  pecuniary  profit  of  their  owners  is 
purely  incidental."  Many  railroad  owners  and  managers  would 
reverse  this  if  they  could,  and  as  far  as  they  are  permitted  they 
act  upon  the  maxim:  '^Railroads  are  operated  for  the  benefit 
of  their  controllers  and  managers.  The  public  benefit  is  purely 
incidental." 

The  great  hindrance  to  achieving  the  public  benefit  which  is 
the  legal  object  for  which  these  corporations  are  created  is  the 
reluctance  of  their  managers  to  concede  reasonable  and  just 
rates.  Some  of  them  act  as  if  they  believed  that  common  car- 
riers were  a  private  business  and  that  they  have  the  right  to  lay 
upon  the  public  any  rates  they  think  fit  to  raise  money  enough 
to  pay  whatever  salaries  they  think  proper  to  iJlow  themselves 
and  whatever  expenditures  they  care  to  make  and  interest  on 
three  or  four  times  the  stock  and  bonds  the  property  really  cost. 
Yet  nothing  is  farther  from  the  law. 

Railroad,  telegraph,  telephone  and  express  companies  are 
qiuisi'pnhlic  corporations,  their  charges  are  in  the  nature  of  public 
taxation,  and  the  public  have  the  right  to  look  into  the  nature 
of  their  expenditures  and  to  fix  the  rates  at  a  reasonable  net 
profit  above  economical  and  necessary  disbursements.  The 
public  right  in  this  regard  is  fully  shown  by  the  uniform  and 
numerous  decisions  of  the  courts  already  cited.  With  the  en- 
hanced value  of  money  and  the  corresponding  fall  in  the  prices 
of  farm  produce  and  of  labor,  there  should  be  a  corresponding 
fall  in  passenger  and  freight  rates.  This  would  conduce  to  the 
public  benefit  and  convenience,  and  would  at  the  same  time 
redound  to  the  benefit  of  the  corporations,  which  instead  of  car- 

1  Georgia  v.  Smith,  70  Ga.  694;  Winchester  o.  Croxton,  97  Ky.        (1396). 
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Tying  a  few  cars  half  full  of  passengers  or  freight,  would  find  it 
to  their  benefit  as  well  as  that  of  the  public  to  reduce  their  rates 
and  carry  two  or  three  times  the  number  of  cars  with  full  loads. 
The  present  charges  are  often  an  embargo  to  travel  ajid  traffic 
alike. 

This  has  been  amply  shown  by  experience  in  those  States 
where  the  public  has  succeeded  in  reducing  the  rates  and  by  the 
experience  of  a  line  in  this  State  whose  receipts  nearly  doubled 
during  its  reduction  of  rates.  Another  striking  instance  is  the 
reduction  of  postage  rates  which  has  always  been  followed  by 
enormously  increased  receipts.  Indeed  the  two  cents  per  mile 
passenger  rates  already  prescribed  in  so  many  States  and  which 
the  people  in  this  State  are  now  demanding  is  admitted  by  the 
corporations  here  to  be  just  since  their  reports  show  that  their 
receipts  average  2i  cents  only  per  mile  to  each  passenger  —  the 
enormous  addition  which  makes  the  charge  of  3^  cents  to  the 
public  is  caused  by  the  immense  number  of  free  passes  issued 
to  office  holders,  large  shippers  and  other  influential  people  or 
favorites  —  the  very  people  who  need  them  least  —  but  the  cor- 
porations need  their  influence  to  keep  the  public  quiet  under 
exorbitant  exactions.  Thus  in  effect,  roughly  speaking  every 
three  passengers  who  pay  3^  cents  per  mile  for  their  own  travel- 
ing are  paying  also  for  the  free  riding  of  another,  for  the  rail- 
roads carry  the  dead  heads  at  the  expense  of  the  public. 

Governor  Pingree  of  Michigan,  who  has,  I  believe,  won  his 
fight  for  3  cents  street  car  fares  and  2  cents  per  mile  railroad 
fares  and  lower  freight  rates,  in  a  recent  speech  in  Boston, 
trathfuUy  said:  *<  Railroad  operators  are  the  only  men  in  the 
country  who  do  not  understand  that  the  remedy  for  short 
receipts  is  to  lower  prices.  Yet  manufacturers,  merchants  and 
everybody  else  understand  this."  Railroad  men  could  under- 
stand this  too,  but  that  they  rely  on  having  a  monopoly.  In 
1874  when  the  legislature  of  Wisconsin  opened  the  fight  for  two 
cents  fare  and  lower  freight  rates,  their  action  was  sustained  by 
the  Supreme  Court  of  that  State,  Chief  Justice  Ryan  delivering 
a  remarkably  able  opinion,  in  the  course  of  which  he  said:^  *<  It 

1  Atty.-Qenl.  v.  Railroad,  85  Wis.  588. 
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may  well  be  that  the  high  rates  charged  by  the  raib-oads  have 
lessened  their  own  receipts  by  crippling  tlie  public  interests. 
The  affidavits  of  experts  have  been  read  to  the  contrary,  but 
they  are  only  opinions,  founded  indeed  on  past  statistics.  Such 
opinions,  founded  on  such  statistics,  would  have  defeated  cheap 
postage  and  are  helping  to-day  to  defeat  a  moderate  tariff. 
Experience  often  contradicts  such  theories.  The  interest  of  the 
public  in  this  regard  seems  to  be  identical  with  that  of  the  rail- 
road. We  think  that  there  must  be  a  point  where  the  public 
interest  in  railroads  and  the  private  interest  of  the  corporators 
meet,  where  the  service  of  the  public  at  the  lowest  practicable 
rate  will  produce  the  largest  legitimate  income  to  the  railroad. 
It  seems  to  us  an  utter  delusion  that  the  highest  tolls  will  pro- 
duce the  largest  income.  The  companies  have  hitherto  abso- 
lutely controlled  their  own  rates.  The  legislature  now  limits 
them.  The  companies  say  the  limit  is  too  low.  But  there  is  do 
occasion  for  heat  or  passion  on  either  side.  The  people  and  the 
legislature  understand  well  the  necessity  of  railroads  to  the  State 
and  the  necessity  of  dealing  fairly  and  justly  and  even  liberally 
with  the  companies." 

Indeed  the  necessity  and  the  benefit  of  railroads  are  well  un- 
derstood everywhere.  There  is  no  hostility  to  railroads  as  such. 
We  want  more  of  them.  There  is  no  disposition  among  any  of 
our  people  to  deal  other  than  liberally  with  these  corporations. 
There  is  no  desire  to  fix  rates  unreasonably  low.  But  we  know 
that  rates  are  often  unreasonably  high.  The  control  of  many 
great  lines  is  held  by  non-resident  multimillionaires  living  in  Lon- 
don and  New  York,  who  occupy  to  this  country  the  relative  position 
the  non-resident  English  landlords  do  towards  Ireland,  and  railroad 
presidents  are  their  bailiffs,  and  hence  these  railroads  which  in 
the  eye  of  the  law  **  were  chartered  and  built  for  the  public 
benefit,  the  pecuniary  profit  of  the  owners  being  incidental 
only,*^  are  now  run  at  **  the  highest  the  traffic  will  bear  '*  forthe 
enrichment  of  non-residents  and  with  precious  little  regard  to 
the  advantage  and  betterment  of  the  public.  We  know  the 
enormous  salaries  paid  its  higher  officials,  who  are  also  provided 
with  sumptuous  private  palace  cars  and  staffs  of  servants,  pri- 
vate secretaries,  lawyers  and  newspapers  at  our  expense.     We 
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know  that  all  of  these  expenses  come  out  of  the  toiling  masses 
from  whom  they  are  collected  by  the  station  agents  as  surely 
and  more  rigidly  than  the  taxes  are  collected  by  the  sheriffs  and 
collectors  for  State  and  Federal  governments.  And  we  know, 
too,  that  the  public  have  full  power  through  its  representatives 
to  fix  every  charge  made  by  every  railroad  in  the  country. 

The  Supreme  Court  of  the  United  States  has  decided  in  the 
cases  cited  that  the  public  in  fixing  rates  have  the  right  to  know 
the  amount  of  the  salaries  of  railroad  officials  and  the  nature  of 
all  their  disbursements  that  it  may  be  seen  how  high  it  is  neces- 
sary to  fix  rates.  If  the  expenditures  are  extravagant,  as  for 
high  salaries,  or  illegal,  as  for  lobby  expenses  or  running  news- 
papers, those  items  may  be  disregarded.  The  public  have  the 
same  right  to  be  informed  as  to  all  these  matters  as  in  regard  to 
the  salaries  and  expenses  of  its  State  government,  for  it  pays 
them  both  equally.  The  railroad  managers  need  to  learn  that 
this  is  no  impertinent  curiosity,  but  that  these  are  matters  of  legal 
right,  and  that  their  management  and  rates  are  of  vital  interest 
to  the  public  who  pay  every  expenditure  they  make.  Last 
winter  when  a  resolution  asking  information  as  to  the  salaries  of 
the  higher  railroad  officials  was  introduced,  in  the  legislatures 
of  several  States,  railroad  officials  and  lobbyists  affected  to  treat 
it  as  an  inquiry  into  private  matters  and  secured  the  defeat  of 
the  resolutions  in  nearly,  if  not  every,  instance.  They  knew  the 
investigation  would  be  damning  and  they  dared  not  let  the 
people  know  how  much  they  were  taxed  for  railroad  salaries  and 
illegal  expenses.  We  know  from  their  own  showing  that  in  this 
State  the  pro  rata  part  of  the  salaries  on  one  tolerably  short  rail- 
road under  lease  was  double  that  paid  by  the  entire  State  to  the 
Governor  and  all  the  other  executive  officers  of  the  State  gov- 
ernment and  that  the  salaries  and  emoluments  of  more  than  one 
official  of  corporations  operating  in  this  State  amount  to  more 
than  a  dozen  times  what  the  State  pays  its  Governor,  and  yet 
both  are  paid  by  the  people  and  come  out  of  their  earnings.  It 
will  be  seen  that  I  have  advanced  no  idea  that  is  not  based  upon 
the  reiterated  decisions  of  the  highest  courts  in  the  land.  In 
saying  these  things  I  have  no  desire,  whatever,  to  excite  any 
prejudices  against  any  corporation. 
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The  subject  is  one  of  vast,  and  indeed  overwhelming  impor- 
tance.  It  is  of  the  first  consideration  that  the  public  shall  retain 
their  immemorial  right  to  regulate  charges  as  to  all  avocations 
**  affected  with  a  public  use."  That  the  decisions  of  the  courts 
reaffiming  this  right  might  be  collected  and  ready  of  access  is 
the  object  of  this  article.  The  great  railroads  by  Remanding  a 
pooling  bill  at  the  hands  of  Congress  have  admitted  that  compe- 
tition is  at  an  end.  As  that  safeguard  no  longer  remains  for  the 
public  it  is  more  than  ever  essential  that  we  should  assert  and 
maintain  the  protection  given  the  public  by  its  right  to  regulate 
charges. 

Walter  Clark. 

RAuaoH,  N.  C. 
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LAWMAKING.^ 

When  I  was  invited  by  your  association  to  make  the  annual 
address  I  cast  about  for  a  subject  that  would  not  only  be  appro- 
priate to  the  occasion  but  would  also  furnish  some  practical 
suggestions  in  the  line  of  improvement  of  our  systems  of  juris- 
prudence. An  extended  experience  by  personal  participation  in 
legislation  according  to  the  American  system,  has  led  me  to 
believe  that  there  is  no  one  thing  in  all  the  various  departments 
of  government  or  business  that  is  carried  on  with  less  scientific 
or  orderly  method  than  the  making  of  laws. 

This  is  not  due  to  the  fact  that  legislation  is  an  obsolete 
necessity  —  rarely  called  for  after  the  centuries  of  growth  and 
pruning  and  perfecting  through  which  English  law  has  passed. 
No  age  of  English  or  American  history  has  ever  seen  such 
activity  and  profusion  in  legal  enactment  as  now  prevail.  With 
the  imperial  parliament  at  Westminster  and  the  Federal  Con- 
gress at  Washington  in  almost  continual  session,  there  are  nearly 
thirty  parliaments  in  the  British  colonial  system  and  legislatures 
of  forty-five  American  States  holding  annual  or  biennial  ses- 
sions, all  engaged  in  supplementing  and  amending  the  old  laws 
and  in  devising  and  passing  new  ones.  Besides  these,  are  count- 
less cities,  towns  and  boroughs,  each  with  a  legislative  board 
exercising  the  power  of  lawmaking  upon  many  important  mat- 
ters of  municipal  life  and  government.  The  steps  of  the  citizen 
desiring  to  walk  uprightly  are  beset  with  labyrinths  of  statutory 
enactments  that  are  intricate  and  confusing  and  often  so  conflict- 
ing that  he  must  stumble,  turn  which  way  he  may.  Volume 
after  volume  of  annual  statutes  is  issued  year  by  year  in  every 
State  of  the  Union,  so  that  it  is  a  heavy  task  for  the  lawyer  to 
keep  familiar  with  the  growing  mass  of  statutory  law  of  his  own 

1  The  annual  address  deUvered  be-     by  Hon.  John  W.  GriggSi  the  Governor 
fore  the  American  Bar  Association  at     of  New  Jersey. 
Qereland,  Ohio,  on  Aogost  26,  1S97, 
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State ;  and  no  lawyer  who  yalues  his  repatation  would  think  of 
giving  an  opinion  upon  the  law  in  a  sister  State  unless  it  might 
be  upon  the  construction  of  some  one  particular  statute. 

The  general  statutes  of  New  Jersey  comprise  three  large 
closely  printed  volumes  and  cover  more  than  3,000  pages. 
More  than  half  of  this  body  of  statutory  law  has  been  enacted 
within  the  last  twenty  years. 

The  legislature  of  1895  required  a  book  of  over  900  pages  to 
contain  its  enactments.  And  it  is  to  be  noted  that  these  are 
almost  entirely  general  laws,  the  constitution  of  that  State  pro- 
hibiting the  passage  of  special  laws  relating  to  many  important 
and  prolific  subjects,  such  as  the  regulation  of  internal  affairs  of 
counties,  cities  and  townships  and  the  creation  of  corporations. 
The  same  productiveness  prevails  in  other  States,  in  some  to  a 
larger  and  in  others  to  a  little  less  degree. 

Wherever  legislative  bodies  assemble,  are  found  exceeding 
activity  and  willingness  to  exercise  the  fascinating  power  of  law- 
making. The  process  of  turning  a  mental  conception  into  a  law 
is  so  simple  and  so  easy  in  the  ordinary  State  legislature  that  laws 
are  losing  the  sanction  of  solemnity  and  moral  authority  that 
they  once  possessed.  Besides  the  spirit  of  obedience  as  a 
patriotic  duty,  there  was  in  former  days  a  feeling  of  reverence 
and  awe  towards  the  body  of  the  law  as  being  the  embodiment 
of  the  wisdom  of  government  inspired  by  a  very  high  regard 
for  the  welfare  of  society  and  promulgated  only  upon  most 
careful  and  mature  consideration.  The  English  race  have  been 
taught  through  centuries  to  regard  human  and  divine  law  as 
closely  related  in  their  qualities  of  solemnity  and  authority.  To 
them  the  inspiration  and  the  type  have  been  the  law  that  was 
given  on  Mt.  Sinai,  with  the  fire  that  burned  upon  it,  and  the 
thunders  and  lightnings,  and  the  thick  cloud  upon  the  mount, 
and  the  voice  of  the  trumpet  exceeding  loud,  and  the  people 
standing  afar  off,  awe-struck.  **  Bender  unto  Caesar  the  things 
that  are  Caesar's"  is  the  divine  approval  under  which  the 
Christian  world  has  come  to  regard  the  law  of  the  land  as  pos- 
sessed of  a  divine  sanction.  Law,  as  thus  conceived,  is  not  a 
thing  to  be  changed  with  every  whim  and  caprice  of  popular 
opinion.     If  it  be,  as  the  subject  is  taught  to  regard  it,  the  ex- 
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pression  of  a  wise  and  beneficent  law-giver,  whether  prophet,  or 
king,  or  sovereign  people,  then  it  is  the  product  of  superior 
knowledge  and  wisdom,  the  best  that  the  heart  of  man  can  con- 
ceive or  his  experience  suggest.  The  law-giver  who  changes  his 
mind  with  frequency,  or  is  constantly  engrafting  new  limitations 
u{X)n  his  code,  or  trying  experiments  in  government,  cannot 
expect  to  retain  the  reverence  and  respect  of  his  subjects  for  his 
wisdom  or  ability. 

Who  has  not  a  feeling  of  admiration  for  those  laws  of  the 
Medes  and  Persians  which  even  the  partiality  of  their  king  could 
not  change  to  save  a  favorite  of  the  court?  It  stirs  our  Anglo- 
Saxon  blood  with  a  thrill  of  pride  to  read  of  the  sturdy  stead- 
fastness of  our  ancestors  at  the  Parliament  of  Merton.  When 
urged  by  the  ecclesiastics  to  adopt  the  rule  of  the  civil  law  upon 
a  certain  matter,  all  the  earls  and  barons  answered  with  one 
voice:  **  Nolumus  leges  Anglioe  mutarel  **  We  will  not  change 
the  laws  of  England  I 

There  is  nothing  so  ancient  and  well  approved  in  our  legal 
system  that  some  one  cannot  be  found  to  venture  an  improve- 
ment. The  most  novel  and  complicated  problems  are  constantly 
arising  from  the  advancement  and  development  of  business  and 
science,  or  trade  and  social  relations. 

Nevertheless,  it  is  true  that  we  have  no  class  of  skilled  legis- 
lators —  men  trained  to  construct  laws  as  men  are  trained  in  all 
the  arts  and  professions  of  the  world.  Every  other  department 
of  business,  of  trade,  of  art,  of  commerce,  has  its  skilled  and 
experienced  men,  its  engineers,  its  electricians,  its  statisticians, 
its  architects,  its  designers.  If  a  new  railroad  is  to  be  built, 
the  best  route  is  carefully  chosen,  surveys  are  made,  levels  are 
taken,  the  cost  is  estimated,  the  probable  traffic  computed,  all 
by  men  trained  in  such  work.  If  an  electric  light  plant  is  to 
be  installed,  the  services  of  an  electrical  engineer  are  called  in, 
and  the  work  is  planned  and  constructed  under  his  scientific  and 
practical  guidance.  If  water-works  are  projected  for  a  town, 
the  hydraulic  engineer  first  studies  the  water-shed  that  is  to 
furnish  the  supply,  measures  the  flow  of  the  streams,  computes 
the  probable  consumption  of  water  both  for  present  uses  and  for 
long  periods  of  future  growth.     He  plans  with  scientific  pre- 
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cision  the  reservoirs,  the  aqueducts,  the  system  of  iudividaal 
distribution,  and  every  step  is  taken  by  his  advice  and  direction. 
So  also  if  a  system  of  sewerage  is  to  be  constructed,  the  same 
appropriate  direction  and  advice  are  employed.  If  a  public 
library  is  established,  it  is  chosen,  housed,  shelved  and  distrib- 
uted according  to  the  principles  of  library  practice  established 
and  approved  by  the  wisest  experts  in  that  department.  Men 
of  business  enterprise  have  come  universally  to  recognize  that 
every  scheme  of  construction  and  development  should  be  under- 
taken only  under  the  guidance  and  advice  of  those  whose  busi- 
ness it  is  to  furnish  expert  and  professional  assistance.  In  the 
construction  of  laws  only  is  this  skilled  assistance  considered 
unnecessary.  We  would  not  dare  to  build  a  house,  or  lay  out  a 
landscape,  or  do  any  of  the  ordinary  works  of  construction  in 
social  or  business  life  without  the  assistance  of  the  expert  and 
the  specialist. 

Interpretation  of  law  is  a  science;  law-making  is  not.  For 
centuries  there  has  been  a  lawyer  class,  whose  special  study 
and  preparation  have  been  directed  to  the  understanding  of  the 
law  as  it  is  found,  so  that  they  might  guide  men  by  their  coun- 
sel, or  speak  for  them  in  court,  or  unravel  for  them  the  intrica- 
cies of  legal  systems  incomprehensible  to  the  untrained  mind  of 
the  layman. 

Judges  construe  the  law,  give  it  its  proper  application,  say 
when  this  or  that  is  within  the  law  or  without  the  law.  To  pre- 
pare one  for  such  judicial  service,  especial  study  is  deemed 
essential  —  ItLcuhrationes  viginii  annorum.  There  are  canons 
of  interpretation  by  which,  in  a  manner  as  nearly  as  may  be  of 
the  nature  of  scientific  processes,  special  tests  are  applied  in 
order  to  ascertain  the  intention  of  the  law-maker,  the  scope  of 
the  enactment^  its  limits  and  its  limitations.  Judicial  decisions 
are  preserved  as  matters  of  value  to  furnish  analogies  of  reason^ 
ing  for  other  cases  that  come  afterwards.  The  right  to  act  as 
legal  counsel,  to  represent  parties  in  their  legal  demands  in 
courts  of  law,  is  confined  to  members  of  the  legal  profession, 
admitted  by  special  license,  after  due  examination  as  to  their 
learning  and  capacity,  to  what  we  call  <<  the  practice  of  the 
law.'^ 
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But  when  it  comes  to  the  very  act  of  making  law,  all  require- 
ments of  special  study,  experience,  training  and  legal  insight, 
are  absent.  There  is  no  skilled  class  of  legislators,  nor  is  there 
any  school  of  legislation  at  which  may  be  learned  the  theory 
and  practice  of  constructing  a  statute. 

Generally  speaking,  statutes  are  the  products  of  unascertain- 
able  authors —  children  of  nobody, —  unable  to  boast  of  definite 
parentage.  No  one  certifies  to  their  completeness  or  accuracy. 
They  are  not  prepared  upon  careful  plans,  submitted  and  super- 
vised by  expert  architects  of  law-building.  It  is  all  chance  and 
haphazard ;  the  event  must  determine  whether  they  are  good  or 
bad,  whether  they  express  the  actual  intent  of  the  author  or 
some  intent  entirely  foreign  to  his  will. 

The  actual  practice  of  our  ordinary  State  legislatures  is  gener- 
ally something  on  this  wise :  The  members  of  the  two  houses 
meet  at  the  time  appointed  for  the  convening  of  the  session. 
The  attention  of  the  members  is  engrossed  with  matters  of  a 
political  nature.  There  is  a  political  majority  and  a  political 
minority.  The  choice  of  officers,  from  President  of  the  Senate 
and  Speaker  of  the  lower  house  down  to  the  smallest  clerkship, 
engages  the  largest  interest  of  the  members  who  are  in  the  polit- 
ical majority.  The  appointment  of  standing  committees  comes 
next.  There  is  no  feature  in  the  process  of  legislation  that  should 
be  more  potent  and  useful  in  the  shaping  of  proposed  laws  and 
making  them  conform  to  the  true  standard  of  accuracy,  correct 
expression  and  completeness,  than  the  standing  committee.  The 
chief  interest  that  it  has  for  the  legislature,  unfortunately,  arises 
from  the  influence  and  power  that  it  can  exercise  in  a  political 
way  upon  the  various  subjects  that  come  before  it.  In  most 
instances  there  are  matters  that  have  been  made  the  objects  of 
campaign  discussion  and  party  platform,  which  obtain  the  para- 
mount attention  of  the  legislature  and  obtain  the  most  prominent 
notice  and  discussion  in  the  newspapers  and  among  the  people; 
Upon  these  subjects  legislation  is  undertaken  and  carried  through 
under  the  guidance  of  political  leaders,  often  men  of  large  ex- 
perience and  signal  ability.  Proposed  laws  of  this  kind  are  sub-^ 
ject  to  careful  examination  so  as  to  avoid  failure  from  technical 
defects  and  to  see  that  no  interests  are  affected  except  such  as 
VOL.  XXXI.  45 
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are  within  the  scope  of  the  party  plans  and  purposes.  Often 
the  help  of  able  lawyers  skilled  in  the  work  of  drafting  and  con- 
structing laws  is  called  in  by  the  political  managers.  Liaws 
passed  under  this  kind  of  influence  are  generally  what  may  be 
called  governmental  in  their  character  and  relate  to  matters 
connected  with  the  administration  of  State  affairs  or  to  public 
policies  of  unusual  importance. 

While  these  things  are  being  transacted  by  the  assembled  leg- 
islators and  engrossing  the  attention  of  the  public,  numerous 
miscellaneous  bills  are  being  introduced  from  day  to  day  by  the 
members  and  referred  to  appropriate  committees.  Some  ideaof 
the  variety  of  measures  to  be  considered  may  be  obtained  from 
the  list  of  committees  usually  provided  for  under  the  rules  of  an 
American  legislature.  At  the  head  of  the  list  usually  stands  the 
committee  on  judiciary ;  next  comes  the  ways  and  means  com- 
mittee, which  is  charged  with  the  supervision  of  the  bills  for 
raising  revenue;  then  the  committee  on  appropriations,  which 
looks  after  the  expenditure  of  the  revenue ;  then  a  committee  on 
cities;  one  on  railroads  and  canals;  one  on  corporations;  one 
on  agriculture;  one  on  fisheries;  one  on  commerce  and  naviga- 
tion ;  and  committees  respectively  on  insurance,  on  banking,  on 
labor,  on  manufactures,  on  pensions,  and  finally  one  on  miscel- 
laneous matters.  This  list  gives  no  adequate  idea,  however,  of 
the  great  variety  of  subjects  concerning  which  somebody  has  a 
proposition  of  statutory  change  at  every  legislative  session. 

The  number  of  distinct  legislative  propositions  submitted  in 
the  form  of  bills  at  each  session  of  our  State  legislatures  is 
enormous  and  is  becoming  larger  every  year.  The  statistics 
that  follow  show  the  extent  of  this  tendency  in  the  legislatures 
of  Massachusetts,  New  York,  New  Jersey,  Pennsylvania  and 
Illinois,  in  the  present  year. 

In  Massachusetts  about  1«300  distinct  propositions  for  l^isla- 
tion  were  before  the  legislature  or  its  committees.  Of  Uiese, 
628,  nearly  one  half ,  became  laws. 

In  New  York  the  bills  introduced  in  the  two  houses  numbered 
4533,  of  which  about  1300  were  finally  passed.  Of  these,  797 
became  laws,  the  remainder  of  the  1300  passed  bills  failing  to 
receive  the  approval  of  the  Governor. 
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In  New  Jersey  657  bills  were  introduced,  of  which  297  passed 
both  houses,  and  207  became  laws,  90  failing  by  reason  of  ex- 
ecutive disapproval,  a  very  marked  decrease  in  the  amount  of 
legislation  as  compared  with  some  previous  years. 

In  Pennsylvania  1566  bills  were  introduced;  483  were  passed 
by  both  houses,  and  about  400  became  laws,  the  rest  having  been 
vetoed  by  the  Governor 

Illinois  has  a  somewhat  better  record.  There  were  1174  bills 
introduced,  and  195  passed,  of  which,  however,  only  three  were 
vetoed,  so  that  the  addition  to  the  statute  law  of  that  State 
comprises  only  192  chapters. 

I  have  no  means  of  supplying  similar  statistics  for  other 
States,  but  think  it  safe  to  affirm  that  the  same  degree  of  pro- 
ductiveness will  be  found  in  nearly  all  of  them. 

These  thousands  of  propositions  to  alter  the  law  of  the  land 
cover  almost  every  conceivable  object  of  government,  every  de- 
partment of  public  and  private  life ;  they  extend  to  all  kinds  of 
business,  to  trade,  commerce,  municipal  government,  sanitary 
and  police  regulations,  to  the  domain  of  morals  as  well  as  to  the 
fields  of  speculation  and  political  philosophy.  Many  of  them 
were  intended  to  correct  errors  in  the  legislation  of  the  preced- 
ing year.  Naturally  the  more  careless  acts  one  legislature 
passes  the  more  blunders  there  will  be  for  the  next  one  to 
repair. 

There  is  usually  no  general  scheme  of  uniform  and  consistent 
statutory  revision  in  these  masses.  They  are  heterogeneous, 
often  absurdly  contradictory,  as  where  one  member  offered  a  bill 
requiring  all  electric  wires  to  be  laid  underground  within  three 
months  after  the  passage  of  the  bill,  and  his  colleague  immedi- 
ately offered  another  requiring  all  electric  wires  to  be  elevated  at 
least  fifty  feet  above  the  surface  of  the  street. 

The  genesis  of  these  bills,  as  well  as  their  true  purpose,  is 
often  covered  with  obscurity.  Some,  indeed  most,  are  the 
products  of  those  especially  interested  as  individuals  in  securing 
additional  legal  powers  or  privileges  for  private  or  business  pur- 
poses. Many  originate  from  municipalties  —  not  from  the  gen- 
eral consideration  and  mature  purpose  of  the  people  of  any  city, 
but  out  of  the  opinions  and  particular  ideas  of  single  municipal 
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officers ;  and  are  drawn  np  by  the  counsel  of  the  city  under  the 
direction  of  its  chief  officer  or  governing  body.  Many  are  pre- 
pared and  urged  by  membei's  of  the  legal  profession  to  meet  real 
or  supposed  difficulties  that  they  have  met  in  cases  in  their  pnuv 
tice.  More  than  one  important  change  in  the  law  of  divorce  has 
originated  in  the  desire  of  some  lawyer  to  bring  his  client  within 
its  favorable  conditions. 

Other  bills  are  the  product  of  men  with  peculiar  ideas,  to 
whom  nothing  that  is  is  beyond  their  capacity  for  improvement, 
to  whom  no  experience  of  ages  can  teach  anything  who  have  no 
respect  for  stability  nor  reverence  for  antiquity.  They  are  the 
quack  doctors  of  government  with  cure-alls  for  every  inconve- 
nience of  life,  no  matter  what  its  nature  or  origin. 

Many  of  these  bills,  drawn  with  only  one  purpose  in  view  by 
men  lacking  correctness  of  legal  expression  and  unlearned  as  to 
the  whole  body  of  enactments  relating  to  the  subject,  are  un- 
intentionally dangerous  and  disturbing  unless  carefully  revised 
and  pruned  before  their  passage.  They  are  cast  upon  the  com- 
mittees  in  confusing  numbers.  To  revise  them  all  is  impossible. 
If  manifestly  absurd,  they  are  generally  suffered  to  die  without 
the  courtesy  of  a  report  or  are  reported  adversely  and  killed. 
Some  arouse  influential  hostility  from  affected  interests  and  suc- 
cumb to  opposition.  But  under  the  pressure  of  the  introducer, 
with  his  personal  pride  in  the  ward  of  his  legislative  guardian- 
ship, or  because  no  positive  evidence  of  harm  appears,  or  under 
the  processes  of  logrolling,  by  which  the  maxim  **  one  good  turn 
deserves  another  **  is  brought  to  bear  upon  the  function  of  law- 
making, many  measures  that  are  useless  and  some  that  are  pos- 
itively vicious  receive  the  assent  of  the  majority  and  go  to  the 
executive  for  approval.  The  practice  is  to  hold  these  measures 
back  to  the  closing  days  of  the  session,  when  the  attention  of 
the  more  careful  and  prudent  is  relaxed  or  occupied ;  then  the 
flood-gates  are  opened  and  new  laws  pour  out  in  a  torrent  that 
b  terrifying  to  the  careful  conservatism  of  the  bar  and  the 
courts.  It  seems  that  the  only  remedy  for  this  condition  rests 
in  the  disapproval  of  the  executive.  It  is  worthy  of  note  that 
the  Governor  of  New  York  by  withholding  his  approval  put  to 
death  about  500  passed  bills  in  the  present  year.     In  New  Jer- 


Digitized  by 


Google 


liAWMAKING.  709 

8ey y  90  were  similarly  disposed  of ,  a  smaller  number,  but  in  pro- 
portion to  the  number  passed,  an  equal  percentage.  Yet  I 
doabtif  a  single  reasonable  complaint  of  inconvenience  or  public 
loss  has  been  heard  by  reason  of  the  failure  of  these  590  bills  to 
become  law. 

This  excessive  legislative  activity  is  a  feature  of  our  own 
times.  It  has  developed  enormously  within  a  very  few  recent 
years.  A  comparison  of  the  annual  volumes  of  statutes  of  any 
particular  State  for  the  last  twenty  years  will  prove  this. 

Something  of  this  increase  is  attributable  to  the  great  business 
development  of  the  times,  to  the  contributions  of  scientific  dis- 
covery to  the  machinery  of  life. 

The  common  law  afforded  no  principle  which  by  judicial  ex^ 
tension  could  be  made  to  regulate  justly  the  business  of  teleg- 
raphy. City  charters  contained  no  provisions  under  which 
electric  or  cable  roads  dould  be  operated  through  the  streets. 
To  our  ancestors  came  not  even  a  dream  that  one  day  the  human 
voice  could  be  heard  across  thousands  of  miles  of  distance. 

They  had  laws  to  punish  witchcraft  but  none  to  cover  the 
larceny  of  telegraph  messages  by  wire>-tappers,  or  the  theft  of 
light  by  illicit  connection  with  an  electric  circuit.  As  invention 
and  discovery  have  added  new  processes  and  devices  to  the  tool* 
shop  of  civilization,  novel  adjustments  of  the  laws  have  been 
required  to  regulate  the  business  of  the  world  to  the  improved 
conditions. 

At  the  same  time  there  have  been  commendable  movements  to 
restrict  the  volume  of  legblation.  By  constitutional  provisions 
in  many  States  the  passage  of  special  laws  upon  many  subjects 
is  forbidden,  notably  in  the  matters  of  granting  charters  of 
corporation  and  the  government  of  cities,  counties  and  other 
municipal  divisions  of  the  State. 

Yet  the  masses  of  trivial  legislation,  of  statutes  uncalled  for 
by  any  public  inconvenience  or  necessity,  go  on  increasing,  con- 
fusing the  citizen,  embarrassing  the  lav^er  and  perplexing  the 
courts  of  justice  with  contradictions,  inconsistencies,  dilemmas 
and  floods  of  verbal  turgidity. 

Laws  enacted  one  year  are  repealed  the  next,  to  give  place  to 
some  new  conception.     The  spirit  of  conservatism  dies  out  in  the 


Digitized  by 


Google 


710  31   AMERICAN   LAW  REVIEW. 

fierce  unrest  of  this  busy  age.  Of  these  maltitadinous  striyings 
for  change  for  the  mere  sake  of  change  in  our  laws  it  may  be 
said:  *^  Age  cannot  wither  them,  nor  custom  stale  their  infinite 
variety.'^ 

The  history  of  the  English  law  reveals  change  and  growth, 
but  growth  by  slow  and  deliberate  processes;  not  the  quick 
growth  that  produces  the  soft  wood  of  the  moist  and  heated 
tropics,  but  the  slow  accretions  by  which  we  obtain  the  hardy 
fiber  of  the  oak  or  the  supple  strength  of  the  yew,  a  growth 
through  years  of  storm  and  stress,  roots  deep  sunk  and  sinking 
ever  deeper  into  the  soil,  reaching  out  wider  and  wider,  taking 
hold  of  rocks  for  greater  firmness,  tops  rising  ever  higher  above 
the  undergrowth,  with  gnarls  and  knots  indeed,  but  trunks  that 
are  sound  at  heart,  and  branches  broad  and  green,  and  sheltering 
even  in  storm. 

The  contemplation  of  the  history  of  the  system  of  English 
law  which  we  inherit  is  to  the  lawyer  a  cause  of  enthusiasm  and 
a  lesson  in  conservatism.  To  trace  the  growth  of  this  system 
from  the  earliest  beginnings,  from  the  protoplasmic  cells,  so  to 
speak,  of  village  and  tribal  customs  among  the  primeval  fens 
and  forests  of  Saxony,  or  the  bogs  and  crags  of  Jutland,  on 
through  centuries  of  progressive  evolution  upon  English  soil  and 
under  English  skies  until  we  see  its  mature  development  in  that 
system  of  unenacted  law  which  we  call  common  law,  is  an 
employment  well  calculated  to  arouse  the  admiration  and  entha- 
siasm  of  the  lawyer  and  statesman  as  well  as  of  the  mere  student 
of  history.  Modem  scholars  like  Sir  Henry  Maine,  Professor 
Austin,  Doctor  Stubbs  and  Professor  Maitland,  have  done  for 
the  history  of  law  what  Darwin  and  his  successors  have  done  b 
the  domain  of  biology.  We  know  from  discoveries  in  natural 
history  how  the  horse,  for  instance,  by  process  of  evolution  has 
developed  from  a  shape  no  greater  than  a  fox,  with  ungoloos 
feet,  over  vast  periods  of  progression,  into  the  pleohippus  of  one 
geological  age,  the  mesohippus  of  another,  and  the  eohippns  of 
a  third,  with  a  gradually  increasing  size  and  modifications  in 
form  and  adaptability  until  it  has  attained  its  perfection  in  the 
stately  beauty  of  the  barb  and  the  fleetness  and  docility  of  the 
modem  racer.     Remains  of  the  primeval  progenitors  of  this 
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genus  brought  to  light  by  the  hand  of  discovery  in  bone-caves 
and  geological  strata  tell  the  story  of  its  upward  tendency 
through  vast  periods  of  geological  history. 

So  have  the  records  of  the  old  Germanic  tribes,  of  their  semi- 
barbarous  successors  in  the  conquest  of  Britain, —  of  Angles 
and  Saxons  and  Danes  and  Franks  and  Normans,  and  finaUy  of 
the  composite  English  race, —  records  unearthed  from  the  bone- 
caves  of  early  literature,  and  from  the  dust-covered  deposits  of 
doom-books,  statute  rolls,  court  rolls,  pipe  rolls,  patent  rolls, 
assize  rolls  and  original  writs,  revealed  to  us  the  evolution  of 
the  common  law  from  the  earliest  trivial  forms  in  tribal  or  vil- 
lage custom  through  ever  advancing  and  expanding  stages  of 
progressive  development,  with  the  force  of  selection  and  adapta- 
bility always  at  work,  until  we  see  it  the  reveired  code  of  life 
and  government  for  a  great  enlightened  Christian  nation,  a  code 
so  compact  with  the  principles  of  justice  and  liberty  that  it  may 
well  evoke  the  enthusiastic  exclamation,  <*  esto  perpetua!  "  with 
which  its  contemplation  inspired  the  placid  pen  of  Sir  William 
Blackstone. 

Not  only  have  laws  in  the  restricted  sense  as  rules  of  conduct 
so  grown  and  developed  by  slow  and  gradual  steps  through  cen- 
turies of  national  existence,  but  institutions  of  government  and 
the  machinery  of  justice  have  had  similar  coui*ses  of  evolution- 
ary development.  Thecourts  of  chancery  and  exchequer  can  be 
traced  back  to  their  beginnings  as  developments  of  procedure 
without  warrant  of  legislative  enactment. 

The  common  law  is  usually  conceived  to  be  the  collection  of 
rules  and  customs  adopted  in  actual  life  among  the  people  of  the 
realm.  It  would  be  more  correct  to  regard  much  of  it  as  the 
result  of  judicial  procedure  and  decision.  The  common  law  has 
developed  without  the  pomp  of  legislative  enactment,  by  the  aid 
of  what  we  know  as  ^*  legislation  by  the  courts.''  It  is  only 
necessary  to  study  the  history  of  judicial  procedure  to  under- 
stand this.  The  celebrated  work  of  Bracton,  the  first  compre- 
hensive treatise  on  English  law,  is  arranged  under  three  heads : 
(1)  Persons,  (2)  Things,  (3)  Actions.  The  relative  amount 
of  space  required  for  a  statement  of  the  law  upon  these  three 
heads  is  represented  by  the  figures  7 :91 :356.     More  than  three 
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times  as  many  folios  are  required  to  set  forth  the  law  of  pro- 
cedure as  are  needed  to  state  the  rights  of  persons  and  property. 
But  this  is  true  only  in  a  categorical  sense.  Professor  Maitland 
points  out  that  Bracton's  chapters  on  the  law  of  actions  contain 
the  most  important  elements  of  substantive  English  law,  while 
his  treatise  on  rights  partakes  more  of  the  nature  of  a  work  on 
speculative  jurisprudence.  The  King's  justices  always  disclaimed 
the  power  to  make  law ;  they  asserted  that  their  function  was 
not  to  change  but  to  improve  —  a  disclaimer  which,  fortunately 
for  our  jurisprudence,  must  be  disallowed. 

In  considering  the  extension  and  improvement  6f  jurisprudence, 
we  have,  therefore,  two  forces  to  which  we  can  look, —  one  the 
power  of  direct  legislation  through  constitutional  representative 
assemblies,  and  the  other  the  power  of' the  courts  by  decision  to 
extend  old  principles  to  new  conditions.  In  the  American 
Bepublic  this  latter  power  is  extraordinarily  great,  because,  by 
the  arrangement  of  our  system,  the  courts  are  vested  with  the 
final  decision  as  to  what  is  law  and  what  is  not  law,  and  stands 
in  a  sense  above  the  legislature,  vested  with  the  right  of  declar- 
ing void  and  setting  aside  the  statutes  passed  by  the  legislature 
for  any  violation  of  constitutional  restriction.  In  all  matters, 
therefore,  of  constitutional  construction  and  in  the  extension  of 
constitutional  principles  by  decision,  the  courts  are  for  the  time 
being  supreme.  Nor  has  the  process  of  judicial  legislation  ceased 
upon  matters  other  than  constitutional.  It  is  still  in  operation 
in  every  court  of  appellate  jurisdiction.  We  need  not  lament 
the  fact.  The  courts  are  apt  to  make  better  laws  than  the  legis- 
latures, not,  of  course,  in  those  departments  of  legislation 
that  are  administrative  or  governmental,  but  upon  those  subjects 
of  general  jurisprudence  that  form  the  great  body  of  our  sub- 
stantive law  of  life,  conduct,  business,  apd  trade.  Judge-made 
law  is  apt  to  be  better  because  it  is  not  violent  nor  revolutionary, 
because  it  is  the  result  of  the  keenest  and  best  trained  thought 
striving  for  consistency,  uniformity  and  stability,  and  is  inspired 
by  the  principles  of  justice.  The  most  carefully  framed  statute 
is  apt  to  produce  confusion,  doubt  and  uncertainty,  to  the  solving 
of  which  numerous  appeals  to  judicial  interpretation  are  neces- 
sary.    One  need  only  look  at  the  cases  that  have  arisen  under 
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the  statute  of  limitations  and  the  statute  of  frauds  to  appreciate 
how  difficult  it  is  to  draw  a  comprehensive  act  which  shall  be 
clear  in  expression  and  free  from  doubt  in  its  application. 

I  have  said  enough  of  the  prolific  tendency  to  legislate  that 
prevails  in  our  day.  It  remains  to  speak  of  such  remedies  as 
can  be  applied. 

It  is  useless  to  discuss  fundamental  changes  in  the  constitution 
of  parliamentary  bodies.  With  all  its  defects  our  representa- 
tive system  is  the  best  the  brain  of  man  ever  devised  or  his 
experience  worked  out. 

A  lower  house  with  membership  frequently  changing  secures 
closeness  of  touch  and  sympathy  with  the  people.  The  upper 
house  secures  the  calmness  and  deliberation  which  are  essential 
to  guard  against  sudden  lEind  unreasoning  popular  prejudices,  to 
give  stability  to  our  system  of  law,  and  in  seasons  of  clamor  and 
unrest  to  save  the  people  from  the  folly  of  their  own  excitement 
and  emotions. 

If  representative  bodies  like  our  State  legislatures  are  unable 
to  deal  with  entire  success  with  all  the  complicated  and  subtle 
questions  that  are  presented  for  their  consideration,  how  much 
less  can  it  be  expected  that  the  masses  of  the  people  would  be 
able  to  do  so?  Yet,  we  find  some  who  seriously  propose  to 
relegate  legislation  to  the  body  of  the  people,  and  by  means  of 
the  system  known  as  the  referendum  take  the  popular  voice,  not 
through  the  people's  chosen  representatives,  but  from  the  direct 
votes  of  the  people  themselves.  This  is  to  abandon  the  system 
of  representative  government.  Government  by  representation  is 
a  principle  derived  from  the  oldest  custom  of  the  Anglo-Saxon 
race.  In  Hucbald's  biography  of  S.  Lebuin,  a  book  written  in 
the  tenth  century,  is  found  this  remarkable  passage  concerning 
the  Saxons  of  the  eighth  century: — 

**  Once  every  year  at  a  fixed  season,  out  of  each  local  division 
and  out  of  the  three  orders  severally,  twelve  men  were  elected 
who,  having  assembled  together  in  Mid-Saxony  near  the  Weser 
at  a  place  called  Marko,  held  a  common  council,  deliberating, 
enacting,  and  publishing  measures  of  common  interest,  according 
to  the  tenor  of  a  law  adopted  by  themselves. '^ 

Historians  of  the  English  constitution  trace  the  existence  of 
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such  a  representative  assembly  through  all  the  periods  of  na- 
tional existence.  Whether  the  nation  be  Northumbrian,  or 
Mercian,  or  East  Saxon,  or  West  Saxon,  or  all  united  in  one 
English  people,  there  is  always  the  assembly,  the  council,  the 
witenagemot,  the  parliament.  And  this  is  never  a  gathering  of 
all  the  inhabitants,  but  a  meeting  of  delegates,  of  men  chosen, 
elected,  on  account  of  their  prominence  or  wisdom  or  influence, 
to  act  for  their  respective  constituencies.  The  witenagemot  was 
what  the  word  signifies  —  a  meeting  of  the  wise  men.  The  sys- 
tem is  one  of  representation,  not  of  pure  democracy.  Our 
ancestors  were  sensible  enough  to  know  that  the  knowledge  and 
temper  and  deliberation  necessary  to  law-making  were  not  to  be 
found  in  the  assembly  of  all  the  citizens.  Upon  this  idea  the 
government  of  England  and  her  colonies  is  based.  The  Federal 
government  of  these  United  States  and  the  government  of  all  the 
States  of  the  Union  are  based  upon  the  same  principle.  To 
depart  from  it  is  impossible.  To  indulge  in  the  practice  of  the 
referendum^  except  upon  such  matters  as  constitutional  amend- 
ments, would  tend  to  destroy  confidence  in  our  republican  system 
and  produce  the  highest  degree  of  instability,  subjecting  the 
judgment  of  the  uninformed  and  the  passionate  for  that  of  the 
selected  and  responsible  representatives.  The  operation  of  this 
practice  is  seen  in  the  submission  of  constitutional  amendments 
to  the  vote  of  the  people.  Very  rarely,  indeed,  can  wide  popu- 
lar interest  be  aroused  over  such  an  election ;  the  vote  is  always 
light;  and  the  discussion  usually  is  confined  to  perfunctory 
newspaper  editorials  and  to  those  who  take  unusual  interest  in 
public  affairs.  The  masses  of  the  people  are  very  willing  to 
exercise  the  right  of  suffrage  in  the  choice  of  representatives, 
but  in  the  making  of  laws  and  constitutions  they  are  mostly  con- 
tent to  confide  in  the  wisdom  and  work  of  others.  The  most 
pertinent  argument  against  the  proposition  to  establish  the  sys- 
tem of  legislation  by  the  "  initiative  and  referendum  **  is  found 
in  the  fact  that  the  people  do  not  desire  to  make  their  own 
laws.     They  want  them  made  by  their  representatives. 

We  do  not  want  the  system  changed;  it  is  only  necessary  that 
our  legislative  bodies  shall  be  controlled,  restrained  and  re- 
lated by  a  proper  sense  of  the  solemnity  and  responsibility  that 
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pertain  to  the  power  they  exercise;  that  they  shall  learn  to 
respect  the  wisdom  of  conservatism,  to  value  stability  more  than 
experiment. 

The  extension  of  the  practice  of  holding  only  biennial  sessions 
of  State  legislatures, —  a  practice  prevalent  now  in  more  than 
thirty  States, —  will  do  much  to  decrease  the  amount  of  legisla- 
tion. It  is  to  be  hoped  that  the  system  may  be  extended  to  other 
States. 

There  is  room  for  improvement  also  in  the  quality  of  the  men 
selected  as  members  of  the  State  legislatures.  Too  much  regard 
is  paid  to  political  qualifications  and  not  enough  to  legislative 
ability.  This  is  not  the  fault  of  the  citizens ;  very  often  they 
get  the  best  obtainable.  There  is  a  great  failure  on  the  part  of 
men  who  are  especially  qualified  by  education  and  attainments 
to  do  their  whole  duty  to  the  State  by  serving  in  the  legislative 
bodies  of  the  State  and  the  city.  I  have  observed  that  the  peo- 
ple prefer  to  choose  high-class  public  agents  when  they  can  get 
them.  But  the  scholars  and  lawyers  best  qualified  to  guide  and 
restrain  legislation  very  rarely  are  willing  to  give  their  time  to 
public  service  in  the  legislature.  On  rare  occasions  they  will 
come  forth  and  serve  the  State  with  great  zeal  and  benefit;  but 
usually  they  confine  their  activity  to  criticising  what  less  compe- 
tent men  have  done.  We  need  a  larger  contribution  of  the  time 
and  brains  of  our  abler  business  men  and  lawyers,  both  in  State 
legislatures  and  in  the  common  councils  of  cities.  Their  expert 
knowledge  and  conservative  habits  will  strike  the  enacting  clause 
out  of  many  a  useless  bill  that  otherwise  would  drift  through  on 
the  tide  that  is  more  easy  to  float  with  than  to  stem.  We  need 
more  legislators  with  moral  and  legal  backbone  to  stand  up 
against  all  propositions  that  lack  positive  utility. 

Public  discussion,  disclosing  the  harm  that  is  resulting  and 
must  result  from  excessive  and  useless  legislation,  will  be  useful 
by  awakening  public  sentiment  and  extending  its  influence  to  the 
membership  of  the  legislatures. 

In  this  work  the  Bar,  always  foremost  in  all  that  pertains  to 
good  government,  can  render  most  valuable  service.  They  per- 
haps more  than  any  other  class  are  charged  with  responsibility 
in  this  matter;  for  it  pertains  directly  to  their  own  especial 
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province.  It  was  with  the  hope  that  I  might  secure  the  attention 
of  the  Bar  of  America  to  the  reform  of  this  evil  —  a  reform 
which  I  have  in  my  official  capacity  tried  to  effect  in  the  l^sla- 
tion  of  my  own  State, —  that  I  have  chosen  this  subject  for  your 
consideration. 

In  a  large  degree  the  faulty  construction  of  our  statutes  is 
due  to  the  legal  profession ;  for  there  is  no  doubt  that  they  are 
mostly  framed  by  lawyers.  But  they  are  prepared  in  most 
instances  by  attorneys  specially  employed  for  particular  objects, 
which  being  accomplished,  little  regard  is  paid  to  their  relation 
to  kindred  laws  or  to  their  effect  upon  the  general  body  of  juris- 
prudence. The  author  of  one  bill  proceeds  to  make  a  modifica- 
tion of  the  law  which  will  effect  his  client's  purpose,  and  takes 
no  note  of  any  others  that  may  be  striving  for  the  amendment 
of  the  same  law  in  other  respects.  So  that  there  is  no  concert 
of  purpose,  no  consultation,  no  consistency  in  style  or  in  the  use 
of  legsd  expressions.  There  is  needed  a  higher  sense  of  respon- 
sibility among  lawyers  who  engage  in  the  drafting  of  bills  at 
private  solicitation ;  and  there  ought  to  be  a  more  censorious 
attitude  among  legislators  towards  propositions  for  legislation 
that  emanate  from  private  sources. 

I  do  not  wish  to  enter  the  controversy  which  divides  the  par- 
tisans of  codification  and  its  opponents.  It  is  a  fairly  debatable 
question  whether  it  is  better  to  have  the  body  of  the  law  com- 
prised within  a  written  code,  or  existing  in  the  infinite  mass  of 
common  law  modified  by  miscellaneous  and  occasional  statutory 
amendments.  If  our  conmiand  of  legal  expression  were  suffi- 
ciently complete  and  precise,  our  knowledge  exhaustive,  and  our 
knack  of  classification  equal  to  that  of  the  scientist,  we  might  safely 
venture  upon  the  reduction  to  written  statutes  of  many  subjects 
of  general  law.  But,  as  has  been  shrewdly  said  by  Sir  Henry 
Maine,  until  we  can  produce  a  perfect  statute,  it  is  idle  to  expect 
a  complete  code.  Half  of  the  terror  that  would  be  inspired  by 
the  rude  activity  of  the  legislative  propensity  of  the  day  is  taken 
away  by  the  reflection  that  there  are  few  statutes  of  novel 
application  which  will  stand  the  test  of  judicial  criticism. 

In  this  land  of  written  constitutions,  the  Bar  are  especially 
trained  in  the  application  of  constitutional  tests  to  acts  of  Con- 


Digitized  by 


Google 


LAWMAKING.  717 

gress  and  statutes  of  the  States.  Constitutional  and  statutory 
construction  engages  much  of  the  attention  of  our  courts,  and 
we  have  developed  a  fine  ability  to  analyze,  compare  and  apply, 
as  well  as  to  annul,  the  work  of  our  legislators.  It  is  remark- 
able, that  with  this  experience  and  skill  in  the  interpretation  of 
statutes,  we  have  not  developed  a  corresponding  proficiency  in 
drafting  acts  of  legislation. 

Whatever  we  may  do  with  reference  to  codification  of  general 
acts,  we  find  it  necessary  very  frequently  to  codify  our  statutes « 
The  great  number  of  supplements  and  amendments  that  are 
passed  from  year  to  year  so  obscure  the  original  text  that  a 
revision  or  some  similar  reduction  towards  order  and  simplicity 
is  necessary  every  few  years.  In  New  Jersey,  since  1875, 
there  have  been  four  authorized  publications  of  the  general  laws, 
under  the  various  titles  of  **  Revision,"  **  Bevised  Statutes,'* 
"  Supplement  to  the  Revised  Statutes,"  and  "  General  Statutes." 
In  that  period  the  mass  of  general  statutes  has  grown  from  one 
volume  of  about  900  pages  to  the  three  large  octavos  containing 
over  3,000  pages. 

At  the  present  time,  so  great  is  the  dissatisfaction  of  the  Bench 
and  Bar,  that  special  commissions  of  eminent  lawyers  have  been 
ap^inted  by  the  executive  under  legislative  sanction  to  revise 
and  codify  anew  the  most  important  titles,  with  a  view  of  reduc- 
ing and  clarifying  the  confused  mass  of  enactments  that  have 
been  piled  upon  the  original  text.  This  service  is  rendered  with- 
out compensation  out  of  a  sense  of  public  duty,  a  fact  worthy  to 
be  recorded  to  the  credit  of  the  Bar  of  New  Jersey.  This  will 
serve  the  double  purpose  of  improving  present  conditions  and 
warning  against  further  excess.  It  distinctly  recognizes  the  fact 
that  the  help  of  skilled  men  working  on  lines  of  public  and  not 
of  private  interest  must  be  called  in  to  aid  the  legislature  when 
accurate  and  skillful  revision  is  wanted. 

If  that  practice  can  be  extended  so  as  to  have  every  bill  receive 
the  careful  revision  of  a  trained  draftsman,  the  gain  in  simplicity, 
stability  and  diminution  of  litigation  will  be  enormous. 

It  is  not  to  be  expected  that  the  high  degree  of  knowledge, 
skill  and  care  necessary  to  the  revision  or  codification  of  any  title 
of  the  general  statutes,  can  be  always  obtained  among  the  mem- 
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bers  of  a  legislature,  busy  as  they  generally  are  with  matters  of 
more  or  less  political  importance.  Such  work  should  be  pre- 
pared with  the  thorough -going  care  and  pains  that  pertain  to  the 
library  and  the  study  rather  than  amid  the  tui*moil  and  excite- 
ment of  a  legislative  session.  It  should  be  ready  in  advance  of 
the  assembling  of  the  legislature,  and  carefully  compared,  re- 
vised and  considered  by  several  hands.  Only  a  special  commis- 
sion can  do  this.  It  is  to  be  noted  that  Congress  has  provided 
for  such  a  commission  to  revise  the  criminal  and  penal  statutes 
of  the  United  States. 

A  censor  of  bills  is  not  permissible  under  our  system  of  legis- 
lation, but  there  can  be  a  rule  of  public  opinion,  a  sentiment  of 
prudence  and  conservatism  that  will  enable  every  legislator  to 
reject  all  measures  not  properly  revised  and  corrected,  all 
measures  that  have  no  positive  public  necessity  to  justify  their 
adoption.  It  ought  not  to  be  enough  that  a  proposed  law  does  no 
harm ;  it  should  be  required  of  it  that  it  shall  have  the  quality 
of  positive  benefit  in  order  to  justify  its  enactment. 

There  are  some  principles  of  legislative  policy  that  are  so  plain 
and  safe  that  they  need  only  to  be  stated  to  be  approved. 

Make  sure  that  the  old  law  is  really  deficient.  Be  careful  to 
consider  whether  the  inconvenience  arising  from  the  deficiency 
of  the  old  law  is  of  enough  importance  to  deserve  an  act  of  the 
legislature  to  cure  it. 

Be  careful  that  the  remedy  be  not  worse  than  the  disease. 
Avoid  experiments  in  law-making,  especially  if  recommended 
by  men  or  parties  who  are  void  of  knowledge  or  wanting  in 
respect  for  established  customs. 

Do  not  go  on  the  idea  that  the  world  is  out  of  joint  and  you 
were  born  to  set  it  right. 

Observe  accuracy  in  the  use  of  language,  and  avoid  the  use  of 
ambiguous  expressions. 

It  is  one  of  the  just  criticisms  of  our  jurisprudence  that  it  has 
not  a  technical  vocabulary  by  which  legal  conceptions  can  be 
expressed  with  as  much  accuracy  as  naturalists  distinguish  genera 
and  species. 

This  is  not  a  topic  that  will  enlist  the  enthusiasm  of  political 
conventions,  or  awaken  the  energies  of  popular  masses.     It  lacks 


Digitized  by 


Google 


LAWMAKING.  719 

the  elements  that  attract  those  who  are  fond  of  exciting  and  spec- 
tacular issues.  It  belongs  to  that  class  of  public  service  that 
requires  infinite  pains  and  infinite  patience.  It  is  a  contest  against 
an  easy-going  tendency,  not  an  appeal  for  some  soul-stirring 
principle  of  liberty.  This  reform  cannot  be  demanded  at  the 
point  of  the  sword  as  the  barons  at  Bunn3anede  compelled  the 
granting  of  the  Qreat  Charter.  There  is  no  Independence  Hall, 
no  Liberty  Bell,  no  Emancipation  Proclamation,  no  loyal  senti- 
ment to  rally  the  people.  And  yet,  as  Madison  said,  an  irregu- 
lar and  mutable  legislation  is  not  more  an  evil  in  itself  than  it  is 
odious  to  the  people. 

A  realization  of  this  fact  will  give  us  legislators  more  careful 
to  guard  against  frequent  and  unnecessary  changes.  I  would  I 
could  impress  upon  the  members  of  the  American  Bar  a  deeper 
sense  of  the  duty  they  owe  to  their  States  in  the  assumption  of 
political  service.  There  is  no  higher  satisfaction  in  life  than 
the  consciousness  of  having  done  one's  duty,  even  though  it  be  in 
obscure  and  unnoted  service.  Such  a  field  is  open  and  the  need  is 
urgent.  I  would  not  desire  to  advise  any  to  disregard  the  ordi- 
nary honorable  methods  of  political  work  through  party  organi- 
zations. The  political  parties  comprise  the  great  mass  of  the 
people,  and  through  them  the  best  results  can  be  accomplished. 
The  purely  academic  citizen  never  does  much  but  criticise.  He 
does  not  go  down  among  the  masses  of  the  people  to  learn  their 
habits  and  thoughts  and  how  they  must  be  managed  and  taught 
and  led  into  ways  of  political  sense  and  wisdom.  Yet  a  system  of 
law  in  order  to  be  most  beneficent  must  accord  with  popular  com- 
mon sense.  The  Athenians  intrusted  Solon  with  the  sole  and  ab- 
solute power  of  revising  the  constitution  and  laws  of  Athens,  yet 
he  confessed  that  he  had  not  given  to  them  the  laws  best  suited 
to  their  happiness  but  those  most  tolerable  to  their  prejudices. 
Perhaps  that  is  why  Solon  is  known  as  a  very  wise  man. 

This  subject  is  not  new  to  the  members  of  this  association;  it 
has  been  discussed  with  great  ability  at  former  annual  meetings. 
But  the  quantity  of  slipshod  and  unnecessary  legislation  has 
gone  on  increasing.  It  may  be  that  this  evil  is  like  some 
diseases, —  it  must  get  worse  before  it  can  get  better.  Surely, 
the  disease  of  excessive  law-making  has  reached  a  degree  of 
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intensity  sufficiently  bad  to  justify  an  expectation  of  reaction. 
The  disapproval  of  more  than  five  hundred  passed  bills  by  the 
Governor  of  one  State  and  of  ninety  by  another  in  the  present 
year  has  served  to  call  general  attention  to  the  subject  in  a  very 
marked  manner.  The  creation  and  maintenance  of  a  strong 
public  sentiment  in  favor  of  greater  care  and  conservatism  in 
legislation  will  tend  more  powerfully  than  any  other  element  to 
check  the  evil.  But  that  sentiment  must  be  perpetual.  More 
things  than  liberty  are  preserved  only  at  the  price  of  eternal 
vigilance.  It  is  time  that  universal  war  should  be  made  by  the 
Bench,  the  Bar,  and  all  orders  of  intelligence  upon  the  notion 
that  every  misfortune,  every  inconvenience  can  be  cured  by  a 
law.  The  rules  of  business,  the  laws  of  trade,  the  operations  of 
natural  laws  and  processes,  the  qualities  of  human  nature,  the 
recurrence  of  the  seasons,  misfortune,  sickness,  death,  the  ten 
commandments, —  all  these  and  many  others  are  beyond  the 
proper  realm  of  legislative  dabbling ;  yet  many  people  seem  to 
think  that  a  simple  act  of  Congress  or  of  a  State  legislature  can 
change  them  all. 

Let  us  continue  our  labors  for  uniformity  of  law  upon  proper 
topics,  for  simplicity  of  procedure,  for  better  legal  education, 
for  international  arbitration ;  and  at  the  same  time  let  us  strive 
to  increase  the  spirit  of  careful  conservatism  which  is  the  best 
preservative  of  good,  to  cry  a  continual  alarm  against  trifling 
with  the  deep-laid  foundations  of  our  jurisprudence,  and  to  pre- 
serve for  our  laws  that  sentiment  of  reverence  and  respect  which 
hitherto  has  so  distinguished  the  Anglo-Saxon  race. 
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THE  FEDERAL  ANTI-TRUST  LAW  AND  ITS  JUDICIAL 
CONSTRUCTION.! 

To  the  American  Bar  Association: 

The  Committee  on  Jurisprudence  and  Law  Reform  beg  leave 
to  present  the  following  report: — 

At  the  meeting  of  the  association  at  Saratoga  in  August,  18949 
the  following  resolution  was  adopted: — 

^^  Resolved y  That  the  Committee  on  Jurisprudence  and  Law 
Reform  be  requested  to  submit  to  the  association  at  its  next 
annual  meeting  a  report  comprising,  first,  a  succinct  history  of 
the  operation  to  date  of  the  act  of  Congress  commonly  known 
as  the  Anti-Trust  law,  with  such  comments  oh  its  success  and 
usefulness  as  seem  to  be  pertinent ;  and,  second,  if  it  is  believed 
by  the  committee  that  any  additional  legislation  within  the 
constitutional  power  of  Congress  would  increase  the  effective- 
ness of  the  act  or  improve  modes  of  procedure  under  it,  such 
suggestion  as  shall  seem  to  them  advisable  on  that  subject." 

No  report  has  yet  been  made  by  our  predecessors  upon  this 
committee,  and  we  deem  it  proper,  therefore,  to  take  up  the 
question  in  the  light  of  recent  history. 

As  a  matter  of  convenience  we  copy  the  act  in  question,  26 
U.  S.  Statutes  at  Large,  p.  209  :— 

**  Chap.  647.  An  Act  to  Protect  Trade  Against  Unlaw- 
FUL  Restraints  and  Monofolies. 

**-Se  it  enacted  by  the  Senate  and  House  of  Representatives 
of  the  United  States  of  America  in  Congress  assembled: 

**  Section  1.  Every  contract,  combination  in  the  form  of  trust 
or  otherwise,  or  conspiracy,  in  restraint  of  trade  or  commerce 
among  the  several  States,  or  with   foreign   nations,  is  hereby 

1  Beportof  the  Committee  on  Juris-     to  the  American  Bar  Association,  at 
pmdence  and  Law  Reform,  presented     Cleveland,  Ohio,  Angust  26,  1897. 
VOL.  XXXI.  46 
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declared  to  be  illegal.  Every  person  who  shall  make  any  such 
contract  or  engage  in  any  sach  combination  or  conspiracy,  shall 
be  deemed  guilty  of  a  misdemeanor,  and,  on  conviction  thereof, 
shall  be  punished  by  fine  not  exceeding  five  thousand  dollars,  or 
by  imprisonment  not  exceeding  one  year,  or  by  both  said  pun- 
ishments, in  the  discretion  of  the  court. 

**  Sec.  2.  Every  person  who  shall  monopolize,  or  attempt  to 
monopolize,  or  combine  or  conspire  with  any  other  person  or 
persons,  to  monopolize  any  part  of  the  trade  or  commerce  among 
the  several  States,  or  with  foreign  nations,  shall  be  deemed  guUty 
of  a  misdemeanor,  and,  on  conviction  thereof,  shall  be  punished 
by  fine  not  exceeding  five  thousand  dollars,  or  by  imprisonment 
not  exceeding  one  year,  or  by  both  said  punbhments,  in  the 
discretion  of  the  court. 

*^  Sec.  3.  Every  contract,  combination  in  form  of  trust  or 
otherwise,  or  conspiracy,  in  restraint  of  trade  or  commerce,  in 
any  Territory  of  the  United  States  or  of  the  District  of  Columbia, 
or  in  restraint  of  trade  or  commerce  between  any  such  Territory 
and  another,  or  between  any  such  Territory  or  Territories  and 
any  State  or  States  or  the  District  of  Columbia,  or  with  foreign 
nations,  or  between  the  District  of  Columbia  and  any  State  or 
States  or  foreign  nations,  is  hereby  declared  illegal.  Every  per- 
son who  shall  make  any  such  contract  or  engage  in  any  such 
combination  or  conspiracy,  shall  be  deemed  guilty  of  a  misde- 
meanor, and,  on  conviction  thereof,  shall  be  punished  by  fine  not 
exceeding  five  thousand  dollars,  or  by  imprisonment  not  exceed- 
ing one  year,  or  by  both  said  punishments,  in  the  discretion  of 
the  court. 

"  Sbo.  4.  The  several  Circuit  Courts  of  the  United  States  are 
hereby  invested  with  jurisdiction  to  prevent  and  restrain  viola- 
tions of  this  act;  and  it  shall  be  the  duty  of  the  several  district 
attorneys  of  the  United  States,  in  their  respective  districts,  under 
the  direction  of  the  attorney-general,  to  institute  proceedings  in 
equity  to  prevent  and  restrain  such  violations.  Such  proceedings 
may  be  by  way  of  petition  setting  forth  the  case  and  praying 
that  such  violation  shall  be  enjoined  or  otherwise  prohibited. 
When  the  parties  complained  of  shall  have  been  duly  notified  of 
such  petition  the  court  shall  proceed,  as  soon  as  may  be,  to  the 
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hearing  and  determination  of  the  case ;  and  pending  such  petition 
and  before  final  decree,  the  court  may  at  anj  time  make  such 
temporary  restraining  order  or  prohibition  as  shall  be  deemed 
just  in  the  premises. 

**  Sec.  5.  Whenever  it  shall  appear  to  the  court  before  which 
any  proceeding  under  section  f  oiir  of  this  act  may  be  pending, 
that  the  ends  of  justice  require  that  other  parties  should  be 
brought  before  the  court,  the  court  may  cause  them  to  be  sum- 
moned, whether  they  reside  in  the  district  in  which  the  court  is 
held  or  not,  and  subpoenas  to  that  end  may  be  served  in  any  dis- 
trict by  the  marshal  thereof. 

**  Sec.  6.  Any  property  owned  imder  any  contract  or  by  any 
combination,  or  pursuant  to  any  conspiracy  (and  being  the  sub- 
ject thereof)  mentioned  in  section  one  of  this  act,  and  being 
in  the  course  of  transportation  from  one  State  to  another,  or  to 
a  foreign  country,  shall  be  forfeited  to  the  United  States  and 
may  be  seized  and  condemned  by  like  proceedings  as  those  pro- 
vided by  law  for  the  forfeiture,  seizure  and  condemnation  of 
property  imported  into  the  United  States  contrary  to  law. 

**  Sec.  7.  Any  person  who  shall  be  injured  in  his  business  or 
property  by  any  other  person  or  corporation  by  reason  of  any 
thing  forbidden  or  declared  to  be  unlawful  by  this  act,  may  sue 
therefor  in  any  Circuit  Court  of  the  United  States  in  the  dis- 
trict in  which  the  defendant  resides  or  is  found,  without  respect 
to  the  amount  in  controversy,  and  shall  recover  threefold  the 
damages  by  him  sustained,  and  the  cost  of  suit,  including  a 
reasonable  attorney's  fee. 

"Sec  8.  That  the  word  •person*  or  *  persons,*  wherever 
used  in  this  act,  shall  be  deemed  to  include  corporations  and 
associations  existing  under  or  authorized  by  the  laws  of  either 
the  United  States,  the  laws  of  any  of  the  Territories,  the  laws 
of  any  State,  or  the  laws  of  any  foreign  country. 

«*  Approved,  July  2,  1890." 


We  may  first  notice  the  line  of  decisions  which  have  been 
made  in  cases  where  it  has  been  sought  to  apply  the  prohibitions 
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of  this  statute  to  the  organization  or  conduct  of  manufacturing 
and  commercial  enterprises  in  the  several  States. 

In  the  case  of  the  American  Biscuit  Company  v.  Elotz,^  the 
Circuit  Court  of  the  United  States  for  the  Eastern  District  of 
Louisiana,  Pardee  and  Billings,  JJ.,  cited  the  statute  in  question, 
and  declined  to  appoint  a  receiver  on  the  prajer  of  the  plaintiff 
company,  which  appeared  to  the  court  to  be  a  monopoly  of 
thirty-five  bakeries  in  twelve  different  States.  This  refusal  to 
appoint  seems  to  have  been  based  on  the  doctrine  that  the  court 
had  a  sound  discretion  in  the  premises,  and  did  not  care  to 
exercise  its  power  in  such  a  case. 

In  the  case  In  re  Greene,^  which  came  up  before  Mr.  Justice 
Jackson  at  Circuit,  Greene  applied,  in  Ohio,  for  a  writ  of  habeas 
corpus  to  release  him  from  the  custody  of  the  United  States 
marshal,  by  whom  he  was  held  under  a  warrant  of  a  United 
States  commissioner,  awaiting  an  order  for  his  removal  to  the 
District  of  Massachusetts,  to  answer  an  indictment  for  an  alleged 
violation  of  the  act  in  question.  Mr.  Justice  Jackson  held  that 
Congress  did  not  intend  by  this  statute  to  declare  that  the  ac- 
quisition by  a  State  corporation,  known  as  the  Distilling  and 
Cattle  Feeding  Company,  of  so  large  a  part  of  any  species  of 
property  as  to  enable  the  owners  to  control  the  traffic  therein 
among  the  several  States,  constituted  a  criminal  offense:  and 
the  conclusion  was  that  the  allegations  of  the  indictment,  as  to 
fixing  price,  and  as  to  monopoly  and  restraint  of  trade,  were 
insufficient,  and  petitioner  was  discharged. 

In  Dueber  Watch  Case  Manufacturing  Company  v.  E.  Howard 
Watch  &  Clock  Co.^  the  action  was  to  recover  damages  alleged 
to  have  been  caused  by  acts  done  in  violation  of  the  statute  we 
are  now  considering,  and  it  was  held  by  Judge  Coxe,  sitting  in 
the  Circuit  Court  for  the  Southern  District  of  New  York,  that 
the  action  could  not  be  maintained  when  the  complaint  failed  to 
show  that  the  plaintiff  was  engaged  in  interstate  commerce;  and 
that  no  such  showing  was  made  by  an  averment  that  plaintiff  was 
engaged  in  manufacturing  watch  cases  throughout  all  the  States 
of  the  United  States  and  in  foreign  countries.     It  was  further 

1  44  Fed.  Bep.  72.  >  t»  Fed.  Bep.  104.  *  56  FM.  Rep.  8A1. 
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held  that  an  agreement  by  a  number  of  manufacturers  and  deal- 
ers in  watch  cases,  to  fix  an  arbitrary  price  on  their  goods,  and 
not  to  sell  the  same  to  any  persons  buying  watch  cases  of  plaintiff, 
was  not  in  violation  of  the  statute ;  and  a  complaint  which  avers 
only  these  facts,  without  averring  the  absorption  of,  or  the  inten- 
tion to  absorb  or  control  the  entire  market,  or  a  large  part 
hereof,  states  no  cause  of  action. 

After  some  fm'ther  proceedings  this  cause  went  to  the  Circuit 
Court  of  Appeals,^  where  the  views  of  the  lower  court  were 
sustained,  Wallace  J.,  dissenting. 

In  United  States  v.  Patterson,^  it  was  held  by  Judge  Putnam, 
in  the  Circuit  Court  for  the  District  of  Massachusetts,  consider- 
ing an  indictment  under  this  statute  for  restraint  of  trade  among 
the  several  States,  and  monopolizing  the  same,  that  in  an  indict- 
ment under  this  act  it  is  not  sufficient  to  declare  in  the  words  of 
the  statute,  but  the  means  used  must  be  set  out,  so  as  to  enable 
the  coui*t  to  see  that  they  are  ill^al.  It  was  further  held  that 
the  words,  •^  Trade  and  Commerce,**  as  used  in  the  act,  are 
.synonymous ;  that  the  use  of  both  terms  in  the  first  section  does 
not  enlarge  the  meaning  of  the  statute  beyond  that  employed  in 
the  common  law  expression,  **  contract  in  restraint  of  trade,'*  as 
they  are  analogous  to  the  word  monopolies  used  in  the  second 
section  of  the  act;  that  this  word  is  the  basis  and  limitation  of 
the  statute,  and  hence,  an  indictment  must  show  a  conspiracy, 
in  restraint,  by  engrossing  or  monopolizing  or  grasping  the 
market ;  and  it  was  not  sufficient  simply  to  allege  a  puipose  to 
drive  certain  competitors  out  of  the  field  by  violence,  annoyance, 
intimidation  or  otherwise. 

In  same  case,^  further  rulings  were  made,  which,  however, 
do  not  seem  to  throw  light  upon  the  questions  in  hand  in  this 
report. 

In  United  States  v,  E.  C.  Knight  Co.,^  it  was  held  by  Judge 
Butler,  sitting  in  the  Circuit  Court  for  the  Eastern  District  of 
Pennsylvania,  that  a  combination,  whose  object  is  to  enable  a 
single  company  to  monopolize  and  control  the  business  of  refin- 

'  66  Fed.  Rep.  687.  >  59  Fed.  Rep.  280. 

s  55  Fed.  Rep.  605.  «  60  Fed.  Rep.  806. 
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ing  and  selling  sugar,  by  buying  up  all  competing  concerns  in  the 
United  States,  is  not  in  violation  of  this  statute,  for  it  constitutes 
no  restriction  upon  or  monopoly  of  commerce  between  the 
States,  but  at  most  only  makes  it  possible  for  the  promoters  of 
the  combination  to  restrict  or  monopolize  such  commerce  should 
they  so  desire.  This  case  being  taken  by  appeal  to  the  Circuit 
Court  of  Appeals  for  the  Third  Circuit,  the  decision  was 
affirmed,  and  reference  was  made  to  the  decision  of  Justice  Jack- 
son in  the  case  of  Greene,  cited  above.  The  case  having  been 
further  taken  by  appeal  to  the  Supreme  Court  of  the  United 
States,  was  again  affirmed,^  it  being  held  that  the  monopoly  and 
restraint  denounced  by  the  act  are  the  monopoly  and  restraint 
of  interstate  and  international  trade  and  commerce,  and  not  a 
monopoly  in  the  manufacture  of  a  necessity  of  life,  as  assumed 
on  the  record. 

We  presume  it  may  be  considered  as  settled  that  the  purchase 
of  sugar  refineries  in  different  States  of  the  country,  or  the  pur- 
chase of  stock  in  the  companies  operating  such  establishments, 
in  such  a  way  as  to  largely  control  this  special  manufacture, 
does  not  essentially  involve  a  monopoly  or  restraint  of  interstate 
or  international  commerce  within  the  meaning  of  the  statute 
now  under  consideration. 

In  Pidock  v.  Harrington,*  a  suit  in  equity  was  brought  against 
a  number  of  defendants,  praying  for  an  injunction  and  an  account- 
ing, on  the  ground  t&at  the  defendants  had  conspired  to  ruin 
complainant's  business  as  a  commission  merchant  and  dealer  in 
live  stock.  The  action  was  based  upon  the  act  of  Congress  now 
in  question.  Judge  Coxe,  in  sustaining  a  demurrer,  agreed  with 
the  decision  in  Blindell  t;.  Hagan,^  to  the  effect  that  a  suit  in 
equity  of  this  kind  could  only  be  brought  by  the  United  States. 

In  Lowenstein  v.  Evans,^  it  was  held  by  Judge  Simonton  that 
the  act  of  Congress  in  question  is  not  applicable  to  the  case  of 
a  State  which  by  its  law  assumes  an  entire  monopoly  of  the 
traffic  in  intoxicating  liquors,  a  State  being  neither  a  person  nor 
a  corporation  within  the  meaning  of  the  act  of  Congress. 

»  166  U.  S.  1.  »  54  Fed.  Rep.  40. 

*  64  Fed.  Rep.  821.  «  69  Fed.  Rep.  908. 
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In  the  admiralty  case  of  The  Charles  E.  Wisewall,^  Judge 
Coxe  held  that  one  who  requests  and  accepts  the  services  of  a 
tug  for  towing  purposes,  cannot  escape  paying  the  reasonable 
value  of  the  services  rendered,  on  the  ground  that  the  tug  owners 
are  members  of  an  association  which  was  claimed  to  be  illegal 
and  void  under  the  act  of  July  2d,  1890.  The  learned  judge 
remarked,  that  **  the  courts  have  found  it  very  difl^ult  to  apply 
the  indefinite  generalities  of  this  act  to  the  facts  of  any  given 
case.** 

In  Greer  t;.  Stoller,^  it  was  held  by  Judge  Philips,  that  a  bill 
by  members  of  a  business  exchange  to  enjoin  the  board  of 
directors  from  enforcing  against  them  certain  by-laws  of  the 
association,  on  the  ground  that  the  same  are  illegal,  as  being  in 
restraint  of  trade  and  commerce,  cannot  be  based  upon  the  act 
of  Congress  of  July  2d,  1890 ;  the  right  to  bring  a  suit  for  in- 
junction being  limited  in  that  statute  to  actions  on  behalf  of  the 
government. 

In  U.  S.  V.  Addyston  Pipe  Company,^  Judge  Clark  pointed 
out  that  the  act  of  Congress  in  question  does  not  and  cannot 
affect  any  monopoly  or  contract  in  restraint  of  trade,  unless  it 
interferes  directly  and  substantially  with  interstate  commerce  or 
commerce  with  foreign  nations.  The  learned  judge  further 
pointed  out,  that  in  a  suit  under  this  statute  by  the  United  States, 
the  court  is  not  concerned  with  any  case  between  private  persons 
or  corporations  where  the  jurisdiction  would  depend  on  other 
circumstances.  He  further  held  that  where  several  corporations 
engaged  in  the  manufacture  of  cast  iron  pipe,  form  an  associa- 
tion, whereby  they  agree  not  to  compete  with  each  other  in 
regard  to  work  done  or  pipe  furnished  in  certain  States  and 
Territories,  and,  to  make  effectual  the  objects  of  the  association, 
agreed  to  charge  a  bonus  upon  all  work  done  and  pipe  furnished 
within  those  States  and  Territories,  which  bonus  was  to  be  added 
to  the  real  market  price  of  the  pipe  sold  by  those  companies, 
such  a  combination  was  not  a  violation  of  the  act  of  Congress 
in  question,  as  it  affected  interstate  commerce  only  incidentaDy. 

1  74  Fed.  Rep.  802.  s  78  Fed  Rep.  712. 

«  77  Fed.  Rep.  1. 
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11. 


We  maj  next  coDBider  the  line  of  decisions  in  which  the 
application  of  this  statute  has  been  considered  in  cases  of  strikes, 
boycotts  and  other  labor  troubles. 

In  Blindell  t;.  Hagan,  cited  above,^  the  complaint  was  of  a 
combination  to  unlawfully  prevent  the  shipping  of  a  crew  for  a 
vessel  plying  between  New  Orleans  and  Liverpool. 

The  court  had  jurisdiction  by  reason  of  citizenship,  the  com- 
plainants being  aliens  and  the  defendants  citizens  of  the  State  of 
Louisiana.  The  injunction  was  granted  by  the  late  Judge  Bill- 
ings under  this  jurisdiction,  to  prevent  an  unlawful  and  injurious 
interference  with  the  business  of  the  complainants.  The  injunc- 
tion had  also  been  claimed  under  the  provisions  of  the  act  of 
Congress  in  question,  but  the  learned  judge  remarked  in  regard 
to  this  point  as  follows : — 

**  The  injunction  has  been  asked  for,  first,  under  the  act  of 
1890,  26  Statutes  at  Large,  p.  209,  known  as  an  act  to  protect 
trade  and  commerce  against  unlawful  restraints  and  monopolies. 
This  act  makes  all  combinations  in  restraints  of  trade  or  com- 
merce unlawful  [referring,  doubtless,  to  interstate  or  interna- 
tional commerce],  and  punishes  by  fine  or  imprisonment,  and 
authorizes  suits  for  triple  damages  for  its  violation ;  but  it  gives 
no  new  right  to  bring  a  suit  in  equity,  and  a  careful  study  of  the 
act  has  brought  me  to  the  conclusion  that  suits  in  equity  or  in- 
junction suits  by  any  other  than  the  government  of  the  United 
States,  are  not  authorized  by  it." 

This  decision  of  Judge  Billings  was  affirmed  by  the  Circuit 
Court  of  Appeals,  same  case,^  in  which  the  decision  of  the  lower 
judge  was  sustained  for  the  reasons  given  in  its  opinion.  We 
may  conclude,  therefore,  that,  so  far  as  this  decision  may  settle 
the  question,  the  act  of  Congress  in  question  does  not  under- 
take to  confer  any  right  upon  any  litigant  except  the  United 
States  to  file  a  proceeding  for  an  injunction. 

The  next  case  in  order  of  time  in  which  the  statute  in  question 
appears  to  have  been  passed  upon,  is  that  of  the  United  States 

1  64  Fed.  Rep.  40.  >  56  Fed*  Rep.  €96. 
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V.  The  Workingmen's  Amalgamated  Council  and  others,^ 
where  Judge  Billings  held  that  an  injunction  would  lie,  under  the 
provisions  of  this  act,  against  a  large  number  of  labor  associa- 
tions, whose  combination  and  strike,  and  whose  unlawful  acts,  in 
pursuance  of  this  combination,  had  paralyzed  the  interstate  and 
international  commerce  of -New  Orleans. 

In  view  of  the  recent  decision  of  the  Supreme  Court  of  the 
United  States  in  the  case  of  Trans-Missouri  Traffic  Association,^ 
it  may  be  interesting  to  quote  a  few  words  from  the  opinion  of 
Judge  Billings.'  It  does  not  seem  to  have  occurred  to  Judge 
Billings  that  the  restraint  of  trade  mentioned  in  the  act  of  Con- 
gress of  1890  applied  to  lawful  restraint  as  well  as  unlawful. 
After  reciting  the  peculiar  facts  before  him,  the  learned  judge 
said : — ^ 

<*The  question  simply  is,  do  these  facts  establish  a  case 
within  the  statute?  It  seems  to  me  this  question  is  tantamount 
to  the  question,  could  there  be  a  case  under  the  statute?  It  is 
conceded  that  the  labor  organizations  were  at  the  outset  lawful. 
But  when  lawful  forces  are  put  into  unlawful  channels,  t.  c, 
when  lawful  associations  adopt  and  further  unlawful  purposes 
and  do  unlawful  acts,  the  associations  themselves  become  unlaw- 
ful. The  evil,  as  well  as  the  unlawfulness,  of  the  act  of  the 
defendants,  consists  in  this :  that,  until  certain  demands  of  theirs 
were  complied  with,  they  endeavored  to  prevent,  and  did  pre- 
vent, everybody  from  moving  the  commerce  of  the  country. 
What  is  meant  by  <  restraint  of  trade  *  is  well  defined  by  Chief 
Justice  Savage  in  People  v.  Fisher.*     He  says :  — 

**  *  The  mechanic  is  not  obliged  by  law  to  labor  for  any  par- 
ticular price.  He  may  say  that  he  will  not  make  coarse  boots 
for  less  than  one  dollar  per  pair ;  but  he  has  no  right  to  say  that 
no  other  mechanic  shall  make  them  for  less.  Should  the  jour- 
neymen bakers  refuse  to  work  unless  for  enormous  wages,  which 
the  master  bakers  could  not  afford  to  pay,  and  should  they 
compel  all  journeymen  in  the  city  to  stop  work,  the  whole  popu- 
lation  must  be  without   bread;  so   of   journeymen   tailors  or 

1  54  Fed.  Rep.  994.  >  54  Fed.  Rep.  1000. 

«  166  U.  8.  290.  *  14  Wend.  18. 
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mechanics  of  any  description.  Such  combinations  woold  be 
productive  of  derangement  and  confusion,  which  certainly  must 
be  injurious  to  the  trade.*  ** 

*^  It  is  the  successful  effort  of  the  combination  of  the  defend- 
ants to  intimidate  and  overawe  others  who  were  at  work  in  con- 
ducting or  carrying  on  the  commerce  of  the  country,  in  which 
the  court  finds  their  error  and  their  violation  of  fiie  statute. 
One  of  the  intended  results  of  their  combined  action  was  the 
forced  stagnation  of  all  the  commerce  which  flowed  through 
New  Orleans.  This  intent  and  combined  action  are  none  the 
less  unlawful  because  they  included  in  their  scope  the  paralysis 
of  all  other  lawful  business  within  the  city  as  well. 

*<  For  these  reasons  I  think  the  injunction  should  issue.*' 

This  decision  was  affirmed  by  the  Circuit  Court  of  Appeals 
for  the  Fifth  Circuit,  and  the  opinion  is  reported  in  the  case  of 
the  Workingmen's  Amalgamated  Council  of  New  Orleans  v. 
United  States.^  In  its  decision  the  Appellate  Court  held  that  the 
bill  exhibited  was  clearly  within  the  act  of  1890,  although  it  did 
not  think  it  necessary  to  anticipate  the  further  progress  and  final 
hearing  of  the  case  by  an  expression  of  views  *^  as  to  the  full 
scope  and  sound  construction  of  this  recent  and  important 
statute.'' 

In  Waterhouse  t;.  Comer,^  Judge  Spear,  of  the  Southern  Dis- 
trict of  Oeorgia,  remarked,  that  a  rule  of  the  Brotherhood  of 
Locomotive  Engineers,  there  considered,  was  a  rule  or  agreement 
in  resti'aint  of  trade  or  commerce,  which  would,  if  enforced, 
violate  the  act  of  Congress  of  July  2,  1890,  known  as  the 
"  Sherman  Anti-Trust  Law." 

In  United  States  v.  Patterson,"  already  cited.  Judge  Putnam, 
of  the  Second  Circuit,  expressed  the  opinion,  by  way  of  illus- 
tration simply,  that  Congress  did  not  intend,  by  this  act  of  1890, 
to  extend  the  jurisdiction  of  the  courts  of  the  United  States  to 
strikes  or  boycotts  which  might  interfere  with  interstate  or  in- 
ternational commerce  by  violence  or  intimidation.  It  may  be 
suggested,  however,  that  this  expression  of  Judge  Putnam's 
views,  arguendo^  was  not  intended  to  amount  to  a  decision  of 

1  57  Fed.  Rep.  86.  >  55  Fed.  Rep.  149.  *  55  Fed.  Rep.  606. 
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that  special  question,  and  in  any  event  it  may  be  considered  as 
overruled. 

In  United  States  v.  Elliott/  Judge  Thayer  granted  an  injunc- 
tion against  certain  persons  claiming  to  be  a  labor  organization  i 
and  who  appeared  to  be  conspiring  to  impede  interstate  com- 
merce ;  and  in  the  same  case,^  the  demurrer  was  overruled  by 
Judge  Philips  of  the  Western  District  of  Missouri. 

In  Thomas  v.  Cincinnati  &c.  Bailway  Co.,^  one  I'helan  was 
punished  for  contempt  for  violating  an  injunction,  and  the  act 
of  Congress  in  question  was  cited  in  support  of  the  proposition 
that  the  acts  of  Phelan  had  been  unlawful.  The  opinion,  whichj 
was  delivered  by  Judge  Taft,  seems  to  have  been  concurred  in| 
by  Judge  Lurton,  and  both  judges  appeared  to  have  agreed  in 
doubting  the  correctness  of  Judge  Putnam's  dictum  in  the  case 
of  Patterson,  already  alluded  to. 

The  ruling  that  a  labor  combination  to  paralyze  interstate  com- 
merce is  unlawful  under  the  act  of  Congress  which  we  are  now 
discussing,  was  also  made  by  Judge  Baker  sitting  in  the  Circuit 
Court  for  the  District  of  Indiana,  in  the  case  of  the  United 
States  V.  Agler,*  by  Judge  Grosscup  of  the  Northern  District  of 
Illinois  in  a  charge  to  the  grand  jury,^  and  by  Judge  Morrow  of 
the  Northern  District  of  California,  in  a  similar  charge.* 

In  United  States  t;.  Debs,^  two  proceedings  were  taken  u|> 
together  for  violatioii  of  injunctions  which  had  been  issued,  the 
one  on  complaint  of  the  United  States,  and  the  other  on  the 
petition  of  the  receivers  of  a  railway  company,  and  the  parties 
thus  proceeded  against  were  sentenced  to  imprisonment.  Judge 
Woods  holding  that  the  act  of  July  2,  1890,  applied  to  the 
questions  involved,  and  could  thus  be  enforced. 

This  decision,  so  far  as  the  case  of  the  United  States  was 
concerned,  was  brought  before  the  Supreme  Court  of  the  United 
States  by  an  application  for  a  writ  of  habeas  corpus^  and  the  de- 
cision upon  this  application  is  found  in  the  case  In  re  Debs, 
petitioner,  original.*    In  refusing  the  application,  the  Supreme 

1  62  Fed.  Rep.  801.  «  62  Fed.  Rep.^  p.  828. 

*  64  Fed.  Rep.  27.  •  62  Fed.  Rep.,  p.  840. 

«  62  Fed.  808.  »  64  ^ed.  Rep.  724. 

4  62  Fed.  Rep.  824.  >  158  U.  S.  564. 
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Court  based  its  decision  upon  the  general  competency  of  the 
government  to  prevent  the  obstruction  of  interstate  commerce, 
or  the  carrying  of  mails,  and  did  not  pass  directly  upon  the 
effect  of  the  act  of  July  2, 1890.  Concerning  this  matter,  the 
language  of  the  court  is  as  follows: — 

<<  We  enter  into  no  examination  of  the  Act  of  July  2,  1890,^ 
upon  which  the  Circuit  Court  relied  mainly  to  sustain  its  juris- 
diction. It  must  not  be  understood  from  this,  that  we  dissent 
from  the  conclusions  of  that  court  in  reference  to  the  scope  of 
the  act,  but  simply  that  we  prefer  to  rest  our  judgment  on  the 
broader  ground  which  has  been  discussed  in  this  opinion,  believ- 
ing it  of  importance  that  the  principles  underlying  it  should  be 
fully  stated  and  affirmed/* 

In  United  States  v.  Cassidy,^  Judge  Morrow,  of  the  Northern 
District  of  California,  in  a  charge  to  the  jury,  applied  the 
prohibitions  of  the  act  of  July  2,  1890,  to  a  combination  or 
conspiracy  of  strikers  to  interrupt  and  restrain  interstate  com- 
merce. 

m. 

We  may  now  consider  the  interpretation  of  the  act  as  applied 
to  the  business  of  transportation  and  especially  by  railway  com- 
panies. 

In  United  States  v.  Trans-Missouri  Freight  Association,'  the 
Circuit  Court  of  Appeals  for  the  Eighth  Circuit,  affirming  the 
Circuit  Court,  held,  in  the  matter  of  the  agreement  under  con- 
sideration, that  the  act  of  Congress  of  July  2,  1890,  must  be 
read  in  the  light  of  general  laws  in  force  at  the  time  of  its  enact- 
ment; that  where  Congress  adopts  or  creates  a  common  law 
offense,  and  in  doing  so  uses  terms  which  have  acquired  a  well 
understood  meaning  by  judicial  interpretation,  the  presumption 
is  that  the  terms  were  used  in  that  sense ;  that  courts  may  prop- 
erly look  to  prior  decisions  interpreting  them  for  the  meaning  of 
the  terms,  and  the  definition  of  the  offense,  where  there  is  no 
other  definition  in  the  act ;  and  that,  therefore,  the  contracts, 
combinations  in  the  form  of  trusts  or  otherwise,  and  conspiracies 

1  Ch.  647,  26th  Stat.  209.  *  586  Fed.  Rep.  58. 

s  67  Fed.  Rep.  698. 
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in  restraint  of  trB^e  declared  to  be  illegal  by  the  act  in  Question 
with  respect  to  interstate  and  international  commerce,  are  the 
contracts,  combinations  and  conspiracies  in  restraint  of  trade  that 
had  been  declared  by  the  courts  to  be  against  public  policy  and 
void  under  the  conmion  law  before  the  passage  of  this  act  of 
1890. 

The  court  further  declared  that  the  test  of  the  validity  of 
such  contracts  or  combinations  is  not  the  existence  of  restriction 
upon  competition  imposed  thereby,  but  the  reasonableness  of  that 
restriction  under  the  facts  and  circumstances  of  each  particular 
case.  If,  therefore,  the  contract  or  combination  appears  to  have 
been  made  for  a  just  and  honest  purpose  and  the  restraint  upon 
trade  is  not  specially  injurious  to  the  public,  and  is  not  greater 
than  required  for  the  protection  of  the  legitimate  interest  of  the 
party  in  whose  favor  the  restraint  is  imposed,  the  contract  or 
combination  is  not  illegal. 

The  traffic  agreement  in  question  in  that  case  was  held  to  be  a 
reasonable  one.  The  decision  was  rendered  by  Judge  Sanborn, 
with  whom  Judge  Thayer  concurred,  while  Judge  O.  P.  Shiras, 
of  the  Northern  District  of  Iowa,  dissented.  The  case  was  taken 
to  the  Supreme  Court  of  the  United  States,  and  became  the  sub- 
ject of  animated  discussion  and  dissent.  Five  judges  of  that 
learned  tribunal  united  in  an  opinion  reversing  the  decrees  of  the 
Circuit  Court  of  Appeals,  and  of  the  Circuit  Court  for  the  Dis- 
trict of  Kansas,  in  which  the  case  originated. 

The  main  point  of  the  decision  thus  rendered  by  the  majority 
of  the  court  is,  that  the  prohibitory  provisions  of  the  act  of 
July  2,  1890,  apply  to  all  contracts  in  restraint  of  interstate  or 
foreign  trade  or  commerce,  without  exception  or  limitation,  and 
are  not  confined  to  those  in  which  the  restraint  is  unreason- 
able. The  doctrine  thus  formulated  was  vigorously  combated 
in  the  dissenting  opinion  of  Mr.  Justice  White,  with  whom 
concurred  Mr.  Jtistice  Field,  Mr.  Justice  Gray  and  Mr.  Justice 
Shiras. 

It  is  stated  in  the  dissenting  opinion,  page  344,  that  two  propo- 
sitions were  conceded  in  the  case  by  the  majority  of  the  court, 
as  well  as  by  the  minority,  **  one  of  law  and  the  other  of  fact: 
first,  that  only  such  contracts  as  unreasonably  restrain  trade  are 
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violative  of  the  general  law;  and,  second,  that  the  particular 
contract  here  under  consideration  is  reasonable,  and,  therefore, 
not  unlawful,  if  the  general  principles  of  law  are  to  be  applied 
to  it/' 

The  dissenting  opinion  then  pi-oceeds  to  argue  that  the  act  of 
Congress  in  question  is  declared  by  its  title  to  be  an  act  to  pro- 
tect trade  and  commerce  against  unlawful  restraints  and  monop- 
olies, and  that  the  intention  of  Congress  must  have  been  to  pro- 
hibit only  such  contracts  in  restraint  of  trade  or  commerce  as 
were  considered  unreasonable  at  common  law,  thus  appljring  the 
doctrine  of  the  common  law  to  interstate  or  international  trade 
or  commerce. 

An  elaborate  argument  for  a  rehearing  was  presented  to  the 
court,  but  a  rehearing  was  refused. 

In  Prescott  &  Arizona  Central  Kailroad  Company  t;.  Atchison, 
&c.  Bailroad  Co.,^  it  was  held  by  Judge  Lacombe,  of  the 
Second  Circuit,  that  a  contract  by  which  a  railroad  company 
arranges  with  another  to  the  exclusion  of  still  others  for  the 
interchange  of  passengers  and  freight  by  through  tickets  and 
bills  of  lading,  is  not  a  contract  in  unlawful  restraint  of  trade 
within  the  meaning  of  the  act  of  Congress  of  July  2,  1890.  The 
contract  concerned  interstate  business,  and  the  learned  judge 
followed  the  decision  in  the  case  of  the  Trans-Missouri  Freight 
Association  by  the  Circuit  Court  of  Appeala.  The  decision  of 
the  Supreme  Court,  alluded  to  above,  had  not  then  been  ren- 
dered. 

In  the  case  of  United  States  v.  Joint  Traffic  Association,'  Judge 
Wheeler,  of  the  District  of  Vermont,  sitting  in  New  York,  held 
that  a  combination  of  railroad  companies  into  joint  traffic  asso- 
ciations, under  articles  of  agreement  by  which  each  road  carries 
the  freight  each  may  get  over  its  own  line,  at  its  own  rate  and 
has  the  earnings  to  itself,  though  providing  proportional  rates 
or  proportional  division  of  traffic,  is  not  in  violation  of  the  act  of 
1890  against  unlawful  restraints  and  monopolies.  This  decision 
was  also  rendered  before  the  decision  of  the  Supreme  Court, 
above  cited. 

^  73  Fed.  Rep.  488.  *  76  Fed.  Rep.  895. 
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IV. 

t 

It  may  not  be  considered  irrelevant  to  refer  in  passing 
to  sections  73  to  77,  inclusive,  of  the  Tariff  Bill  of  August 
27th,  1894.*  By  section  73  it  is  provided  *'that  every  com- 
bination, conspiracy,  trust,  agreement  or  contract  is  hereby 
declared  to  be  contrary  to  public  policy,  illegal  and  void, 
when  the  same  is  made  by  or  between  two  or  more  persons 
or  corporations,  either  of  whom  is  engaged  in  importing  any 
article  from  any  foreign  country  into  the  United  States,  and  when 
such  combination*  conspiracy,  agreement  or  contract  is  intended 
to  operate  in  restraint  of  lawful  trade  or  free  competition  in  Zau^ 
ful  ti*ade  or  commerce,  or  to  increase  the  market  price  in  any 
part  of  the  United  States  of  any  article  or  articles  imported  or 
intended  to  be  imported  into  the  United  States ;  or  of  any  manu- 
facture into  which  said  article  enters  or  is  intended  to  enter. 
Every  person  who  is  or  shall  hereafter  be  engaged  in  the  importa^- 
tion  of  goods  or  any  commodity  from  any  foreign  country  in 
violation  of  this  section  of  this  act,  or  who  shall  combine  or  con- 
spire with  another  to  violate  the  same  is  guilty  of  a  misdemeanor, 
and  on  conviction  thereof  in  any  court  of  the  United  States,  such 
person  shall  be  fined  in  a  sum  not  less  than  $100  and  not  exceed- 
ing $5,000,  and  shall  be  further  punished  by  imprisonment  in  the 
discretion  of  the  court  for  a  term  not  less  than  three  months,  nor 
exceeding  twelve  months.'' 

By  the  following  sections  above  cited,  jurisdiction  is  conferred 
on  the  several  Circuit  Courts  of  the  United  States  to  prevent  and 
restrain  violations  of  section  73 ;  and  provision  is  made  for  the 
forfeiture  of  property  owned  under  any  prohibited  contract  or 
combination ;  and  suits  are  allowed  in  the  Circuit  Court  by  any 
person  injured  by  reason  of  anything  forbidden  or  declared 
unlawful  by  the  act. 

We  merely  refer  to  these  provisions  in  passing.  We  do  not 
undertake  to  give  them  any  interpretation,  and  we  do  not  find 
that  the  courts  have  as  yet  passed  upon  their  meaning.  At  the 
time  this  report  is  in  course  of  preparation  it  seems  probable 

1  28th  Statutes  at  Large,  Chap.  Bid. 
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that  similar   provisions   may  be   enacted  in  the   tariff   act   of 
1897. 

We  also  submit,  as  an  appendix  of  this  report,  a  letter  of  the 
Attorney-General  of  the  United  States,  of  February  8,  1896, 
addressed  to  the  House  of  Representatives  concerning  the  act  of 
July  2,  1890.     It  contains  a  number  of  interesting  suggestions. 


Having  thus  referred  to  leading  decisions  under  the  act  of 
Congress  of  July  2,  1890,  we  deem  it  proper  to  say  that  there 
remains  an  important  constitutional  question,  in  this  connection, 
which  has  not  been  determined,  and  may  well  be  discussed  by 
the  members  of  this  association.  One  of  our  learned  brethren 
of  the  Bar  of  New  York^  has  lately  published  a  pamphlet 
devoted  to  the  contention  that,  if  the  views  of  the  majority  of 
the  Supreme  Court  in  the  case  of  the  Trans-Missouri  Association 
be  cori'ect,  it  must  logically  follow  that  the  act  of  July  2, 
1890,  is  unconstitutional,  in  this,  that  it  violates  the  Fifth 
Amendment  of  the  constitution  of  the  United  States,  which 
declares  that  ^*  no  person  shall  be  deprived  of  life,  liberty  or 
property  without  due  process  of  law.** 

This  provision  applies  to  the  Congress  of  the  United  States ; 
and  the  main  point  of  the  pamphlet  to  which  we  now  refer  is, 
that  if  it  be  true  that  the  Congress  has  prohibited  all  contracts  in 
restraint  of  interstate  and  foreign  trade,  whether  reasonable  or 
unreasonable  —  in  other  words,  has  prohibited  those  that  were 
and  are  reasonable  —  it  has  exceeded  its  powers  ;  it  has  exercised 
the  right  to  regulate  so  as  to  destroy,  and  has  deprived  all  persons 
in  interest  of  property  and  property  rights  in  violation  of  the 
Fifth  Amendment. 

A  possible  case  might  be  suggested  in  this  connection.  A 
private  person,  during  the  past  twenty  years,  has  built  up  a  large 
interstate  business  between  Cleveland  and  Kansas  City.  Its 
good-will  alone  is  of  great  and  real  value.  He  desires  to  sell  out. 
He  is  willing  to  bind  himself  not  to  carry  on  the  business  with 

1  Mr.  W.  D.  Guthrie. 
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such  reasonable  limits  as  would  conform  to  the  rules  laid  down 
in  the  general  law,  and  recognized  by  such  decisions  as  Oregon 
Steam  Navigation  Co.  v.  Winsor.* 

In  that  case  the  court,  speaking  through  Mr.  Justice  Bradley, 
declared  it  to  be  "  well  settled  that  a  stipulation  by  a  vendee  of 
any  trade,  business  or  establishment,  that  the  vendor  shall  not 
exercise  the  same  trade  or  business,  or  erect  a  similar  establish- 
ment, within  a  reasonable  distance  so  as  not  to  interfere  with 
the  value  of  the  trade,  business  or  thing  purchased,  is  reasonable 
and  valid. 

**  A  stipulation  is  unobjectionable  and  binding  which  imposes 
the  restraint  only  to  such  an  extent  of  territory  as  may  be  neces- 
pary  for  the  protection  of  the  party  making  the  stipulation,  pro- 
vided it  does  not  violate  the  two  indispensable  conditions  that  the 
other  party  be  not  prevented  from  pursuing  his  calling,  and  that 
the  country  be  not  deprived  of  the  benefit  of  his  exertions." 

Now,  if  the  person  we  have  imagined  could  not  lawfully  sell 
the  good-will  of  such  a  business,  with  the  usual  and  reasonable 
stipulation  referred  to  by  Mr.  Justice  Bradley,  because  the  act 
of  July  2,  1890,  denounces  such  a  contract  of  sale  as  a  crime, 
may  it  not  be  that  the  trouble  is  with  the  statute,  and  not  with 
the  contract?  Is  it  not  possible  that  the  statute  is  violative  of 
the  Fifth  Amendment,  in  that  it  would  deprive  the  supposed 
person  of  a  valuable  right  of  property  acquired  in  the  course  of  a 
successful  industry? 

We  do  not  undertake  to  answer  these  questions.  We  think  it 
would  be  within  the  spirit  of  the  resolution  to  submit  them  to 
the  association  for  such  discussion  as  may  seem  proper.  And 
we  apprehend  that  such  a  discussion  might  fully  satisfy  the 
purposes  of  the  resolution. 

Wm.  Wirt  Howe, 

MOORFIELD   StOBBT, 

J.  M.  Dickinson, 
Samuel  F.  Hunt, 
U.  M.  KosE. 

1  20  WaUace,  64. 
VOL.  XXXI.  47 
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APPENDIX. 

54th  Congress,  )  ^^^^^  ^^  Repbesentatives.  l  Document 

l8t  Session,     i  i  No.  2S4. 

Department  of  Justice, 
Washington^  D.  C,  February  5, 1896. 

The  House  of  Representatives: 

In  compliance  with  the  resolution  of  the  House  of  Representalives 
of  January  7,  1896,  requesting  me  to  report  what  steps,  if  any,  I  have 
taken  to  enforce  the  law  of  the  United  States  against  trusts,  combina- 
tions and  conspiracies  in  restraint  of  trade  and  commerce,  and  what 
further  legislation,  if  any,  is  needed,  in  my  opinion,  to  protect  tiie  people 
against  the  same,  I  have  the  honor  to  say : — 

(1)  Many  complaints  have  been  made  against  alleged  trusts,  com- 
binations and  monopolies,  which,  in  so  far  as  they  appeared  to  relate 
to  matters  within  the  jurisdiction  of  the  Federal  government,  I  have 
endeavored  to  investigate  as  well  as  the  means  at  my  disposal  permitted. 
Some  such  investigations  are  now  in  progress. 

(2)  Two  actions  are  now  pending,  based  partly  or  wholly  on  alleged 
violations  of  what  is  known  as  tiie  Sherman  Act.  They  both  relate  to 
agreements  among  interstate  carriers. 

(3)  The  question,  '^  What  further  legislation  is  needed  to  protect 
the  people? ''  is  one  of  general  policy  and  not  one  of  law,  which,  there- 
fore, does  not  pertain  to  my  department.  I  assume,  however,  that 
Congress  merely  desires  me  to  point  out  such  defects  in  the  present 
law  as  experience  has  shown  to  exist.  I  accordingly  submit  the  fol- 
lowing suggestions : — 

(a)  The  act  of  July  2, 1890,  commonly  called  the  Sherman  anti-trust 
law,  as  construed  by  the  Supreme  Court,^  does  not  apply  to  the  most 
complete  monopolies  acquired  by  unlawful  combination  of  concerns 
which  are  naturally  competitive,  though  they,  in  fact,  control  the  markets 
of  the  entire  country,  if  engaging  in  interstate  commerce  be  merely  one 
of  the  incidents  of  their  business  and  not  its  direct  and  immediate  ob- 
ject. The  virtual  effect  of  this  is  to  exclude  from  the  operation  of  the 
law  manufacturers  and  producers  of  every  class,  and  probably  importers 
also. 

As  a  matter  of  fact,  no  attempt  to  secure  monopoly  or  restrain  trade 
and  commerce  could  possibly  succeed  without  extending  itself  largely, 

1  See  page  18  of  my  annual  report. 
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if  not  entirely,  over  the  country ;  so  that  ^hile  engaging  in  interstate 
commerce  may  not  be  the  direct  or  immediate  object,  it  is  a  necessary 
Btep  in  all  such  undertakings.  While  Congress  has  no  authority  in  the 
matter,  except  what  is  derived  from  its  power  to  regulate  commerce, 
the  State  alone  having  general  power  to  prevent  and  punish  such  com- 
mercial combinations  and  conspiracies.  Congress  may  make  it  unlawful 
toship  from  one  State  to  another,  in  carrying  out  or  attempting  to  carry 
out  the  designs  of  such  organizations,  articles  produced,  owned  or  con- 
trolled  by  them  or  any  of  their  members  or  agents. 

The  limitation  of  the  present  law  enables  those  engaged  in  such  at- 
tempts to  escape  from  both  State  and  Federal  governments,  the  former 
having  no  authority  over  interstate  commerce  and  the  latter  having 
authority  over  nothing  else.  By  supplementing  State  action  in  the  way 
just  suggested  Congress  can,  in  my  opinion,  accomplish  the  professed 
object  of  the  present  law. 

(6)  Several  of  the  Circuit  Courts  have  held  that  the  act  of  July  2, 
1890,  which  used  general  terms,  with  no  -attempt  to  define  them,  made 
nothing  unlawful  which  was  not  unlawful  before,  but  merely  provided 
punishment  for  such  agreements  and  conspiracies  against  trade  and 
commerce  as  the  courts,  by  the  rules  of  the  common  law,  have  always 
refused  to  enforce  between  the  parties.  The  result  has  been  great 
doubt  and  uncertainty  and  the  failure  of  the  law  to  accomplish  its 
purpose. 

If  it  is  proposed  to  persist  in  that  purpose,  I  suggest  an  amendment 
which  shall  leave  no  doubt  about  what  is  meant  by  monopolies,  by 
attempting  to  monopolize,  and  by  contracts,  combinations  and  con- 
spiracies in  restraint  of  trade  and  commerce. 

It  should  not  be  difficult  to  distinguish  legitimate  business  enterprises 
carried  on  by  individuals  or  by  associations  of  individuals  in  bona  fide 
partnerships  and  corporations,  however  great  and  successful  they  may 
become  by  superior  capacity,  facilities  or  enterprise,  from  combinations 
of  rival  concerns,  no  matter  under  what  form  or  disguise,  whose  object 
is  to  stifle  competition  and  thereby  secure  illicit  control  of  the  markets. 
The  real  nature  and  design  of  the  organization  would  always  be  a  ques- 
tion of  fact.  The  courts  have  no  difficulty  in  deciding  this  question 
when  it  arises  between  the  parties.  They  would  have  none  in  deciding 
it  as  between  the  government  and  the  parties. 

(c)  The  present  law  should  contain  a  provision  like  that  of  the  inter- 
state commerce  law,  to  prevent  the  refusal  of  witnesses  to  answer  on 
the  ground  of  self-incrimination.  Tliis  defect  had  been  severely  felt  in 
jdl  attempts  to  enforce  the  law. 
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The  saffloienoj  of  this  feature  of  the  interstate  commeroe  law  is  in- 
volved in  a  case  recently  argued  and  submitted  to  tiie  Supreme  Court, 
which  will  probably  be  decided  during  the  present  session  of  Congress. 
If  the  decision  be  in  favor  of  the  government,  a  similar  clause  should 
be  added  to  the  present  law  against  monopolies,  etc. 

I  also  suggest  the  propriety  of  making  the  penalties  of  the  law  appli- 
cable only  to  general  officers,  managers  and  agents,  and  not  to  subordi- 
nates* The  latter  could  not  then  decline  to  testify,  and  suflSdent 
evidence  can  easily  be  obtained  from  them. 

The  difficulty  of  obtaining  proof,  on  account  of  the  cause  just  men- 
tioned, might  also  be  diminished,  if  not  removed,  by  enacting  as  a  rule 
of  evidence  that  the  purchase  or  combination  in  any  form  of  enter- 
prises in  different  States,  which  were  competitive  before  such  pnrohaae 
or  combination,  should  be  prima  facie  evidence  of  an  attempt  to 
monopolize.  This  would  put  the  parties  to  the  necessity  of  ezplana- 
tion  which  would  supply  the  information  desired. 

A  similar  provision  should  be  made  with  respect  to  well-known 
methods  of  doing  business  throughout  the  country  which  are  designed 
to  deprive  dealers  of  liberty  of  trade  and  compel  them  to  become 
instruments  of  conmierclal  conspirators. 

The  adoption  of  such  a  rule  of  evidence  might  give  life  to  section  7 
of  the  present  law,  which  permits  civil  actions  for  damages  caused  by 
such  unlawful  combinations  and  conspiracies.  It  is  believed  that  diffi- 
culty of  proof  has  been  the  chief  reason  why  this  section  has  been  so 
nearly  a  dead  letter. 

(d)  If  the  Department  of  Justice  is  expected  to  conduct  investiga- 
tions of  alleged  violations  of  the  present  law  or  of  the  law  as  it  may  be 
amended,  it  must  be  provided  with  a  liberal  appropriation  and  a  force 
properly  selected  and  organized.  The  present  impropriation  for  the 
detection  of  crimes  and  offenses  is  very  small  and  the  time  of  the  ex- 
aminers is  fully  occupied  by  the  present  important  duties  assigned  to 
them.  It  is  well  known  that  while  it  is  quite  easy  to  detect  and  prove 
combinations  of  workmen  because  of  their  large  numbers  and  the 
methods  which  they  necessarily  adopt,  time,  care  and  skill  are  required 
to  obtain  legal  proof  of  combinations  and  conspiracies  among  produoen 
and  dealers  who  are  a  few  in  number  and  able  to  res<Hrt  to  skillful  and 
secret  methods. 

But  I  respectfully  submit  that  the  general  policy  which  has  hitherto 
been  pursued  of  confining  this  department  very  closely  to  court  work 
is  a  wise  one,  and  that  the  duty  of  detecting  offenses  and  furnishing  evi- 
dence thereof  should  be  committed  to  some  other  department  <»:  bureaa. 
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With  a  view  to  the  efficient  discharge  of  this  duty,  whoever  may  be 
charged  with  it,  the  law  should  provide,  as  the  interstate  commerce  law 
does,  for  compelling  witnesses  to  attend  and  testify  before  the  investi- 
gating officer. 

Very  respectfully, 

JUDSON   HaBUON, 

Attorney-General. 
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NOTES. 

TAxma  LiFB  Insubancb  Policies.  —  The  State  Board  of  Tax  Com- 
missioners of  Indiana  lately  resorted  to  the  novel  scheme  of  laying  a 
tax  on  life  insurance  policies.  An  action  ^as  brought  by  John  H.  Hol- 
liday  and  others  to  restrain  them  from  enforcing  this  tax.  It  "was 
heard  before  Judge  Allen  of  the  Marion  County  Circuit  Court  (Indian- 
i^lis)  and  an  injunction  was  granted. 


John  Randolph  Tucker  Memorial  Hall.  — The  Alumnae  Associa- 
tion of  Washington  and  Lee  University  of  Virginia  has  started  a  sub- 
scription for  the  erection  of  a  handsome  building  to  be  known  as  tbe 
*'  John  Randolph  Tucker  Memorial  Hall,"  which  is  to  be  a  memorial  to 
the  late  Mr.  Tucker  at  the  home  of  the  law  school  over  which  he  pre- 
sided, with  distinction,  for  many  years.  Subscriptions  from  the  1^^ 
profession,  however  small,  are  invited,  and  should  be  addressed  to 
"  Hon.  H.  St.  George  Tucker,  Staunton,  Va." 


Compensation  of  Beginners  at  the  Law. —  Irving  Browne  in  one  of 
his  letters  to  the  Law  Journal  (London)  says :  — 

In  my  last  letter  I  spoke  of  some  of  the  crowded  law  schools  in  these  States. 
As  a  signiflcant  commentary  on  this  sabject  let  me  draw  attention  to  several 
advertisements  in  a  recent  New  York  legal  newspaper.  An  attorney  fifteen  years 
in  practice,  desires  a  position  as  managing  clerk  or  assistant  on  trials,  and  will 
take  six  dollars  per  week;  another,  eight  years  at  the  bar,  would  consent  to  be 
law  clerk  or  stenographer,  at  eight  dollars  a  week;  another,  with  six  years'  ex- 
perience, woold  take  ten  dollars  a  week;  while  a  "bright  yonng attorney " 
would  accept  five  dollars  a  week  «*  to  begin."  These  figures  are  sadly  demon- 
strative of  the  hard  times  and  the  overcrowded  state  of  the  legal  profession. 


The  Value  op  a  Blundering  Ttpewriter. —  Lrving  Browne,  in  one 
of  his  American  letters  to  the  Law  Journal  (London),  says :  — 

The  calling  of  a  special  session  of  the  legislature  of  New  Jereej  last  spring 
was  rendered  necessary  by  a  mistake  made  by  a  female  typewriter,  in  sabsU- 
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tuting  the  word  "  provided  "  for  *'  prohibited  "  in  the  anti-pool-seUing  act. 
It  is  a  wonder  she  did  not  substitute  **  proposed."  But  after  all  the  error 
proved  a  blessing  in  disguise,  because  the  re-assembllng  of  the  legislature  to 
correct  it  afforded  an  opportunity  to  correct  another  that  will  save  the  State  a 
large  amount.  During  the  closing  hours  of  the  regular  session  it  wto  found 
that  no  provision  had  been  made  for  a  special  election  so  that  the  people  might 
vote  on  the  proposed  constitutional  amendments.  A  bill  was  hastily  drafted, 
the  provision  for  registration  being  copied  bodily  out  of  the  law  governing 
regular  elections.  This  law  provides  for  three  days  of  registration,  and  under 
it  the  cost  of  the  constitutional  election  would  have  been  about  102,000  dollars. 
Under  the  amended  bill  but  one  day's  registration  is  provided  for,  reducing  the 
cost  to  some  56,000  dollars.  The  young  woman's  blunder  may  therefore  be 
said  to  have  saved  the  State  some  46,000  dollars. 


An  Increase  in  Legal  Pubucations  in  England. — Aooording  to 
the  Law  Journal  (London),  there  was  a  striking  increase  in  the 
number  of  legal  pablioations  in  England  during  the  year  1896,  no  fewer 
than  182  law  books  being  published  in  that  year,  as  against  ninety  in 
the  year  1895.  The  total  number  of  books  was  6,573,  so  that  law  may 
claim  to  oocupy  a  thirty-sixth  part  of  the  field  of  literature.  In  1894 
as  many  as  149  law  bookis  were  published,  as  against  fifty  in  1898,  but 
this  great  increase  was  due  to  the  finance  act  and  the  local  government 
act,  both  of  which  produced  a  large  number  of  explanatory  works.  It  is 
not  so  easy  to  explain  the  still  larger  number  published  last  year*  One 
hundred  and  thirty-two  were  new  works,  while  fifty  were  new  editions. 
The  busiest  month  for  the  law  publishers  was  October,  fifty-two  books 
being  then  issued.  The  highest  number  in  any  other  month  was 
nineteen. 


Free  Consultations.  —  At  a  recent  meeting  of  the  Gloversville  (N. 
Y.)  Bar  Association,  after  some  discussion,  it  was  decided  that  the 
practice  of  giving  free  consultationa  and  advice,  so  long  indulged  in  by 
the  lawyer,  should  be  eliminated,  and  thereafter  all  consultations  and 
advice  given  by  members  of  the  association  should  be  charged  for. 
This  is  a  move  in  the  right  direction.  In  the  smaller  cities  and  towns 
the  practice  of  making  no  charge  for  consultation  and  advice  has  been 
the  rule  rather  than  the  exception,  and  one  which  it  has  been  a  difficult 
matter  to  do  away  with.  A  lawyer's  legal  knowledge  is  his  stock,  his 
capital,  his  merchandise.  He  has  spent  money  and  valuable  time  to 
acquire  it,  and  there  is  no  more  reason  why  he  should  give  it  to 
another's  use  and  benefit  without  receiving  pay  for  it  than  there  would 
be  for  a  clothier  to  give  away  his  goods  or  the  merchant  his  stock.     If 
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the  advice  of  a  lawyer  is  worth  anything  it  is  worth  paying  for.  The 
principle  of  charging  for  advice  should  be  strictly  adhered  to.  The 
Gloversville  association  has  taken  a  step  in  the  right  direction,  and  it 
should  be  universally  adopted.  —  American  Lawyer. 


AuMONT  Awarded  to  Iia>iOENT  Husband. —  Hie  decision  of  Judge 
Gibbons,  of  the  Superior  Court  of  Cook  County,  Illinois,  awarding 
alimony  to  an  indigent  husband  in  a  suit  for  divorce,  referred  to  in  a 
former  issue,  is,  so  far  as  our  knowledge  goes,  the  firstdecision  of  the  kind 
that  has  been  rendered.  That  such  is  the  case  does  not  in  any  way  impeaeh 
the  wisdom  and  justice  of  the  decision.  Ordinarily,  circumstances  will 
not  arise  which  would  call  for  such  an  award ;  and  the  lack  of  prece- 
dents is  no  doubt  due  to  the  rarity  of  the  occasions  under  which  such 
a  claim  would  be  seriously  entertained  by  a  court.  But  where  the  hus- 
band is  without  means,  and  without  the  ability  to  earn  a  living,  aged 
or  infirm,  while  the  wife  has  an  abundant  estate,  there  seems  to  he 
no  reason  why  she  should  not  be  mulcted  in  alimony  for  his  benefit  as 
the  result  of  a  divorce  proceeding  which  she  has  defended  unsuccess- 
fully. Judge  Gibbons'  decision  has  already  become  a  precedent ;  for 
we  note  that  a  similar  decree  has  been  rendered  by  the  Superior  Court 
of  Los  Angeles  County,  California,  Hon.  W.  T.  Allen,  judge,  in  the 
case  of  Livingston  v.  Livingsixm.  We  hope  these  decisions  will  fall 
under  the  eyes  of  frisky  old  ladies  who  are  thinking  of  turning  their 
old  husbands  out  to  grass  and  making  second  marriages  with  younger 
and  handsomer  men.  They  may  be  able  to  do  it,  just  as  the  ruder  sex 
sometimes  does  it ;  but  they  may  have  to  pay  dearly  for  their  fun  in 
the  way  of  alimony  to  the  *'  old  man." 


CoNsrrrunoNAL  Law:  YALiDrrr  of  Statutes  PnoviDiNa  fob  Ihdb- 
TERMiNATB  SENTENCES. —  A  statutc  of  this  nature,  recently  enacted  by 
the  legislature  of  Indiana,  has  been  held  unconstitutional  by  a  circuit 
judge.  Under  such  a  law  the  jury  merely  find  the  fact  of  guilty  or  not 
guilty,  and  the  person  is  sentenced  according  to  his  age,  either  to  the 
reformatory  or  the  penitentiary,  and  the  length  of  time  of  his  imprison- 
ment is  to  be  determined  by  his  conduct  while  in  prison.  Several  ci 
the  States  are  experimenting  with  this  kind  of  a  law,  and  the  results,  if 
the  law  is  allowed  to  stand  by  the  Supreme  Courts,  will  be  watched 
with  interest.  We  presume  that  the  motive  which  has  inspired  the 
enactment  of  these  laws  is  the  belief  that  the  warden  of  the  penitentiaiy 
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or  some  goyemment  board  will  apportion  the  penalties  of  the  law 
among  the  convicts  more  intelligently  than  the  jury  can,  and  will 
release  them  when  they  have  been  *^  sufficiently  punished ''  —  to  enable 
them  to  recommence  their  depredations  on  society.  In  short,  it  seems 
to  be  an  outgrowth  of  that  maudlin  sentiment  with  regard  to  criminals 
which  considers  that  tiie  object  of  criminal  laws  is  to  reform  the  crim- 
inal, when  their  real  object  is  to  protect  society  from  the  attacks  of  a 
species  of  wild  beast,  and  whatever  reformation  may  be  accomplished 
by  them  or  in  connection  with  them  is  purely  incidental  to  that  main 
object.  Whatever  tiie  result  to  society  of  these  indeterminate  sentence 
laws«  it  can  hardly  be  doubted  that  they  will  exercise  a  salutary  influ- 
ence  on  the  private  fortunes  of  the  persons  who  will  have  the  right  to 
release  a  convict  whenever  they  conclude  that  he  has  suif  ered  enough. 
They  will  constitute  a  jury  which  is  always  in  session  but  with  the  back 
door  of  the  jury  room  open. 


Right  of  Appeal  from  Justices'  Ji71>ohemt8  in  the  District  of 
Columbia. —  In  the  District  of  Columbia  the  jurisdiction  of  a 
justice  of  the  peace  has  been  recently  enlarged^  to  embrace 
causes  involving  not  more  than  $300  of  value.  When  the  sum 
claimed  exceeds  $20,  either  party  is  entitled  to  a  trial  by  jury, 
and  in  all  causes  involving  more  than  $5  of  value  an  appeal  may 
be  taken  to  the  Supreme  Court  of  the  District.  Inasmuch  as  the 
constitution  of  the  United  States  provides  that  ^^  no  fact  tried  by  a 
jury  shall  be  otherwise  re-examined  in  any  court  of  the  United  States 
than  according  to  the  rules  of  the  common  law,'*  the  Court  of  Appeals 
of  the  District  of  Columbia  has  lately  decided  '  that  the  right  of  appeal 
extends  only  to  cases  tried  by  the  justice  of  the  peace  without  a  jury, 
there  being  no  provision  of  law  for  the  removal  of  causes  to  an  appel- 
late court  from  his  court  upon  bills  of  exception  — the  only  method  by 
which,  at  common  law,  a  re-examination  could  be  made.  The  court 
held  that  the  jury  contemplated  by  the  act  of  Congress  for  the  trial  of 
causes  in  the  courts  of  justices  of  the  peace  in  the  District  of  Columbia 
is  a  common  law  jury,  and  that  on  atrial  before  such  a  jury  the  justice 
of  the  peace  has  power  to  control  the  introduction  of  evidence,  to 
instruct  the  jury  on  questions  of  law  arising  in  the  case,  and,  when 
proper,  to  set  aside  the  verdict  and  award  a  new  trial.     To  the  objec- 

*  Act  of  Congress  of  Febmary  19,  Brightwood  Railway  Co.  v,  O'Neal, 
1895.  and  Hof  v.  The  Capital  Traction  Co., 

*  The   United    States  ex  rel.  The      25  Washington  Law  Beporter,  98. 
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tion  that  justices  of  the  peace  being  often  laymen  and  onacquainted 
with  the  law,  are  incompetent  to  instruct  the  jury  upon  questions  of 
law,  the  court,  speaking  through  Mr.  Justice  Morris,  says :  — 

This  is  a  consideration  which  might  properly  have  weight  with  the  appoint- 
ing power.  *  *  *  It  can  have  no  weight  whatever  in  the  constmctioii  of 
such  a  statute  as  that  now  under  consideration.  Moreover,  we  know  of  no 
statute  which  requires  the  appointment  of  ignorant  and  incompetent  persons 
as  justices  of  the  peace;  and  the  common  law  certainly  does  not  regard 
ignorance  as  a  qualification  for  the  office. 


Codification  in  New  Jkrset. —  The  legislature  of  this  State,  under 
the  influence  of  that  distinguished  and  excellent  lawyer,  Goyemor  John 
W.  Griggs,  has  entered  upon  an  eztensive  scheme  of  codification. 
According  to  the  Albany  Law  Journal^  the  last  legislature  of  that 
State  passed  an  act  which  authorized  the  Grovemor  to  appoint  six 
commissions  of  three  each,  for  that  purpose,  and  Governor  Griggs  has 
made  the  designations  as  follows: — 

To  codify  district  court,  mechanics  and  lien  laws:  WlUiam  I.  Lewis,  Edward 
A.  Atwater  and  James  S.  Erwin,  Jersey  City. 

To  codify  statutes  relating  to  crimes  and  criminal  procedure :  J.  Frank  Fort, 
Newark;  Frederick  C.  Marsh,  James  S.  Erwin,  Jersey  City. 

To  codify  acts  relating  to  reUef  of  creditors  and  absconding  debtors  and  all 
amendments  thereto:  William  H.  Corbin,  Elizabeth;  James  £.  HoweU,  Newark, 
and  Frank  Bergin,  Elizabeth. 

To  codify  statutes  concerning  conveyances,  partition  of  lands  and  sale  of 
lands  tmd^r  pnbUc  statutes  or  by  virtue  of  any  judicial  proceedings  and  statutes 
regulating  assignments  for  the  benefit  of  creditors:  Frederic  Adams  Newark; 
William  Pennington  and  Eugene  Stevenson,  Paterson. 

To  codify  statutes  relating  to  townships:  Alfred  Skinner,  Newark;  William 
M.  Lanning,  Trenton ;  James  J.  Bergin,  SomerviUe. 

To  codify  statutes  relating  to  infants,  orphan's  courts,  powers  and  duties  of 
the  ordinary  and  surrogates  and  statutes  concerning  executors  and  adminis- 
trators: George  T.  Parrot,  Francis  J.  Swayze,  Paterson,  and  Flavel  McGee, 
Jersey  City. 

Bach  is  an  Individual  commission,  the  respective  members  of  which  have, 
presumably,  been  chosen  with  reference  to  their  special  fitness  for  the  work 
to  be  performed.  According  to  the  provisions  of  the  law,  each  commission 
shall  codify  such  part  of  the  statutes  as  the  Governor  shall  direct.  The 
several  commissions  may  employ  such  clerical  assistance  as  they  consider 
necessary,  at  a  moderate  compensation,  but  are  to  receive  no  remuneration 
themselves.  On  the  opening  day  of  the  next  session  their  report  vdll  be  filed 
and  submitted  to  the  legislature  for  approval.  The  feature  which  provides  for 
the  gratuitous  service  of  commissioners  seems  to  be  doubtful  propriety,  inas- 
much as  work  which  is  worth  doing  at  all  is  worth  paying  for,  and  it  is  hardly 
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the  fair  thing  to  expect  such  lawyers  as  are  competent  to  perform  the  difficult 
work  of  codification  to  sacrifice  so  much  of  their  time  and  income  as  is  neces- 
sary for  that  purpose.  However,  the  results  will  demonstrate  the  wisdom  or 
unwisdom  of  the  plan. 


The  AiiBRiCAN  Bar  Association. —  This  distinguished  and  InflueDtial 
body  held  its  twentieth  annual  meeting  at  Cleveland,  Ohio,  on  the  25th, 
26th  and  27th  days  of  August  last.  By  an  unfortunate  oversight  the 
days  of  the  meeting  were  exactly  coincident  with  those  of  the  holding 
of  the  annual  encampment  of  the  Grand  Army  of  the  Republic  at  the 
neighboring  city  of  Buffalo.  This  drew  off  some  of  the  attendance 
from  the  American  Bar  Association;  but  nevertheless  some  of  the 
members  contrived  to  divide  their  time  between  both  meetings.  This 
meeting  of  the  association,  though  not  as  successful  as  the  meeting  last 
year,  which  was  distinguished  by  the  attendance  of  the  Lord  Chief  Jus- 
tice of  England  and  of  other  distinguished  lawyers  of  that  country,— 
was  nevertheless  fairly  successful. 

The  address  of  the  president,  Hon.  James  M.  Woolworth,  of  Ne- 
braska, was  a  valuable  paper,  full  of  thoughtful  suggestions,  and  was 
well  received.  The  space  at  our  disposal  is  not  sujficient  to  enable  us 
to  print  it  in  this  number. 

The  most  noteworthy  feature  of  the  meeting  was  the  address  of 
Hon.  JohnW.  Griggs,  Governor  of  New  Jersey,  upon  "Law-making." 
The  general  purpose  of  this  address  was  to  enforce  the  idea  that, 
whereas,  every  other  business,  public  and  private,  is  generally  com- 
mitted to  the  hands  of  competent  -  experts,  yet  the  laws  of  our 
country  and  of  our  several  States  are  made  by  the  incompetent,  the 
inexpert  and  the  ignorant,  and  even  by  the  dishonest  and  corrupt. 
One  of  the  means  proposed  by  the  distinguished  speaker  for  correcting 
the  evil  was  to  place  a  limitation  upon  the  power  of  legislative  bodies 
similar  to  that  which  obtains  in  the  British  Houses  of  Parliament.  No 
brief  description  could  do  justice  to  this  admirable  address.  It 
abounded  in  statistical  information,  in  well-chosen  points,  and  in  apt 
illustrations.  It  was  couched  in  the  most  classical  English,  and  its 
trains  of  thought  and  expression  were  in  every  case  the  most  happy* 
We  will  hazard  the  statement  that,  not  excepting  the  address  de- 
livered last  year  by  the  Lord  Chief  Justice  of  England,  the  equal  of 
this  address  has  never  been  delivered  before  the  American  Bar  Asso- 
ciation. Since  the  above  was  written,  we  have  procured  a  copy  of  it, 
which  we  print  in  full  elsewhere. 

The  paper  read  by  Robert  Mather,  of  Illinois,  on  "  Constitutional 
Construction  and  the  Conunerce  Clause  "  was  in  all  respects  an  admir- 
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able  paper*  It  was  read  at  the  evening  session.  The  paper  whidi 
immediately  followed  it  —  that  of  Professor  Eugene  Wambangh,  of 
Massachusetts,  on  ^'  The  Present  Scope  of  Government," — was  an  ad- 
mirable paper,  intended  to  show  the  extent  to  which  the  government 
deals  with  many  of  the  common  affairs  of  life.  But  as  the  audience 
was  beginning  to  get  tired,  it  was  not  so  well  received. 

One  of  the  noteworthy  features  of  the  American  Bar  Association  is 
the  section  upon  Legal  Education.  Some  useful  and  interesting  papers 
were  read  before  this  section,  notably  that  of  Professor  Gregory,  of  Wis- 
consin, on  the  ^'Compensation  of  Professors  in  the  Law  Schools 
Throughout  this  Country  and  Europe.'*  The  paper  of  Prof.  Finch,  of 
Indianapolis,  on  the  '*  Teaching  of  Insurance  in  the  Law  Schools  *' 
was  criticised  as  not  being  a  paper  upon  legal  education  or  any  ap- 
proach to  it,  but  as  being  a  criticism  on  legislation  unfriendly  to  insur- 
ance companies,  by  a  lawyer  who  has  been  long  identified  with  those 
companies  and  who  has  long  published  a  journal  in  their  interest.  The 
paper  read  by  Honry  E.  Davis,  of  the  District  of  Columbia,  was 
scholarly  and  fine. 

On  the  afternoon  of  the  last  day  of  the  session  some  debate  took 
place  in  the  section  upon  Legal  Education  with  reference  to  some  of 
the  papers  which  had  been  read.  One  member  put  forth  the  view  that 
the  State  is  under  no  obligation  to  furnish  gratuitous  instruction  in  the 
law,  any  more  than  to  furnish  gratuitous  instruction  in  any  other  tech- 
nical science.  It  is  believed  that  this  view  is  unsound.  The  sound 
view  is  believed  to  be  that  the  State  is  under  an  obligation  not  only  to 
publish  to  its  citizens  the  laws  by  which  they  are  to  be  govemed|  but 
also  to  instruct  them  in  those  laws,  and  to  this  end  to  furnish  gratuitous 
instruction  therein  to  all  who  may  apply  therefor.  But  with  the  fur- 
nishing of  such  gratuitous  instruction,  and  of  a  suitable  place  in  which 
it  may  be  delivered,  the  duty  of  the  State  obviously  ends :  it  stands 
under  no  duty  to  feed,  clothe  and  shelter,  or  even  to  furnish  books  to 
those  whom  it  thus  instructs  while  they  are  receiving  its  instruction. 

Another  matter  which  received  some  discussion  was  whether  the 
State  ought  to  allow  the  degree  of  Bachelor  of  Laws  conferred  by  in- 
corporated law  colleges  to  entitle  the  holder  to  admission  to  the  bar. 
The  better  opinion  was  that  it  ought  not.  The  better  opinion  was  that, 
in  view  of  the  abuses  which  have  sprung  up  in  this  practice,  it  is  better 
to  have  all  applicants  for  admission  to  the  bar  of  a  State  pass  an 
examination  in  a  prescribed  number  of  subjects  or  titles  in  the  law, 
either  before  the  highest  court  of  the  State  or  before  a  commission  of 
competent  members  of  the  bar  appointed  by  that  court.  Obviously, 
the  standard  ought  to  be  uniform.     Obviously,  the  body  which  passes 
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upon  the  qualifications  of  the  applicant  ought  to  be  influenced  by  no 
other  motive  than  to  subserve  the  administration  of  justice  and  the 
welfare  of  the  people.  But  the  professors  of  the  law  schools  are 
influenced  by  the  motive  of  graduating  as  many  law  students  as  possi- 
ble, in  order  to  swell  the  aggregate  amount  of  fees  for  instruction  in 
the  school  and  to  make  the  best  apparent  showing  of  its  prosperity. 
Another  abuse  in  connection  with  this  system  is  that,  if  the  statute  law 
of  the  State  allows  the  diploma  of  the  law  school  of  the  university  of 
the  State  to  be  a  title  of  admission  to  the  bar,  every  little  law  school 
that  springs  up  in  the  State,  like  a  mushroom  in  the  night,  demands 
from  the  legislature  that  its  diploma  shall  carry  the  same  privilege,  and 
generally  gets  it. 

Before  quitting  the  subject  of  the  American  Bar  Association  we 
desire  to  renew  the  suggestion  to  the  executive  committee  of  the 
advisability  of  holding  a  mid-winter  session  each  year  in  some  of  the 
Southern  States.  This  body  has  always  held  one-half  of  its  sessions 
at  Saratoga  Springs,  New  York,  where  it  was  flrst  organized.  For  a 
considerable  period  after  its  organization  it  held  all  of  its  sessions 
there.  It  has  never  held  a  session  west  of  the  western  shore  of  Lake 
Michigan.  None  of  its  sessions  has  ever  been  held  as  far  west  as  the 
center  of  population  of  the  United  States  wjiich  is  now  in  the  vicinity 
of  St.  Louis.  A  scrutiny  of  the  roll  of  members  attending  each 
session  will  show  that  the  attendance  is  very  largely  made  up  of 
lawyers  living  at  no  very  great  distance  from  the  place  of  meeting. 
The  plain  truth  is  that  this  learned  body  is  and  always  has  been  too 
much  of  a  Northeastern  Bar  Association.  The  only  conspicuous  honor 
which  it  has  to  confer,  that  of  its  presidency,  has,  it  is  true,  always 
been  passed  around  to  the  different  sections  of  the  country.  Massa- 
chusetts had  it  last  year,  Nebraska  this  year,  and  Louisiana  will  have 
it  next  year.  But  the  fact  remains  that  the  great  preponderance  of  its 
active  membership  is  in  the  East  and  Northeast.  This  does  not,  of 
course,  detract  from  its  dignity  or  efficiency ;  but  it  prevents  it  from 
being  in  the  largest  sense  the  representative  of  the  best  opinion  of  the 
bar  of  the  whole  country. 

Point  is  given  to  this  suggestion  by  the  manner  in  which  the  session 
treated  the  learned  report  which  we  elsewhere  publish  in  this  number, 
of  the  conmiittee  on  Jurisprudence  and  Law  Reform,  dealing  with  the 
judicial  construction  of  the  so-called  Federal  Anti-Trust  Law.  It  will 
appear  from  that  report  that,  in  every  instance  save  one,  whenever  an 
attempt  was  made  in  a  Federal  court  to  enforce  that  law  against  the 
rich  and  powerful,  the  court  found  lions  and  even  mountains  in  the 
way ;  that  in  that  one  case  the  decision  in  favor  of  popular  right  was 
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rendered  by  a  court  almost  equally  divided ;  and  that,  taking  all  the 
judges  in  the  court  above  and  in  the  court  below  who  had  voted 
upon  the  question,  there  was  a  preponderance  of  one  vote  against  the 
law.  And  when  we  consider  that  the  minority  of  the  ultimate  court 
put  forward  the  astonishing  proposition  that  a  restraint  of  trade  is  to 
be  innocent  or  punishable  as  a  crime  accordingly  as  some  judge  subse- 
quently—  applying  possibly  the  measurement  of  the  chancellor's 
foot  —  deems  the  act  to  be  reasonable  or  unreasonable, —  we  have  a 
standing  illustration  of  the  difficulty  of  enforcing  the  plainest  possible 
statute  against  the  aggregated  rich.  Whereas,  when  it  came  to  enforce 
it  against  striking  dock  laborers  and  railway  laborers,  whose  labor  in- 
surrections interfered  with  the  operations  of  interstate  commerce,  the 
Federal  judicial  mind  glided  easily,  nay  swiftly,  to  a  favorable  result. 
Here  was  a  field  for  debate  such  as  has  rarely  been  presented  to  such 
a  body.  Nevertheless  the  corporation  lawyers,  who  composed  the 
power  and  the  talent  of  the  meeting,  passed  the  report  by  ^^subsUentio 
and  with  everted  eye,"  and  consumed  the  evening  during  which  they 
might  have  debated  it,  in  a  wrangle  over  the  question  of  international 
arbitration, — a  question,  not  of  law,  but  of  politics  and  diplomacy. 

We  vote  to  hold  the  next  meeting  of  the  American  Bar  Association 
some  time  during  the  coming  winter  in  the  city  of  New  Orleans.  Al- 
though the  bar  of  Louisiana  is  behind  that  of  many  other  States  in 
that  they  have  no  State  bar  association,  yet  there  are  among  them  many 
distinguished  lawyers ;  and  the  bar  and  people  of  that  State  will  not  be 
outdone  in  hospitality. 


The  Amkrican  Bar  Association  Secures  Reforms  ik  the  Patent 
Laws. —  An  illustration  of  the  influence  and  usefulness  of  the  American 
Bar  Association  is  found  in  the  report  of  Edmund  Wetmore,  of  New 
York,  chairman  of  the  committee  on  Patent  Law,  from  which  it  will 
appear  that  very  substantial  amendments  and  improvements  in  the  laws 
of  Congress  relating  to  the  procedure  for  obtaining  patents  for  inven- 
tions were  enacted  by  the  last  Congress  upon  the  initiative  of  the  Asso- 
ciation.    The  report  contains  the  following  statements : — 

At  the  meeting  of  the  Association  at  Detroit,  in  August,  1895,  the  committee 
on  amendments  of  the  patent  law  was  continued,  with  power  to  advocate 
before  Congress,  the  amendments  proposed  by  their  report,  approved  bj  thla 
association.  In  pursuance  of  this  authority,  a  bill,  embodying  the  amendments, 
was  introduced  into  the  House  of  Representatives  at  the  first  session  of  the 
Fifty-fourth  Congress,  and  was  unanimously  reported  and  placed  upon  the 
calendar  of  the  House,  but  as  none  but  appropriation  bUls,  with  very  few  ex- 
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ceptions,  were  taken  up  at  that  session,  the  bill  was  not  reached.  At  the  last 
regular  session  the  bill  was  introdaced  both  in  the  House  and  the  Senate.  It 
received  most  careful  attention.  The  members  of  your  committee  appeared 
before  the  patent  committees  of  both  Houses,  and  the  proposed  amendments 
were  subjected  to  strict  scrutiny.  A  large  number  of  persons  interested  in  the 
matters  to  which  the  bill  appertained,  filed  memorials  or  were  heard  by  the 
committees. 

Some  opposition  was  developed  to  some  of  the  amendments.  The  bill  pro- 
vided that  an  application  for  a  patent  should  be  deemed  abandoned  if  the  appli- 
cant omitted  for  six  months  to  take  any  steps  in  prosecuting  the  same.  It 
appeared  that  tliis  period  was  somewhat  too  short,  and  it  was  extended  to  one 
year,  and  some  additional  provisions  and  slight  changes  were  made  in  the 
Patent  committees  of  the  House  or  Senate. 

The  bill,  as  finally  reported,  was  passed  in  both  bodies  upon  the  last  day  of 
the  session,  and  received  the  approval  of  the  President,  and  is  now  embodied  in 
chapter  891  of  the  United  States  Statutes  for  the  current  year. 

Your  committee  again  desire  to  express  their  appreciation  of  the  courtesy 
which  they  received  in  both  branches  of  Congress  in  presenting  the  amend- 
ments,  under  the  sanction  of  this  association.  Much  interest  was  manifested 
in  the  matter,  and  the  effort  to  secure  the  desired  legislation  met  with  cordial 
co-operation  both  in  the  Senate  and  the  House. 

The  amendments,  which  go  into  effect  on  the  first  of  January  next,  cure  some 
admitted  defects  in  the  law,  establish  a  uniform  statute  of  limitations,  tend  to 
promote  greater  promptness  in  prosecuting  applications  before  the  Patent 
Office,  without  attempting  any  radical  changes  in  the  system  that  has  been  so 
long  established  and  afford,  your  committee  believes,  a  gratifying  instance  of 
the  infiuence  of  this  association  in  promoting  wise  reforms  in  the  administra- 
tion of  justice. 


The  American  Bab  Assooiation  on  Imternational  Arbitration. — 
The  heated  debate  in  the  American  Bar  Association  on  the  first  even- 
ing of  its  session  npon  the  subject  of  International  Arbitration  resulted 
in  the  appointment  of  a  special  committee  which,  on  the  following  day, 
reported  to  the  assooiation  the  following  resolution : — 

**  To  the  American  Bar  Association: 

*«The  special  committee  to  whom  were  referred  the  report  of  the  com- 
mittee on  international  law,  and  especially  the  resolutions  appended  to  tliat 
report,  and  the  several  amendments  proposed  thereto,  with  indtructlons  to 
submit  to  the  association  a  resolution  embodying  their  views  as  to  the  action 
proper  to  be  taken  by  the  association  at  this  time,  have  considered  the  subject 
with  as  much  care  as  the  limited  time  at  their  disposal  has  allowed,  and 
respectfully  present  as  a  substitute  for  the  resolutions  of  the  committee,  and 
for  all  the  amendments  thereto,  the  following  resolutions :-~ 

Resolved,  That  the  American  Bar  Association,  reviewing  with  emphasis  the 
strong  declaration  made  by  it  at  its  last  annual  meeting  in  favor  of  the  adjust- 
ment of  controversies  between  nations  by  the  medium  of  enlightened  interoa- 
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tional  arbitration^  expresses  its  earnest  hope  that  the  efforts  to  establisb  8<» 
beneficent  a  principle  may  not  fail  in  their  general  spirit  and  purpose;  and  that 
the  administration  of  President  McKinley  will  take  such  steps  as  may  be 
appropriate  to  negotiate  jnst  and  liberal  treaties  with  foreign  powers  for  the 
accomplishment  of  this  important  result. 

*^  Besolved,  further.  That  a  copy  of  these  resolntionsy  signed  by  the  presi- 
dent and  secretary  of  the  association,  be  sent  to  the  President  of  the  United 
States. 

The  members  of  the  oommittee  were:  John.  Prentiss  Poe  of  Mary- 
land, J.  H.  Ho3rt  of  Ohio,  and  £.  B.  Sherman  of  Chicaga  The 
resolution  was  adopted. 


Reforms  in  Federal  Criminal  Procedure. —  The  committee  of  the 
American  Bar  Association  on  the  **  Federal  Code  of  Criminal  Ptoced- 
nre  "  reported  that  they  were  of  the  opinion  that  it  was  not  expedient 
to  provide  by  law  for  the  compensation  of  oounsel  for  accused  persons 
on  trial  in  the  United  States  courts  in  all  cases,  but  that  in  case  of  per- 
sons indicted  for  crimes  punishable  by  death  or  imprisonment  for  life, 
some  provision  of  law  should  be  made  for  the  employment  and  oora- 
pensation  of  counsel  for  the  defense,  such  as  is  found  in  some  of  the 
State  statutes.  The  Revised  Statutes  of  the  United  States  provide 
for  the  assignment  of  counsel  in  capital  cases,  not  exceeding  two,  as 
the  accused  may  desire,  but  no  provision  is  made  for  the  oompensatioii 
of  such  counsel. 


A  Proposition  to  Simplot  the  Federal  Judicial  Estabushmkht. — 
The  president  of  the  American  Bar  Association,  Mr.  Woolworth,  read 
a  letter  from  Senator  Hoar,  of  Massachusetts,  chairman  of  the  Senate 
Committee  on  the  judiciary,  asking  the  association  to  take  into  consid- 
eration the  anomalous  division  of  jurisdiction  between  the  Federal  Cir- 
cuit and  District  courts,  almost  always  held  by  the  same  judge.  Mr. 
Wool  worth  stated  that  the  idea  of  simplifying  the  Federal  judicial  system 
had  long  been  a  favorite  one  with  Senator  Hoar.  He  and  others  spoke 
in  favor  of  the  view  that  the  anomaly  of  two  courts,  the  Circuit  courts 
and  the  District  courts,  each  held  by  the  same  judge,  and  in  many  juris- 
dictions in  the  same  court  room  and  at  the  same  time,  both  courts  being 
opened  at  once  by  the  same  crier,  the  clerk  of  one  court  attending  on 
the  one  hand  and  the  clerk  of  the  other  court  attending  on  the  other 
hand, —  ought  to  be  abolished.  Clearly  there  is  no  propriety  in  having 
two  Federal  courts  of  nisiprius.    There  ought  to  be  but  one,  exerois- 
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ing  every  species  of  jurisdiction,  common  law,  equity,  admiralty,  crim- 
inal, that  relating  to  revenue,  the  national  banks,  etc.  This  would 
place  aQ  the  Federal  judges  of  nisi  priua  on  a  common  footing,  and 
would  tend  to  give  equal  pay  to  those  who  do  equal  work.  The  Fed- 
eral courts  of  appeal  could  then,  as  now,  be  supplied  by  details  of 
judges  from  the  circuit  courts,  or  what  would  be  better,  by  judges 
appointed  for  the  purpose  of  exercising  appellate  jurisdiction  only. 
Clearly,  no  judicial  establishment  should  permit  of  a  judge  sitting  in 
an  appellate  court  on  an  appeal  from  his  own  decision.  Under  such 
circumstances  the  judge  is  necessarily,  to  a  certain  extent,  himself  on 
triaL  His  pride  of  opinion  supervenes  to  prevent  that  mental  recep- 
tivity which  is  necessary  to  a  proper  review  of  his  own  decisions.  In 
the  way  of  any  reform  of  this  kind  lies  the  difQculty  which  so  long  pre- 
vented the  establishment  of  the  Federal  courts  of  appeal, —  a  growing 
jealousy  of  the  encroachments  of  the  Federal  judiciary,  and  a  growing 
feeling  that,  by  making  that  establishment  more  powerful,  the  oondi- 
tions  which  make  those  encroachments  possible  would  be  increased. 
We  have,  during  the  present  year,  witnessed  the  spectacle  of  Federal 
judges  in  West  Virginia  interfering  by  injunction  with  matters  which, 
under  all  the  early  conceptions  of  the  relations  of  State  to  the  general 
government,  belong  to  the  States,  as  matters  of  purely  local  munici- 
pal government.  When  we  recall  that  this  jurisdiction  is  frequently 
obtained  under  the  false  pretense  that  a  corporation  aggr^ate  is  a 
'*  citizen  "  within  the  meaning  of  the  constitution  of  the  United  States, 
the  spectacle  becomes  at  once  shameful  and  alarming ;  and  the  question 
arises  whether  we  shall  not  too  soon  arrive  at  the  condition  where  all 
the  powers  of  government,  both  Federal  and  State,  lie  at  the  feet  of  an 
appointive  judiciary,  responsible  to  no  one.  The  debate  resulted  in 
the  appointment,  upon  motion  of  Mr.  Woolworth,  the  president  of  the 
Association,  of  a  special  committee  to  take  the  subject  into  considera- 
tion and  report  upon  it  at  the  next  meeting. 


The  Patent  Law  Section  of  the  American  Bar  Association. —  Not 
the  least  important  of  the  sections  of  the  American  Bar  Association  is 
that  devoted  to  patent  law.  This  branch  of  the  law  is  special  and 
peculiar.  It  requires,  of  course,  a  large  training  in  the  principles  of 
equity,  of  chancery  pleading  and  practice,  and  in  the  rules  of  evidence. 
Beyond  that,  eveiything  is  peculiar  and  technical ;  and  in  order  to  be  a 
good  patent  lawyer  one  must  have  a  mind  capable  of  mastering  mechan- 
ical details.  As  the  writer  of  this  note  did  not  attend  the  meetii^  of 
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the  section  on  patent  law,  the  following  sabjoined  account  of  its  pro- 
ceedings are  taken  from  the  OleveUmd  Leader: — 

Frank  F.  Reed  of  Chicago  read  a  paper  on  **  Trade  Censorship  by  Equity  *' 
before  the  members  of  the  patent  section.  He  was  followed  by  J.  H.  Raymond 
of  Chicago,  who  advocated  the  establishment  of  a  patent  bar  by  act  of  Con- 
gress. He  proposed  the  appointment  of  five  commissioners  to  examine  appli- 
cants to  be  admitted  to  practice  before  the  Patent  Office.  In  the  discussion 
which  followed  it  was  suggested  that  the  proposition  might  be  impracticable 
for  the  reason  that  the  country  was  so  large  the  expense  incurred  In  compelling 
an  attorney  to  proceed  to  Washington  from  the  far  West  to  be  examined  would 
result  in  Making  the  law  practically  prohibitory.  Francis  Forl>es,  of  New 
York,  late  delegate  from  the  United  States  to  the  conference  held  under  the 
convention  for  the  Protection  of  Industrial  Property,  concluded  at  Paris,  March 
20, 1883,  read  a  paper  in  which  he  recited  the  history  of  the  movement  for  the 
protection  of  indnstrial  property  which  finally  culminated  in  the  convention 
which  numbers  among  its  members,  in  the  United  States,  Great  Britain,  France, 
Belgium,  Norw  ly,  Sweden,  Denmark,  Spain,  Portugal,  Italy,  Brazil,  Hc^land, 
Servia,  Switzerland,  San  Domingo,  Tunis,  and  Austro-Hungary.  By  industrial 
property  is  meant  patents,  trade-marks,  and  commercial  names. 

Mr.  Forbes  bronght  out  clearly  the  fact  tliat  the  central  thought  of  the  ccm- 
vention  was  the  facility  of  sales  of  ^^  industrial  ideas  '*  embodied  in  machines 
and  processes  of  manufacture  and  the  promotion  of  fair  dealing  in  the  matter 
of  the  indicia  of  trade. 

Because  of  the  difference  of  policy  of  the  different  nations,  members  of  the 
union,  in  regard  to  the  protection  of  inventions,  it  would  be  impossitkle  without 
the  convention  to  make  a  sale  of  an  invention  everywhere  without  first  patent- 
ing. In  Great  Britain,  France,  Belgium,  and  most  of  the  other  European  coun- 
tries, no  publicity  is  allowed  before  the  patenting  of  an  invention.  The  result 
is  that  an  American  inventor  would,  without  the  convention,  be  compelled  to 
patent  his  invention  abroad  at  a  great  expense  before  offering  it  for  sale.  By 
the  terms  of  the  convention,  the  description  of  the  invention  and  its  use  any- 
where during  seven  months  after  his  application  for  a  patent  here  does  not 
vitiate  any  after-acquired  patent  applied  for  before  the  expiration  of  that 
period.  This  allows  American  inventors  a  period  of  time  in  which  to  freely 
offer  their  inventions  for  sale  abroad  at  the  bare  expense  of  the  author. 

<*  The  privileges  granted  by  the  convention,''  Mr.  Forbes  said,  '*  have  been 
but  sparely  used  in  the  past,  because  of  our  law  repealed  March  8, 1897,  which 
made  the  United  States  patent  expire  with  the  foreign  patent  having  the  short- 
est term.  The  examination  to  which  applications  are  subjected  in  the  United 
States  generally  extends  beyond  seven  months,  and  our  inventors  have  for- 
feited their  right  of  application  abroad  rather  than  shorten  the  term  of  the 
United  States  patent.  This  difficulty  having  been  removed,  it  may  be  expected 
that  the  privileges  of  the  convention  will  be  largely  availed  of. 

*^The  convention  will  also  afford  protection  to  exhibitors  of  inventions  at 
the  Paris  Exposition  in  1900  for  which  patents  have  not  been  applied  for  here, 
or  for  which  patents  have  been  applied  for  within  less  than  seven  months,  no 
matter  whether  a  patent  has  been  granted  or  not.  Without  such  provision  the 
invention  would  from  the  moment  of  its  exhibition  cease  to  be  patentaUe  in 
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France.  If  advantage  is  taken  of  the  convention  oar  inventors  may  profit  from 
their  exliibits  through  a  sale  of  their  inventions." 

Mr.  Forbes  also  stated  at  length  the  advantages  v^hlch  flow  to  American 
manufacturers  and  merchants  from  the  treaty  provisions  in  regard  to  trade- 
marks and  commercial  names. 

«  The  convention  provides,"  he  said,  "  the  most  stringent  rules  for  the  sup- 
pression of  their  unlawful  use,  such  as  seizure  of  the  goods  bearing  false  marks 
in  countries  which  allow  seizure  and  the  prevention  of  importation  into  others 
where  seizure  is  not  allowed.  Our  citizens  are  put  on  an  equality  as  to  prose- 
cutions for  infringement  of  trade-marks  and  commercial  names  in  any  of  the 
States  of  the  Union  above  named  with  the  citizens  of  those  countries.  The 
convention  being  a  treaty,  the  Federal  government  has  the  constitutional  power 
to  pass  laws  to  carry  it  Into  effect. 

''  All  over  the  world  the  word  <  American '  Is  being  used  to  palm  off  goods 
not  made  here.  I  hope  to  see  this  abuse  stopped  as  our  trade  expands,  and  our 
powers  under  the  convention  become  known." 

The  papers  of  Messrs.  Beed,  Baymond  and  Forbes  were  referred  to  the  com> 
mlttee  of  fifteen  of  the  patent  section,  with  Instruction  to  report  on  them  at  the 
next  annual  meeting. 


The  New  British  Statute  Relating  to  the  Compensation  of 
Workmen  for  Accidents. —  We  have  had  several  iDqniries  concerning 
the  scope  of  this  statate,  and  we  expect  to  have  it  dealt  with  more  at 
large  hereafter  by  the  pen  of  a  learned  member  of  the  English  bar. 
For  the  present  we  sobjoin  the  following  brief  description  of  it  which 
we  clip  from  the  Law  Times  (London)  for  August  14 : — 

Tet  another  highly  controversial  measure  may  be  mentioned  In  the  Work- 
men (Compensation  for  Accidents)  Act  Introduced  by  the  Home  Secretary.  In 
a  previous  administration,  a  system  of  severe  penalties  had  been  proposed  In 
order  to  bring  home  responsibility  to  employers.  This  proposal  collapsed. 
The  present  act  seeks  the  same  end  by  different  means.  An  experimental  and 
of  intention  narrow  measure,  it  applies  to  a  few  out  of  many  industries. 
Employers  In  the  departments  of  Industry  represented  by  railways,  factories, 
mines,  quarries,  or  engineering  works,  persons  dealing  with  buildings  over 
thirty  feet  high  by  way  of  construction,  demolition  or  repair  by  scaffolding,  or 
on  which  steam,  water,  or  other  power  is  used,  are  liable  to  compensate  work- 
men for  personal  injuries  arising  out  of  and  in  the  course  of  their  work.  The 
scale  of  compensation  is  Indicated  by  a  schedule.  Where  the  Injury  is  due  to 
the  act  of  a  stranger  under  circumstances  creating  a  legal  liability  to  pay  dam- 
ages In  respect  thereof,  the  workman  can  proceed  either  against  the  stranger 
or  the  employer.  Ii^  the  latter  event,  the  employer  can  enforce,  in  the  work- 
man's name,  all  rights  of  action  possessed  by  him  against  the  person  causing 
the  injury.  Sec.  2  provides  that  no  liability  accrues  In  respect  of  Injuries  dis- 
abling the  employ^  for  less  than  two  weeks  from  earning  full  wages  at  his  work. 
The  ordinary  civil  liability  of  an  employer  for  damage  caused  by  his  own 
negligence  and  default,  or  that  of  some  person  for  whom  he  Is  responsible,  is 


Digitized  by 


Google 


756  31   AMERICAN   LAW   REVIEW. 

Qntoached,  The  amoant  of  damages  can  be  determined  either  by  arbitration 
in  accordance  with  another  schedole  or  by  the  old  procedure.  An  employer, 
however,  cannot  be  attached  both  under  the  act  and  independently  of  It.  It  is 
necessary  for  a  workman  to  give  notice  at  once  of  an  accident  and  to  claim 
compensation  within  six  months,  or,  In  case  of  death,  for  his  representatives  to 
claim  within  one  year;  but  an  omission  to  comply  with  this  Is  not  fatal  unless 
the  employer  is  thereby  prejudiced  in  his  defense.  In  the  House  of  Lords  an 
amendment  was  carried  by  which  if  the  accident  is  found  to  be  attributable  (not 
*'  solely  **  attributable)  to  the  serious  and  willful  misconduct  of  the  sufferer,  he 
can  claim  no  compensation. 


An  Imtbbnational  Bab  Assooiatiok.  — The  Law  Journal  (London) 
gives,  in  its  editorial  pages,  the  foUowing  acconnt  of  what  may  be 
termed  the  First  International  Bar  AssociatioD.  It  is  to  be  regretted 
that  the  United  States  was  not  represented.  The  American  Bar  Asso- 
ciation would,  on  request,  certainly,  have  named  delegates  to  so  dis- 
tinguished a  body : — 

It  is  singular  that  it  should  have  been  reserved  for  the  Bar  of  the  little 
kingdom  of  Belgium  to  initiate  and  carry  through  an  International  Congress  of 
Advocates.  The  first  Congress  begins  to-morrow,  the  1st  of  August.  There 
will  be  delegates  from  Great  Britain,  Germany,  Austro -Hungary,  Spain,  France, 
the  Grand  Duchy  of  Luxembourg,  Holland,  Italy,  Russia,  Sweden,  and  Switzer- 
land. The  English  delegates  are  Mr.  Crackanthorpe,  Q.  C,  and  Bfr.  Mcll- 
wraith,  nominated  by  the  Bar  Council;  Bfr.  Iselin,  secretary  of  the  Hardwicke 
Society;  Bfr.  John  Budd,  representing  the  Incorporated  Law  Society;  and  Bfr. 
Thomas  Barclay,  a  member  of  the  Society  of  Comparative  Legislation. 

Bf .  Picard,  in  speaking  of  this  Congress  in  the  Belgian  Senate  on  the  16th  of 
July,  protested  against  what  he  conceived  to  be  the  ridicule  with  which  the 
Congress  had  been  greeted  by  the  Blinlster  of  Justice.  The  latter  disclaimed 
any  such  intention.  BI.  Flcard  was  very  eloquent  both  in  his  defense  of  the 
action  of  the  Bar  and  In  condemnation  of  the  members  of  the  Senate  who 
sneered  at  the  action  of  the  Federation.  He  said:  '*The  Federation  of  Bel- 
gian Advocates,  which  has  taken  the  initiative  in  promoting  the  Congress,  as 
It  has  previously  taken  the  Initiative  In  so  many  important  matters  In  the 
domain  of  law,  does  not  come  here  as  a  mendicant.  It  has  refused  a  subsidy  — 
It  will  carry  Its  work  through  unaided.  It  Is  big  enough  and  strong  enough 
for  that.  Perhaps  the  reception  which  the  Federation  wishes  to  give  to  the 
strangers  who  will  assist  at  the  Congress  without  being  less  fruitful  or  less 
laborious,  wlU  be  less  imposing  and  less  brilUant.  I  confess  that  my  own 
view  is  that  that  won*t  matter.  I  like  a  Congress  much  better  which  has  all 
its  own  work  to  do." 

The  public  interest,  not  any  narrow  professional  movement,  BI.  Picard  elo- 
quently asserted.  Is  what  the  Congress  will  have  in  view.  The  Car  of  Justice, 
he  said,  ought  to  be  drawn  by  the  Bench  and  the  Bar.  And  the  function  of  the 
Bar  is  nobly  put  in  this  striking  passage,  which  we  will  not  translate  :— 

''  Mais  qu'est  que  c'est  qu*un  bon  Barreau?    Alors  que  toutes  les  Instlta- 
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tioDs  sociales  sont  anjonrd'hai  mises  en  question  —  les  nnes  dans  lenr  f on- 
dament  mtoe,  les  antres  an  point  de  yne  des  modifications  et  des  ameliorations 
k  7  introdntie  —  qnand  telle  est  anjonrd*linl  rnniverselie  pr^occnpation  des 
penples  de  race  americano-enrop6ennes  vonlant  plus  d'^uit6  et  de  veritable 
humanity  dans  leur  organization,  on  ne  dolt  pas  s'etonner  que  pour  le  Barreau 
^galement,  on  se  d^mande  si,  tel  est  qu'U  est  ^tabll  soit  dans  notre  pays,  soit 
chez  les  autres  nations  auxquelles  nous  unit  ce  fratemel  lien  de  Tldentit^  de 
race,  11  r^prftsente,  au  point  de  vue  de  Taide,  quU  doit  k  la  justice,  ce  qu'il  j  a 
de  mieux. 

**  Cette  penste,  Messieurs,  est  dans  l*ame  de  tons  les  hommesde  droit  digues 
de  ce  titre.  Le  Barreau  est  attagu6  parfois  avec  y^htoence.  D  est  aussi 
d^fendu  avec  passion,  n  y  a  14  comme  ailleurs,  les  progressistes  et  les  con- 
servateurs  —  ceux  qui  veulent  le  maintien  du  pass^,  ceuz  qui  songent  aux  per- 
fectionnement  de  Pavenir." 

That,  he  added,  was  the  idea  in  bringing  together  tiiis  Congress  of  £ur<^>eaa 
advocates.    Bravo,  M.  Picard,  bravo! 


UsB  OP  THB  Cathodb  Rat  AS  EviDKNCE. —  The  American  Lawyer  for 
August  has  the  following : — 

The  cathode  ray  is  destined  to  take  au  Important  part  in  our  courts  In 
determining  the  extent  and  manner  of  injury  sustained  by  the  plaintiff  in  a  suit 
for  damages.  The  case  of  Bruce  v,  Beall,^  reported  in  41  8.  W.,>  was  an 
action  brought  for  injuries  sustained  by  the  fall  of  an  elevator.  Dr.  Gallman 
was  introduced  as  a  witness,  and  was  permitted  to  submit  to  the  Jury  an  X-ray 
photograph  talcen  by  him,  showing  the  overlapping  bones  of  one  of  the  plain- 
tilPs  legs  at  a  point  where  it  was  broken  by  the  fall.  The  defendant,  by  bis 
attorney,  objected  to  the  admissibility  of  this  evidence.  It  is  dilBcnlt  to 
understand  upon  what  ground  this  objection  was  made.  The  photograph  was 
taken  by  a  physician  and  surgeon  who  was  not  only  familiar  with  fractures,  but 
with  the  new  process  by  wliich  this  particular  impression  was  secured.  His 
testimony  was,  in  effect,  that  the  photograph  accurately  represented  the  condi- 
tion of  the  leg  at  the  point  of  the  fracture,  and,  as  a  fact,  by  the  aid  of  the 
X-rays  he  was  enabled  to  see  the  broken  overlapping  bones  exactly  as  if ,  strip- 
ped of  the  skin  and  tissues,  they  were  uncovered  to  his  sight.  Experiments 
made  by  scientific  men  have  demonstrated  the  power  of  the  X-rays  to  reveal  to 
the  natural  eye  the  entire  structure  of  the  human  body,  and  that  its  various 
interior  parts  can  be  photographed  as  well  as  its  exterior  surface  has  been  and 
now  is.  Diagrams  of  the  locu$  in  quo^  drawn  by  hand,  have  frequently  been 
used  to  aid  a  judge  or  a  jury  to  an  intelligent  conception  of  matters  to  be  de- 
termined, and  the  competency  of  the  testimony  of  one  who  stated  that  he  knew 
the  diagram  to  be  accurate,  and  who  then  used  it  to  illustrate  bis  statement, 
has  seldom,  if  ever,  been  questioned.  By  the  aid  of  the  X-rays  the  jury  was 
afforded  a  much  more  intelligent  idea  of  the  injury  than  they  could  have  ob- 
tained by  a  verbal  description  by  a  surgeon.    Tlie  question  involved  is  similar 

>  Tennessee.  '  445. 
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to  that  of  Smith  v.  Qnat,  tried  in  the  First  District  of  Colorado.  In  numerous 
cases  photographs  have  been  held  competent  which  showed  exterior  surfaces. 
They  have  been  held  competent  on  the  question  of  the  identity  of  persons,^  and 
to  Identify  premises^*  also  in  cases  of  handwriting.'  The  competency  of  the 
photograph  as  evidence  onght  largely  to  depend  npon  the  science,  skill,  exper- 
ience and  intelligence  of  the  person  taking  the  picture  and  testifying  with  respect 
thereto.  In  the  absence  of  these  qnaliflcations  the  photogn^h  should  not  be 
admitted. 


Ck>RP0RATI0M8 :     POWEB     OF    DIRECTORS    tO    PrEFXB   ThSMBELYES  A8 

Creditors.  —  While  public  impatienoe  over  the  rascally  manipulations 
of  corporate  directors  and  managers  is  increasing,  a  disposition  on  the 
part  of  the  judges  to  give  them  the  longest  possible  tether,  and  to  con- 
done their  offenses  against  honesty  and  business  morals,  seems  to  be 
steadily  increasing.  In  the  recent  case  of  Butler  v.  Harrison  Ac.  Co,^^ 
the  Supreme  Court  of  Missouri  announced  the  doctrine  that  it  is  not 
contrary  to  the  public  policy  of  Missouri  for  the  directors  of  a  business 
corporation  to  prefer  themselves  as  creditors  over  outsiders,  although 
the  latter  may  have  been  induced  to  give  credit  to  the  concern  for  the 
directors'  benefit.  The  court  added  the  usual  proviso  that  in  doing 
this  they  act  in  good  faith.  But  in  the  eye  of  conscience  and  common 
honesty  a  director  can  no  more  use  the  corporate  assets  in  good  faith 
to  prefer  himself  as  a  creditor  over  outsiders  whom  he  has  induced  to 
give  credit  to  the  corporation  of  which  he  is  a  member,  than  a  partner 
can  make  such  use  of  the  assets  of  the  partnership  firm.  The  thing  is 
essentially  dishonest  and  corrupt,  and  such  a  thing  cannot  be  done  with 
good  faith. 


Constitutional  Law:  Yaliditt  of  the  Indiana  Statute  Reducino 
Street  Car  Fares.  — The  fact  that  whenever  the  legislature  of  a  State 
passes  a  statute  which  the  corporations  find  it  to  their  interest  to  set 
aside,  they  find  ready  listeners  and  subservient  allies  in  the  Federal 
judges,  was  lately  demonstrated  by  a  decision  of  Mr.  Circuit  Judge 
Showalter,  sitting  in  the  United  States  court  in  Indiana,  declaring 
invalid  the  recent  statute  of  that  State,  reducing  the  maximum  fares 
which  may  be  charged  by  street  car  companies  in  corporations  of 
that  State  having  a  population  of  100,000,  from  five  cents  to  three  cents 

1  Udderzooko.Com.^TSPa.  St.  840;  Wis.  512;  Blair  v,  Felham,  118  Mass. 

Cowley  V.  People,  88  N.  Y.  464;  Lnke  421. 
V.  Calhoun  Co.,  52  Ala.  118.  '  Marcy  v.  Barnes,  16  Gray,  161« 

«  Church  V.  City  of  Milwaukee,  81  *  41  8.  W.  Rep.  285. 
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per  passenger ;  and  the  decision  of  the  Supreme  Court  of  Indiana  hold- 
ing that  the  same  statute  is  valid.  It  is  needless  to  add  that,  according 
to  the  prevailing  fashion,  the  Federal  court  of  nisiprius  overruled  tlie 
State  court  of  highest  appellate  jurisdiction,  and  the  corporations  go 
on  defying  the  law  and  collecting  five  cent  fares. 


Teib  New  York  Anti-Trust  Law  Declared  Unoonstitutiohal.  — 
Judge  Chester,  of  the  Supreme  Court  of  New  York,  sitting  at  special 
term,  has  held  that  the  late  anti-trust  laws  of  New  York  ^  which  pro- 
vide an  inquisitorial  method  for  finding  out  whether  a  corporation  has 
become  a  member  of  a  so-called  trust,  is  anconstitutional,  as  invading 
the  constitutional  immunity  of  a  person  from  testifying  againsji  himself. 
There  is  altogether  too  much  constitutional  law  of  this  kind  for  the 
rascals  whom  such  decisions  are  designed  to  protect. 


Men  who  have  Declimed  the  Office  of  Chief  Justice  of  the 
Supreme  Court  of  the  United  States.— -Our  learned  contemporary, 
The  National  Corporation  Reporter j  published  at  Chicago,  in  an  appre- 
ciative notice  of  our  last  number,  points  out  an  error  in  our  article  on 
the  Venezuela  Boundary  Arbitration,  in  the  following  language:  — 

The  writers  of  the  article  on  tlie  Venezuela  Boundary  Arbitration,  speaking 
of  the  Chief  Justices  of  the  United  States,  and  of  the  fact  that  President  Grant 
had  tendered  the  Chief  Justiceship  to  Roscoe  Conklin,  err  in  saying  that  Conk- 
ling  is  on  record  as  being  the  only  man  to  decline  the  Chief  Justiceship.  They 
Inadvertently  forgot  the  fact  that  after  Ellsworth  resigned  the  office  in  Novem- 
ber, 1800,  President  Adams  nominated  Jay  (for  the  second  time)  without  prior 
notice  to  him,  and  his  commission  was  dated  December  19, 1800.  '*  I  had  no 
permission  from  you,"  wrote  Adams,  *'  to  take  this  step,  but  it  appeared  to  me 
that  providence  had  thrown  in  my  way  an  opportunity,  not  only  of  marking  to 
the  public  the  spot,  where,  In  my  opinion,  the  greatest  mass  of  worth  remained 
collected  in  one  individual,  but  of  furnishing  my  country  with  the  best  security 
afforded  its  inhabitants,  against  its  increasing  dissolution  of  morals."  To  this 
Jay,  on  January  2,  1801,  replied:  ''I  left  the  Bench  perfectly  convinced  that, 
under  a  system  so  defective,  it  would  not  obtain  the  energy,  weight  and  dignity 
which  was  essential  to  its  affording  due  support  to  the  national  government, 
nor  acquire  the  public  confidence  and  respect  which,  as  the  last  resort  of  the 
justice  of  the  nation,  it  should  possess.  Hence,  I  am  induced  to  doubt,  both 
the  propriety  and  expediency  of  my  returning  to  the  Bench,  under  the  present 
system.'*    This  declination  gave  us  Chief  Justice  Marshall,  commissioned  Janu- 

1  Laws  of  New  York,  1897,  chs.  888,  884. 
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arj  51,  I80lt  It  will  also  be  remembered  that,  when  the  nominatloii  of  Batledge 
was  rejected  by  the  Senate,  Washington,  through  General  Henry  Lee,  oflEered 
to  Patrick  Henry  the  Chief  Justiceship  of  the  <<  Superior  Court  of  the  United 
States,**  which  Henry  declined.  William  Cnshing,  then  Associate  Jostice, 
was  commissioned  as  Chief  Justice,  on  January  27,  1796,  but  declined,  as  he 
preferred  to  retain  his  position.  The  nomination  of  BUsworth  now  followed, 
and  be  was  commissioned  March  4, 1796. 

In  this  connection,  it  may  be  well  to  remark  tliat  the  designation  of  the 
Justices  of  the  United  States  Supreme  Court  for  other  purposes  than  judicial, 
iias  not  added  to  the  lasting  fame  of  that  tribunal. 

In  the  early  days  of  ttie  Republic,  it  came  near  destroying  the  nsefulness  of 
the  court.  Charles  Pinkney,  South  Carolina's  Senator,  in  March,  1800,  in  a 
Senate  debate,  severely  commented  upon  the  fact  that  the  jadges  were  being 
sent  away  as  foreign  envoys;  and  he  asserted  that  it  was  contrary  to  the  dignity 
of  the  President,  and  the  honor  and  independence  of  the  judges  to  hold  out  to 
them  the  temptation  of  l>etng  envoys,  or  of  giving  them  other  oifloes;  that  no 
maa  ought  to  bold  two  offices  under  the  same  government.  A  judge  might  be 
induced  to  accept  any  other  appointment  from  the  Executive,  or  even  from 
foreign  powers.  He  contended  for  a  provision,  similar  to  that  of  South  Caro- 
lina's constitution,  that  no  judge  should  hold  any  other  office  of  private  or 
public  trust,  under  the  State,  United  States,  or  any  other  power. ^  The  desig- 
nation of  Justice  Bradley  to  the  Electoral  Commission  was  most  unfortunate. 
Justice  Harlan,  as  Commissioner  to  the  Beliring  Sea  Arbitration,  made  inter- 
national fame  for  himself.  The  appointments  of  the  Chief  Justice  and  Justice 
Brewer  to  the  Yeneiuela  Arbitration  will  no  doubt  bring  credit  to  the  American 
people;  but  the  practice  is  not  commendable,  and  Charles  Pinkney's  words, 
pronounced  nearly  100  years  ago,  are  still  potent  for  their  wisdom. 


About  thb  Law  Schools.  — The  calendar  of  the  Law  School  of  Dal- 
Hoasn  Cmitersitt  (Halifax,  N.  S.)  which  school  we  have  oa  several 
occasions  commended,  shows  that  the  course  of  study  extends  over 
three  jears,  with  a  total  of  sixty-seven  students.  We  do  not  notice  any 
American  students  in  tlie  list  for  this  year.  In  former  years  there  were 
several. 

The  vacation  number  of  the  Athenceum  Law  Bulletin^  published,  as 
we  infer,  by  the  students  of  the  CmcAoo  College  of  Law,  is  very 
attractive.  It  is  printed  on  calender  paper  and  gives  the  portraits  of 
the  faculty  of  the  law  college  whose  organ  it  is,  as  well  as  those  of 
some  of  the  graduating  students.  Some  of  these  latter  are  ladies.  It 
also  gives  the  portrait  of  John  Esher  Knobel,  LL.B.,  winner  of  the 
prize  of  fifty  dollars  established  by  T.  H.  Flood  &  Company,  the  law 
publishers.     This  prize  was  awarded  this  year  for  the  best  essay  or 

1  See  Benton's  Debates,  Vol.  8,  pp«  419,  421. 
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thesis  on  ^*  The  loterpositionof  Civil  Courts  in  Ecclesiastical  Matters.'' 
Mr.  Koobel's  able  thesis  is  also  published  in  fall  in  the  same  number. 
The  graduating  exercises  wound  up  with  a  banquet  of  the  Alumni  Asso- 
ciation, the  same  being  its  eighth  annual  banquet.  This  very  successful 
law  school  was  formerly  conducted  as  a  private  school,  but  is  now  con- 
ducted as  the  law  department  of  Lake  Forest  University.  Hon. 
Thomas  A.  Moran,  LL.D.,  formerly  a  judge  of  the  Appellate  Court  of 
Illinois,  is  and  always  has  been  (we  believe)  its  dean.  Among  its 
faculty  are  many  distinguished  lawyers,  notably  Hon.  Simeon  P. 
Shope,  formerly  a  judge  of  the  Supreme  Court  of  Illinois,  and  Hon. 
John  Gibbons,  LL.D.,  editor  of  the  Chicago  Law  Journal^  and  at 
present  one  of  the  judges  of  the  Superior  Court  of  Cook  County, 
Illinois.  We  recognize  among  the  portraits  that  of  our  old  friend 
Adelbert  Hamilton,  LL.B.,  long  a  lecturer  in  that  celebrated  law 
school,  and  formerly  a  contributor  to  this  Bkview. 


The  Western  Rbsbbvb  UNrvEBSiTT,  of  Cleveland,  Ohio,  has  lately 
added  to  its  collection  of  buildings  a  building  for  its  college  of  law. 
It  is  modest  in  size,  but  beautifully  designed  and  constructed,  and 
complete  in  all  of  its  appointments.  It  is  built  of  Cleveland  sandstone, 
quarried  in  the  vicinity,  and  is  said  to  have  been  completed  at  a  cost 
of  not  more  than  $25,000.  In  some  other  cities  it  might  have  cost 
twice  as  much.  The  trustees  of  this  flourishing  university  have  had 
the  good  sense  to  adopt  the  policy  of  placing  at  its  head  a  young  man. 
Dr.  Thwing,  somewhere  in  the  forties,  who  possesses  a  clear  eye,  a 
clear  head,  a  rich  store  of  learning,  gracious  and  affable  manners,  and 
a  sympathy  for  young  men  well  calculated  to  win  his  way  among  them. 


The  Federal  Court  Injunction  against  the  Striking  Coal  Miners 
IK  West  Virginia. —  The  action  of  Mr.  Federal  District  Judge  Jack- 
son, of  the  District  of  West  Virginia,  in  the  month  of  August  last,  in 
issuing  an  injunction  against  the  striking  coal  miners  who  were  march- 
ing in  bodies  upon  the  premises  of  certain  mine-owners  with  the  view 
of  inducing  their  miners  to  join  the  strike,  called  forth  severe  denunci- 
ation on  the  part  of  some  of  the  misinformed  newspapers.  A  careful 
examination  into  the  case  will  make  it  appear  that  these  newspapers 
first  misrepresented  the  nature  of  the  order,  and  then  denounced  it 
They  represented  it  as  a  general  order  restraining  the  striking  miners 
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from  holding  meetings  to  discuss  their  grievances, —  in  other  words, 
infringing  their  liberty  of  speech.     This  was  grossly  false.     What  the 
learned  Jndge  did  was  to  grant  injunctive  orders  in  several  cases 
restraining  Eugene  Y.  Debs,  M.  D.  Ratchford,  and  others,  from  enter- 
ing the  private  property  of    certain  mine-owners  for  the  purpose  of 
interfering  with  their  employ^,  either  by  intimidation  or  the  holding  of 
public  or  private  assemblages  upon  the  said  property ;  and  then  there 
was  a  supplementary  order  warning  the  strikers  that  marching  to  and 
fro  through  the  company's  property  at  any  time  would  be  r^arded  as 
an  effort  to  intimidate  their  employes  and  a  violation  of  the  injunction. 
One  great  grievance  w^  that  this  marching  to  and  fro  through  the 
property  of  the  particular  mining  company  took  place  on  the  pubhc 
highway ;  but  how  that  could  make  any  difference  does  not  appear. 
Clearly  the  striking  miners  had  the  right  to  use  the  public  highway  for 
ordinary  purposes  of  travel ;  but  they  had  no  right  to  use  it  for  the 
purpose  of  marching  to  and  fro  in  great  numbers,  intending  thereby  to 
intimidate  the  employes   working  mines  immediately  adjacent,  who 
were  obliged  to  use  the  highway  in  going  to  and  returning  from  their 
work.     We  do  not  know  how  the  court  obtained  jurisdiction  to  make 
any  orders  in  the  premises  at  all.     We  assume  that  it  was  on  the  ground 
of  diverse  State  citizenship.     It  is  to  be  observed  that,  in  respect  to  the 
ground  of  jurisdiction,  this  case  differs  from  the  contempt  proceedings 
against  Debs  growing  out  of  the  railway  riots  of  1894 ;  for  the  conspiracy 
set  on  foot  by  Debs  involved  an  interruption  of  interstate  commerce, 
and  was  directly  within  the  prohibition  of  the  Federal  Anti-Trust  law. 
We  have  before  us  printed  copies  of  the  orders  made  in  three  oases  and 
we  find  that  the  plaintiff  in  each  case  was  an  individual,  and  not  a 
corporation.     For  fear  that  the  accuracy  of  the  above  statement  eon* 
ceming  the  force  of  these  injunctive  orders  maybe  doubted,  we  subjoin 
the  restraining  portions  of  them,  omitting  the  captious.     Two  of  them 
were  issued  in  suits  against  Eugene  V.  Debs  and  others,  and  one  of 
them  in  a  suit  against  M.  D.  Ratchford  and  others.     The  language  of 
the  first  and  principal  restraining  order  was  as  follows : — 

Upon  consideratioo  whereof  the  bill  is  ordered  to  be  filed,  and  process  issued 
thereon,  and  a  temporary  restraining  order  is  allowed,  restraining  and  Inhibit- 
ing the  defendants,  and  all  others  associated  or  connected  with  them,  from  in 
anywise  interfering  with  the  management^  operation  or  condnctlng  of  said 
mines  by  their  owners  or  those  operating  them,  either  by  menaces,  threats,  or 
any  character  of  Intimidation  used  to  prevent  the  employes  of  said  mines  from 
going  to  or  from  said  mines ,  or  from  engaging  in  the  business  of  mining  in  said 
mines. 

And  the  defendants  are  further  restrained  from  entering  upon  the  property 
of  the  owners  of  the  said  West  Fairmont  Coal  and  Coke  Company  for  the  par- 
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pose  of  interfering  with  the  employes  of  said  company,  either  by  intimidation 
or  the  holding  of  either  public  or  private  assemblages  upon  said  property,  or  in 
anywise  molesting,  interfering  with  or  intimidating  the  employes  of  the  said 
West  Fairmont  Coal  and  Coke  Company  so  as  to  induce  them  to  abandon  their 
work  in  said  mines. 

And  the  defendants  are  further  restrained  from  assembling  in  the  paths, 
approaches  and  roads  upon  said  property  leading  to  and  from  their  homes  and 
residences  to  the  mines,  along  which  the  employes  of  the  West  Fairmont  Coal 
and  Coke  Company  are  compelled  to  travel  to  get  to  them,  or  in  any  way  inter- 
fering with  the  employes  of  said  company  in  passing  to  and  from  their 
work,  either  by  threats,  menaces  or  intimidation;  and  the  defendants  are  fur- 
ther restrained  from  entering  the  said  mines  and  interfering  with  the  employes 
in  their  mining  operations  within  said  mines,  or  assembling  upon  said  property 
at  or  near  the  entrance  of  said  mines. 

The  purpose  and  object  of  this  restraining  order  is  to  prevent  all  unlawful 
combinations  and  conspiracies,  and  to  restrain  all  the  defendants  engaged  in  the 
promotion  of  such  unlawful  combinations  and  conspiracies  from  entering  upon 
the  property  of  the  West  Fairmont  Coal  and  Coke  Company  described  in  this 
order,  and  from  in  any  wise  interfering  with  the  employes  of  said  company  in 
their  mining  operations,  either  within  the  mines  or  in  passing  from  their  homes 
to  the  mines  and  upon  their  return  to  their  homes,  and  from  unlawfully  inciting 
persons  who  are  engaged  in  working  the  mines  from  ceasing  to  work  in  the 
mines,  or  in  an3rwlse  advising  such  acts  as  may  result  in  violations,  and 
destruction  of  the  rights  of  the  plaintiff  in  this  property. 

The  language  of  the  supplementary  order,  which  was  not  issued  by 
Mr.  Circuit  Judge  Goff,  as  the  newspapers  stated,  but  which  was  issued 
by  Mr.  District  Judge  Jacksou  after  consulting  with  Judge  Gk>ff,  was 
as  follows: — 

On  motion  of  A.  B.  Fleming,  counsel  for  plaintiffs  in  foregoing  cases,  it  is 
ordered  that  the  marshal  of  this  district  do  notify  and  warn  the  strikers  that 
marching  to  and  fro  through  the  company's  property  at  any  time  in  the  above 
cases  will  be  regarded  as  an  effort  to  intimidate  the  miners  of  said  companies, 
and  such  marching  will  be  considered  as  a  violation  of  the  injunction  hereto- 
fore awarded  in  the  above  cases. 

The  right  to  an  injunction  in  such  cases  has  been  reaffirmed  so  often 
that  it  must  be  regarded  as  a  settled  question.  In  such  cases,  as  in 
others,  an  injunction  is  granted  for  the  purpose  of  protecting  property 
and  business,  and  not  for  the  purpose  of  enforcing  the  criminal  laws ; 
but  the  circumstance  that  the  act  which  is  restrained  may  involve  an 
infraction  of  those  laws  does  not  any  the  less  entitle  the  person  or 
corporation  whose  property  or  business  is  threatened  by  it,  to  an  in- 
junction. It  is  true  that  the  criminal  laws  of  the  State  ought,  in  such 
a  case,  if  properly  enforced,  to  be  sufficient  for  the  protection  of  the 
rights  sought  to  be  protected  by  injunction.  But  these  laws  are,  in 
many  cases,  entirely  insufficient,  and  in  other  cases  no  disposition  is 
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editMted  on  the  part  of  the  local  authorities  to  enforce  them.  Those 
who  inveigh  against  **  government  by  injunction  "  do  not  stop  to  con- 
sider that  such  government  is  better  than  no  government  at  alL  Nor 
does  it  lay  in  the  mouttis  of  persons  intending  to  commit  crime  to 
object  that  they  are  restrained  from  so  doing  by  a  court  of  eqnitgr. 


Federal  Wnrrs  of  Habeas  Corpus  to  Review  State  Semtenobs.^ 
We  renew  attention  to  the  gross  abuse  of  the  Federal  writ  of  habea$ 
corpus  in  the  case  of  Durrant,  referred  to  by  us  in  a  former  number 
of  this  publication.^  It  will  appear  that,  after  all  resources  had  been 
exhausted  in  the  State  tribunals ;  that  after  a  judgment  convicting  Dor- 
rant  of  murder  had  been  affirmed  by  the  Supreme  Court  of  California ; 
that  after  the  Governor  of  California  had  refused  executive  clemency ; — 
an  application  was  made  to  Mr.  Federal  Circuit  Judge  Gilbert  for  a 
writ  of  habeas  carpus^  thus  endeavoring  to  i^peal  from  the  Saprome 
Court  of  California  to  a  Federal  circuit  judge  of  nisi  prius  by  means 
of  this  writ.  The  learned  judge  very  properly  denied  the  application. 
He  properly  denied  it  for  the  reason  (if  for  no  other)  that  the  proper 
rules  of  procedure  required  Durrant,  if  convicted  in  violation  of  the 
constitution  of  the  United  States,  to  prosecute  a  writ  of  error  in  the 
Supreme  Court  of  the  United  States  in  the  regular  course  of  jostioe, 
and  Hot  to  try  to  appeal  from  the  Supreme  Court  of  California  to  a 
Federal  judge  of  nisi  prius.  Then  followed  an  abuse,  which  und^  the 
rulings  of  some  of  the  United  States  circuit  judges.  Judge  Gilbert  was 
unable  to  prevent, —  the  granting  of  an  appeal  from  his  order  to  tbe 
Supreme  Court  of  the  United  States,  under  an  act  of  Congress  allow- 
ing appeals  in  habeas  corpus  cases.  The  Amerioah  Law  Review  may 
claim,  in  some  sense,  the  paternity  of  that  statute.  After  repeated 
representations  in  this  publication  of  the  abuses  which  were  continually 
taking  place  in  the  use  of  the  writ  of  habeas  corpus  by  Federal  judges 
to  enlarge  prisoners  held  under  State  process,  one  of  the  editors  ot 
this  publication  read  a  paper  on  this  subject  before  the  American  Bar 
Association  at  Saratoga,  in  the  year  1883.  It  happened  that  there 
were  present  at  that  meeting  two  distinguished  lawyers  who  were  then 
members  of  the  Judiciary  Committee  of  the  House  of  Representatives, — 
Luke  P.  Poland,  of  Vermont,  and  James  O.  Broadhead,  of  liGssoarL 
Some  action  on  the  subject  was  taken  by  the  Association,  we  do  not 
exactly  remember  what    But  these  gentlemen  took  the  matter  up  in 

1  SI  Am.  L.  Bey.  600. 
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Congress  and  their  efforts  resulted  in  the  passage  of  the  existing  stat- 
ute. Some  of  the  courts  of  the  United  States  have  construed  the 
statute  as  allowing  an  appeal  from  the  refusal  of  a  Federal  judge  to 
grant  the  writ  of  habeas  corpus  even  in  cases  of  prisoners  held  under 
State  Judgments, —  thus  making  the  statute  allowing  an  appeal  a  means 
of  abuse  much  greater  than  originally  existed.  Under  this  construc- 
tion of  the  statute,  after  a  capital  conviction  in  a  State  court  and  its 
affirmation  by  the  highest  State  appellate  court,  an  appeal  may  be  taken 
in  every,  case  as  a  matter  of  right,  through  the  mere  form  of  applying  to 
a  Federal  judge  of  nisipriua  for  a  writ  of  Tiabeaa  corpusj  and  appealing 
to  the  Supreme  Court  of  the  United  States  from  his  order  denying 
the  writ.  Durrant  murdered  at  nearly  the  same  time  two  young  girls 
in  a  church  of  which  he  was  a  member,  as  far  back  as  the  year 
1898.  The  attending  circumstances  were  hideous  and  revolting,  and 
stamp  him  as  a  moral  pervert  of  the  lowest  possible  type.  He  is 
still  breathing  the  vital  air.  If  the  crime  had  taken  place  in  England 
or  Canada,  he  would  have  been  hung  within  three  or  four  months  from 
its  discovery.  It  is  idle  to  tell  us  that  such  delays  of  justice  do  not 
furnish  the  primary  cause  of  lynchings  of  criminals  which  are  taking 
place  all  over  the  country.  If  the  murders  had  taken  place  in  a 
country  place  anywhere  in  California,  or  almost  anywhere  else  in  the 
western  or  southern  portions  of  our  country,  Durrant  would  have  been 
quickly  lynched.  But  it  took  place  in  a  large  city  where  such  irregular 
violence  is  kept  down  by  a  powerful  police  force.  He  has  therefore  been 
allowed  to  escape  the  dues  of  justice  for  four  long  years,  and  the  delay 
in  his  punishment  has  tended  to  soften  popular  opinion  toward  him  and 
to  make  his  execution,  when  it  shall  take  place,  that  of  a  martyr. 

A  more  exact  and  detailed  statement  of  this  abuse  of  the  right  to 
appeal  in  Jiabeas  corpus  cases  would  make  it  appear  that  it  was  practiced 
in  the  case  of  Worden,  the  railroad  striker  who  sawed  the  bridge  over 
a  slough  near  Sacramento,  precipitating  a  train  into  the  water  and  kill- 
ing a  numl^er  of  soldiers,  as  well  as  in  the  case  of  Durrant.  Applica- 
tions or  petitions  were  filed  by  the  attorneys  .for  Durrant  and  Worden 
for  writs  of  habeas  corpus.  The  petition  for  Durrant  was  filed  in  the 
United  States  Circuit  Court;  that  of  Worden  in  the  United  States  Dis- 
trict Court,  although  the  latter,  when  his  appHcation  for  a  writ  was 
denied  in  the  District  Court,  also  applied  to  the  United  States  Circuit 
Court.  The  petitions  alleged,  generally,  that  the  prisoner's  constitu- 
tional rights  had  been  violated.  In  Durrant's  petition,  it  was  claimed, 
among  other  things,  that  his  constitutional  rights  had  been  infnnged, 
in  that  he  had  not  been  indicted  but  had  been  put  to  trial  upon  an  infor- 
mation ;  that  the  jury  was  not  an  impartial  one,  etc.    Judges  Morrow 
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and  Gilbert,  in  the  Circuit  Court,  and  Judge  Hawley,  in  the  District 
Court,  refused  to  grant  the  writ  of  habeas  corpus  prayed  for,  and  dis- 
missed the  petitions.  From  these  orders,  both  petitioners  have  appealed 
to  the  Supreme  Court  of  the  United  States.^  Until  these  appeals  are 
passed  upon,  both  invoked  the  provisions  of  section  766  of  the  Revised 
Statutes  of  the  United  States,  as  a  stay  of  proceedings  in  the  State 
courts,  and  to  protect  them  from  execution.  Grovemor  Budd  had 
declined  to  grant  any  more  reprieves,  being  satisfied  that  the  proceed- 
ings were  simply  for  delay,  and  that  the  aUeged  questions  of  deprivation 
of  their  constitutional  rights  are  nothing  more  than  mere  vaporings  to 
secure  delay.  Warden  Hall  of  the  California  pcQitentiary  at  San 
Quentin,  in  whose  hands  the  life  of  the  prisoners  now  hangs,  acting 
upon  the  advice  of  the  Attorney-General  of  the  State,  has  determined 
to  wait  until  the  appeals  in  the  United  States  Supreme  Court  are  decided. 
No  appeal  should  be  granted  from  the  refusal  to  grant  the  writ 
in  the  first  instance.  The  correct  solution  of  the  entire  difiSculty  is 
to  provide  that  another  application  may  be  had  before  a  higher  court, 
where  the  application  may  be  disposed  of  summarily  and  without 
unnecessary  delay.  Otherwise  it  can  well  be  seen  what  flagrant  abuses 
section  766  would  give  rise  to.  Of  course  there  would  be  a  stop  if  an 
attorney  tried  a  second  application  for  a  writ,  and  then  appealed  again 
from  that  refusal.  He  would  be  liable  to  be  punished  for  a  contempt 
of  court.'  However,  it  has  been  held  several  times  that  an  appeal  from 
an  order  denying  the  writ  is  a  matter  of  absolute  right.'  Therefore, 
the  only  solution  of  the  difficulty  is  in  amendment  to  the  sections 
relating  to  appeals  and  to  section  766.  The  act  of  1891,  creating  the 
Circuit  Court  of  Appeals,  does  not  appear  to  have  repealed  this  abso- 
lute right  of  appeal.  It  seems  only  to  affect  the  method,  time  and  court 
to  which  the  appeal  shall  be  taken.  Otherwise  the  sections  in  the 
Revised  Statutes  as  to  appeals  seem  to  remain  in  force.  It  is  believed 
that  the  judges  in  the  Ninth  Circuit  share  these  views ;  but  they  re- 
garded the  appeal  as  a  matter  of  right,  and  thought  that  it  would  be 
better  not  to  deny  the  appeal,  but  let  the  Supreme  Court  pass  upon 
the  mooted  question.  They,  however,  declined  to  grant  any  stay  of 
execution.  The  attorneys  for  the  petitioner  claim,  of  course,  that  the 
pendency  of  the  appeal,  under  section  766,  operates  ipso  factOy  as 
a  stay. 

>  Worden  also  appealed,  out  of  an  Jngiro,  140  U.  8. 291,  where  a  second 

abondance  of  caation,  to  the  Circait  application  and  appeal  was  taken. 
Court  of  Appeals.  <  In  re  San  Hing,    24  Fed.  Bep. 

'  See  in  this  connection  what  the  728 ;  Ex  parte  Jnglro,  44  Fed.  Bep. 

Supreme  Court  said  in  the  case  of  755. 
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Andrew  Jacksok  and  Edward  Livingston. —  Apropos  of  the  ad- 
dress upon  Andrew  Jackson  elsewhere  published,  it  may  not  be  amiss 
to  refer  to  the  intimate  relations  which  the  great  soldier  sustained  to 
one  of  the  greatest  lawyers  of  his  time.  The  pablishersof  '^  Apple- 
ton's  Encyclopedia  of  American  Biography  '*  employed  Charles  Haven 
Hunt  to  write  np  the  '*  Livingstons,"  which  he  accordingly  did.^  In 
doing  that  work,  he  became  so  much  interested  in  the  career  of  Edward 
Livingston  that,  in  1864,  he  wrote  an  extended  ''  Life,"  a  volume  of 
439  pages,  to  which  Geo.  Bancroft  wrote  an  Introduction ;  and  the 
figures  below  given  are  to  pages  of  the  latter  work. 

The  Livingstons  have  sometimes  been  derisively  spoken  of  by  their 
political  enemies,  as  '*The  Royal  Family  of  New  York." 

The  family  is  of  Scottish  blood,  and  traces  its  descent  from  Sir 
Alexander  Livingstone,  who,  in  1487,  was  made  one  of  two  joint 
Regents  of  Scotland,  on  the  death  of  James  I,  during  the  minority  of 
James  II. 

Robert  Livingston,  founder  of  the  American  branch,  settled  at  Alb&ny 
in  1675,  having  then  just  reached  majority;  he  married  a  daughter  of 
the  Schuyler  family,  then  and  for  generations  afterwards  one  of  the 
most  prominent  in  the  Colony  of  New  York.  Between  1683  and  1686, 
he  acquired,  by  successive  purchases  from  the  Indians,  lands  aggre- 
gating 160,000  acres  (some  twenty  miles  east  and  west  by  twelve  miles 
north  and  south),  stretching  from  the  Hudson  river,  a  few  miles  south 
of  Hudson,  New  York,  to  the  Massachusetts  boundary,  and  including 
a  part  of  the  counties  of  Columbia  and  Duchess.  The  colonial  Grover- 
nor,  Dongan,  approved  the  purchase ;  and,  July  22,  1686,  patented  the 
lands  to  Livingston,  as  the  '^Lordship  and  Manor  of  Livingston,"  but 
reserving  to  the  Crown  a  yearly  rental  of  twenty-eight  shillings.  Liv- 
ingston was  given  the  advowson  of  all  churches ;  and  was  authorized  to 
hold  a  court  baron  and  court  leet.  In  1715  this  grant  was  confirmed 
by  Oeo.  I,  by  a  royal  charter,  which  conferred  upon  the  Lord  of  the 
Manor  the  further  privilege  of  membership  in  the  colonial  Legislature. 
Now,  as  a  matter  of  fact,  the  Livingstons  were  permitted  to  exercise 
these  special  privileges,  and  did  so,  for  104  years.  Robert  Livingston, 
first  Lord  of  the  Manor,  had  three  sons :  Philip,  born  in  1686 ;  Robert, 
bom  in  1688 ;  and  Gilbert,  bom  in  1690.  Gilbert  was  given  a  separate 
estate,  in  Saratoga.  In  order  to  provide  for  the  second  son,  Robert, 
13,000  acres  were  detached  from  the  southern  part  of  the  original 
grant;  and  the  part  thus  detached  was  erected  into  the  *^ Lower 
Manor,"  or,  as  it  is  much  better  known  in   American  history,  the 

1  Voluiiie  B,  page  746. 
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''Manor  of  Clermont"  —  and,  subsequent  to  1790,  as  simply  Cler- 
mont. The  lands  not  detached,  descended  to  Philip,  who  became  second 
Lord  of  the  Manor. 

His  eldest  son,  Robert,  bom  in  1710,  became  third  Lord  of  the  Manor ; 
but  just  before  his  death,  in  1790,  divided  the  estate  equally  amon^ 
his  children  —  against  the  protest  of  his  eldest  son.  From  the  Cler- 
mont branch  came  Robert  R.  Livingston,  and  his  younger  brother, 
Edward,  the  subject  of  this  inquiry.  Robert  R.  Livingston,  though 
but  twenty-nine  years  old,  acted  with  Adams,  Franklin,  Jefferson  mod 
Sherman  in  framing  the  Declaration,  but  was  called  homo  to  New  York, 
before  he  had  an  opportunity  of  signing  it.  He  was  afterwards  the 
first  Chancellor  of  the  State  of  New  York. 

Edward  Livingston  was  bom  at  Clermont,  May  26,  1764,  and  was 
twelve  years  old  when  his  brother  helped  frame  the  Declaration.  In 
1781  he  graduated  from  Princeton,  and  entered  the  office  of  John 
Lansing,  afterwards  second  Chancellor  of  New  York.  January,  1785, 
he  was  admitted ;  his  fellow-students  were  Burr,  Kent  and  Hamilton ; 
and  from  the  first,  he  gave  special  attention  to  the  civil  law ;  he  settled 
in  New  York  City,  where  he  ranked  with  Burr,  Kent  and  Hamilton. 

In  1794,  1796,  and  1798,  he  was  elected  to  Congress,  where  he 
first  met  Andrew  Jackson,  and  they  voted  together  on  nearly  all 
questions. 

He  opposed  the  alien  and  sedition  laws ;  and  by  his  intimacy  with 
Jackson  and  Jefferson  incurred  the  enmity  of  Burr,  Hamilton,  and 
Marshall.  He  was  one  of  six  New  York  members  who  voted  for  Jeffer- 
son, while  the  other  four  members  voted  for  Burr. 

Jefferson  made  him  United  States  Attorney  at  New  York  City ;  and 
soon  afterwards  he  was  elected  Mayor.  By  the  fraud  and  embezzle- 
ments practiced  by  a  clerk  employed  in  the  District  Attorney's  office, 
Livingston  suddenly  found  himself  largely  indebted  to  the  general  gov- 
ernment; at  that  time  the  District  Attorney  being  the  government 
agent  for  disbursing  all  funds  appropriated  for  court  expenses.  He 
promptly  confessed  judgment  in  favor  of  the  United  States,  for  the 
sum  of  $100,000,  though,  as  a  matter  of  fact,  later  investigations  proved 
the  actual  shortage  to  be  only  $43,666.02.  In  order  still  further 
to  secure  the  government,  he  assigned  and  conveyed  everything, 
personal  and  real,  to  a  trustee. 

This  judgment  was  kept  hanging  over  his  head  until  released  by 
President  Jackson,  many  years  later.  Just  before  these  flinancial  re- 
verses came  upon  him,  he  had  lost  his  wife,  who  left  two  children ; 
these  he  placed  with  his  eldest  sister,  Gen.  Montgomery's  widow.  But 
this  defalcation,  which  Jefferson  could  not,  or  would  not,  understand, 
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seems  to  have  been  the  beginning  of  Jefferson's  hostility  toward 
Livingston. 

The  latter,  having  made  restitution  to  the  extent  of  his  whole  estate, 
and  having  provided  for  the  education  of  his  infant  children,  sent  his 
resignation  as  Mayor  in  to  Grovemor  Clinton,  which  the  latter  accepted, 
though  very  reluctantly.  Having  done  all  these  things,  he  quitted  New 
York,  in  the  last  week  of  December,  1803,  with  but  $100  in  his  pocket, 
and  letters  of  credit  for  the  further  sum  of  $1,000,  all  now  remaining 
of  his  once  princely  fortune.  His  destination  was  New  Orleans,  which 
he  reached  February  7,  1804.* 

It  should  have  been  observed  in  its  logical  connection  that  the  entire 
Livingston  family  were  prime  favorites  with  Lafayette ;  their  house  was 
his  home,  and  they  were  kindly  disposed  toward  everything  French ; 
indeed,  it  was  this  very  disposition  which  ruined  Livingston  financially ; 
the  defaulting  and  absconding  clerk  was  a  French  refugee,  who  had 
worked  on  his  sympathies,  and  wormed  into  his  confidence.  But  his 
familiarity  with  the  French  language  and  literature,  and  his  thorough 
knowledge  of  the  civil  law,  a  knowledge  far  surpassing  that  of 
Chancellor  Kent,  stood  him  in  good  stead  when  he  located  in  New 
Orleans. 

At  the  April  term  of  the  Grovemor's  court  he  tried  six  causes,  and 
twenty-nine  causes  at  the  May  term ;  addressing  a  jury  in  either  French, 
German  or  Spanish,  and  sometimes  in  all  three ;  he  at  once  took  his 
place  at  the  head  of  the  profession,  and  kept  it  while  he  lived.  Among 
his  first  clients  was  one  Jacob  Gravier,  who  brought  an  action  against 
the  city,  to  quiet  his  title  and  possession  of  a  large  tract  of  river  front- 
age ;  in  payment  of  his  fees,  Livingston  took  part  of  this  land  and  held 
it  until  forcibly  ousted  by  order  of  Jefferson.  This  is  the  famous 
^^Batture"  case,  one  of  the  most  readable  to  be  found  in  the 
American  books,  but  somewhat  beside  this  inquiry.' 

Before  passing  on,  however,  it  may  not  be  amiss  to  observe,  with 
reference  to  the  Batture  case,  that  after  it  had  estranged  Jefferson  and 
Livingston  for  many  years,  they  became  reconciled  in  their  old  age 
(precisely  as  Adams  and  Jefferson  did).  Indeed,  on  the  occasion  of 
his  last  appearance  in  court.  New  Orleans  v.  United  States,^  in  which 
he  was  senior  and  Webster  was  junior  counsel,  Livingston  referred 
touchingly  to  his  early  friendship  for  Jefferson,  their  estrangement,  and 
reconciliation,  concluding  thus:  '^I  could  not  avoid  using  this  occasion 

1  Page  110.  208;  8.  e.  15  Fed.  Cas.  660;  4  Hughes, 

s  Livingston  v.  Jefferson,  1  Brock.     606. 

»  10  Pet.  661. 
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of  makiDg  known  that  I  have  been  spared  the  lasting  regret  of  reflect- 
ing that  Jefferson  had  descended  to  the  grave  with  a  feeling  of  ill  will 
towards  me." 

Livingston  and  Jackson,  who  had  parted  as  warm  personal  and  politi- 
cal friends,  when  the  latter  quitted  Congress  and  took  his  place  on 
the  Bench,  met  again  on  the  eve  of  the  battle  of  New  Orleans ;  their 
early  friendship  was  renewed,  and  continued  unabated  while  they  lived. 

Livingston  was  among  the  first  to  become  solicitous  about  the  safety 
of  New  Orleans;  early  in  September,  1814,  a  mass  meeting  of  citizens 
was  held,  at  which  he  presided,  and  which  he  addressed ;  that  meeting 
appointed  a  Committee  of  Safety,  placing  him  at  its  head,  from  which 
time  he  was  constantly  in  communication  with  Greneral  Jackson.  When 
the  latter  reached  the  city,  December  2,  1814,  and  was  met  by  a  dep- 
utation, he  responded  briefly  to  their  address  of  welcome,  but  his 
remarks  were  in  English,  and  utterly  failed  to  awaken  enthusiasm  or 
interest.  Grasping  the  situation,  Livingston  rendered  the  response  in 
French,  whereupon  the  crowd  became  wild  with  enthusiasm,  rending 
the  au:  with  cries  of  **  Vive  Jackson."  **  Vive  notre  OeneraU*  Tliere 
and  then  old  Hickory  seems  to  have  taken  Livingston  to  his  very 
heart  of  hearts ;  and  to  have  trusted  him,  thenceforth,  as  he  trusted 
no  other  living  man.  Young  Lewis  Livingston,  Edward's  only  son, 
was  placed  on  Jackson's  staff,  with  the  rank  of  Captain ;  the  father  at 
the  same  time  became  a  volunteer  aid,  with  the  rank  of  Colonel ;  and 
becoming,  to  use  the  words  of  his  biographer,  at  page  198,  ^'  aid-de- 
camp, military  secretary,  interpreter,  orator,  spokesman,  and  confiden- 
tial adviser  upon  all  subjects." 

Sunday,  December  18, 1814,  Jackson  reviewed  all  his  troops,  in  the 
public  square ;  and  his  address  to  them  was  read,  in  German,  French, 
and  in  Spanish,  by  Livingston.  Both  father  and  son  shared  all  the 
dangers  of  the  campaign ;  the  father's  influence  with  the  General  being 
suflScient  to  induce  him  to  accept  the  re-inforcements  tendered  by 
Lafitte,  the  pirate.  Long  after  the  battle,  and  when  about  to  quit 
New  Orleans,  Jackson  sat  for  his  miniature,  painted  on  ivory.  This 
he  presented  to  his  favorite,  with  the   following  indorsement,  in  his 

own  hand  writing :  — 

Hbai>quabtbrs,  New  Oblbans,  May  Ist,  1815. 
Mr.  B.  LiviDgston  is  requested  to  accept  this  picture,  as  a  mark  of  the  sense 
I  entertain  of  his  public  services,  and  as  a  token  of  my  private  friendship  and 
esteem.  Andbbw  Jackson. 

Livingston  resumed  his  practice,  when  the  war  closed,  and  followed 
it  closely  until  he  was  again  sent  to  Congress.  Beginning  December, 
1823,  he  represented  New  Orleans  for  three  conseeutive  terms ;  and, 
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under  date  of  April  24, 1824,  Jefferson  sent  him  a  letter  of  the  warmest, 
most  friendly  congratulation. 

At  the  time  Livingston  quitted  New  York  for  New  Orleans,  the  firm 
of  Dunham  &  Davis  held  a  demand  against  him,  which  they  reduced  to 
judgment,  and  then  assigned  the  judgment  to  Burr. 

In  July,  1806,  Burr  gave  Doctor  Bollman  a  written  order  on  Living- 
ston, for  the  payment  of  $1,500,  without  specifying  that  it  was  in  pay- 
ment of  this  judgment  debt.  These  papers  came  to  the  knowledge  of 
Gen.  Wilkinson,  and,  on  the  strength  of  them,  he  sought  to  connect 
Livingston  with  Burr's  conspiracy,  and  made  an  unsuccessful  effort  to 
have  him  arrested.^ 

In  1826,  Livingston  paid  his  old  debt  to  the  United  States,  by  selling 
to  the  general  government  some  of  his  New  Orleans  lands ;  and  when 
these  facts  afterwards  came  to  the  knowledge  of  President  Jackson,  he 
peremptorily  ordered  his  Secretary  of  the  Treasury  to  discharge  the  old 
judgment ;  this  was  done,  and  Jackson's  enemies  made  a  vast  amount 
of  political  capital  out  of  it  —  or  attempted  to  do  so. 

Jackson  and  Livingston  both  resided  in  Washington  during  1823,  24, 
25,  and  were  more  intimate  than  ever.  During  that  period  Jackson 
was  understood  to  be  a  candidate  for  the  presidency,  and  was  criticised 
accordingly,  more  especially  for  having  declared  martial  law  in  New 
Orleans,  and  for  continuing  it  unreasonably.  Livingston  was  well- 
known  to  have  been  in  his  confidence  at  that  time,  and  continuously 
thereafter.  Very  many  inquiries  were  addressed  to  Livingston,  by  men 
who  seemed  honestly  desirous  to  learn  the  real  facts ;  and  among  such 
inquirers  was  Timothy  Pickering.  To  him,  Livingston  replied  as  fol- 
lows: '*  During  that  time,  I  enjoyed  his  (Jackson's)  confidence,  which 
I  should  esteem  it  one  of  the  greatest  misfortunes  of  my  life  to  have 
been  at  any  time  since  deprived  of.  I  think,  therefore,  that  I  know 
him  welL  I  have  seen  him  in  circumstances  of  most  extraordinary  dif- 
ficulty, amidst  the  greatest  dangers  and  perplexities,  and  in  the  hour  of 
victory  and  triumph,  and  witnessed  the  resources,  the  energy,  firmness, 
courage,  and  moderation  which  distinguished  his  whole  conduct  in 
these  several  situations — conduct  always  adapted  to  the  occasion  which 
rendered  it  necessary,  without  the  slightest  attention  to  the  effect  which 
his  measures  might  have  upon  himself.  I  am  not  writing  his  panegyric, 
or  I  could  give  instances  of  all  that  I  allege.  I  am  giving  what  you 
asked,  my  honest  opinion." 

During  his  six  years  in  Congress,  Livingston  paid  but  one  visit  to 
New  Orleans.     During  the  campaign  of  1828,  he  put  in  all  his  time  for 

^  See  page  180. 
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Jackson,  in  Pennsylvania,  and  farther  north,  utterly  neglecting  his  own 
fences  —  and  he  was  defeated  for  re-election. 

Livingston  was  defeated  at  the  polls  in  November,  1828 ;  but  at  once  on 
the  meeting  of  the  legislature  he  was  elected  to  the  Senate,  taking  his 
seat  the  day  Jackson  was  inaugurated.  From  that  time  on  he  seems  to 
have  been  the  most  trusted,  as  he  was  certainly  the  most  able  friend  of 
the  administration,  supporting  all  its  leading  measures  on  the  floor  of 
the  Senate.   Jackson  offered  him  the  French  mission,  which  he  declined. 

April  9,  1831,  he  received  a  letter  from  Van  Buren,  saying  the  Presi- 
dent wished  him  to  quit  Montgomery  place  (which  had  been  recently 
left  to  him  by  his  deceased  sister,  the  widow  of  Gen.  Montgomeiy), 
and  to  come  secretly  to  Washington,  without  letting  any  one  know  his 
destination.  On  reaching  Washington  he  learned  that  it  had  already 
been  decided  that  Van  Buren  should  retire  from  the  cabinet,  and  that 
he  was  to  be  succeeded  by  Livingston,  as  Secretary  of  State.  This 
united  him  more  closely  to  Jackson;  indeed,  the  biographer  claims 
that  papers  now  in  the  possession  of  Livingston's  granddaughter, 
some  in  the  handwriting  of  Jackson,  others  in  that  of  Livingston,  show 
that  the  drafting  of  all  important  State  papers  was  intrusted  to  the 
latter,  and  the  following  documents  tend  to  prove  that  claim : — 

FOR  THB  CONCLUSION  OF  THE  PROCLAMATION. 

Seduced  as  yon  have  been,  my  fellow-countrymen,  by  the  delusive  theories 
and  misrepresentations  of  ambitious,  deluded,  and  designing  men,  I  call  upon 
you  io  the  language  of  truth,  and  with  the  feelings  of  a  father,  to  retrace  your 
steps.  As  you  value  liberty  and  the  blessings  of  peace,  blot  out  from  the  page 
of  your  history  a  record  so  fatal  to  their  security  as  this  ordinance  will  become 
if  it  be  obeyed.  Rally  again  under  the  banners  of  the  Union  whose  obligations 
you,  in  common  with  all  of  your  countrymen,  have,  with  an  appeal  to  heaven, 
sworn  to  support,  and  which  must  be  Indissoluble  as  long  as  we  are  capable  of 
enjoying  freedom.  Recollect  that  the  first  act  of  resistance  to  the  laws  which 
have  been  denounced  as  void  by  those  who  abuse  your  confidence  and  falsify 
your  hopes  in  treason,  subjects  you  to  all  the  pains  and  penalties  that  are  pro- 
vided for  the  highest  offense  against  your  country.  Can  the  descendants  of  the 
Rutledges,  the  Pinckneys,  the  Ricbardsons,  the  Mlddletons,  the  Sumptersy  the 
Marions,  the  Piclcens,  the  Brantons,  the  Taylors,  the  Haynes,  the  Gadsdens, 
the  Winns,  the  Hills,  the  Henshaws,  and  the  Crawfords,  with  the  descendants  of 
thousands  more  of  the  patriots  of  the  Revolution,  that  might  be  named,  consent 
to  become  traitors?    Forbid  it,  heaven! 

Accompanying  the  above  quotation,  Livingston's  papers  show  two 
letters,  both  in  Jackson's  handwriting,  as  follows : — 

Dec  4,  1832,  II  o^clock,  p.  m. 
Dbab  Sir: 

I  submit  the  above,  as  the  conclusion  of  the  Proclamation,  for  your  revision 
and  amendment.    Let  it  receive  your  best  flight  of  eloquence,  to  strike  to  the 
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heart  and  speak  to  the  feelings  of  my  deluded  countrymen  of  Sonth  Carolina. 
The  Union  most  be  preserved  without  blood,  if  this  be  possible ;  bat  it  must  be 
preserved  at  all  hazards,  and  at  any  price. 

Yours  with  high  regard, 

Andrew  Jackson. 
£.  LrviNOSTON,  Esq. 

Friday,  at  night,  Dec.  7th. 
MtDsar  Sir: 

Major  Donelson,  having  finished  copying  the  sheets  handed  by  you  about 
4  o'clock,  p.  m.  to-day,  is  waiting  for  the  balance.  Such  as  are  ready,  please 
send,  sealed,  by  the  bearer.  The  message  having  been  made  public  on  the  4th, 
it  is  desirable,  whilst  it  is  drawing  the  attention  of  the  people  in  South  Carolina, 
that  their  minds  should  be  drawn  to  their  rea{  sUwUion,  before  their  leaders  can, 
by  false  theories,  delude  them  again.  Therefore,  it  is  to  prevent  blood  from 
being  shed  and  i>ositive  treason  committed,  that  I  wish  to  draw  the  attention  of 
the  people  of  South  Carolina  to  their  danger,  that  no  blame  can  attach  to  me  by 
being  silent.  From  these  reasons  you  can  judge  of  my  anxiety  to  have  this 
to  follow  the  message. 

Yours  respectfully, 

Andrxw  Jackson. 
E.  LnoNOSTON,  Esq. 

Secretary  of  State. 

The  final  mark  of  Jackson's  nnbonnded  trust  in  Livingston  appears 
to  have  been  his  special  mission  to  France,  growing  out  of  the  fact  that 
the  French  Chamber  persistently  refused  to  appropriate  the  money  due 
the  United  States,  under  the  Treaty  of  July  4,  1881.  President  Jack- 
son insisted  on  the  payment  of  the  money,  and  Louis  Philipe  excused 
himself,  on  the  ground  that  he  had  no  monev,  that  none  had  been  ap- 
propriated,  etc.  May  29,  1888,  Livingston  resigned  as  Secretary  of 
State,  and  on  the  same  day  Jackson  commissioned  him  as  Special 
Envoy,  to  adjust  the  dispute  with  France,  which  he  accomplished 
successfully.  6.  C.  W. 


Effort  to  Purchase  the  Reuos  of  Andrew  Jackson. —  The 
home  of  Andrew  Jackson,  known  as  the  Hermitage,  situated  in  the 
upland  country  at  a  considerable  distance  from  the  Cumberland  river, 
eleven  and  a  half  miles  east  of  Nashville,  Tenn.,  was,  prior  to  the  civil 
war,  purchased  by  the  State  of  Tennessee  at  a  cost  of  something  in 
excess  of  $40,000,  for  which  bonds  of  the  State  were  issued,  which 
bonds,  or  their  renewals,  still  form  a  part  of  the  funded  debt  of  Ten- 
nessee. The  purchase  included  only  the  real  property.  The  furniture 
and  relics  of  the  great  General  passed,  in  due  course  of  succession,  to 
his  adopted  grandson.  Colonel  Andrew  Jackson,  now  living  at  Cincin- 
nati, Ohio.    The  State  of  Tennessee  appropriates  but  fifty  dollars  a 
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month  to  keep  the  Hermitage  protected  from  dilapidation,  and  this  barely 
supports  a  peasant  family,  who  reside  there,  together  with  an  ancient 
negro,  once  a  servant  of  Greneral  Jackson,  who  claims  to  have  been  bom 
in  1803,  but  who  was  probably  born  some  years  later.  The  Hermitage 
Mansion,  built  of  brick,  stands  substantially  as  it  stood  when  General 
Jackson  died  in  it  in  the  year  1845.  The  old  Hermitage,  consisting  of 
logs,  a  cabin  of  but  two  rooms  and  but  a  story  and  a  half  high,  together 
with  another  detached  log  cabin  which  served  as  a  kitchen,  still  stands, 
though  necessarily  renewed  and  restored.  This  is  a  far  more  interesting 
relic  than  the  new  Hermitage ;  for  in  it  Jackson  extended  his  hospitality 
to  such  distinguished  guests  as  Aaron  Burr,  the  Marquis  de  La  Fayette, 
and  one  of  the  sons  of  Daniel  Boone.  In  one  of  the  detached  buildings 
of  the  old  Hermitage,  occupied  by  the  colored  servants  of  Jackson,  the 
ancient  servitor  of  the  great  Greneral,  still  living  and  pleading  for  his 
*'  dram,"  was  undoubtedly  bom.  This  man  is  by  far  the  most  inter- 
esting relic  of  any  left  behind  by  Andrew  Jackson.  We  subjoin  an 
accurate  portrait  of  him  as  he  looks  to-day.  He  cannot  read,  but 
nevertheless  he  has  been  so  trained  that  he  bows  reverently  over  the 
tomb  of  Mrs.  Jackson  and  professes  to  read  upon  the  horizontal  slab 
the  inscription  which  General  Jackson  composed  and  caused  to  be 
engraved  and  placed  there : — 

Here  lie  the  remains  of  Mrs.  Rachel  Jackson,  wife  of  President  Jackson, 
who  died  the  22d  of  December,  1828,  aged  sixty- one  years.  Her  face  was 
fair,  her  person  pleasing,  her  temper  amiable,  her  heart  kind:  she  deUghted 
in  relieving  the  wants  of  her  fellow  creatures,  and  cultivated  ttiat  divine  pleas- 
ure by  tlie  most  liberal  and  unpretending  methods;  to  the  poor  she  was  a 
benefactor;  to  the  rich  an  example;  to  the  wretched  a  comforter;  to  the  pros- 
perous an  ornament;  her  piety  went  hand  In  hand  with  her  benevolence,  and 
she  thanked  her  Creator  for  l>eing  permitted  to  do  good.  A  being  so  gentle  and 
so  virtuous  slander  might  wound,  but  could  not  dishonor;  even  death,  when 
he.  bore  her  from  the  arms  of  her  husband,  could  but  transport  her  to  the  bosom 
of  her  God. 

This  venerable  relic  will  soon  be  laid  away  from  human  sight.  The 
log  cabins  of  the  old  Hermitage  will  again  rot  and  crumble  into  the 
earth,  and  may  not  be  restored.  These  reflections  increase  the  desire  to 
have  the  relics  of  Andrew  Jackson  purchased  and  restored  to  the  country 
seat  which  he  built  for  himself  when  a  Major-General  of  the  armies  of 
the  United  States,  and  wherein  he  spent,  dui*ing  his  intervals  of  repose 
from  his  public  duties,  his  latest  years.  To.  accomplish  this  result — to 
restore  these  relics  to  the  place  from  whence  they  were  taken  —  to  re- 
store the  Hermitage  as  it  was  when  General  Jackson  left  it  for  mansions 
on  high, —  The  Ladies'  Hermitage  Association,  of  Nashville,  was  duly 
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chartered  and  organized  in  1889.  The  State  legislature  conveyed  to 
it,  through  a  board  of  trustees,  the  house  in  which  General  Andrew 
Jackson  lived,  the  tomb  which  marks  his  last  resting-place,  and  twenty- 
five  surrounding  acres,  to  beautify  and  preserve  throughout  all  coming 
ages,  in  perpetual  memorial  of  the  great  man  who  lived  there  through 
forty-one  years  of  his  eventful  life,  and  whose  ashes  now  repose  beneath 


The  Ancient  Sebvitor  of  Andrew  Jackson. 

that  soil.  Finding  the  place  in  a  state  of  extreme  dilapidation,  the 
association  has,  for  the  past  eight  years,  put  forth  its  efforts  to  restore 
the  mansion,  grounds  and  tomb  to  their  original  beauty.  So  much 
has  been  done  in  the  way  of  restoration  that  now  the  association  feels 
that  it  can  bend  its  energies  toward  the  purchase  of  the  Jackson  relics, 
consisting  of  furniture,  portraits,  historical  mementoes,  etc.,  which  are 
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now  offered  to  the  assooiation.  To  acoomplish  this,  the  association 
calls  upon  all  patriotic  and  generous  citizens  to  contribate  to  this  canse. 
Sums  small  or  large  will  be  gratefully  received  and  acknowledged. 

The  board  of  directors  of  the  association  comprises  a  number  of 
distinguished  ladies  of  Nashville:  Mrs.  Mary  L.  Baxter,  regent; 
Mrs.  Albert  L.  Marks,  first  vice-president;  Mrs.  J.  B.  Linds- 
ley,  second  vice-president;  Mrs.  Mary  C.  Dorris,  secretary; 
Mrs.  R.  G.  Thome,  Mrs.  A.  M.  Shook,  Mrs.  J.  C.  Oaut,  Mrs.  J* 
M.  Dickinson,  Mrs.  M.  S.  Cockrill,  members;  and  Mrs.  P.  H. 
Manlove,  cashier.  A  popular  subscription  ought  to  be  started  through- 
out the  entire  country  to  aid  in  this  most  worthy  object.  It  ought  not 
to  be  limited  in  amount,  but  it  ought  to  be  understood  that  a  ten  cent 
subscription  from  the  school  children  who  desire  to  learn  a  lesson  in 
patriotism  will  be  more  acceptable  than  a  hundred  dollar  subscription 
from  a  rich  man  who  gives  it  to  get  rid  of  some  one  who  importunes 
him  for  it.  It  ought  to  be  recalled  that  Andrew  Jackson  was  a  man, 
who,  in  public  and  in  private  life,  was  absolutely  honest ;  who  never 
proposed  a  measure  or  did  an  act  except  from  the  most  sincere  motives, 
and  wholly  without  regard  to  the  consequences  of  his  proposal  or  his 
act  opon  himself ;  who  never  fought  a  battle  that  he  did  not  win ;  who 
never  promoted  a  public  measure  in  which  he  did  not  succeed ;  who,  in 
the  greatest  crisis  in  our  country's  history,  illustrated  his  patriotism,  not 
by  words  but  by  deeds ;  who  did  something ;  who  defended  our  southern 
coast  against  the  greatest  expedition  that  had  ever  been  launched 
against  us ;  who  defeated  the  British,  not  in  one,  but  in  four  battles, — 
and  who  compelled  them  to  decamp  from  our  coasts  and  retreat  to  their 
ships ;  who  in  every  controversy  was  on  the  side  of  popular  right ;  and 
who,  in  the  upward  course  of  his  career,  resigned  six  of  the  highest 
offices  which  his  State  or  country  could  bestow  upon  a  citizen :  a  name 
entitled  to  rank  with  that  of  Leonidas  and  Washington  and  Cincinnatus ; 
a  name  which  will  grow  greater  and  brighter  with  each  receding  age.  The 
country  seat,  where  he  lived  and  died  in  patriarchal  simplicity,  ought 
to  be  rehabilitated  with  the  furniture  which  he  used,  and  with  every- 
thing, so  far  as  may  be,  that  was  his.  The  patriotic  ladies  whose  names 
are  above  given  have  succeeded  in  purchasing  his  state  carriage  and 
also  enough  of  his  furniture  to  restore  one  room  of  the  Hermitage. 
Their  funds  are  now  exhausted.  They  call  upon  the  American  people 
for  a  patriotic  subscription.  Subscriptions  should  be  sent  to  Mrs. 
Mary  C.  Dorris,  Secretary  of  the  Ladies  Hermitage  Association,  Nash- 
ville, Tenn. 
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NOTES  OF  RECENT  DECISIONS. 

COMTBACTS  :  IlLEOAX  RESTRAINT  OF  TrADB  —  Bt-LAW  OF  ASSOCIATIONS 

OF  Builders  Requiring  MEiiSERS  to  Pat  the  Association  a  Percent- 
age UPON  ALL  Contracts. —  In  the  case  of  MUuniukee  Jbc.  Asso.  v. 
Niezerotoskiy^  the  Supreme  Court  of  Wisoonsin,  in  a  learned  opinion  by 
Pinney,  J.,  hold  that  the  by-laws  of  a  masons*  and  builders*  associa- 
tion, the  membership  in  which  includes  sixty  out  of  seventy  or  seventy- 
five  mason  contractors  in  a  city,  which  require  the  members  to  pay  to 
the  association  six  per  cent  on  all  contracts  taken  by  them,  and  to  sub- 
mit all  bids  for  work  first  to  the  association,  and  provide  that  the  low- 
est bidder  shall  add  six  per  cent  to  his  bid  before  it  is  submitted  to  the 
owner  or  his  architect,  are  contrary  to  pubhc  policy,  and  void.  The 
ground  of  the  decision  is  that  the  by-laws  constitute  an  unreasonable 
restraint  of  trade. 


Constitutional  Law  :  A  New  Version  of  Libbrtt. —  In  the  case  of 
Allgeyer  v.  Lotiiaiana^^  the  Supreme  Court  of  the  United  States,  at  the 
last  term,  held  that  the  word  '^  liberty,'*  as  used  in  the  Fourteenth 
Amendment  of  the  Federal  constitution,  comprehends  not  merely  the 
right  to  freedom  from  physical  restraint,  but  also  the  right ''  to  pursue 
any  livelihood  or  calling;  and,  for  that  purpose,  to  enter  into  all  con- 
tracts which  may  be  proper.**  This  decision  is  unquestionably  in  line 
with  the  drift  of  modern  American  judicial  thought,  and  it  is  another 
step  in  advance  in  the  general  progress  of  the  courts  toward  a  general 
superintendence  of  the  legislative  department  of  governments.  Federal 
and  State.  We  have  not  the  least  idea  that  this  interpretation  of  the 
word  ''  liberty  "  was  in  the  brain  of  a  single  member  of  the  Congress 
of  the  United  States  that  voted  to  propose  the  Fourteenth  Amendment 
to  the  States  for  adoption,  or  in  the  brain  of  a  single  member  of  any 
State  legislature  that  voted  to  adopt  it.  It  is  putting  a  new  interpre- 
tation upon  an  old  word.  The  word  has  come  down  in  our  American 
constitutions  from  Magna  Charta,  and  in  that  venerable  instrument  it 
was  always  understood  to  mean  freedom  from  bodily  restraint,  and 
nothing  else.     It  is  perceived  that  under  this  new  doctrine  the  courts 

1  TON,  W.  Rep.  166.  «  166  U.  S.  678;  s.  c.  17  Sup.  Ct.  Rep.  427. 
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are  going  to  set  aside  every  act  of  the  legislature  which  restrains  the 
liberty  to  ^'  enter  into  all  contracts  which  may  be  proper ;  **  and  the 
courts  will  accordingly  decide,  contrary  to  the  opinion  of  the  l^^isla- 
lature,  what  contracts  are  '^proper**  and  what  are  not  *' proper." 
This  is  nothing  more  or  less  than  applying  to  sovereign  legislation  the 
rule  which  the  courts  of  judicature  apply  to  the  by-laws  of  private  cor- 
porations, the  rule  of  upholding  them  when  they  are  reasonable  —  that 
is  to  say  ^^  proper,"  and  of  setting  them  aside  when  they  are  unreasoD- 
able — that  is  to  say,  improper.  It  is  an  assumption  of  legislatiTe 
power,  and  ought  to  be  promptly  resisted. 


Neougbnce:  Evidbnob  of  Nbgugbkge  where  Pottltrt  Molds  nr 
Cold  Storage. —  In  the  case  of  Leidy  v.  Quaker  City  Gold  Storage 
Co.y^  the  Supreme  Court  of  Pennsylvania  hold  that  evidence  that  poul- 
try, when  put  in  cold  storage,  was  in  good  condition,  that  it  was  molded 
when  taken  out ;  that  there  was  moisture  in  the  room  where  it  was 
kept ;  and  that  this  would  produce  mold, —  warrants  recovery  against 
the  warehouseman,  without  proof  of  any  specific  act  of  negligence 
producing  the  moisture. 


Constitutional  Law  :  Bills  for  Raising  Revenue  to  Originate  ik 
House  of  Representatives  —  The  National  Banking  Act. —  In  the 
case  of  Twin  City  NaJt.  Bank  v.  Nebecker^^  a  serious  attempt  was  made 
to  overthrow  the  section  of  the  National  Banking  Act  of  1864,  which 
lays  a  tax  upon  the  average  amount  of  the  notes  of  a  national  banking 
association  in  circulation,  on  the  ground  that  the  section  was  a  revenue 
bill,  and,  having  been  added  to  the  bill  in  the  Senate,  before  it  became 
a  law,  it  had  not  been  passed  in  conformity  with  that  clause  of  the  con- 
stitution which  provides  that  '*  all  bills  for  raising  revenue  shall  origi- 
nate in  the  House  of  Representatives,  but  the  Senate  may  propose  or 
concur  with  amendments,  as  on  other  biUs.''^  The  Supreme  Court 
were  unable  to  take  this  view.  It  is  only  where  the  main  purpose  of  tiie 
biU  is  to  raise  revenue  that  it  must  originate  in  the  House,  under  this 
provision.  Where  the  main  purpose  of  the  bill  is  something  else  and 
the  raising  of  revenue  is  merely  an  incident,  the  bill,  or  the  portion  oi 
it  which  lays  the  tax,  may  originate  in  the  Senate. 

1  86  Atl.  Rep.  861.  »  Const.  U.  S.  Art.  1,  Sec.  7, 

«  17  Sup.  Ct.  Rep.  766. 
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Deceit  :  False  Statements  op  Bank  Dirbctobs  Deceiving  Depos- 
itors.—  The  principle  that,  in  order  to  sustain  an  action  for  damages 
grounded  upon  fraud,  the  two  elements  of  fraud  and  damage,  must  con- 
cur, and  that  there  can  be  no  action  for  fraud  without  damage,  or  for  dam- 
age without  fraud,  is  well  illustrated  by  the  decision  of  the  Circuit  Court 
of  Appeals  ofthe  United  States  for  the  6th  Circuit,  in  the  case  of  Brady  v. 
Evana^^  in  which  the  opinion  of  the  court  is  written  by  Mr.  Circuit  Judge 
Taf  t.  The  court  hold  that,  in  an  action  of  deceit  against  the  directors  of  a 
bank  for  making  false  statements  as  to  its  condition,  whereby  the  plain- 
tiff was  induced  to  leave  in  the  bank  a  deposit,  previously  made,  which 
was  lost  by  the  failure  of  the  bank,  it  is  not  sufficient  to  allege  that  the 
plaintiff  was  induced  to  remain  a  depositor  by  the  statements  so  made, 
but  it  must  be  directly  averred  that,  but  for  such  statements,  he  would 
have  withdrawn  his  deposits  before  the  failure  of  the  bank. 


Accident  Insurance  :  Tesiporarilt  Enoaoino  in  a  Hazardous  Em- 
ployment.—  In  the  case  of  Heaa  v.  Preferred  Masonic  &c.  Aaao.^^  the 
Supreme  Court  of  Michigan  (Grant,  J.,  dissenting)  hold  that  a  banker, 
who,  while  in  a  sawmill  to  get  some  boards  sawed  for  a  cabinet  to  be 
used  in  the  bank,  operates  a  saw  to  cut  off  some  pieces  for  handles,  is 
not  within  the  provision  of  an  accident  policy  declaring  it  void  as  to 
accidents  occurring  when  engaged  in  any  profession,  employment,  or 
exposure  not  rated  in  the  policy  as  a  preferred  occupation ;  he  not  being 
engaged  in  sawing  as  a  business. 


Clerks  of  Court:  Liable  for  Neglect  to  Issue  Process. — 
Measure  of  Damages. —  It  is  very  seldom  that  we  have  occasion  to 
review  thq  judgment  of  a  court  upon  the  question  what  would  have 
been  done  if  a  writ  of  error  had  issued  in  a  particular  case,  assessing 
damages  to  the  extent  of  what  the  plaintiff  in  error  would  have  gained 
if  he  had  succeeded  in  reversing  the  judgment  of  the  court  below  or  in 
reducing  it.  The  query  naturally  arises  whether  such  damages  are  not 
too  remote  for  estimation.  We  find,  however,  that  in  the  case  of 
Baltimpre  Ac.  E,  Co.  v.  Weedon^^  it  is  held  that  in  an  action  against 
the  clerk  of  a  court  for  failing  to  issue  process  in  error  to  review  a 
judgment  against  the  plaintiff,  when  legally  required  to  do  so  by  proper 
proceedings  on  the  plaintiff's  part,  the  measure  of  damages  is,  prima 

»  78 Fed.  Rep.  668.  «  70  N.  W.  Rep.  460.  »  78  Fed.  Rep.  684. 
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facie^  the  amount  of  the  judgment  which  the  plaintiff  has  been  obliged 
to  pay,  but  the  defendant  may  show,  in  mitigation  of  damages,  that, 
even  if  the  plaintiff  had  had  an  opportunity  to  review  the  judgment,  he 
would  have  been  unable  to  reduce  the  recovery  against  him.  The 
court  also  held,  Mr.  District  Judge  Hanmiond  dissenting,  that  in  such 
an  action  it  is  no  defense  that  the  plaintiff  did  not  give  attention  to  the 
clerk's  performance  of  his  duty  and  see  that  it  had  been  performed, 
since  the  plaintiff  was  not  guilty  of  contributory  negligence  by  reason 
of  having  relied  upon  the  assumption  that  the  clerk  would  do  his  official 
duty. 


Injunction  :  PRorsonNG  ths  Pubohasbb  of  ah  Intbbest  in  a  News- 
paper— Enforoino  a  Contract  that  the  Purchaser  shall  BEEDrroE 
AND  Manager. —  The  case  of  Jones  v.  WUliams^^  carefully  noted  by  us 
in  a  former  issue  of  this  publication,'  which  involved  the  protection  by 
an  injunction  of  a  contract  whereby  the  complainant  became  the  editor 
and  manager  of  the  newspaper  known  as  the  St.  Louis  Post-Dispatch 
at  a  fixed  salary,  and  also  an  interest  in  the  profits,  was  argued  before 
the  Supreme  Court  of  Missouri  sitting  in  banc,  and  the  decision  of 
Judge  Yalliant,  noted  by  us,  was  aflSrmed,  Sherwood  and  Robinson,  JJ., 
dissenting.  The  opinion  of  the  court  is  written  by  Mr.  Justice  Mac- 
farlane.  The  court  hold  that  the  plaintiff  had  such  an  interest  in  the 
contract  subsisting  between  himself  and  the  Pulitzer  Publishing  Com- 
pany as  ought  to  be  protected  by  an  injunction.  Upon  this  subject  the 
learned  judge  said: — 

The  law  is  well  settled  that  personal  contracts  for  service  will  not,  because 
they  cannot,  be  enforced  by  conrts  of  equity.  But  we  do  not  view  the  duties 
to  be  performed  by  plaintiff  tinder  the  contract  as  mere  personal  service  or 
simple  employment.  In  bis  control  and  management  of  the  paper  be  knows  no 
mister  or  employer.  He  is  answerable  to  no  one  for  the  manner  of  performing 
bis  dnty.  He  is  acconntable  only  for  tbe  stipulated  results.  His  position  gives 
him  a  property  ri}(ht  in  the  possession,  control  and  management  of  tbe  paper 
be  agrees  to  edit  and  manage.  A  reading  of  the  contract  will  show  that  the 
central  idea  of  the  ezecntory  part  of  it  is  the  control  and  management  of  the 
paper.  That  means  the  possession  and  use  of  the  property,  and  not  mere 
employment  to  write  editorials. 

The  real  stress  of  the  case  was  whether  the  contract,  which  was  not 
made  with  the  corporation  known  as  the  Pulitzer  Publishing  Company, 
which  was  the  legal  owner  of  the  newspaper,  but  with  Mr.  Pulitzer  in 
person,  the  owner  of  a  majority  of  its  stock,  was  binding  upon  the  cor- 

1  89  8.  W.  Rep.  486.  *  80  Am.  Law  Rev.  428. 
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poration.  The  court  held  that  it  had  been  ratified  by  the  corporation 
by  its  conduct,  and  that  it  was  hence  binding.  Although  the  holding 
of  the  court  on  this  question  has  caused  a  considerable  contrariety  of 
professional  opinion,  yet  there  would  be  little  reason  to  doubt  its  sound- 
ness, but  for  a  powerful  dissenting  opinion  by  Mr.  Justice  Sherwood, 
concurred  in  by  Mr.  Justice  Robinson.^  This  will  be,  for  a  long  time 
to  come,  a  leading  case  on  the  doctrine  of  ratification  by  corporations. 


Constitutional  Law:   Federal  and    State  Jurisdiction  —  State 

CONTIOTIONS    of    PERSONS    ACTINO   UnDER    AUTHORITY    OF   THE  UnITBD 

States  —  Federal  Writs  of  Habeas  Corpus  to  Release  Such  Per- 
sons.—  The  decision  of  Mr.  Federal  District  Judge  Shiras,  rendered  in 
June  last,^  has  attracted  considerable  attention  from  the  fact  that  the 
ruling  judge  issued  the  habeas  corpus  to  release  from  the  custody  of  an 
officer  of  the  State  of  Iowa  a  prisoner  who  had  been  convicted  of  a 
statutory  crime  in  one  of  the  courts  of  that  State  and  whose  conviction 
had  been  affirmed  by  the  Supreme  Court  of  that  State.  Briefly  stated, 
Waite  was  a  United  States  pension  examiner,  detailed  to  investigate 
certain  pension  frauds  which  had  been  committed  in  Iowa,  one  of  them 
relating  to  the  pension  claim  of  a  man  named  Andrus.  Waite  was 
indicted  under  a  statute  of  Iowa  for  maliciously  threatening  to  accuse 
Andrus  of  a  crime  in  order  to  compel  him  to  do  an  act  against  his  will.^ 
It  appears  to  have  been  unquestioned  that  if  Waite  made  any  threat 
against  Andrus  it  was  made  within  the  scope  of  Waiters  office  and  con- 
duct as  pension  examiner.  Waite  was  convicted,  appealed  to  the 
Supreme  Court  of  Iowa,  and  the  judgment  was  affirmed.^  From  an 
imprisonment  under  the  sentence  thus  affirmed,  Mr.  District  Judge 
Shiras  released  him  on  habeas  corpus.  The  opinion  of  the  learned 
judge  is  long,  and  possibly  it  involves  repetitions  of  the  central  idea ; 
but  this  is  intended  to  bring  it  out  and  make  it  entirely  clear. 
It  is  in  all  respects  on  admirable  opinion,  and  vindicates  the 
action  of  the  court  in  the  premises.  It  proceeds  upon  the  well-known 
and  oft-affirmed  principle  that  the  authorities  of  a  State  cannot  lay 
hands  upon  the  officers  or  agents  of  the  United  States  in  the  discharge 
of  their  official  duties;  otherwise  the  execution  of  the  laws  of  the 
United  States  would  depend  upon  the  comity  and  concurrence  of  the 

1  For  this  dissenting  opiaion,  see     opinion  is  also  published  in  full  in  the 
40  S.  W.  Rep.  858.  Minneapolis  Tribune  for  June  20. 

«  In  re  Waite,  81  Fed.  Rep.  869.  The  »  Code  of  Iowa,  §  8871. 

<  State  V.  Waite,  70  N.  W.  Rep.  696. 
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State  govemments.  It  proceeds  on  the  farther  ground  that  it  is  not 
competent  for  one  of  the  States  to  make  a  crime  against  the  laws  of  the 
State  oat  of  an  act  which  is  within  the  plane  of  the  operations  of  the 
government  of  the  United  States.  The  Iowa  statute,  therefore,  had  no 
just  application  to  a  case  where  the  person  was  acting  as  an  officer  of 
the  United  States  and  under  color  of  his  authority  as  such.  But  if  he 
committed  a  wrong  against  a  citizen  of  Iowa  while  so  acting,  that  wrong 
was  to  be  redressed  in  a  Federal,  and  not  in  a  State  tribunaL  Aside 
from  the  fact  that  the  conclusion  of  the  learned  judge  is  supported  bj 
direct  authority  of  the  Supreme  Court  of  the  United  States,^  it  is 
clearly  vindicated  by  his  reasoning,  from  which  we  take  the  foUowii^ 
extracts: — 

Broadly  stated,  it  involTes  the  proposition,  whether  the  operations  of  the 
government  of  the  United  States,  in  matters  within  its  sole  control,  and  which 
operations  of  necessity  must  be  carried  forward  by  means  of  officers  and  agents 
duly  appointed,  can  be  interfered  with  by  criminal  proceedings,  institnted  in  the 
State  courts  and  based  upon  acts  done  by  such  officers  or  agents  within  the 
scope  of  the  duties  imposed  upon  them.  By  this  it  is  not  meant  to  assert  thst 
because  a  person  is  an  officer  or  agent  of  the  Federal  government,  he  is  Uiereby 
excepted  out  from  the  jurisdiction  of  the  State  or  the  binding  force  of  its  laws. 
The  mere  fact  that  when  the  acts  by  him  done,  were  done,  he  was  an  officer 
of  the  United  States,  charged  with  certain  duties  to  that  government,  will  not 
afford  him  immunity  from  prosecution  under  the  laws  of  the  State,  nor  will  the 
mere  fact  that  he  claims  that  the  acts  done  were  within  the  line  of  his  otBdsl 
duty  afford  him  protection,  if  the  acts  are  such  as  to  show  that  the  claimed 
Immunity  is  a  mere  subterfuge,  and  that  under  no  fair  consideration  of  his 
official  duty  could  he  have  assumed  that  he  was  acting  in  his  official  capacity, 
when  the  acts  complained  of  were  done  by  him.  But  when  an  officer  of  the 
United  States  is  charged  with  the  performance  of  certain  duties,  under  the 
laws  of  the  United  States,  and  in  the  general  performance  thereof  he  does  acts 
which  it  Is  claimed  are  in  excess  of  his  proper  duty,  or  which  are  violative  of 
the  rights  of  other  citizens,  the  question  is  whether  a  prosecution  therefor  can 
be  sustained  in  the  State  courts,  when  it  is  apparent  that  the  institution  and 
maintenance  thereof  may  interfere  with  the  enforcement  of  the  laws  #f  the 
United  States  or  with  the  operation  of  that  government.  Under  this  aspect  ol 
the  question  the  point  is  not  what  the  rights  of  individual  citizens  might  re- 
quire for  their  proper  protection,  but  whether  the  government  of  the  United 
States,  acting  in  the  interest  of  the  entire  community,  has  not  the  right  to  assert 
that  Its  operations  within  the  jurisdiction  conferred  by  the  constitution,  and 
wherein  it  Is  supreme  and  paramount,  cannot  be  interfered  with  under  the  laws 
of  the  State  and  that  to  prevent  such  interference  It  must  be  held  that  an  officer 
or  agent  of  the  United  States,  when  engaged  in  the  performance  of  his  offidak 
duties,  is  not  amenable  to  the  laws  or  courts  of  the  State,  In  a  criminal  prose- 

1  Martin  9.  Hunter,  1  Wheat.  (U.S.)      Be  Nagle,  185  U.  S.  1;  Re  Loney,  134 
868 ;  Tennessee  o.  Davis,  100  U.  S.  257 ;      U.  S.  872. 
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cntion  based  upon  acts  by  him  done  in  connection  with  his  official  duties.  If 
in  the  performance  of  these  dntlep,  the  officer  so  acts  as  to  violate  his  duty  to 
the  United  States,  that  government,  and  not  the  State,  is  the  proper  party  to 
call  him  to  account.  If  the  acts  done  are  violative  of  the  rights  of  individuals, 
a  civil  action  for  damages  may  be  maintained  or  protection  may  be  sought 
under  the  laws  of  the  United  States  and  thus  a  remedy  may  be  afforded  to  the 
citizen  without  bringing  the  Federal  and  State  governments  into  conflict  or 
without  unduly  interfering  with  operations  of  that  government  under  whose 
authority  the  officer  is  acting. 

^  *  *  For  any  dereliction  of  duty  in  the  mode  and  manner  of  conducting 
the  investigation  which  he  was  empowered  to  make  under  the  authority  of  the 
United  States,  he  is  amenable  to  the  laws  of  the  United  States,  but  not  to  those 
of  the  State,  for,  as  is  said  in  effect  by  the  Supreme  Court  in  the  Neagle  case, 
acts  done  under  the  authority  of  the  United  States  cannot  be  violations  of  the 
criminal  laws  of  the  State.  Being  done  within  the  general  scope  of  the  author- 
ity conferred  by  the  United  States,  the  rightfulness  or  validity  thereof  cannot 
be  tested  by  the  provisions  of  the  criminal  statutes  of  the  State. 

Therefore  when  it  was  made  to  appear  to  the  District  Court  of  Howard 
Oounty  that  it  was  sought  in  the  case  before  it,  to  hold  Edward  F.  Waite  liable 
for  a  criminal  violation  of  the  statutes  of  the  State,  for  acts  by  him  done  as  a 
special  examiner  of  pensions  appointed  under  the  laws  of  the  United  States, 
when  he  was  engaged  in  the  performance  of  the  duties  imposed  upon  him  as  an 
officer  or  agent  of  the  United  States,  then  it  was  made  to  appear  to  the  court 
that  it  had  no  jurisdiction  to  further  proceed  in  the  case  or  to  further  restrain 
the  liberty  of  the  defendant  therein  for  the  reasons  — 

First.  That  it  thus  appeared  that  it  was  being  attempted  to  apply  the  crim- 
inal provisions  of  the  statute  of  the  State  to  acts  done  and  proceedings  had 
under  the  laws  of  the  United  States  creating  and  regulating  the  pension  system 
of  the  United  States,  which  system  as  to  substance  and  mode  of  procedure,  lies 
wholly  without  the  plane  of  State  jurisdiction. 

Second.  That  it  was  thus  made  to  appear  that  the  criminal  process  of  the 
State  was  being  used  to  interfere  with,  impede  and  embarrass  the  operations 
of  the  government  of  the  United  States  in  connection  with  a  subject-matter, 
touching  which  the  laws  of  the  United  States  are  not  only  paramount  and 
supreme,  but  touching  which  the  jurisdiction  of  the  United  States  is  exclusive; 
and 

Third.  That  it  was  thus  made  to  appear  that  it  was  sought  to  subject  an 
officer  and  agent  of  the  United  States  to  punishment  under  the  criminal  statutes 
of  the  State  for  acts  by  him  done,  under  the  authority  of  the  United  Stotes,  in 
connection  with  a  subject-matter  wholly  within  Federal  control  and  jurisdiction* 

At  the  end  of  his  opinion  the  learned  judge  expressed  his  sense  of 
the  delicacy  of  the  doty  imposed  upon  him  of  reviewing  the  judgment 
of  a  State  court,  which  had  been  affirmed  by  the  Supreme  Court  of  that 
State.  The  propriety  of  so  doing  was  really  the  only  question  in  the 
case  worthy  of  debate.  Counsel  for  the  respondent  —  the  Iowa  sheriff 
having  the  prisoner  in  custody  —  argued  that  the  regular  and  proper 
mode  was  a  writ  of  error  from  the  Supreme  Court  of  the  United  States 
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to  the  Supreme  Court  of  Iowa.  Unquestionably,  it  is  true  that  this 
was  a  regular  and  proper  mode ;  but  it  is  equally  true  that  the  mode 
adopted  by  the  Federal  judge  was  also  regular  and  proper.  The 
Supreme  Court  of  the  United  States  have  formally  laid  down  the  doc- 
trine that  whether  the  writ  of  habeas  corpus  will  be  issued  to  enlarge  a 
prisoner  held  under  a  State  sentence  which  is  violative  of  the  Federal 
constitution  or  the  Federal  law,  must  be  left  to  the  discretion  of 
the  judge  to  whom  the  application  is  made  for  the  writ ;  and  that  unless 
an  emergency  exists,  he  ought  to  refuse  the  writ  and  leave  the  prisoner 
to  his  writ  of  error.  But  it  is  plain  that  when  an  officer  of  the  United 
States  is  arrested  and  imprisoned  under  a  sentence  for  something  done 
under  color  of  his  office,  such  an  emergency  does  arise ;  otherwise  his 
mere  temporary  arrest  until  a  writ  of  error  and  supersedeas  could  be 
sued  out,  might  embarrass  the  operations  of  the  government  of  the 
United  States.  The  case  is  different  from  the  case  where  the  prisoner 
is  not  an  officer  or  agent  of  the  United  States,  but  where,  as  in  the  case 
of  Durrant  to  which  we  have  elsewhere  alluded,  he  merely  claims  that 
his  rights  under  the  constitution  of  the  United  States  were  violated  in 
the  conduct  of  his  trial  in  the  State  courts.  In  such  a  case  an  appeal 
from  the  highest  State  court  to  the  lowest  Federal  court  is  a  plain 
insult  to  the  State  judiciary  and  a  gross  abuse,  such  as  was  prevalent 
a  few  years  ago,  but  which  has  been  largely  stopped.  But  where  an 
officer  of  the  United  States  is  held  under  a  State  sentence  for  an  act 
done  in  his  official  capacity,  then  it  is  clear  of  doubt  that  it  is  the  right 
of  the  United  States  to  have  the  question  whether  he  is  rightfully  held 
brought  before  one  of  its  tribunals  and  decided  in  the  speediest  and 
most  direct  way.  The  Federal  writ  of  habeas  corpus  in  relation  to 
State  process  was  first  created  by  an  act  of  Congress  which  grew  out 
of  the  nullification  proceedings  in  South  Carolina,  and  the  prosecution, 
under  the  laws  of  that  State,  of  Federal  revenue  officers  for  executing 
their  duties  under  the  laws  of  the  United  States  within  that  State.  It 
might  well  have  been  said  in  those  cases  that  the  writ  ought  not  to 
have  been  used  in  the  case  of  a  prisoner  held  under  State  sentence, 
but  that  such  prisoners  ought  to  have  been  put  to  their  writ  of  error  in 
the  Supreme  Court  of  the  United  States.  The  conclusive  answer  was 
that  a  writ  of  error  is  attended  with  such  delay  that  the  government 
may  be  seriously  embarrassed  by  the  imprisonment  of  its  officers 
pending  the  hearing  of  the  case  in  error,  and  that  it  was  consequently 
necessary  to  provide  a  direct  remedy  by  means  of  the  writ  of  habeas 
corpus.  It  is  true  that  the  Supreme  Court  of  Iowa  is  composed  of 
five  judges,  and  that  a  single  Federal  judge  of  nisiprius^  overruling  its 
decision,   enlarged   a  prisoner  held  thereunder.     This,  indeed,  looks 
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unseemly.  It  is,  in  substance,  an  appeal  from  the  highest  State  court 
to  the  lowest  Federal  court  in  the  State  of  Iowa.  If  the  case  were  not 
that  of  the  imprisonment  of  a  Federal  officer,  the  decision  might  well 
be  regarded  as  an  insult  to  the  Supreme  Court  of  Iowa.  But  it  is  to 
be  said  that  whatever  is  unseemly  in  it  that  court  has  brou^t  upon 
itself.  It  is  extraordinary  that  a  court  composed  of  such  learned  and 
capable  lawyers  as  composed  the  Supreme  Court  of  Iowa  should  have 
affirmed  the  conviction  of  a  Federal  officer  for  an  act  done  within  the 
scope  of,  and  exclusively  with  reference  to  his  official  business.  Mr. 
District  Judge  Shiras,  in  his  opinion,  clearly  points  out  that  the  princi- 
ple upon  which  he  proceeds  has  no  application  to  a  case  where  one  who 
happens  to  be  a  Federal  officer  commits  a  crime  against  the  laws  of 
the  State,  while  not  acting  within  the  sphere  of  his  official  authority. 


Damages  for  Injubt  from  Fright  Caused  by  Neguobnce. — The 
New  York  Court  of  Appeals  having  held  in  a  recent  case  ^  that  dam- 
ages cannot  be  recovered  from  an  injury  produced  by  fright  caused  by 
the  negligence  of  the  defendant,  and  having  placed  this  decision  upon 
the  broad  ground  of  public  policy  involved  in  the  difficulty  of  making 
accurate  proof  in  such  cases  of  the  nature  and  extent  of  the  injury, 
and,  secondly,  upon  the  ground  of  the  ground  of  the  injury  being  too 
remote,  —  Mr.  Algernon  Sidney  Norton,  one  of  the  editors  of  the 
University  Law  Review^  published  in  New  York  City,  takes  the  decision 
up  and  gives  it  a  handsome  overhauliDg  in  language  which  we  have  not 
the  space  to  reprint.^ 


Telephone  Companies  :  Right  to  Occupy  Streets  of  a  Crrr  on  the 
Ground  of  the  Latter  being  Post  Boads. —  It  will  be  recalled  that  all 
public  highways,  including  the  streets  of  cities,  towns  and  villages,  are 
deemed  to  be  post  roads  of  the  United  States,  within  the  meaning  of 
the  constitution.  An  act  of  Congress  ^  will  also  be  recalled,  confer- 
ring upon  telegraph  companies  the  right  to  occupy  post  roads  of  the 
United  States.  This  may  be  regarded  as  a  great  stretch  of  Federal 
power,  when  it  is  considered  that  neither  at  that  time  nor  at  any  time 
since  has  any  telegraph  company  been  in  any  way  connected  with  the 
public  postal  service.    It  is  not  perceived  how  Congress  has  the  power 

1  Mitchell  c.  Railroad  Co.,  161  N.  «  8  Univ.  Law.  Rev.  180. 

Y.  107.  »  Act  of  July  24th,  1866. 

VOL.    XXXI.  50 
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to  sedze  and  appropriate  the  highways  and  streets  laid  out  by  the  State 
for  a  public  service  in  no  way  connected  with  the  postal  service,  on  the 
mere  ground  that  such  highways  are  post  roads.  Undoubtedly  Con- 
gress would  have  the  right  to  use  them  as  post  roads,  and  to  enforce 
the  unobstructed  use  of  them  by  its  mail  carriers.  But  to  do  that  is 
one  thing,  and  to  confer  upon  private  telegraph  and  telephone  com- 
panies the  right  to  use  them  is  another  thing.  Nevertheless,  in  that 
process  of  judicial  sapping  and  mining  against  which  Mr.  Jefferson 
warned  the  American  people,  the  right  seems  to  have  been  established. 
It  is  now  extended  to  telephone  companies,  so  as  to  give  such  a  com- 
pany the  right  to  occupy  the  streets  of  Richmond,  Virginia,  in  virtue  of 
the  act  of  Congress  above  referred  to.  In  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of  Virginia,  in  the  case  of  the 
SoiUJiem  Bell  Telephone  Co.  v.  RichToond^^  it  is  held  by  Mr.  Circuit 
Judge  Grofl,  according  to  the  syllabus,  as  follows :  A  corporation  char- 
tered as  a  telephone  and  telegraph  company,  and  which  maio tains  a 
telephone  system  through  which,  under  contracts  with  its  subscribers 
and  with  a  company  maintaining  a  telegraph  system,  its  subscribers  are 
connected  with  and  transmit  messages  to  the  telegraph  company,  to  be 
sent  to  points  in  other  States  and  foreign  countries,  is  entitled  to  the 
rights  given  by  the  act  of  Congress  of  July  24,  1866,  to  aid  in  the  con- 
struction of  telegraph  lines,  and,  on  complying  with  the  act,  has  the 
privilege  of  running  its  lines  over  and  through  the  streets  of  a  city, 
which  are  post  roads  of  the  United  States,  and  such  city  has  no  right  to 
prevent  it  from  so  doing ;  though  it  must  pay  its  due  proportion  of  taxes, 
and  submit  to  the  ordinary  reasonable  regulations  of  the  State  and  city. 


Negligence:  Master  and  SERVAirr — Defecttve  MACHoncBT — 
Latent  Defects  —  Fact  of  Accident  not  Prima  Facib  Evidence  of 
Negligence. —  In  the  case  of  Reynolds  v.  MerehanU*  Woden  Co.^^  the 
Supreme  Judicial  Court  of  Massachusetts  declined  to  apply  the  maxim 
res  ipsa  loquitur  to  a  case  where  an  employ^  was  injured  through  a 
secret  defect  in  a  machine  at  which  he  was  working,  for  the  reason  that 
the  breaking  of  the  machine  might  have  taken  place  without  the  inter- 
position of  any  negligence  on  the  part  of  the  master.  It  appeared  that 
plaintiff,  defendant's  employ^,  was  injured  by  the  flying  apart  of  the 
cylinder  of  defendant's  machine,  which  had  been  recently  purchased  of 
a  reputable    manufacturer.     The  evidence  tended  to  show  that  the 

»  78  Fed.  Rep.  868.  «  47  N.  E.  Rep.  406. 
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cause  of  the  accident  was  the  existence  of  blow-holes,  which  could  not 
have  been  detected  by  inspection.  It  was  held  not  error  to  chai^ 
that  the  happening  of  the  accident  did  not  itself  show  negligence, 
since,  though  the  machinery  may  have  been  defective,  defendant  may 
have  exercised  due  care  by  the  purchase  thereof  of  a  reputable  manu- 
facturer. While  the  decision  seems  to  be  sound,  it  is  to  be  noted  that 
there  is  a  different  rule  of  law  in  the  case  where  the  means  of  trans- 
portation of  a  carrier  of  passengers  break  down  or  fail,  to  the  injury  of 
the  passenger.  Why  there  should  be  a  difference  may  not  logically 
appear.  It  is  founded  upon  public  policy  which  places  a  carrier  of 
passengers,  who  has  human  lives  in  his  bailment,  under  a  severe  and 
exacting  rule  of  care.  But  why  the  same  severe  and  exacting  rule 
should  not  obtain  in  the  case  of  an  owner  of  machinery  who  employs 
men  to  work  by  it,  which  when  defective  may  be  highly  dangerous  to 
them,  affords  a  nice  opportunity  for  casuistry. 


Cdstodt  of  Childben:  Rights  of  Guardians  Appointed  in  Differ- 
ent States. —  The  rule  that,  in  determining  the  question  of  right  to 
the  custody  of  a  child,  strictly  legal  rights  will  give  way  to  the  interest 
of  the  child,  is  well  illustrated  by  the  case  of  Kelsey  v.  Ghreen^^ 
recently  decided  by  the  Supreme  Court  of  Errors  of  Connecticut,  where 
it  appeared  that  Green  was  appointed  guardian  of  a  minor  by  a  court 
in  Connecticut,  where  the  minor  had  had  his  actual  dwelling-place  for 
several  years.  Eelsey  was  afterwards  appointed  guardian  of  such 
ward  by  a  proper  court  in  another  State,  where  the  technical  domicile 
of  the  minor's  father  was,  on  the  father's  application.  It  was  held 
that,  in  determining  a  contest  between  such  guardians  as  to  the  cus- 
tody of  the  minor,  the  court  should  consider  the  interests  of  the  minor. 


Constitutional  Law  :  Appligabiutt  of  State  Statutes  Bbqulating 
THE  Rights  of  fiMPLoris  to  Federal  Court  Receivers. —  In  1890  the 
legislature  of  Ohio  passed  a  statute,  the  third  section  of  which  pro- 
vides that  'Mn  all  actions  against  the  railroad  company  for  personal 
injury  tp,  or  death  resulting  from  personal  injury  of,  any  person  while 
in  the  employ  of  such  company,  arising  from  the  negligence  of  such 
company  or  any  of  its  officers  or  employes,  it  shall  be  held,  in  addition 
to  the  liability  now  existing  by  law,  that  every  person  in  the  employ  of 

*  37  Ati.  Rep.  679. 
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such  company,  actually  having  power  or  authority  to  direct  or  control 
any  other  employ^  of  such  company,  is  not  the  fellow-servant,  but 
superior  of  such  other  employ^,  also  that  every  person  in  the  employ 
of  such  company  having  charge  or  control  of  employes  in  any  separate 
branch  or  department,  shall  be  held  to  be  the  superior  and  not  fellow- 
senrant  of  employes  in  any  other  branch  or  department  who  have  no 
power  to  direct  or  control  in  the  branch  or  department  in  which  they  are 
employed."  In  the  case  of  Pierce  v.  Van  Ihaen}  recently  decided  in 
the  Circuit  Court  of  Appeals  for  the  Sixth  Circuit,  it  became  a  question 
whether  this  statute  was  operative,  so  as  to  govern  the  rights  of 
employ^  of  receivers  operating  railroads  under  the  appointment  and 
control  of  courts  of  the  United  States.  The  case  was  tried  at  circuit 
before  that  very  learned  and  excellent  judge,  Hon.  £.  S.  Hammond, 
who  resolved  this  question  in  the  afl^rmative.  His  decision  has  now 
been  affirmed  on  appeal  in  a  very  able  and  satisfactory  opinion  written 
by  Mr.  Justice  Harlan,  notwithstanding  two  State  decisions  which  have 
held  the  contrary.' 


Nbgligbncb  :  Municipal  Corporations  —  Injury  to  a  Fireman 
THROUGH  Obstruction  in  Street  —  Liabilitt  op  Citt. —  The  decision 
of  the  New  York  Court  of  Appeals  in  the  case  of  FarUyv,  New  Tork,^ 
commends  itself  for  its  justice  and  good  sense.  The  court,  in  substance, 
holds,  reversing  the  Appellate  Division  of  the  Supreme  Court  and  also 
the  court  of  nisiprius^  that  a  city  is  under  the  same  obligations  to  keep 
its  streets  free  from  dangerous  obstructions  for  the  safety  of  its  fire- 
men when  proceeding  rapidly,  as  they  must,  to  the  scene  of  a  fire,  as 
for  any  other  traveler ;  and,  further,  that  a  statute  limiting  the  speed 
at  which  horses  may  be  driven  in  the  streets,  to  five  miles  an  hour,  has 
no  application  to  the  vehicles  of  the  fire  department  on  their  way  to 
fires. 


Constitutional  Law:  Ex  post  paoto  Laws  — Vaumtt  of  a 
Statute  Disquauptino  as  a  Medioal  Practitioner  one  who  has 
Previously  been  Convicted  of  a  Felony. —  In  the  case  of  People  v. 
Hawker^^  decided  by  the  New  York  Court  of  Appeals  in  March  last,  it 
is  held,  by  a  divided  court,  that  a  statute  of  that  State  providing  that  no 

1  78  Fed.  Rep.  692.  *  46  N.  E.  Rep.  506;  s.  e.  16  N.  Y. 

>  Henderson  v.  Walker,  66  Ga.  481 ;      Law  Jour.  148. 
CampbeU  v.  Cook,  86  Tex.  680,  684.  *  46  N.  E.  Rep.   607;  #.  c  16  N.  Y. 

Law  Jour.  142. 
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person  shall  practice  medicine  who  has  ever  been  convicted  of  a  f elon j 
by  any  court,  applies  to  persons  who  had  been  convicted  of  a  felony 
before  the  passage  of  the  act.  As  to  such  persons  the  statute  is  not  an 
ex  post  facto  law,  but  is  constitutional.  Judge  O'Brien  dissented,  on 
the  ground  that  the  statute  operated  to  impose  an  additional  punishment 
for  an  offense  committed  and  punished  at  the  time  of  its  enactment, 
and  that  it  was  hence  an  ex  post  facto  law  and  therefore  unoonstitu- 
tionaL  The  dissenting  opinion  seems  to  be  the  sound  one.  If  the  case 
is  carried  to  the  Supreme  Court  of  the  United  States  the  decision  will 
probably  be  reversed. 


Recefvers:  Power  of,  to  Borrow  Monet. —  In  the  case  of  Caker. 
Mohuriy^  the  Supreme  Court  of  the  United  States,  in  a  case  arising  upon 
the  accounts  of  a  receiver,  had  occasion  to  consider  the  power  of  a 
receiver  to  incur  fresh  obligations  and  charge  them  upon  the  estate  in 
his  hands.  The  court,  in  a  brief  opinion  by  Mr.  Justice  Brown,  held, 
in  substance,  that  a  receiver  has  power  to  incur  obligations  for  supplies 
and  materials  incidental  to  the  business  which  the  court  permits  him  to 
continue  and  carry  on.^  The  court  accordingly  held  that  the  borrow- 
ing of  money  by  a  receiver,  on  the  furniture  and  other  personal  prop- 
erty in  a  hotel,  may  be  authorized  by  the  court,  in  order  to  prevent  the 
closing  of  the  hotel  and  the  loss  of  the  good-will  of  its  business  during 
the  pendency  of  a  suit  for  foreclosure. 


Constitutional  Law  :  Dblboation  of  Legislative  Power  —  Delb- 
OATiON  of  Power  to  Prescribe  Marks  on  Packages  of  Oleoiiarga- 
RiNB. —  In  the  case  of  Ee  KoUocky^  the  Supreme  Court  of  the  United 
States  hold  that  the  provision  in  the  act  of  Congress  of  August  2,  1886, 
defining  butter  and  imposing  a  tax  upon  the  manufacture,  etc.,  of  oleo- 
margarine,^ that  the  marks,  brands  and  stamps  to  be  placed  on  pack- 
ages of  oleomargarine  (the  omission  of  whichis  made  a  criminal  offense) 
shall  be  designated  by  the  Commissioner  of  Internal  Revenue,  involves 
no  unconstitutional  delegation  of  power  to  determine  what  acts 
shall  be  criminal,  since  the  criminal  offense  is   fully  and  completely 

>  17  Sap.  Ct.  Rep.  100;  affirming  8.  U.  8.  126,  186;  and  Thompson  w, 
c.  8  D.  C.  App.  60.  Phoonlz  Ins.  Co.,  186  U.  8.  287,  298. 

<  Citing    Barton    v.    Barbour,   104  •  17  8np.  Ct.  Rep.  444. 

4  24  Stat.  209,  c.  840. 
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defined  by  the  act,  and  the  designation  of  the  marks,  brands  and  stamps 
is  merely  the  discharge  of  an  administrative  function,  needful  to  the 
operation  of  the  machinery  of  the  law. 


Statute  of  Frauds  :  Aorebmbnts  not  to  be  Performed  wrrmN  thb 
Tear  —  Aoreememt  to  Maimtaik  a  Bailwat  Switch. —  In  the  case  of 
Warner  v.  Texas  <fec.  B.  Co.^^  Mr.  Justice  Gray  was  assigned  to  write 
the  opinion  of  the  Supreme  Court  of  the  United  States  upon  a  quesUon 
calling  into  play  the  learning  and  habit  of  patient  research  for  which  he 
is  so  much  distinguished.  The  action  was  against  a  railway  company 
upon  a  contract  whereby  the  company  agreed  that  if  the  plamtilf  would 
grade  the  ground  for  a  switch,  and  put  on  the  ties,  at  a  certain  point  on 
the  defendant's  railroad,  the  defendant  would  put  down  the  rails  and 
maintain  the  switch  for  the  plaintiff's  benefit  for  shipping  purposes  as 
long  as  he  needed  it.  The  defendant  pleaded  that  the  contract  was 
oral,  and  within  the  statute  of  frauds,  because  it  was  ^^  not  to  be  per- 
formed within  one  year  from  the  making  thereof,"  and  because  it  was 
'^  a  grant  or  conveyance  by  this  defendant  of  an  estate  of  Inheritance, 
and  for  a  term  of  more  than  one  year,  in  lands."  The  court  held, 
reversing  the  Court  of  Appeals  for  the  Eighth  Circuit,  that  the  agree- 
ment was  not  one  to  be  performed  within  a  year,  and  that  it  was  not  a 
grant  of  an  estate  in  land  for  a  term  of  more  than  one  year  within  the 
meaning  of  the  Texas  statute.  The  Supreme  Court  of  Texas  bad 
already  put  a  construction  upon  its  statute  in  conformity  with  this  view, 
holding  that  ^'  an  agreement  which  mayor  may  not  be  preformed  within 
a  year  is  not  required  by  the  statute  to  be  in  writing:  it  must  appear 
from  the  agreement  itself  that  it  is  not  to  be  performed  within  a  year." ' 
And  the  court  shows  that  the  English  statute  of  frauds,  with  a  similar 
provision,  came  to  this  country  with  a  similar  interpretation  upon  it, 
and  that  such  has  been  the  generally  accepted  interpretation  put  upon 
it  by  the  American  courts.  Upon  the  second  contention,  that  this  was 
a  grant  or  conveyance  of  an  estate  of  inheritance  or  freehold,  or  a  con- 
tract for  the  sale  of  real  estate,  or  a  lease  thereof,  for  a  longer  term 
than  one  year,  within  another  clause  of  the  Texas  statute,  —  the  court 
drew  attention  to  the  fact  that  the  statute  could  not  be  made  to  apply 
to  the  contract  in  the  case  at  bar,  and  that,  in  re-enacting  the  English 

1  17  Sop.   Ct.  Rep.   147;  reversing     See  also  Thomas  o.  Hammond,  47  Tex. 
8,  c.  18  U.  S.  App.  286.  42;  Weatherford  &c.  R.  Co.  v.  Wood, 

«  Thouvenln  v.  Lea,  26  Tex.  612.      88  Tex.  191. 
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statute,  the  legislature  of  Texas  had  omitted  the  words  ^'  or  any  un- 
certain interest  of,  in,  to,  or  out  of  ''  lands  or  tenements,  and  the 
further  words  '^  or  any  interest  in  or  concerning  them." 


Hotficms:    Criminal   Evidence  —  Dying   Declarations   Impeach* 

ABLE  BT  Ck>NTRAPICTORT  STATEMENTS   OF  THE  DECEASED. In  CarvSr  V, 

United  States,^  the  Supreme  Court  of  the  United  States  hold  that  con- 
tradictory statements,  made  by  the  deceased  at  the  time  of  making  a 
dying  declaration,  are  competent  evidence,  as  tending  to  impeach  the 
declaration.  The  court  also  hold  that  the  general  rule,  requiring,  for 
the  impeachment  of  a  witness  by  proof  of  previous  contradictory  state- 
ments, a  foundation  to  be  laid  by  asking  him  whether  he  made  such 
statements,  does  not  extend  to  cases  of  dying  declarations.  The  theory 
of  this  view  is  that,  as  the  admission  of  dying  declarations  as  evidence 
stands  on  a  peculiar  footing,  the  accused  is  entitled  to  any  advantage 
he  may  have  by  reason  of  being  deprived  of  the  right  of  cross-examina- 
tion. 


Constitutional  Law  :  Poucs  Power  op  the  States  —  Interference 
WITH  Interstate  Commerce  and  with  United  States  Mail.  —  In  the 
case  of  Oladson  v.  Minnesota^^  the  Supreme  Court  of  the  United'States 
rule  the  following  propositions  in  an  opinion  written  by  Mr.  Justice 
Gray:— 

1.  A  railroad  aided  by  lands  granted  nnder  an  act  of  Congress  with  a  provis- 
ion that  the  road  shall  remain  a  public  highway  for  the  use  of  the  government, 
free  from  all  toll  or  other  charge  for  transportation  of  property  or  troops  of 
the  United  States,  and  that  it  shall  transport  mails  at  prices  fixed  by  Congress 
or  the  Postmaster  General,  and  permitting  connection  with  another  railroad,  is 
not  thereby  exempted  from  the  operation  of  a  State  law  requiring  trains  to  stop 
at  a  couuty  seat. 

2.  A  reasonable  exercise  of  the  police  power  of  the  State  requiring  railroad 
trains  to  stop  at  all  stations  at  county  seats  does  not  take  the  property  of  the 
railroad  company  without  due  process  of  law. 

8.  A  railroad  train  running  between  two  points  within  the  same  State, 
although  carrying  passengers  who  are  to  be  transferred  to  another  train  of  the 
same  company  which  will  carry  them  to  another  State,  is  not  exempt  from  a 
State  law  requiring  it  to  stop  at  county  seats,  on  the  ground  that  this  consti- 
tutes an  interference  with  interstate  commerce. 

1  17  Sup.  Ct.  Bep.  228.  <  17  Snp.  Ct.  Rep.  627;  affirming  $, 

c.  57  Minn.  38o. 
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4.  A  train  carrytng  United  States  mails  is  not  exempt  from  the  operation  of 
a  State  law  requiring  all  regular  passenger  trains  to  stop  at  all  stations  at 
county  seats. 


Beobtvers  of  Railroads  :  Liabilitt  op  Rboboanized  Coxpaiit  for 
Torts  of  Rbcbiyers. —  In  Texas  &c.  B.  Co.  v.  Manton,^  lately  decided 
by  the  Supreme  Court  of  the  United  States,  the  court,  affirming  the 
court  below,^  held  two  important  propositions  with  reference  to  rail- 
way receivers.  The  first  is  that  a  railroad  company  which  procures  or 
acquiesces  in  the  withdrawal  of  a  receivership  and  the  dischai^e  of  the 
receiver  and  the  cancellation  of  his  bond,  and  accepts  the  restoration  of 
its  road  largely  enhanced  in  value  by  betterments,  may  be  sued  in 
assumpsit  on  a  claim  which  was  valid  against  the  receiver,  but  not  sat- 
isfied by  him  or  by  the  court  which  discharged  him,  —  at  least  when  it 
does  not  claim  that  the  amount  of  the  betterments  was  less  than  the 
demand  sued  on.  The  second  is  that  an  action  for  damages  for  per- 
sonal injuries  received  by  a  passenger  on  a  railroad  in  the  hands  of  a 
receiver,  brought  against  the  receiver  and  the  railroad  company  and 
pending  after  the  restoration  of  the  property  to  it  by  the  receiver,  is 
not  out  off  by  failure  to  present  and  prosecute  the  claim  by  interven- 
tion in  the  receivership  case  under  an  order  requiring  such  claims  to  be 
presented  and  prosecuted  by  a  certain  date  or  be  barred,  where  the 
property  was  not  judicially  sold  or  a  fund  realized  for  distribution,  but 
was  restored  by  the  receiver  to  the  company  enhanced  in  value  from 
the  earnings  of  the  road  far  beyond  the  claim  of  plaintifF. 


Fraudulent  Representations  as  to  Foreign  Law.  —  The  law  of  a 
foreign  State  or  country  is  a  fact^  and  when  any  right  is  claimed  under 
it  in  a  domestic  tribunal  it  is  to  be  proved  as  a  fact.  As  the  judges  of 
the  domestic  tribunals  do  not  take  notice  of  it  judically,  the  unlearned 
citizens  cannot  be  expected  to  do  so.  The  presumption,  grounded 
upon  public  policy,  that  every  one  knows  the  law,  does  not  therefore 
apply  with  respect  to  the  law  of  a  foreign  State  or  country.  Such  law 
being  matter  of  fact,  a  misrepresentation  concerning  it  will  be  a  misrep- 
resentation of  a  fact,  and  not  a  misrepresentation  of  law;  and  will 
hence  constitute  such  a  fraudulent  misrepresentation  as  will  violate  a 
contract  in  favor  of  one  who,  on  the  faith  of  such  a  misrepresentation 
being  true,  has  been  induced  to  enter  into  the  contract  to  his  injury. 

1  17  Snp.  Ct.  Bep.  217.  >  28  U.  S.  App.  US. 
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The  case  of  Wood  v.  Boeder,^  lately  decided  by  the  Supreme  Ck>art  of 
Nebraska,  furnishes  an  interesting  illostration  of  this  principle.  The 
opinion  was  written  by  Harrison,  J. 


BiOHT  OF  Trial  bt  Jury:  Does  not  Prbyent  8pboial  Findinos  of 
Fact. —  In  the  case  of  WcUker  v.  New  Mexico  Ac.  R.  Co.^^  it  is  held 
by  the  Supreme  Court  of  the  United  States  that  a  statute  of  a  territory 
authorizing  special  findings  of  fact  by  the  jury  and  providing  for  judg- 
ment upon  them  if  they  are  inconsistent  with  the  general  verdicti  does 
not  violate  the  right  of  trial  by  jury. 


NSGLIGENOB :     CARRIERS    OF      PaSSBNGBRS  —  DUTT     TO     EeEF    CaRS 

Warm.  —  The  case  of  Taylor  v.  Wabash  B.  Co.^  recently  decided  by 
the  Supreme  Court  of  Missouri,  raises  what  is,  so  far  as  our  recollection 
extends,  a  novel  question  in  the  law  of  negligence.  The  plaintiff  sued 
for  damages  incurred  by  reason  of  a  severe  illness,  due  to  the  cars  of 
defendant,  on  which  he  was  a  passenger,  being  insufficiently  warmed, 
on  the  theory  that  it  is  the  duty  of  a  railroad  company  to  provide  its 
passengers,  not  with  bare  transportation  only,  but  with  a  vehicle  in 
which  they  will  not  be  exposed  to  a  temperature  so  severe  as  to  injure 
their  health.  After  the  evidence  was  in  the  court  instructed  the  jury 
to  return  a  verdict  for  the  defendant.  On  appeal  the  Supreme  Court, 
speaking  through  Mr.  Justice  Barclay,  said : — 

1.  By  accepting  plaintiff  as  a  passenger  upon  the  train,  defendant  became 
obUged  to  discharge  some  other  duties  towards  him  beyond  that  of  mere  eafe 
carriage  to  the  plaintiff *s  destination.  The  principles  of  the  common  law,  as 
applied  to  the  circumstances  of  travel  at  this  day  and  in  this  country,  require 
of  the  carrier  of  passengers  by  raUroad  a  certain  measure  of  attention  which 
we  believe  the  defendant  in  this  action  did  not  f  uUy  meet.  To  qnote  a  recent 
writer  on  this  topic:  *<  The  duty  of  the  carrier  extends,  not  only  to  the  furnish- 
ing of  safe  vehicles,  but  also  to  the  supplying  them  with  such  accommodations 
as  are  reasonably  necessary  for  the  welfare  and  comfort  of  his  passenger.  This 
duty  would  imdoubtedly  include  the  supplying  them  with  seats,  if  a  day  car  or 
vehicle;  with  proper  berths,  if  a  sleeping  car;  with  warmth  in  cold  weather; 
with  light  at  night,"  etc.*  I^  the  case  at  hand  defendant  was  notified  of  the 
plaintlff^s  suffering  from  want  of  proper  or  insufficient  heat  in  the  car.  Not- 
withstanding such  notice,  repeatedly  given,  defendant  omitted  to  comply  with 

»  70  N.  W.  Rep.  21.  »  Hutch.  Carr.   [Mechem's  2d  ed., 

>  17   Sup.   Ct.   Rep.  421;  affirming      IS91],  Sec.  6I6d. 
$.  e.  84  Pac.  Bep.  48. 
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the  demands  of  its  duty,  although  it  appears  from  the  eyidence  that  the  train 
made  many  stops  at  stations  along  the  route.  Defendant,  it  may  fairly  be  in- 
ferred, had  ample  opportunity  to  supply  the  needed  heat,  had  it  seen  lit.  Such, 
at  least,  is  the  showing  of  facts  which  plaintiff  makes;  and  the  truth  of  it,  he 
is  entitled  to  have  submitted  to  the  proper  triers  of  the  facts.  The  plaintifTs 
case  is  not  founded  on  any  claim  for  mere  discomfort  on  his  Journey.  It  Is 
founded  on  the  theory  that  he  ultimately  suffered  a  severe  illness  and  impair- 
ment of  his  ability  to  work,  as  a  direct  consequence  of  the  cold  he  contracted 
on  the  ride  with  defendant  of  which  he  complains.  His  testimony  tends  to 
sustain  that  theory;  and  he  was,  we  think,  entitled  to  go  to  the  jury  upon  it.^ 


Ratification  by  Municipal  Corporations.  —  In  Schusslej  v.  Henne- 
pin Co.^^  the  Supreme  Coui*t  of  Minnesota  found  occasion  to  apply  the 
doctrine  that  although  a  municipal  corporation  may  not  be  liable 
originally  for  the  unauthorized  and  unlawful  trespass  of  its  officers, 
though  done  colore  officii^  yet  it  may  make  itself  liable  by  ratifying  or 
adopting  their  unlawful  act  as  by  accepting  and  retaining  the  benefits 
of  it.  The  case  was  one  where  the  county  commissioners  of  Hennepin 
County  damaged  thp  mill  of  the  plaintiff  by  building  a  dam  across  the 
Minnehaha  creek  for  the  purpose  of  maintaining  the  water  in  Lake 
Minnetonka  at  a  navigable  height.  The  court  held  that  the  county 
could  not  come  into  court  and  plead  that  it  ought  to  be  absolved  from 
liability  for  the  wrong  done  by  its  officers,  while  attempting  to  uphold 
that  wrong  and  persist  in  its  continuance. 


Constitutional  Law:  Pouce  Power  —  Destruction,  without  Com- 
pensation, OF  Trees  Having  Contagious  Diseases. —  One  of  the  best 
discussions  of  that  branch  of  the  police  power  which  authorizes  the 
destruction  of  substances  from  which  contagious  diseases  may  be  com- 
municated, without  compensation  to  the  owner,  is  found  in  the  decision 
of  the  Supreme  Court  of  Errors  of  Connecticut  in  State  v.  Maine.^ 
The  opinion  is  written  by  Mr.  Justice  Baldwin.  It  deals  priucipally  ' 
with  the  refusal  of  the  court  to  instruct  the  jury  that,  if  they  should 
find  that  the  yellows  is  not  a  contagious  disease  endangering  other 
trees,  the  property  of  others,  a  tree  so  diseased  was  not  a  public  nui< 
sance,  and  the  statute  was  an  invasion  of  the  rights  of  property  of  citi- 

1  CltiDg  Turrentine  v.  Railroad  Co.      Co.  v,  Hyatt  (1896  Tex.  Civ.  App.)r 
(1885),  92  N.  C.  638;  Hastings  v.  RaU-     48  S.  W.  677. 
road  Co.  (1892),  58  Fed.  224 ;  Railway  <  70  N.  W.  Rep.,  6. 

*  37  Atl.  Rep.  80. 
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zens,  etc.  It  is  plain  at  a  glance  that  this  request  for  an  instruciion 
involved  an  appeal  from  the  legislature  to  a  jury  upon  a  question  of 
scientific  knowledge  and  experience,  which  the  legislature  must  be  pre- 
sumed to  have  carefully  investigated  before  it  passed  the  statute 
authorizing  the  public  authorities  to  destroy  trees  found  to  be  infected 
with  this  disease.  The  court,  however,  dealt  with  it  somewhat 
differently.  The  court  said  that  the  fact  that  this  disease  existed 
and  was  one  of  a  serious  character  was  a  fact  of  which  the  court 
would  take  judicial  notice.  It  therefore  need  not  be  proved, 
since  what  is  judicially  known  is  regarded  as  established.  Being 
an  established  fact  for  the  purposes  of  the  case,  it  was  not  to  be 
submitted  to  the  jury.  ''  Judicial  notice,"  said  the  court,  ^^  takes 
the  place  of  proof,  and  is  of  equal  force.  As  a  means  of  estab- 
lishing facts,  it  is  therefore  superior  to  evidence.  In  its  appropriate 
field,  it  displaces  evidence ;  since,  as  it  stands  for  proof,  it  fulfills 
the  object  which  evidence  is  designed  to  fulfill,  and  makes  evidence  un- 
necessary.^ The  true  conception  of  what  is  judicially  known  is  that  of 
something  which  is  not,  or  rather  need  not,  unless  the  tribunal  wishes 
it,  be  the  subject  of  either  evidence  or  argument  —  something  which  is 
already  in  the  court's  possession,  or,  at  any  rate,  is  so  accessible  that 
there  is  no  occasion  to  use  any  means  to  make  the  court  aware  of  it.^ 
If,  in  regard  to  any  subject  of  judicial  notice,  the  court  should  permit 
documents  to  be  referred  to  or  testimony  introduced,  it  would  not  be, 
in  any  proper  sense,  the  admission  of  evidence,  but  simply  a  resort  to 
a  convenient  means  of  refreshing  the  memory,  or  making  the  trier 
aware  of  that  of  which  everybody  ought  to  be  aware.  ^  The  defendant 
therefore  had  no  right  to  have  the  jury  pass  upon  the  danger  of  contag- 
ion from  trees  affected  by  the  yellows,  as  a  means  of  determining  the 
constitutionality  of  the  statute,  by  such  verdict  as  they  might  render 
under  the  instructions  of  the  court.  It  was  for  the  court  to  take  notice 
that  it  was  a  disease  which  might  be  contagious.^  This  being  estab- 
lished, the  validity  of  the  statute  became  a  matter  of  pure  law.  Police 
legislation  for  the  extirpation  of  a  disease  of  such  a  nature,  which  the 
legislative  department  deems  dangerous  to  the  public  welfare,  cannot 
be  pronounced  invalid  by  the  judicial  department  by  reason  of  any  dif- 
ference of  opinion,  should  one  exist,  between  these  two  agencies  of 
government,  as  to  the  probability  of  such  danger.     If  the  law  may  be 

>  Brown  v.  Piper,  91  U.  8.  87,  48;  «  gtate  v.  Morris,  47  Conn.  179, 180. 

Com.  V.  MarzjTDski,  149  Mass.  68;  21  <  Norwalk  Gaslight  Co.  v.  Borough 

N.  E.  228.  of  Norwalk,  G3  Conn.  495,  525,  527;  28 

«  Thayer  Cas.  Kv.  20.  Atl.  32. 
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an  appropriate  means  of  protecting  the  public  health  and  the  agricol- 
tural  interests  of  the  State,  it  is  for  the  legislature  alone  to  determine 
as  to  its  adoption.  It  may  have  been  the  opinion  of  the  General  As- 
sembly that  peach  growers  in  general  would  abandon  their  business 
from  dread  of  contagion  from  orchards  infected  by  the  yellows.  In 
such  a  case,  whether  their  apprehensions  were  well  founded  or  ill 
founded  would  be  immaterial,  unless  it  also  appeared  that  there  could 
be  no  reasonable  grounds  for  them.  A  widespread  apprehension 
throughout  the  community  justifies  itself,  and  is  a  sufficient  basis  for 
legislative  action  towards  the  removal  of  the  cause,  real  or  supposed, 
of  the  danger  apprehended,  when  this  cause  is  a  deadly  disease  of  a 
food-producing  tree.^  The  destruction  of  the  infected  trees  by  order 
of  a  public  official,  after  due  inspection,  is  a  remedy,  which,  however 
severe,  is  one  appropriate  to  the  end  in  view,  and  may  properly  be  en- 
forced without  any  preliminary  judicial  inquiry,  as  well  as  without  any 
compensation  to  the  owner  for  resulting  loss."  ' 


PbIMCIPAL  and   SuBBTT:    SuBBOGATIOM SUBBOOATION  OF  SiTRBTT  TO 

THE  Rights  of  the  UNrrBD  States  as  Pbinoipal. —  In  the  case  of 
Prairie  State  National  Bank  v.  United  Sta^tes,^  the  Supreme  Court  of 
the  United  States,  in  a  learned  and  satisfactory  opinion  by  Mr.  Justice 
White,  held  that  a  surety  who  completes  a  contract  with  the  United 
States  on  the  contractor's  default  is  subrogated  to  the  rights  which  the 
United  States  might  assert  against  a  fund  created  by  the  retention  of  10 
per  cent  of  the  sums  estimated  from  time  to  time  as  the  value  of  the 
work  done,  in  order  to  insure  its  completion;  and  this  right  relates 
back  to  the  making  of  the  contract,  and  is  superior  to  any  equitable 
lien  asserted  by  a  bank  for  moneys  advanced  to  the  contractor  without 
the  surety's  knowledge  before  he  began  to  complete  the  work. 

1  Bissel  V.  Davison,  65  Conn.   188,  sylvania,  127  U.  S.  678,  685;  8  Sap.  Ct. 

191 ;  83  Atl.  848.  992,  1257. 

<  atlng  State  v,  Wordin,  56  Conn.  *  17  Sup.  Ct.  Rep.  142. 

216,  226;  14  AU.  801;  Powell  v.  Penn- 
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8MITB  OH  BB0BI7SBSHIP8.— The  Law  of  BaoelYenhlps  as  eatabllahed  and  AppUed  In  the 
United  States,  Qreat  Britain  and  her  Colonies,  with  Prooedore  and  iy>rms.  By  John  W. 
Smith,  Esq.,  of  the  Ohloago  Bar.  Lawyers*  Oo-operatiye  PobUshlng  Oompany,  Bochester, 
New  York.    1897. 

This  is  the  latest  work  on  a  very  important  subject.  It  has  already  acquired 
considerable  favor  with  the  profession  and  seems  destined  to  hold  its  field. 
We  have  used  it  in  several  instances  with  advantage.  If  we  were  to  attempt  to 
draw  it  into  comparison  with  other  works  on  the  same  subject,  we  should  say 
that,  while  it  is  possibly  not  written  in  a  style  equal  to  that  of  the  work  of  Mr. 
High,  it  collates  and  cites  a  great  many  more  cases  than  any  other  work  on  the 
subject,  which  is  a  very  important  consideration  to  a  judge  or  practicing 
lawyer.  Its  value  is  enhanced  by  a  collection  of  legal  iforms.  and  it  has  a 
thorough  index.    It  is  well  printed. 

Kbiib*8  SxjmMMMxn  TO  WiLTSOB  ON  MOBTOAOB  FosBOLOSURBS.— A  Treatise  on  the  Law 
and  Practice  of  Foreclosing  Mortgages  on  Real  Property  and  of  Eemedies  Collateral 
thereto,  with  Forms.  By  Charlbs  Hastings  Wiltsib,  of  the  Bochester  Bar.  With  a  sup- 
plement bringing  the  Work  down  to  March,  1897,  and  Additional  Chapters  on  Mortgage 
Bedemptions,  by  Jambs  M.  Kbrb,  of  the  New  Tork  Bar,  Author  of  etc,  etc  In  two 
Volumes.    Vol.  H.   Bochester,  New  York.    Williamson  Law  Book  Company.    1897. 

This  so-called  "  Supplement "  we  understand  to  be  merely  another  volume 
upon  the  same  subject  as  the  first.  The  original  work  of  Mr.  Wiltsie  related 
to  mortgage  foreclosures  in  the  State  of  New  York.  This  work  relates  to 
mortgage  foreclosures  under  the  American  law  generally.  Those  who  are 
acquainted  with  the  other  works  of  Mr.  Kerr,  who  is  understood  to  be  the  ex- 
clusive author  of  this  volume,  as  he  was  of  its  former  edition,  will  expect  in  its 
pages  thoroughly  good  professional  work,  and  it  is  believed  that  they  will  not 
be  disappointed.  Mr.  Kerr  has  long  followed  the  practice  of  collecting  and 
classifjring,  day  by  day  as  they  appear,  all  the  published  decisions  on  subjects 
covered  by  his  existing  works.    This  makes  his  revision  thorough. 

Ball4B]>'8  ABiruAL  OF  THB  LAW  OF  Rbal  Pbofbbtt,  VOL.  IV,  1896.—  The  Annual  of 
the  Law  of  Real  Property:  Being  a  Complete  Compendium  of  Beal  Estate  Law.  Em- 
bracing all  Current  Case  Law.  Carefully  selected.  Thoroughly  annotated,  and  greatly 
epitomized.  Comparative  statutory  constructions  of  the  Laws  of  the  several  States ; 
and  exhaustive  treatise  upon  the  most  Important  branches  of  the  Law  of  Beal  Property. 
Edited  by  Tilohmah  E.  Ballabd  and  Bmbbson  E.  Ballard,  authors  of,  etc,  etc. 
Volume  IV,  1896,    Crawsfordsville,  Indiana.    The  Ballard  Publishing  Company.     1897. 

Former  annuals  of  this  series  have  been  noticed  in  this  publication.  This 
annual,  which  consists  of  962  large  law  pages,  presents  the  case  law  of  the  year 
1895  upon  all  branches  of  tbe  law  of  real  property,  and  we  believe  collects  all 
the  important  American  decisions  upon  this  very  extensive  department  of  the 
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law.  The  aothora  say  that  they  have  not  assomed  to  say  that  any  case,  how- 
ever weak.  Is  of  no  valae,  but  that  they  have  preserved  them  all,  while  at  the 
same  time  taking  pains  to  Indicate  the  character  and  relative  Importance  d 
each.    The  index  at  the  close  of  this  volume  covers  the  entire  series. 


HocHBSiMSR  ON  Orimbs  ahd  OsiMiifAL  PROCSDUBS.— The  Lftw  Of  OrimM  and  Orimlnal 
Prooedare.  Inolodiiiff  Forms  and  PreoedenU.  By  Lbwis  Hoohhbimsr,  of  the  Baltt- 
more  Bar.    Baltimore :  Harold  B.  Scrtrnger.    1897. 

The  text  of  this  book  contains  504  pages  of  good  sized  type,  well  leaded. 
Any  one  at  all  acquainted  with  the  subject  must  know  that  the  American  Law 
of  Crimes  and  Criminal  Procedure  can  not  be  adequately  or  properly  stated  in 
so  small  a  compass,  no  matter  how  great  the  effort  to  avoid  commentary  and 
verbiage.  This  work  will  not  displace  any  of  the  standard  treatises  on  Criminal 
Law  and  Procedure,  though  it  may  supply  dlfflciencies  in  some  of  them. 

McCuLiif  OH  CBnoNAL  Law.^A  Treatise  on  the  Criminal  Law  as  now  Administered  In 
the  United  Sutes,  by  Em un  MoOlaik,  A.  M.,  LL.D.,Ohanoellor  of  the  Law  Department 
of  the  State  University  of  Iowa.    In  two  Vohtmei.   Chicago :  Oallayhan  A  Co.    1887. 

This  is  an  attempt  to  state,  in  the  space  of  1267  pages  of  the  ordinary  law 
size  and  ty:>e,  the  whole  American  law  of  crimes  and  criminal  procedure.  This 
can  not  be  property  done  in  so  small  a  compass.  We  advance  this  view  with 
confldcnce  and  without  reserve. .  We,  at  the  same  time,  admit  that  this  aothor 
has  furnished  in  this  compass  a  very  great  amount  of  information,  without 
detail  and  in  the  must  compressed  way.  The  claim  is  put  forward  by  his 
publishers  that  he  cites  5,000  cases  in  excess  of  any  other  work  on  the  criminal 
law.  This  may  be,  and  doubtle^^s  is  so.  If  it  is  so,  this  makes  the  present 
work  of  vastly  more  value  over  any  other  work  on  the  same  subject.  The  writer 
of  this  notice  has  used  this  work  with  reference  to  one  subject  in  the  criminal 
law  on  which  he  had  occasion  to  make  a  brief.  He  tracked  the  cases  cited  by 
the  author  down,  one  after  another,  and  came  to  this  impression:  that  the 
author  has  possibly  not  succeeded  any  better  than  some  of  his  predecessors, 
and  not  as  well  as  some  of  them,  in  writing  a  book  from  which  the  law  can  be 
learned  from  the  mere  reading  of  his  text;  but  that,  in  furnishing  keys  by 
which  the  diligent  searcher  may  discover  and  unlock  the  store-houses  of  that 
law,  he  has  surpassed  all  others.  His  work  impresses  us  as  deserving  to  be 
characterized  as  a  highly  condensed  and  very  meritorious  digest,  dealing  only 
T^th  ultimate  points  and  principles,  and  not  going  into  much  detail  in  the  way 
of  explanation.  We  like  bis  system  of  treatment  in  one  respect  very  much: 
Under  the  bead  of  each  particular  crime  he  undertakes  to  give  the  law  relating 
not  only  to  that  crime,  but  to  the  procedure  with  reference  to  it,  including 
forms  of  indictments,  pleas,  etc.  He  also  collects  and  states,  in  a  very  con- 
densed manner,  what  the  courts  have  held  with  reference  to  the  necessary 
averments  in  indictments  for  each  particular  crime  of  which  he  treats.  Prof. 
McLaln  is  an  able  man.  He  is  one  of  the  best  legal  educators  in  this  country. 
It  may  be  supposed  that,  in  his  office  of  instructor  or  lecturer  on  the  criminal 
law,  he  has  wrought  this  work  out  from  the  original  sources :  the  statutes  and 
judicial  decisions.  We  are  glad  to  say  that  we  see  in  it  no  evidence  of  shining 
by  borrowed  light  which  Is  seen  in  the  works  of  one  and  possibly  more  of  the 
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Other  law  professors.  This  admirably  arranged,  highly  condensed,  and 
thoroughly  wronght-OQt  work  will  fnmlsh  a  tempting  bait  to  the  expert  thieves 
employed  on  certain  legal  encydopoedlas,  partly  written  and  partly  stolen, 
which  are  going  through  the  press. 

Bbpobt  of  thx  Unitbd  States  Commission  on  Boundary  bbtwbbn  Vbnszubla  and 
British  Quiana,  with  aooompantino  Trbatisbs  Atn>  Dooumbnts,  and  a  Volumb 
OF  Maps.    Wathlngton,  D.  O.    GoTemment  Printing  Office.    1897. 

Our  readers  will  recall  the  purposes  for  which  this  very  peculiar  commission 
was  organ Ized.  Great  Britain  undertoolc  to  bully  the  weak  republic  of  Venezuela 
into  surrendering  a  portion  of  the  territory  claimed  by  that  republic,  in  which 
discoveries  of  gold  had  been  made  and  which  were  being  exploited  by  British 
subjects.  In  the  enforcement  of  what  is  called  the  Monroe  Doctrine,  the  Presi- 
dent of  the  United  States  determined  to  interfere  to  the  extent  of  preventing 
any  unjust  spoliation  of  the  weak  American  republic.  Tills  attempt  had  not 
been  made  until  after  a  long  long  correspondence  on  this  subject  between  this 
country  and  Great  Britain,  in  which  some  of  the  letters  of  Lord  Salisbury,  the 
British  premier,  assumed  a  tone  of  contemptuousness  bordering  on  Insult. 
Under  the  recommendation  of  the  President  of  the  United  States  made,  In  a 
special  message  to  Congress,  a  commission  was  raised,  not  to  arbitrate  or 
decide  anything  between  the  contending  parties,  but  merely  to  make  an  investl* 
gatiOn^and  advise  the  President  where  the  merits  of  the  case  lay.  That  investi- 
gation has  now  been  made,  and  the  commission  has  made  its  report,  which 
contains  no  recommendation;  for  the  reason  that^  while  its  deliberations  were 
in  progress,  a  tripartite  treaty  was  made  between  Great  Britain,  the  United 
States  and  Venezuela  for  the  arbitration  of  the  matter  in  dispute.  The  investi- 
gations and  publications  of  the  commission  will  be  of  great  value  to  the  arbi- 
trators, and  will  greatly  aid  them  in  arriving  at  a  just  result. 

The  history  of  this  arbitration,  together  with  the  portraits  of  the  arbitrators 
and  of  the  royal  umpire,  is  given  in  our  last  number.  The  publications  of  the 
commission  now  before  us,  and  which  cannot  be  too  highly  praised,  consist  of 
four  volumes,  as  follows :  Volume  I :  The  Report  of  the  Commission,  together 
with  several  Historical  Reports  by  experts  employed  by  the  commission. 
Volume  II:  Documents  from  the  Dutch  Archives,  prepared  by  Professor  Burr, 
together  with  certain  miscellaneous  Documents  furnished  by  the  Venezuelan 
government.  Volume  III:  Cartographical  Reports.  Volume  IV:  A  magnifi- 
cent atlas  comprising  seventy-six  maps,  reproducing  many  of  the  ancient  maps 
which  bear  on  the  question  of  this  disputed  boundary. 

It  will  be  recalled  that  the  members  of  this  commission  were  Hon.  David  J. 
Brewer,  an  Associate  Justice  of  the  Supreme  Court  of  the  United  States;  R. 
H.  Alvey,  formerly  Chief  Justice  of  the  Court  of  Appeals  of  Maryland,  but  now 
Chief  Justice  of  the  Supreme  Court  of  the  District  of  Columbia;  Frederick  R. 
Coudert,  a  distinguished  lawyer  of  New  York,  who  was  one  of  the  counsel  for 
our  government  in  the  fur  seal  arbitration;  Daniel  C.  Gilman,  President  of 
Johns  Hopkins  University;  and  Andrew  D.  White,  lately  President  of  Cornell 
University,  but  recently  appointed  our  envoy  to  Russia.  It  will  be  noticed  that 
a  majority  of  this  commission  are  lawyers,  and  that  two  of  them  are  judges.  It 
will  also  be  noticed  that  in  the  commission  appointed  to  arbitrate  the  question 
raised  by  the  treaty  between  Great  Britain  and  the  United  States  with  the  con- 


Digitized  by 


Google 


800  31    AMERICAN   LAW   REVIEW. 

sent  of  Venezuela,  the  four  arbitrators  appointed  are  ail  of  tliem  judges,  —  one 
of  them  being  the  Chief  Justice  and  the  other  an  Associate  Justice  of  the 
Supreme  Court  of  the  United  States;  the  other  two  being  among  the  highest 
judicial  functionaries  in  England.  The  King  of  Sweden  will  doubtless  appoint, 
if  he  has  not  done  so  already,  a  distinguished  jurist  of  Sweden  or  Norway,  to 
represent  him  as  president  of  this  Commission  of  Arbitration.  The  fact  that 
great  international  questions  are  now  remitted  to  the  decision  of  judges,  bj 
conventions  between  great  civilized  states,  Is  the  greatest  tribute  which  couid 
be  paid  to  the  legal  profession.  It  goes  far  toward  justifying  the  theories  of 
those  who  advocate  what  they  call  judicial  supremacy, —  the  doctrine  that  the 
judges  should  control  the  other  two  departments  of  the  government,  determining 
what  they  can  do  and  what  they  can  not  do;  in  other  words,  tliat  the  judges, 
under  the  guise  of  constitutional  interpretation,  should  run  the  other  two  de- 
partments of  the  government.  So  long,  however,  as  the  judges,  in  the  decision 
of  political  controversies,  derive  their  jurisdiction  from  voluntary  submissions 
to  them  by  the  political  departments  of  the  governments  engaged  In  such  contro- 
versies, no  public  dangers,  but  only  public  benefits,  will  accrue  from  submitting 
great  public  controversies  to  men  whose  minds  are  trained,  through  the  work 
of  doing  justice  according  to  law  in  private  controversies,  for  the  decision  of 
questions  of  the  greatest  public  moment. 


AMSRIOAH  Statb  Bbports,  Volumb  S6.^  American  State  Reports,  OonUining  the  < 
of  General  Valne  and  Anthority.  Snbseqaent  to  those  Contained  in  the 
DeciBlonB,"  and  the  "  American  Reports,"  Decided  in  the  Conrts  of  Last  Resmrt  of  the 
Seyeral  States,  Selected,  Reported  and  Annotated  by  A.  0.  Fbbsman  and  the  Associ- 
ated BditorB  of  the  '*  American  Decisions."  Volume  LV.  San  Francisco:  Bancroft- 
Whitney  Company.    1897. 

This  volume,  which  closely  resembles  its  recent  predecessors,  contains,  in 
addition  to  short  notes  at  the  end  of  every  case,  valuable  notes,  collecting 
numerous  authorities,  upon  the  Liability  of  Apothecaries  and  Druggists;^  the 
Validity  of  Sentences  Differing  from  those  Authorized  by  Law ;'  Validity  of 
Stipulations  in  Promissory  Notes  for  Attorneys  Fees;'  Ignorance  of  One^s 
Rights  as  a  Ground  of  Relief  in  Equity;*  The  Enforcement  of  Contracts  out- 
side of  the  Jurisdiction  where  made;'  Suits  by  Undisclosed  Principals  upon 
Contracts  made  with  their  Agents  ;*  and  a  number  of  other  subjects.  The  short 
notes  appended  to  each  chapter  carry  the  searcher  back  to  cases  and  notes  in 
the  two  previous  series,  the  American  Decisions  and  the  American  Reports. 
By  this  means  one  having  the  entire  series  can  brief  almost  any  question  in  Uie 
law,  at  least  if  he  has  in  addition  the  reports  of  the  Federal  Courts. 

1  P.  2K,et9eq.  *  P.  494,  ei  §eq. 

<  P.  264,  e<  M9.  »  P.  774,  ei  ttq, 

9  F.  i88,  et  teg.  «  P.  916,  ei  §eq. 
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.'A     JACKSON    ANT)    HI^    COLLISIONS    Will  I 
JUIXiES  AND   LAWYLRS.i 

'  ' ;  •':   ^  I'J  retrtMted  to  tl.eir  tleot.     The  British  ships  of 

war  hji'l  asoeii'l    I  the  Mi.^sissipi.i  and  en- 

...  ■^^<'f     pni^od  Ft.  St.  T'  liip^'  and  had  been  dri^'en 

.  \i  ^,\,  olL     Tiie  Bri  isu    aclmifal   had  received   a 

repoit  or  rumor  from  Jaiaaica  th>it  a  treaty 

been  signed  at  Ghent,  and  ho  con  uunicatoJ  it  to 

.*  ^'on'Tal.     Jickson,  in  reply,  inqaired  whether  the 

'.1  regarded  the  report  as  pufficieh'^}  authentic  to 

.i      '-M  »-:<•!    of    ho-'tilit'cis,    an*!    Admi^il   Coci  rane 

.     i       .  :l  no**     Jao>;<>a  determi'jcd  lo  rr lax  no  vigi- 

.    '   'i,  to  le  dvcoiv*  I  t'V  V  rumor  of  peace  which  might 

'■   tn  t  lO  ene.ii;'  to  !   i  h..:i  into    ocurity,  and  to  ena()lo 

•  f    r  :->  workuetr,  •/    so  i/^on  him.     A  no\\s})aper  called 

.  t  (t  'zette  pnbh   ied  a  ttateraeat  tb:it  a  fluirof  truce 

i     »'-^a  admiral  hi  d  conimunit  :;ed  an  oflG-  i:d  announce- 

h    '     iclusion  of  j>euco,and  **  v'u*t.u*.lly  r  t|uvsted  a  s'ijj- 

!■  i^'litle.s."     J-i-kson    ha^  ch -il  to  D'lhlish  a  pre-^ 

•  M.»    contradicting  it.     He  '*«'  iar;>il  thit  it  was  jt^t 

wh.  thor  articles  of  peace  had    been  sijn*-  U  ar  i    lo 

ntion    to  the   fact  that  it  waa  nccc -:.■*. .ry  thut  er    i    a 

.>r.cla*ilng    lortlon    of    an     July  21    1837,  by  Se  mour  D     'hv-.p- 
ivertd     -.iore    *.ho    Ten-      son,  Of  l-IIssourl. 
AssociftttoD  at  JSatfbvMle, 

XXXI.  51 
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ANDREW   JACKSON    AND    HIS    COLLISIONS    WITH 
JUDGES  AND  LAWYERS.^ 

The  British  had  retreated  to  their  fleet.     The  British  ships  of 
war  had  ascended  the  Mississippi  and  en- 

ciLn^S!TcoiS!t''    2^®^  ^^-  ^^'  P^"5P®  »°d  had  been  driven 
with  Judge  Hall.  ^^*    ^^^  British  admiral  had  received  a 

report  or  rumor  from  Jamaica  that  a  treaty 
of  peace  had  been  signed  at  Ghent,  and  he  communicated  it  to 
the  American  general.  Jackson,  in  reply,  inquired  whether  the 
British  admiral  regarded  the  report  as  sufficiently  authentic  to 
warrant  a  suspension  of  hostilities,  and  Admiral  Cochrane 
replied  that  he  did  not.  Jackson  determined  to  relax  no  vigi« 
lance,  and  not  to  be  deceived  by  a  rumor  of  peace  which  might 
be  started  by  the  enemy  to  lull  him  into  security,  and  to  enable 
them  the  better  to  work  a  surprise  upon  him.  A  newspaper  called 
the  Louisiana  Gazette  published  a  statement  that  a  flag  of  truce 
from  the  British  admiral  had  communicated  an  official  announce-^ 
ment  of  the  conclusion  of  peace,  and  **  virtually  requested  a  sus* 
pension  of  hostilities."  Jackson  hastened  to  publish  a  pres» 
communication  contradicting  it.  He  declared  that  it  was  yet 
uncertain  whether  articles  of  peace  had  been  signed,  and  he 
drew  attention  to  the  fact  that  it  was  necessary  that  such  a 

>  The   concluding    portion  of   an     Jnly  29, 1897^  by  Seymonr  D.  Thomp- 
address  delivered   before  the   Ten-     son,  of  Missoori. 
nessee  Bar  Association  at  NashviUe, 

VOL.  XXXI.  51  / 
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treaty  should  be  ratified  before  it  could  take  effect.  He  an- 
nounced, in  picturesque  language,  his  determination  not  to  relax 
his  vigilance  and  permit  the  enemy  to  regain  the  advantages  he 
had  lost  **  and  triumph  over  us  in  turn;  **  and  he  prohibited  the 
newspapers  from  publishing  any  more  such  statements  without 
ascertaining  their  truth  and  obtaining  permission  from  the  proper 
sources.  This  raised  the  cry  of  muzzling  the  press.  It  raised  a 
shrieking  protest  from  the  ^<  muzzled"  editor;  and  some  of 
the  French  militia  under  the  command  of  Jaoksou  seized 
upon  the  device  of  escaping  the  operation  of  the  martial 
law  which  he  was  enforcing,  by  appealing  to  the  French  consol 
for  protection  on  the  ground  of  their  being  subjects  of  the 
king  of  France.  It  is  said  that  in  this  way  two  companies  con- 
trived to  desert  and  disband.  Jackson  met  this  new  device  by 
ordering  all  French  citizens,  who  were  not  also  citizens  of  the 
United  States,  to  leave  the  city  within  three  days,  and  not  to 
return  within  120  miles  until  news  of  the  ratification  of  peace 
should  be  officially  promulgated.  This  brought  forth  a  long 
howl  of  protest  in  the  shape  of  a  letter  published  in  the  Lomi- 
tana  Courier  in  the  French  language,  signed  by  ^<  A  Citizen  of 
Louisiana  of  French  Descent/'  Jackson  demanded  the  name 
of  the  writer  and  it  was  given.  He  proved  to  be  one  Louallier, 
a  member  of  the  legislature,  —  a  body  which  had  been  so 
seditious  that  on  one  day  Jackson  had  turned  them  out  of  their 
hall  and  locked  them  out.  Jackson  promptly  ordered  him  to  be 
arrested.  He  promptly  sued  out  a  writ  of  habeas  corpus  before 
Judge  Dominick  A.  Hall,  of  the  District  Court  of  the  United 
States.  Jackson  thereupon  issued  an  order  for  the  arrest  of 
Dominick  A.  Hall,  on  the  ground  that  he  had  been  *^  aiding  and 
abetting  and  exciting  mutiny  within  my  camp/*  Louallier  was 
ordered  to  be  tried  by  court-martial  on  a  variety  of  charges,  - 
which  would  have  been  proper  if  he  had  been  a  soldier 
in  Jackson's  army.  These  charges,  as  stated  by  Mr.  Parton, 
were:  **  Exciting  to  mutiny ;  general  misconduct;  being  a  spy ; 
illegal  and  improper  conduct;  disobedience  of  orders ;  writing  a 
willful  and  corrupt  libel  against  the  general;  unsoldierly  oonduct ; 
violation  of  a  general  order.''  The  nature  of  these  charges 
leads  to  the  conclusion  that  Louallier  must  himself  have  been 


Digitized  by 


Google 


ANDBEW  JAGKSON:   COLLISIONS  WITH  JUDGES  A  LAWTEBS.   803 

enrolled  in  the  militia  under  Jackson's  command.  This  arrest 
took  place  on  March  5th.  The  next  day  a  messenger 
arrived  from  Washington  brinsfing  (as  he  thought)  news  of  the 
signing  of  a  treaty  of  peace;  but  when  his  packet  was  opened  it 
was  found,  to  the  amazement  of  all,  that  it  did  not  contain  any 
official  advice  of  the  conclusion  of  peace,  but  only  an  unimpor- 
tant document  which  it  was  subsequently  discovered  had  been 
put  in  the  package  by  mistake  I  Jackson  communicated  the 
exact  facts  to  the  British  general,  and  resolved  to  maintain 
martial  law  until  the  news  of  peace  should  reach  him  in  official 
form.  A  week  elapsed  and  no  more  news  of  peace.  Finally 
Jackson  determined  to  dispose  of  his  elephant  (the  Federal 
judge)  by  sending  him  outside  his  lines  and  setting  him  at  lib- 
erty, there  to  remain  *^  until  the  ratification  of  peace  is  regu- 
larly announced,  or  until  the  British  shall  have  left  the  Southern 
coast.**  Jackson  vouchsafed  the  judge  an  escort  of  no  more 
dignity  than  a  sergeant  and  a  squad  of  enlisted  men,  and  so  ban- 
ished him  beyond  his  lines.  The  very  next  day  after  the  execu- 
tion of  this  extraordinary  order,  official  news  of  the  conclusion 
of  peace  arrived.  Jackson  immediately  pardoned  all  military 
offenders,  released  Louallier,  and  allowed  Judge  Hall  to  return 
to  his  home. 

It  was  now  the  judge's  turn.  He  cited  Jackson  to  appear 
before  him  and  show  cause  why  he  should  not  be  punished  for 
contempt.  Jackson  appeared,  and  his  representative  (probably 
a  staff  officer)  attempted  to  read  a  defense  which  had  been  drawn 
up  by  the  master  hand  of  Eklward  Livingstone.  Briefly  stated, 
this  justified  the  generars  conduct  in  declaring  and  enforcing 
martial  law  down  to  the  time  of  the  official  notification  of  peace, 
on  the  ground  of  necessity.  The  judge  interrupted  the  read- 
ing of  it,  made  the  rule  absolute,  ordered  an  attachment  to  issue, 
and  made  it  returnable  on  March  31st.  On  that  day  the  court 
room  was  crowded  to  suffocation,  and  when  the  stately  form  of 
Jackson  appeared,  the  hall  resounded  with  a  roar  of  thousand- 
voiced  applause. 

**  As  when  the  hoUow  rocks  retain 
The  sonnd  of  blnstering  winds  wliich  aU  night  long 
Had  roused  the  sea,*^  — 
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Sach  applaase  was  heard  when  Jackson  entered.  The  judge, 
alarmed  for  his  personal  safety,  remarked  that  it  was  not  possU 
ble  nor  even  safe  to  transact  business  under  such  circumstances, 
and  ordered  the  marshal  to  adjourn  the  court.  Then  Jackson 
rose  to  a  great  height.  With  a  wave  of  his  hand  he  silenced 
his  partisans,  and  the  court  room  became  still.  He  then  told 
the  trembling  judge  to  proceed  with  the  execution  of  the  duties 
of  his  office.  *< There  is  no  danger  here;  there  shall  be  none. 
The  same  arm  that  protected  from  pillage  this  city,  against  the 
invaders  of  the  country,  will  shield  and  protect  this  court,  or 
perish  in  the  effort.''  The  District  Attorney  then  proceeded  to 
read  no  less  than  nineteen  interrogatories.  These  Jackson 
refused  to  answer,  and  rested  his  defense  solely  on  the  paper 
which  bis  representative  had  attempted  to  read  at  the  previous 
meeting  of  the  court,  and  declined  to  offer  any  further  defense. 
Then  the  quaking  judge  sentenced  the  savior  of  the  city  to  pay 
a  fine  of  $1,000.  The  general  was  borne  back  to  his  quarters 
on  the  shoulders  of  the  multitude.  The  ladies  of  New  Orleans 
started  a  subscription  to  pay  the  fine ;  but  Jackson  refused  to 
receive  it,  paid  it  out  of  his  own  funds,  and  advised  them  to  use 
the  money  they  had  raised  in  succoring  the  widows  and  orphans 
made  such  by  the  war. 

Now  that  the  party  passions  which  have  clouded  this  subject 
have  long  since  passed  away,  lawyers  can,  I  think,  agree  in 
estimating  the  conduct  of  Jackson  in  this  particular.  He  was 
clearly  justifiable  in  declaring  martial  law.  His  position  was 
analogous  to  that  of  a  viceroy,  or  a  pro-consul  in  Roman  times. 
He  was  ten  weeks  from  his  official  superiors.  The  exigency 
demanded  that  he  seize  to  himself  every  power  and  every 
resource;  and  the  result  vindicated  his  wisdom  and  courage. 
It  was  simply  a  question  whether  the  people  of  New  Orleans 
should  live  for  a  short  time  under  the  martial  law  of  Jackson, 
or  under  the  martial  law  of  Pakenham.  Now,  what  is  martial 
law?  It  is  nothing  more  than  the  displacement  of  the  ordinary 
processes  of  law  by  the  will  of  the  commanding  general.  But 
it  is  not,  for  that  reason,  a  stranger  to  the  common  law.  It 
rests  upon  a  maxim  of  the  common  law  expressed  in  the  words, 
emblazoned  on  the  coat  of  arms  of  Missouri,  Salus  Papuli 


Digitized  by 


Google 


ANDREW  JACKSON:   COLLISIONS  WITH  JUDGES  &  LAWTEBS. '805 

Suprema  Lex.  More  briefly  stated,  martial  law  is  the  will 
of  the  commandiDg  general.  It  necessarily  suspends  the  writ 
of  habeas  corpvs^  so  far  as  arrests  made  by  or  under  his 
orders  are  concerned.  While  the  enemy  is  thundering  at  the 
gates  of  the  city,  there  cannot  be  two  co-ordinate  governmental 
agencies  within,  the  one  giving  and  the  other  countermanding 
orders.  Martial  law  necessarily  suspends  all  judicial  process, 
except  in  so  far  as  the  commanding  general  permits  it  to  pro- 
ceed. The  mere  issuing  of  a  writ  of  habeas  corpus  to  discharge 
a  prisoner  whom  the  commanding  general  has  arrested,  becomes, 
then,  in  a  state  of  martial  law,  an  act  of  insubordination  by  a 
member  of  the  camp  into  which  the  declaration  of  that  law  has 
converted  the  city ;  for  a  complete  declaration  and  enforcement 
of  martial  law  turn  everjrthing  within  the  lines  of  the  military 
occupation  into  a  camp,  and  make  every  citizen  in  some  sense 
a  soldier ;  and  such  in  fact  was  the  martial  law  which  Jackson 
had  declared.  Jackson  was  justified  in  maintaining  his  vigilance 
until  news  of  the  ratification  of  the  treaty  of  peace  was  offi- 
cially received  and  communicated  to  the  British  general,  and 
until  hostilities  should  be  thereupon  actually  suspended.  It 
would  have  been  criminal  for  him  to  suspend  his  vigilance  in 
consequence  of  a  mere  rumor  of  the  conclusion  of  peace. 
Nothing  would  have  been  easier  than  for  the  enemy  to  spread 
such  a  rumor,  to  produce  thereby  a  relaxation  of  vigilance,  and 
then  to  make  a  descent  upon  the  city  from  some  unexpected 
quarter.  It  was  for  the  commanding  general,  and  not  for  the 
French  editor  or  the  Federal  judge,  to  say  when  martial  law 
should  be  relaxed.  At  the  same  time  we  must  admit  that 
Jackson  acted  with  unnecessary  severity.  It  was  a  part  of  his 
nature  to  go  to  extremes.  It  would  have  been  sufficient  for  him 
to  decline  to  obey  the  writ  of  habeas  corpus^  and  it  would  have 
been  dignified  in  him  to  communicate  his  declination  to  the 
judge,  together  with  his  reasons  therefor.  That  probably . 
would  have  ended  the  incident.  But,  in  estimating  the  conduct 
of  Jackson  in  this  particular,  we  must  not  leave  out  of  view  the 
paramount  fact  that  Jackson's  law,  and  not  Judge  Hall's  law, 
still  prevailed.  Most  lawyers  will,  however,  conclude  that  the 
judge,  after  having  been  arrested  and  exiled  by  the  general, 
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ooold  have  done  nothing  less  than  fine  him  for  contempt.  This 
may  be  so.  But  behind  it  all  lies  the  consideration  that  if,  as 
we  must  admit,  Jackson  was  right  in  declaring  and  maintaining 
martial  law,  the  judge  had  no  right  to  issue  the  writ  until  the 
declaration  was  removed.  It  is  now  regarded  as  settled  that 
the  writ  of  habeas  corpus  can  only  be  suspended  by  an  act 
of  Congress.  The  question  was  not  settled  then,  and  an 
act  of  Congress  could  not  be  procured  in  time  to  meet 
the  exigency.  At  all  events  the  merits  of  the  Oreat  General 
were  so  transcendent,  as  compared  with  those  of  the  little  judge, 
that  whatever  our  judgments  as  lawyers  may  be,  our  sym- 
pathies fly  to  the  side  of  the  general.  If  I  am  wrong  in  think- 
ing that  Jackson  was  right  (though  admittedly  extreme  in  his 
measures),  I  prefer  to  be  wrong  in  that  way.  It  may  be  a 
depravity  in  me;  but  if  so,  I  prefer  to  be  depraved.  I  prefer 
to  think  of  Dominick  A.  Hall,  as  an  inconsequential  and  med- 
dlesome man,  whose  otherwise  worthless  name  has  been  rescued 
from  oblivion  and  rendered  immortal  by  being  connected  with 
the  name  of  Andrew  Jackson. 


.the  link 


Thoa  f  ormest  In  Ills  f  ortones,  bids  ns  think 
Of  thy  poor  malice,  naming  thee  with  scorn.'* 

Not  long  before  this  incident  the  country  was  treated  to  the 
remarkable  spectacle  of  James  Kent,  not  a  Federal  judge,  but 
Chief  Justice  of  the  Supreme  Court  of  New  York,  issuing  an 
attachment  for  contempt,  without  a  preliminary  order  to  show 
cause,  for  disobeying  his  writ  of  habeas  corpus^  against  Morgan 
Lewis,  a  Major-General  of  the  armies  of  the  United  States 
commanding  a  military  post  in  time  of  actual  war.^  If  the 
pretensions  of  Judge  Hall,  or  of  Chief  Justice  Kent  were 
true,  a  judge  could  take  a  sentinel  from  his  post  in  time  of  war 
by  a  writ  of  habeas  corpus.  Nay,  he  could  discharge  a  whole 
division  from  their  enlistment  by  this  means;  and  he  could 
arrest  the  Commanding  General  at  the  head  of  his  troops  in 
time  of  actual  battle. 

1  Matter  of  Stacy,  10  Johns.  (N.Y.)  83S. 
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We  mast  all  admit,  I  think,  that  Jackson's  military  justice 
was  unduly  severe.  The  execution  of  John 
MilltaiT  Jiistti^  Woods,  a  private  of  the  Tennessee  militia, 
who  bad  been  but  a  month  in  the  service, 
for  an  act  of  hasty  insubordination  in  disobeying  his  command- 
ing  officer  and  in  resisting  arrest,  would  have  been  sufficiently 
punished  by  an  imposition  of  extra  duty,  or  a  month  in  the 
guard  house,  or,  at  most,  a  term  in  prison.  But  he  was  shot. 
He  was  shot,  however,  in  accordance  with  the  sentence  of  a 
general  court-martial,  composed  of  militia  officers  from  his  own 
State ;  and  the  offense  of  Jackson,  if  any,  was  in  confirming 
the  sentence  of  the  court  and  in  not  exercising  clemency.  But 
Jackson  had  struggled  against  mutinous  uprisings  among  his 
volunteers  and  militia ;  he  had  learned,  to  his  cost,  the  folly  of 
relying  upon  mobs  to  do  the  work  of  soldiers ;  he  was  in  the 
heart  of  the  Indian  country ;  an  Indian  war  was  flagrant,  and  the 
decisive  battle  was  yet  to  be  fought,  and  he  determined  to  fight  it 
with  an  army ;  and  in  order  that  he  might  have  an  army  with 
which  to  fight  it,  be  determined  to  make  an  example  which 
would  enable  him  to  enforce  discipline.  But  although  the 
youthful  mutineer  was  defiant  to  the  last,  it  must  be  admitted 
that  the  example  which  Jackson  made  was  cruelly  severe. 

On  the  day  before  that  on  which  Jackson  entered  the  Cathe- 
dral of  New  Orleans  in  state  and  ceremony,  where  the  Te  Deum 
was  sung  in  gratitude  for  his  great  victory  and  the  deliverance 
of  the  city,  he  signed  an  order  for  the  execution  of  six  militia- 
men, sentenced  to  death  by  a  court-martial  for  participating  in 
a  mutiny  at  Fort  Jackson,  in  the  Indian  country,  on  the  19th 
and  20th  of  the  preceding  September.  The  court-martial  which 
tried  them  and  found  them  guilty  and  sentenced  them  to  death  was 
composed  of  five  officers  of  Tennessee  militia.  The  offense  of 
the  mutineers  consisted  in  attempting  to  start  a  movement 
to  disband  in  a  body  and  start  for  home  on  the  20th  of 
September,  on  the  day  before  which,  according  to  their  view, 
their  terms  of  service  expired.  This  view  was  based  on  the 
ground  that  their  enlistment  was  for  three  months  only; 
whereas  the  view  of  the  commanding  general  and  of  the  mem^ 
bers  of  the  court-martial  was  that  their  term  was  for    six 
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months.  PartoD,  never  friendly  to  Jackson,  devotes  a  chap- 
ter to  this  affair,  and  it  is  in  the  nature  of  an  apology  for  the 
conduct  of  the  mutineers.  All  that  I  can  gather  from  it  is  tiiat 
there  was  a  fair  doubt  as  to  whether  the  mutineers  had  enlisted 
for  three  months  or  for  six  months,  and  that  the  evidence  left  a 
doubt  as  to  the  extent  to  which  some  of  them  had  participated 
in  the  conspiracy.  If  the  view  of  Jackson  and  the  court-mar- 
tial that  the  term  of  service  of  the  mutineers  was  for  six  months 
was  the  correct  view, —  and,  having  reference  to  the  necessity  of 
military  discipline,  it  must  be  said  that  it  was  a  question  for  the 
commanding  general  and  not  for  the  soldiers  to  decide^  —  then 
the  punishment  of  death  was  obviously  not  too  severe.  That  is 
the  punishment  that  our  present  articles  of  war,  and,  it  may  be 
assumed,  the  laws  of  war  in  every  civilized  country,  mete  out  to 
soldiers  who  desert  in  the  face  of  the  enemy.  Such  a  desertion 
is  greatly  aggravated  when  it  takes  the  form  of  a  desertion  en 
masse^  as'  the  result  of  a  previous  conspiracy  ;  nothing  short  of 
death  can  expiate  an  offense  so  fatal  to  the  integrity  of  an  army 
and  to  the  security  of  the  country.  In  the  Bevolutionary  War 
Washington  and  Greene  put  to  death  deserters,  even  without 
trial;  and  we  may  recall  the  tears  and  doggerel  poetry  shed  over 
a  boy  named  Bird,  who  after  having  (it  is  said)  fought  gallantly 
at  the  battle  of  Lake  Erie,  where  Commodore  Perry  won  his 
celebrated  victory,  was  shot  in  compliance  with  the  sentence  of 
a  naval  court-martial  for  desertion.  Popular  sympathy  is 
always  apt  tp  confer  upon  such  unhappy  persons  the  crown  of 
martyrdom.  The  proceedings  of  the  court-martial  under  which 
these  executions  took  place,  were  officially  published  in  1828, 
and  they  made  a  volume.  If  we  had  several  weeks  of  spare 
time  and  a  corresponding  amount  of  patience,  we  might  sit 
down  and  investigate  this  unhappy  incident  and  come  to  a  sedate 
conclusion  as  to  its  merits.  But  we  must  remember  that  Jack- 
son, when  he  reviewed  the  sentence  of  the  court-martial  (if  be 
ever  did  review  it  at  length)  was  in  the  face  of  the  enemy  at 
Kew  Orleans.  If,  under  such  circumstances,  he  assumed,  with- 
out reading  the  evidence,  that  the  court  had  reached  the  justice 
of  the  case,  we  ought  not  to  blame  him  too  severely.  It  may 
be  concluded  that  there  is  in  this  affair   absolutely  no  sound 
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historical  ground  for  arraigning  the  conduct  of  General  Jack- 
son. 

Jackson's  next  conspicuous  act  of  military  justice  was  in  the 
execution  of  two  Englishmen  in  1818  at  St.  Marks,  at  the  close 
of  the  Seminole  war.  Jackson  was  then  Major-Greneral  of  the 
armies  of  the  United  States.  Florida  still  belonged  to  Spain,  and 
was  under  the  jurisdiction  of  the  Captain-General  of  Cuba.  The 
Spaniards  had  been  secretly  hostile  to  us  during  the  war  of  1812, 
and  had  even  openly  abetted  the  British,  by  allowing  them  to 
occupy  Pensacola  with  a  military  garrison,  and  allowing  them  to 
incite  the  Indians  resident  in  Florida  to  hostilities  against  us. 
It  may  be  inferred  that,  after  the  close  of  that  war,  no  friendly 
feeling  existed  on  our  part  toward  Spain.  Incited  by  British 
and  Spanish  agents,  the  Seminole  Indians  resident  in  Florida 
took  the  war  path  in  1817,  with  the  customary  incidents  of 
fire  and  massacre  inflicted  upon  our  frontier  settlements.  Jack- 
son was  ordered  to  take  the  field  and  suppress  them.  He  was 
to  raise  a  volunteer  force  in  Tennessee  by  a  requisition  on  the 
Governor,  with  which,  added  to  a  force  of  regular  troops  at  his 
disposal,  he  was  to  do  the  work.  The  Governor  was  on  a  hunt- 
ing expedition,  and  Jackson,  disregarding  red  tape  and  official 
regularity,  assembled  by  a  direct  proclamation  two  regiments 
of  his  old  veterans,  and  combined  these  with  the  regulars  and 
friendly  Indians  at  his  disposal.  At  the  head  of  this  body  of 
troops,  numbering  about  5,000  men,  he  invaded  the  Spanish 
territory  without  leave  or  license,  and  carried  his  campaign  into 
the  very  heart  of  the  Indian  country,  routing  the  Indians  in 
their  strongholds  and  utterly  scattering  and  suppressing  them. 
This  Indian  war  had  opened  with  the  customary  atrocities.  On 
November  30th,  1817,  a  boat,  having  on  board  forty  soldiers, 
commanded  by  Lieut.  Scott,  seven  women  (wives  of  soldiers), 
and  five  children,  was  making  its  way  up  the  Appalachicola 
river.  On  reaching  a  point  near  Fort  Scott,  this  vessel  was 
fired  upon  by  a  large  body  of  Seminoles,  then  lying  in 
ambush  in  the  woods  bordering  the  stream.  Four  men  escaped 
alive,  by  diving  and  swimming  to  the  opposite  shore;  one 
woman  was  taken  captive  and  carried  away;  six  women, 
thirty-seven  men,  including    Scott,    and    five  children,  were 
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deliberately  butchered ;  the  brains  of  the  children  being  dashed 
out  against  the  boat's  side.  Similar  butcheries,  differing 
merely  in  degree,  occurred  a  short  time  afterwards.  Three 
British  subjects  had  been  unquestionably  instrumental  in 
starting  this  Indian  war:  Captain  Woodbine,  of  the  British 
army,  whom  Jackson  had  encountered  in  the  war  of  1812; 
Captain  Ambrister,  of  the  British  army,  then  absent  from  his 
command  on  leave,  who  was  an  active  and  pernicious  agent  of 
Woodbine;  and  Arbuthnot,  a  Scotch  merchant  who  was  engaged 
in  trading  with  the  Seminoles  in  their  country.  Jackson  failed 
to  catch  Woodbine ;  Ambrister  was  captured  while  actually  lead* 
ing  the  Indians  in  hostilities  against  the  Americans;  Arbuthnot 
was  merely  arrested  without  having  made  any  attempt  to  escape, 
evidently  not  suspecting  that  he  had  done  any  wrong,  or  ex- 
pecting  any  molestation  from  the  American  commander.  They 
were  tried  by  a  court-martial  composed  of  no  less  then  fourteen 
regular  and  volunteer  officers,  of  which  Major-Geiveral  Graines, 
of  the  regular  army,  was  president.  Arbuthnot  was  found 
guilty  of  the  charge  of  <<  exciting  the  Creek  Indians  to  war 
against  the  United  States,' '  and  was  sentenced  to  be  hanged. 
Ambrister  was  found  guilty  of  the  charge  of  **  levying  war 
against  the  United  States  by  taking  command  of  hostile  Indians, 
and  ordering  a  party  of  them  to  give  battle  to  the  army  of  the 
United  States;  "  and  the  court  sentenced  him  to  be  shot.  But 
on  the  following  day  the  court  reconsidered  his  sentence,  and 
sentenced  him  to  fifty  stripes  and  to  imprisonment  for  one  year. 
Jackson  approved  the  findings  and  the  original  sentences  in  both 
cases,  and  disapproved  the  subsequent  modification  of  the  sen- 
tence in  the  case  of  Ambrbter,  and  ordered  the  original  sentences 
to  be  executed.  Both  sentences  were  carried  into  immediate  ex- 
ecution. Ambrister  was  shot,  and  Arbuthnot  was  hung  to  a  spar 
of  his  own  trading  vessel.  There  were  grounds  for  leniency  in  the 
case  of  Arbuthnot,  but  none  in  the  case  of  Ambrister.  Arbuthnot 
was  a  well-meaning,  meddlesome  man,  who  traded  and  constantly 
mingled  with  the  Creeks  and  Seminoles  in  Florida;  who 
naturally  sympathized  with  them  in  their  grievances  against  the 
Americans  and  noisily  espoused  their  cause ;  who  continually 
reminded  them  that  the  cession  of  territory  made  to  the  United 
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States  by  the  conquered  Creeks  was  contrary  to  the  rights  of  the 
dissenting  Creeks  and  Seminoles,  and  was  in  violation  of  the 
rights  secured  to  them  by  the  treaty  of  Ohent.  On  the 
other  hand,  he  constantly  advised  and  cautioned  them  against 
resorting  to  war  to  redress  their  grievances.  But  everyone  ac- 
quainted with  the  nature  of  the  Indian  knows  that  if  one  poisons 
the  Indian's  mind  by  reminding  him  of  his  grievances,  he  ad- 
ministers no  adequate  antidote  when  he  cautions  him  against 
making  war  to  redress  those  grievances.  However  upright  the 
motives  of  Arbuthnot  may  have  been,  that  he  was  in  a  substan- 
tial measure  the  cause  of  the  outbreak  of  the  Indian  war  and  of 
the  consequent  atrocities,  there  can  be  little  doubt.  When  the 
news  of  these  executions  crossed  the  ocean,  all  England  shook 
from  center  to  circumference,  and  it  seemed  that  the  ministry 
would  either  have  to  declare  war  or  go  out  of  power.  But  Lord 
Castlereagh,  who  was  then  Prime  Minister,  had  no  mind  or 
stomach  for  another  war  with  us.  He  knew  that  another  Ameri- 
can war  would  not  be  a  war  with  Hull,  nor  with  Wilkinson,  nor 
with  Winder,  nor  even  with  Scott ;  but  that  it  would  be  war  with 
Andrew  Jackson ;  and  the  cicatrice  was  yet  raw  and  red  made  by 
the  sword  of  the  great  Tennesseean  at  New  Orleans.  Besides, 
England  was  groaning  under  an  nnsuflerable  weight  of  taxation, 
the  legacy  of  the  wars  with  Napoleon  and  of  the  recent  war  with 
us.  The  minlbtry  resorted  to  the  device  of  referring  the 
question  to  the  crown  lawyers,  and  they,  doubtless  acting  in 
sympathy  with  the  known  wishes  of  the  ministers,  advised  them 
that  Jackson  had  not  violated  the  principles  of  international 
law;  that  when  a  subject  joins  a  belligerent  and  ma'kes  war  upon 
a  friendly  nation,  he  forfeits  his  allegiance  and  the  protecMon  of 
his  own  sovereign;  and  further  that  British  officers  had,  under 
like  circumstances,  acted  upon  the  view  that  neutrab  assisting  a 
savage  enemy  forfeited  their  lives  in  case  of  capture.^  Now,  the 
English  people  are  eminently  a  law-abiding  people ;  and  when 
they  were  officially  informed  that  Jackson  had  acted  legally,  they 

1  See  the  correspondenoe  as  given  legally,  though  he  admits  that  the  rea- 

in  Wharton's  Digest  of  International  sons  put  forward  by  Jackson  in  Jnsti- 

Law,  §§  190,  216,  248  and  848a.    Dr.  flcation  of  his  action  were  incorrectly 

Wharton  concludes  that  Jackson  acted  expressed. 
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acquiesced,  and  there  was  an  end  to  the  incident.  As  they 
acquiesced  upon  legal  advice^  we  must  acquiesce,  and  justify  the 
conduct  of  Jackson. 

In  the  year  1821  Spain  finally  ceded  the  territory  of  Florida 

18,  Captain-General  *^  *^^  ^^'^^^  States.  Jackson,  who  had 
Jackson  comes  into  previously  resigned  his  commission  as 
CSoUisionwithJQdge  Major-General  in  the  army  of  the  United 
Fromentin.  States,  was    appointed    Governor    of    the 

new   territory,  and  was  sent  to   Pensacola   to    receive    from 
the    Spanish    officer    in    command  there    (Col.    Callava)    the 
formal  **  livery  of  seizin,"  together  with  the  delivery  of  snch 
public  property  and  archives  as  passed  to  the  United  States 
under  the  terms  of  the  treaty.     Congress  had  not  yet  enacted 
any  laws  for  the  government  of  the  newly  acquired  territory. 
It  is  familiar    law  that  under  such  circumstances,  the  Spanish 
law  continued  in  force  until  displaced  by  other  laws  enacted 
by   the    new    sovereign.    By    the    commission    of     Govem<» 
Jackson  he    was    to    have  <<all  the  powers    and  authorities 
rightfully  exercised    by  the  Governor    and    Captain-General 
and     Intendant    of    Cuba,    and    by    the    Gtovemors  of  East 
and  West  Florida,"  except  the  power  of  taxation.    The  Cap- 
tain-General and  Intendant  of  Cuba  is  understood  to  have  held 
both  the  supreme  executive  and  the  supreme  judicial  power. 
If  President  Monroe  had  ordered  that,  until  tlongress  should 
enact  laws  for  the  government  of  the  newly  acquired  territory, 
the  laws  of  Alabama,  or,  better  yet,  those  of  Tennessee,  should 
be  deemed  to  be  in  force,  in  so  far  as  they  could  properly  be 
made  applicable,  the  incident  about  to  be  related  would  have 
assumed  a  different  aspect.    With  absolute  power  vested  in  the 
Governor,  and  with  only  Spanish  law  in  force,  the  President 
commissioned  two  judges,  one  for  East  Florida  and  one  for 
West  Florida.    What   powers,  if  any,  were   conferred   upon 
these  officials  by  their  respective  commissions,  I  have  not  been 
able  to  find  out.    The  one  appointed  for  West  Florida  was  a 
Frenchman  named  Fromentin,  who  had  been  a  Jesuit  priest; 
who  had  deserted  his  order  and  his  sacred  calling;  who  had  come 
to  America,  married  in  New  Orleans,  and  who  had  been  admitted 
to  the  bar  there ;  but  who  had,  in  turn,  deserted  his  wife,  gone 
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baok  to  France,  and  tried  to  be  a  Jesuit  priest  again*  but  the 
Jesuits  would  not  have  bim ;  and  he  had  thereupon  returned  to 
America,  made  up  with  his  wife,  and  through  the  influence  of 
her  family,  had  procured  his  present  appointment  as  judge  in  the 
TerriCory  of  Florida.  What  follows  is  dished  up  by  Mr.  Parton, 
in  his  pessimistic  way,  in  twelve  **  scenes  "  of  a  farce-comedy. 
The  ceremony  of  delivering  the  Territory  to  the  American  Oov- 
emor  had  been  performed,  but  the  Spanish  Qovemor,  CoL  Cal- 
lava,  still  remained  in  his  character  of  Spanish  Commissione*  to 
the  Territory,  completing  the  work  of  shipping  to  Cuba  what 
property  belonged  to  Spain.  In  this  state  of  affairs  a  mulatto 
woman  came  into  Jackson's  office,  and  told  him  she  was  the 
daughter  of  one  Vidal,  a  lately  deceased  Spanish  officer,  which 
was  the  fact;  that  she  was  about  to  be  cheated  out  of  her  inherit- 
anoe«which  turned  out  to  be  a  mistake ;  that  the  evidentiary  docu- 
ments upon  which  she  relied  to  prove  her  right  were  in  the  hands 
of  one  Sousa,  a  subordinate  Spanish  officer,  and  that  they  were 
about  to  be  sent  away  to  Cuba.  It  is  understood  that,  by  the 
terms  of  the  treaty,  the  United  States  was  entitled  to  the 
possession  of  documents  of  that  character.  Jackson  requested 
Sousa  to  deliver  them  to  him.  Sousa  refused,  on  the 
ground  that  he  held  them,  not  on  his  own  official  respon- 
sibility, but  for  Colonel  Callava.  Jackson  then  demanded 
them  of  Callava,  and  was  in  turn  refused.  Jackson  there- 
upon arrested  both  Sousa  and  Callava,  and  confined  them 
in  the  common  calaboose.  He  also  arrested  and  confined 
one  Vallarat,  who  had  become  mixed  up  in  the  affair.  On  the 
oral  application  of  Colonel  Callava,  Judge  Fromentin  issued  a 
writ  of  habeas  corpus  to  the  officer  having  him  in  charge  in  the 
calaboose.  Obedience  to  this  writ  was  refused,  and  the  officer 
sent  it  to  Jacksou,  who  immediately,  in  his  character  of  Captain- 
General  and  Intendant,  which  included  the  office  of  Supreme 
Judge  and  Chancellor,  ordered  Fromentin  to  appear  before  him 
and  answer  for  contempt.  In  the  meantime  he  had  sent  a  file  of 
soldiers  to  Callava's  house  and  seized  the  documents.  Fro- 
mentin came,  and  a  stormy  scene  ensued.  I  do  not  understand 
that  Jackson  actually  arrested  Fromentin.  When  he  appeared, 
in  answer  to  the  citation,  the  documents  had  been  procured;  the 
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prisoners  were  consequently  released;  offioial  reports  were  sent 
to  Washington  both  by  Jackson  and  Fromentin^  and  an  official 
complaint  by  Colonel  Callava;  and  it  subsequently  transpired 
that  the  mulatto  woman  was  mistaken  in  supposing  that  she  was 
being  cheated  out  of  her  inheritance.  A  comical  tinge  was 
given  to  this  whole  a£Fair  by  the  circumstance  that  Jackson  did 
not  understand  Spanish,  nor  Callava  English,  and  that  there 
were  none  who  could  accurately  translate  between  them ;  so  that, 
in  the  stormy  interview  which  took  place  between  them,  in  whidi 
Jackson  required  Callava  to  answer  interrogatories,  the  language 
of  neither  was  accurately  translated  to  the  other.  Doubtless,  if 
we  could  have  a  correct  transcript  of  the  questions  put  by  Jack* 
son  in  English,  and  a  correct  translation  of  the  answers  returned 
by  Callava  in  Spanish,  it  would  be  a  mixture  fit  to  move  the 
laughter  of  the  gods.  Upon  the  merits  of  this  affair,  I  think  it 
must  be  concluded  that  Jackson  was  wrong  in  assuming  that  he 
had  the  right  to  ignore  Callava's  official  character  and  to  treat 
him  as  a  private  person,  and  wrong  in  the  sense  of  his  action  being 
hasty,  rash  and  undiplomatic :  in  every  other  respects  he  was 
right.  I  do  not  understand  where  Judge  Fromentin  got  his 
power  to  issue  the  writ  of  habeas  corpw;  for  the  Spanish  law 
was  still  in  force,  and  this  writ  is  a  stranger  to  that  law.  So  far 
as  we  can  glean  from  the  ordinary  historic  disclosures  in  our 
possession,  he  had  no  more  jurisdiction  to  issue  the  writ  than 
Billy  Bowlegs,  the  Seminole  Chief,  had.  But  if  he  had  power 
to  issue  the  writ,  it  was  still  true  that  Jackson  was,  by  virtue  of 
his  office,  the  supreme  judge,  and  hence  above  Fromentin. 
The  conduct  of  the  latter  was  therefore  very  much  what  the  con- 
duct of  a  justice  of  the  peace  would  be,  if  he  were  to  assume  to 
issue  a  writ  of  habeas  corpus  to  enlarge  a  prisoner  confined  by 
the  judgment  or  sentence  of  the  Supreme  Court.  On  the  whole, 
it  must  be  said  of  this  incident  that  although  Jackson — then  a 
sick  man  — exhibited  haste,  rashness,  bad  temper  and  want  of 
tact, — yet,  as  against  Fromentin,  he  acted  within  his  pow«^; 
and  that,  rather  than  suffer  even  a  poor  mulatto  girl  to 
lose  her  legal  rights,  the  grand  old  man  showed  himself  ready 
to  arrest  the  late  Governor  of  West  Florida  and  to  defy  all 
Spain. 
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We  have  now  reached  a  period  in  the  history  of  Andrew  Jack* 

son  where,  pursuing  with  inflexible  firmness 

14.  Pre  side  nt  y^  ^^^  views  of  his  public  duty  under  the 

Jaeksen  Comes  into  ^.,   , .         l      •     iT        Ui.   •  1         n-  • 

Collision  with  Chief  constitution,  he   is   brought  into  collision 

Jnsttee  MarshalL  with  the  greatest  character  in  our  judicial 
annals,  and  with  the  greatest  judicial  tribunal 
that  has  ever  existed  in  the  history  of  the  world.  During  the 
presidency  of  John  Marshall,  while  the  government  established 
by  the  constitution  of  1789  was  yet  in  the  formative  state,  that 
tribunal  assumed  the  office  of  settling  its  interpretation.  In  the^ 
leading  case  of  Marbury  v.  Madison,^  the  court  asserted  the 
right  to  exercise  two  extraordinary  powers,  neither  of  which  had 
been  expressly  granted  by  the  constitution.  The  first  was  the^ 
power  to  refuse  to  enforce  an  act  of  Congress  which  the  court 
should  deem  opposed  to  the  constitution.  The  second  was  the 
power  of  the  judicial  department  of  the  government  to  impose 
its  interpretation  of  the  constitution  upon  the  executive  depart- 
ment, and  to  make  good  that  interpretation  by  compulsory  pro- 
cess directed  against  the  officers  of  the  executive  department, 
even  against  the  officers  of  the  President's  Cabinet  in  a  particular 
wherein  they  wielded  the  power  of  the  President  himself.  This 
construction  of  the  constitution  was  resisted  by  Mr.  Jefferson, 
but  in  vain.  **  My  construction  of  the  constitution,''  said  he,  in 
a  letter  to  Judge  Boane  in  1819,  ** —  is  that  each  department  is 
thoroughly  independent  of  the  others,  and  has  an  equal  right  to 
decide  for  itself  what  is  the  meaning  of  the  constitution  in  the 
cases  submitted  to  its  action;  and  especially  where  it  is  to  act 
ultimately  and  without  appeal."  Then  he  gave  examples  of  his 
position,  among  which  was  that  he  himself  had  pardoned  per- 
sons convicted  under  the  Sedition  law  on  the  ground  that  the  law 
was  **  unauthorized  by  the  constitution,  and  therefore  null." 
«*  These,"  added  he,  **  are  examples  of  my  position  that  each  of 
the  three  departments  is  equally  to  decide  for  itself  what  is  its 
duty  under  the  constitution,  without  any  regard  for  what  the 
others  have  decided  for  themselves  under  a  similar  question."  ^ 
Jackson  entertained  and  acted  upon  the 'same  opinions.     In  his 

1  1  Cranch  (U.  8.)  187. 

s  Jeltenon's  Letters  (Bandolph's  ed.)t  Vol.  4,  pp.  817,  818. 
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celebrated  message  vetoiDg  the  bill  to  recharter  the  Bank  of  the 
United  States,  he  referred  to  the  opiaion  of  the  Supreme  Coort 
upholding  the  original  charter  as  valid,  in  the  following  language : 
**  If  the  opinion  of  the  Supreme  Court  covered  the  whole  ground 
of  this  act,  it  ought  not  to  control  the  co-ordinate  authorities  of 
this  government.  The  Congress,  the  Executive,  and  the  court, 
must  each  for  itself  be  guided  by  its  own  opinion  of  the  con- 
stitution. Each  public  officer,  who  takes  an  oath  to  support  the 
constitution,  swears  that  he  will  support  it  as  he  understands  it, 
and  not  as  it  is  understood  by  others.  It  is  as  much  the  duly 
of  the  House  of  Representatives,  of  the  Senate,  and  of  the  Presi- 
dent, to  decide  upon  the  constitutionality  of  any  bill  or  resolu- 
tion which  may  be  presented  to  them  for  passage  or  approval, 
as  it  is  of  the  supreme  judges,  when  it  may  be  brought  before 
them  for  judicial  decision.  The  opinion  of  the  judges  has  no 
more  authority  over  Congress  than  the  opinion  of  Congress  has 
over  the  judges,  and  on  that  point  the  President  is  independent 
of  both.  The  authority  of  the  Supreme  Court  must  not,  there- 
fore, be  permitted  to  control  the  Congress  or  the  Executive, 
when  acting  in  their  legislative  capacities,  but  to  have  only  such 
influence  as  the  force  of  their  reasoning  may  deserve.'*  Such 
also  was  the  opinion  of  Mr.  Lincoln. 

Jackson  was  now  to  enforce  this  doctrine  in  a  manner  which 
shows  most  impressively  how  helpless  the  courts  are  to  enforce 
their  judgments  when  those  judgments  are  opposed  to  the  will  of 
the  executive  branch  of  the  government,  and  when  that  will  is  sup- 
ported by  the  will  of  Congress  and  the  will  of  the  people ;  and 
how  futile  legal  judgments  are  when  they  undertake  to  decide 
political  questions,  contrary  to  the  views  of  the  political  depart- 
ments of  the  government.  The  State  of  Georgia,  one  of  the 
original  thirteen  States,  voluntarily  entered  the  Fecleral  Union 
having  within  her  boundaries  a  tribe  of  Indians  known  as  the 
Cherokees,  and  the  Federal  constitution  contained  no  provision 
depriving  her  of  jurisdictionover  the  soil  occupied  by  that  tribe, 
to  which  soil  the  people  of  Georgia  understood  to  belong  to  the 
State  of  Greorgia  in  fee  simple.  By  a  succession  of  treaties, 
beginning  with  the  Treaty  of  Hopewell,  in  1785,  the  United 
States  undertook  to  guarantee  to  these  Indians  their  ancestral 
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domains,  together  with  certain  rights  of  a  political  nature  which 
need  not  be  enumerated,  but  in  the  exercise  of  which  they  had 
undertaken  to  form  for  themselves  an  independent  constitutional 
government  within  the  State  of  Georgia.  Congress  had  subse- 
quently engaged  with  the  State  of  Oeorgia  to  extinguish  the 
Indian  title, —  an  engagement  which,  for  a  period  of  twenty-five 
years,  and  down  to  the  events  now  about  to  be  considered,  it 
had  failed  to  keep.  In  this  state  of  things  the  legislature  of 
the  State  of  Greorgia,  intending  to  enforce  the  migration  of  the 
Cherokees  from  the  State,  passed  a  series  of  acts  extending  the 
jurisdiction  of  the  State  over  the  country  of  these  Indians,  which 
acts  were  of  a  character  so  severe  and  oppressive  on  their  face 
that  I  do  not  undertake  to  justify  them.  The  Indians  undertook 
to  assert  their  rights  under  the  various  treaties,  and  also  under 
certain  acts  of  Congress,  as  against  the  State  of  Oeorgia.  They 
got  no  comfort  from  the  President,  who  had  fought  two  Indian 
wars,  who  had  made  two  Indian  treaties,  and  who  was  thoroughly 
acquainted  with  the  nature  of  the  Indian.  This  was  a  question 
upon  which  Jackson^s  mhid  was  thoroughly  made  up,  and  in 
accordance  with  the  views  and  wishes  of  the  people  of  Georgia. 
When  the  Indians  applied  to  him,  he  merely  told  them  that 
*Hhe  President  of  the  United  States  has  no  power  to  protect 
you  against  the  laws  of  Georgia.''  Finding  that  the  President's 
opinion  had  the  support  of  Congress,  and  that  they  could 
therefore  expect  no  aid  from  either  of  the  political  departments 
of  the  government  of  the  United  States,  the  Indians  determined 
to  apply  to  the  judicial  branch  of  that  government  in  the  hope- 
that  they  could  induce  it  to  overrule  the  political  branch.  To* 
assist  them  in  this  efibrt  they  retained  two  great  lawyers,  Joha 
Sargent  and  William  Wirt.  The  results  of  these  efforts  are 
exhibited  in  three  reported  cases,  one  of  them  in  the  early 
Georgia  reports,  and  the  other  two  in  the  reports  of  the  Supreme 
Court  of  the  United  States. 

The  first  case  was  that  in  which  a  Cherokee  Indian  named 
George  Tassel,  commonly  called  Com  Tassel,  was  prosecuted 
and  convicted  in  the  Superior  Court  of  Georgia,  for  murdering 
another  Cherokee  in  that  part  of  the  Cherokee  country  within 
the  State  of  Georgia,  which  the  legislature  of  that  State  had 
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annexed  to  the  body  of  Hall  County.  There  was  a  plea  to  the 
jurisdiction,  based  upon  the  ground  that  the  act  of  the  legislature 
of  Greorgia,  which  undertook  so  to  extend  the  jurisdiction  of  the 
State  over  the  Indians,  was  unconstitutional,  and  contrary  to  the 
treaty  of  Hopewell,  and  to  subsequent  treaties.  This  plea  was 
overruled  by  the  judges  of  the  Superior  Court  in  convention.^ 
To  reverse  this  decision  it  was  attempted  to  prosecute  a  writ 
of  error  in  the  Supreme  Court  of  the  United  States.  A  fiat  for 
the  writ  was  granted  by  Chief  Justice  Marshall.  The  writ  was 
issued  and  duly  served  upon  the  judge  of  the  Superior  Court  of 
Georgia  who  had  tried  the  case,  he  being  the  highest  judicial 
functionary  to  whom  the  writ  could  run,  the  convention  of  judges 
being  merely  a  voluntary  meeting  of  the  judges  without  statutory 
authorization.  The  Governor  of  Georgia  deemed  the  matter  of 
so  much  importance  that  he  communicated  it,  by  a  special  mes- 
sage, to  the  General  Assembly  then  in  session.  The  latter,  by 
a  joint  resolution,  denied  and  repudiated  the  jurisdiction  of  the 
Supreme  Court  of  the  United  States  over  the  question,  and 
directed  the  sentence  to  be  executed.  Tassel  was  accordingly 
hanged,  and  no  return  was  ever  made  to  the  writ  of  error. 

The  second  case  was  nothing  less  than  a  suit  in  equity  brought 
by  the  Cherokee  Nation  against  the  State  of  Georgia  in  the 
Supreme  Court  of  the  United  States,  to  enjoin  that  State,  its 
officers  and  agents,  from  enforcing  its  hostile  legislation  against 
the  Cherokees.  After  great  consideration,  the  court  dismissed 
the  bill,  on  the  ground  that,  although  the  Cherokees  were  a 
«*  State,**  yet  they  were  not  a  "  foreign  State*'  within  the  mean- 
ing of  that  clause  of  the  constitution  of  the  United  States 
conferring  jurisdiction  upon  the  Supreme  Court  in  cases  of 
controversies  between  foreign  States  and  the  United  States.^ 

The  third  case  was  that  wherein  a  missionary,  sent  to  the 
Cherokees  by  the  Board  of  Foreign  Missions,  refused  to  take  out 
the  license  required  by  the  statutes  of  Georgia  to  be  procured 
from  the  Governor  of  Georgia  before  entering  the  Cherokee  coun- 
try. For  this  he  was  prosecuted  in  the  Superior  Court  of  Geor- 
gia under  a  severe  penal  statute,  was  convicted,  was  sentenced  to 

1  state  o.  Tassels,  Dadley  (Ga.)  229. 

s  Cherokee  Nation  o.  Georgia,  5  Pet.  (U.  8.)  1. 
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bard  labor  in  tbe  penitentiary  for  a  period  of  four  years,  refused 
to  accept  pardon  on  the  condition  of  taking  out  the  statutory 
license,  but  prosecuted  a  writ  of  error  in  the  Supreme  Court  of 
the  United  States,  the  Board  of  Foreign  Missions  retaining  Sar- 
gent and  Wirt  as  counsel.  Tbe  court  unanimously  reversed  the 
judgment  of  the  Superior  Court  of  Georgia,  on  the  ground  that 
it  had  been  pronounced  under  color  of  a  law  which  was  void,  as 
being  repugnant  to  the  constitution,  treaties  and  laws  of  the 
United  States.  The  mandate  of  the  Supreme  Court  of  the  United 
States  then  went  down  to  the  Superior  Court  of  Georgia,  but  it 
was  disobeyed.  The  Governor  of  Georgia  is  reported  to  have 
said  that  he  would  rather  hang  the  prisoner  than  liberate  him 
under  the  mandate  of  the  Supreme  Court ;  and  President  Jackson 
is  reported  to  have  said:  **  John  Marshall  has  made  his  decision, 
now  let  him  execute  it."  The  missionary, notwithstanding  this 
mandate,  was  kept  in  prison  about  eighteen  months,  and  was 
finally  liberated,  apparently  because  the  authorities  of  Georgia 
were  ashamed  of  themselves,  or  got  tired  of  keeping  him. 

Now,  facing  an  audience  of  lawyers,  subject  to  be  reversed  by 
them,  as  every  lawyer  is  subject  to  be  reversed,  and  admitting 
that  I  have  been  reversed  on  this  question,  and  by  the  greatest 
judicial  tribunal  in  the  world,  and  disclaiming  any  purpose  of 
expressing  an  opinion  on  the  political  aspects  or  merits  of  this 
case, —  I  am  nevertheless  here  to  defend  Andrew  Jackson  against 
the  imputation  of  usurpation,  or  of  acting  beyond  the  limits  of 
his  just  constitutional  powers.  I  am  not  here  to  defend  the 
legislation  of  Georgia  as  being  humane,  wise,  or  just;  though  I 
ask  for  it  that  lenient  consideration  which  springs  out  of  what 
we  know  of  the  nature  of  the  Indian,  and  the  difficulty  which  a 
body  of  white  people  must  experience  in  living  in  immediate 
proximity  with  him.  What  I  do  say  is  this :  This  question  was 
exclusively  a  political  question,  and  when  the  State  of  Georgia 
and  the  political  departments  of  the  government  of  the  Unit^ 
States  united  in  deciding  it  one  way,  however  unjust  that  decision 
may  have  been,  the  judicial  department  of  the  government  of 
the  United  States  had  no  power  to  decide  it  the  other  way.  The 
question  whether  a  treaty  between  the  United  States  and  another 
nation  capable  of  making  a  treaty,  shall  be  enforced  or  be  abro- 
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gated,  or  8u£Fered  to  lapse  and  become  a  dead  letter,  is  a  question 
which,  from  its  very  nature,  cannot  be  decided  by  the  judicial 
department  of  the  government  of  either  of  the  high  contracting 
parties  as  against  the  political  department  of  that  government. 
Whether  a  treaty  shall  remain  in  force  or  be  abrogated  is  a  ques- 
tion of  which  the  judiciary  can  have  no  conusance,  but  it  is  a  ques- 
tion the  decision  of  which  must  be  left  to  one  or  both  of  the  parties 
to  the  treaty,  acting  through  the  treaty-making  department  of 
their  respective  governments.  And  if  one  of  these  parties,  so 
acting,  unjustly  abrogates  a  treaty,  or  refuses  to  carry  it  out,  it 
does  not  become  answerable  therefor  to  its  own  judiciary,  but 
only  to  the  other  party  to  the  treaty,  the  penalty  being  such 
force,  in  the  exercise  of  war,  as  the  other  party  shall  see  fit  to 
apply.  Let  me  illustrate  this  by  one  or  two  supposed  cases. 
Suppose  that,  after  the  ratification  of  the  treaty  for  the  annexa- 
tion of  Hawaii  to  the  United  States,  and  after  Congress  shall 
have  enacted  a  code  of  laws  for  the  government  of  the  territory 
so  annexed,  a  subject  of  the  Emperor  of  Japan,  domiciled  in 
Hawaii,  should  be  convicted  of  a  crime  and  sentenced  to  undergo 
a  punishment  in  accordance  with  those  laws,  and  he  should  sue  out 
a  writ  of  error  in  the  Supreme  Court  of  the  United  States,  on  the 
ground  that  the  treaty  of  annexation  was  inoperative  and  that 
the  law  of  Congress  under  which  he  had  been  convicted  was  con- 
trary to  some  old  treaty  between  Japan  and  the  kingdom  of 
Hawaii,  or  between  Japan  and  the  United  States, —  what  would 
be  thought  of  a  decision  affirming  such  a  view?  Or  to  go 
further ;  for  distant  illustrations  are  often  most  forcible,  because 
we  see  the  outlines  of  distant  things  more  clearly.  At  the 
conclusion  of  the  Crimean  War,  Russia,  England,  France, 
Turkey,  and  perhaps  other  signatory  powers,  entered  into  a 
treaty,  whereby  (among  other  things)  Russia  engaged  not  to 
keep  a  fleet  in  the  Black  Sea  composed  of  more  than  a  stated 
number  of  vessels.  Not  long  ago  Russia  got  tired  of  this  re- 
straint, and  notified  the  other  signatory  powers  of  her  intention 
to  disregard  that  clause  of  the  treaty.  Suppose  that  the  Queen 
of  England,  or  the  Sultan  of  Turkey  had  thereupon  filed  a  bill  in 
equity  in  the  higher  judicial  court  of  the  Russian  Empire  to  en- 
join the  Czar,  or  the  Minister  of  Foreign  Affairs,  or  the  other  {Hrin- 
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oipal  political  agency  from  disregarding  that  clause  of  the  treaty 
and  launching  in  the  Black  Sea  a  greater  number  of  ships  of  war 
than  Russia  had  thereby  engaged  to  keep  in  that  water  * —  what 
would  be  thought  of  such  a  proceeding?  And  yet  it  does  not 
seem  that  such  a  proceeding  would  be  essentially  different  from 
the  judicial  proceedings  by  which  the  Cherokees  endeavored  to 
persuade  the  judicial  department  of  the  government  of  the  other 
treaty-making  power  to  enforce  the  treaty  against  the  will  of  its 
political  departments.  Let  us  take  another  illustration.  We 
all  recall  that  our  war  with  Mexico  was  fought  over  the  question 
whether  the  western  boundary  of  the  State  of  Texas  was  the 
river  Nueces,  as  Mexico  claimed,  or  the  Bio  Grande,  as  Texas 
and  the  United  States  claimed.  Suppose,  after  the  State  of 
Texas  had  established  judicial  courts  in  the  disputed  territory,  a 
person  there  found  had  been  tried  and  convicted  in  one  of  those 
oom'ts,  and  sentenced  to  undergo  punishment  for  an  offense 
there  committed ;  and  suppose  he  had  sued  out  a  writ  of  error 
to  reverse  that  conviction,  in  the  Supreme  Court  of  the  United 
States,  on  the  ground  that,  although  the  political  departments 
of  both  the  State  of  Texas  and  the  United  States  maintained 
that  the  disputed  territory  belonged  to  the  State  of  Texas,  yet 
such  was  not  the  fact ;  and  suppose  the  Supreme  Court  of  the 
United  States  had  held  that  the  Texas  court  had  no  jurisdiction 
because  the  territory  within  which  the  alleged  crime  had  been 
committed  did  not  belong  to  Texas,  but  to  Mexico, —  what  would 
have  been  thought  of  the  decision  ?  If  private  rights  arise  under 
treaties  with  foreign  nations,  the  judicial  departments  of  our  gov- 
ernments, both  Federal  and  State,  must  undoubtedly  give  effect  to 
those  rights,  because  the  constitution  of  the  United  States  makes 
treaties  made  in  pursuance  of  it  *<  the  supreme  law  of  the  land ; "  ^ 
but  if  the  power  that  can  make  a  treaty  with  a  foreign  State 
sees  fit  to  break  it,  or  to  allow  it  to  lapse  and  declines  to  main- 
tain it,  or  carry  out  its  provisions,  the  judiciary  cannot  restore 
it;  otherwise  the  judiciary  might  as  well  enter  upon  the  work  of 
making  treaties  in  the  first  instance.  It  was  therefore  for  the 
President  and  the  Congress  to  say  whether  treaties  with  the 

1  Const.  U.  8.,  Art.  VI. 
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Cherokee  Indians  residing  within  the  limits  of  the  State  of 
Georgia  should  be  continued  in  force,  or  be  supplanted  by  the 
legislation  of  Georgia;  and  so  long  as  both  President  and  Con- 
gress concurred  in  taking  the  latter  resolution,  the  Supreme 
Court  had  nothing  to  do  with  the  question.  Its  decision  that  the 
treaties  and  acts  of  Congress  overrode  the  legislation  of  the  State 
of  Georgia  was  undoubtedly  sound;  but  it  was  for  the  President 
and  Congress  to  say  whether  the  treaties  or  the  adverse  l^isla- 
tion  of  Georgia  should  prevail, —  being  answerable  for  an  erro- 
neous decision  to  no  power  save  the  other  contracting  party  — 
in  this  case  the  Cherokee  Nation.  We  must  therefore  con- 
clude that  Jackson,  in  this  instance  also,  acted  within  his 
constitutional  powers,  whatever  may  have  been  the  merits  of  his 
action. 
No  tribute  to  Andrew  Jackson  would  be  complete  without 
some  allusion  to  the  noble  and  pious  woman 

El«/el'^?lBi;  '»'°'  ^°^  »  '^"^  ^'^^  "^"^'^^r.  presided  over 
Jaekson.  ^^^  hospitable  home  and  formed  the  partner 

of  his  toils  and  triumphs.    The  circum- 
stances attending  her  marriage  with  him  were  clouded  by  a 
grievous  mistake  of  fact,  were  misunderstood,  and  misrepre- 
sented.    The  highest  tribute  that  can  be  paid  to  her  is  found  in 
the  fact  that  her  husband,  for  forty-seven  years  stood  ready  to 
stake  his  life  in  vindication  of  her  honor  and  of  the  honor  of 
her  memory,  and,  it  is  said,  kept  a  pair  of  pistols  forever 
loaded,  to  be  used  upon  any  man  who  might  dare  to  asperse 
<*  that  sacred  name."    Their    domestic  lives  were  sweet  and 
beautiful.     Although  Jackson  was  of  a  sudden  and  rash  temper, 
yet  no  tradition  of    domestic  broil  has  come    down   to  us. 
Towards  his  enemies  in  public  and  private  life,  he  carried  a 
lofty  and  sour  temper;  but  in  the  bosom  of  his  family,  among 
his  domestic  slaves,  and  among  his  immediate  friends,  he  was  as 
sweet  as  summer.     His  relations  with  women  were  pure,  and 
therefore  his  opinions  of  women  were  exalted,  and  his  treat- 
ment of  them  chivalric.    If,  in  his  early  life,  he  was  rough  and 
even  profane,  his  wife  was  always  a  model  of  deep  and  active 
piety.     All  her  letters  to  her  friends  and  relatives,  when  absent 
from  the  hermitage  with  her  distinguished  husband,  of  which  a 
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great  tnaDy  are  extant,  are  full  of  religious  exhortations.  She 
seems  to  have  been  continually  oppressed  with  the  honors  and 
ceremonials  which  were  lavished  upon  him,  and  feared  that 
earthly  honors  would  keep  his  thoughts  forever  weaned  from 
heavenly  things.  His  greatest  triumph  was  his  first  election  to 
the  Presidency ;  her  greatest  triumph  was  when  he  promised  her 
to  embrace  and  publicly  profess  the  Christian  religiout  of  which 
he  had  always  been  an  unquestioning  believer.  She  did  not 
live  to  realize  that  promise;  but  she  did  live  to  congratulate 
him  upon  his  triumph.  Immediately  after  that  triumph  she 
died  suddenly  of  a  heart  disease  which  had  long  afflicted  her. 
Instead  of  becoming  mistress  of  the  presidential  mansion,  she 
was  translated  to  mansions  on  high.  As  ever  in  their  lives, 
so,  after  she  was  gone,  he  kept  his  sacred  word  and  faith  with 
her.  After  he  had  sounded  all  the  depths  and  shoals  of  earthly 
honors,  he  returned  to  the  Hermitage  to  spend  the  short  span 
of  life  which  still  remained  to  him;  and  there,  over  her  green 
grave,  he  became  a  penitent  Christian. 

More  than  once  in  the  tide  of  history,  when  great  leaders  have 

died,  their  followers  have  refused  to  believe 
^^•J'J^JJJJ;^^*    that    they   were    dead.     After    the    great 

Constantine  had  passed  away,  his  body  was 
seated  upon  a  throne  and  there  received  adoration.  When 
Mahomet  died,  his  followers  exclaimed,  <<By  God,  he  is  not 
dead ;  the  Prophet  of  God  cannot  die  I''  Many  of  the  colored 
people  still  believe  that  Lincoln  did  not  die,  but  was  translated 
to  heaven  like  Elijah.  Corresponding  to  this  we  have  the  worn- 
out  joke,  which  had  a  semblance  of  truth,  of  how  the  followers 
of  Jackson  continued  to  vote  for  him  at  every  presidential  elec- 
tion after  his  death,  until  the  outbreak  of  the  Civil  War.  In 
fact,  his  death  produced  a  public  sensation  scarcely  less  than 
that  which  was  produced  by  the  death  of  Washington.  And 
the  name  of  Jackson  remains  the  watchword  of  a  great,  patriotic 
and  powerful  political  party.  It  is,  indeed,  a  name  to  conjure 
with ;  and  the  Jacksonian  legend  has  in  it  a  spell  that  touches 
the  patriotic  heart  and  makes  the  wisest  head  its  sport.  Not 
that  all  his  opinions  upon  the  public  questions  of  our  day 
were  those  of   his   present  followers.    For  example,  his  fol- 
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lowers  generally  favor  a  tariff  for  revenue  only:  he  favored 
a  protective  tariff  to  diversify  our  industries  and  divert 
600,000  agricultural  laborers,  unprofitably  employed,  into 
the  channels  of  mining,  manufacturing  and  the  mechanical 
arts;  thereby  creating  home  markets  for  our  surplus  agricul- 
tural products.^  But  from  the  fact  that  in  his  time  he  was  in 
favor  of  a  protective  tariff  to  build  up  and  diversify  our  infant 
industries,  it  does  not  necessarily  follow  that,  if  he  were  among 
us  to-day,  he  would  favor  a  tariff  which  would  tax  and  grind  the 
agricultural  and  producing  people  in  order  to  foster  gigantic 
trusts,  monopolies  and  industrial  combinations.  That  he  would 
stand  for  the  people  against  the  monopolies,  no  one,  after  read- 
ing his  famous  message  vetoing  the  bill  to  recharter  the  Bank  of 
the  United  States,  can  for  one  moment  doubt.  In  these  days 
when  gigantic  trusts  are  seeking  special  privileges  at  the  hands 
of  Congress,  a  reading  of  that  celebrated  document  is  hygienic. 
So,  unlike  most  of  his  followers  to-day,  Jackson  was,  par  excel- 
lence,  the  apostle  of  gold  money.  His  name  stood  for  gold ;  and 
in  his  view,  gold  and  silver  ought  to  be  coined  and  circulated 
only  at  a  commercial  ratio.  But  human  thought  undergoes 
development,  and  human  opinion  undergoes  substantial  changes, 
under  changing  conditions ;  and  we  cannot  feel  absolutely  certain 
as  to  what  the  opinions  of  Jackson,  even  upon  financial  questions, 
would  be,  if  he  were  among  us  to-day.  His  fame  rests  largely 
upon  his  prompt  assertion  of  the  supremacy  of  the  laws  of  the 
Union  against  the  Nullification  ordinance  of  South  Carolina,  and 
upon  his  famous  declaration,  given  in  the  form  of  a  toast  at  a 
public  banquet,  "  The  Federal  Union,  it  must  be  preserved." 
But,  if  he  had  lived  through  what  Mr.  Lowell  called  **  the  in- 
evitable wrong," —  I  mean  the  wrong  and  strife  over  the  question 
of  slavery,  and  had  seen  the  two  great  sections  of  the  Union 
separate  from  each  other  and  form  into  hostile  camps,  it  cannot 
even  be  affirmed  that  he  would  not  have  joined  the  Secession 
movement  in  1861 ;  though  it  is  probable  he  would  have  adhered 
to  the  Union,  as  his  life-long  friend  Qen.  Sam  Houston  did. 
But,  beyond  question,  there  were  many  men  as  patriotic  as  Jack- 

1  See  his  letter  to  Dr.  Colman,  of  Virginia,  in  Fftrton's  Life  of  Jackson, 
Vol.  UI.,  page  d4. 


Digitized  by 


Google 


ANDREW  JACKSON:   COLLISIONS  WITH  JUDGES  A  LAWYERS.    825 

SOD  or  Houston  who  took  a  different  view  of  their  public  duty 
in  that  crisis;  and  whatever  view  Jackson  may  have  taken,  he 
would  have  led,  not  followed. 

As  between  the  rich  and  the  poor,  Jackson  sided  with  the 
poor ;  as  between  the  oppressor  and  the  oppressed,  he  sided  with 
the  oppressed.  EQs  patriotism  was  intense,  and  if  he  ever  exer- 
cised power  harshly  or  arbitrarily  it  was  never  done  for  himself, 
but  always  for  his  country.  Herein  lay  the  great  contrast 
between  Jackson  and  Napoleon.  Both  acted  arbitrarily.  But 
Jackson  was  intensely  patriotic ;  whereas  Napoleon  had  no  pat- 
riotism :  he  depopulated  France,  and  made  her  citizens  three 
inches  shorter,  in  order  to  promote  his  own  aggrandizement  and 
that  of  his  family.  Jackson  was  absolutely  honest,  and  never 
acted  in  important  matters  except  from  firm  conviction  and  set- 
tled principle;  Napoleon  had  not  a  particle  of  honesty  in  his 
whole  make-up  —  it  is  doubtful  whether  he  ever  had  one  fairly 
honest  thought  in  his  whole  life.  While  possessed  of  a  noble 
ambition,  a  quality  not  discreditable  in  any  man,  Jackson's 
public  aims  were  unselfish  and  patriotic.  From  the  time  when 
he  first  entered  public  life,  all  his  energies  were  strained  to  pro- 
mote the  honor  of  his  country  and  the  welfare  of  his  country- 
men. How  little  there  was  in  him  of  self-seeking  is  shown  by 
the  fact  that,  in  the  upward  course  of  his  career,  he  resigned  no 
less  than  six  high  offices,  in  every  instance  with  the  hope  of 
retiring  to  private  life.  Those  offices  were:  Bepresentative  in 
Congress;  Senator  in  Congress;  Judge  of  the  Superior  Court ; 
Major-General  in  regular  army  of  the  United  States ;  Governor 
of  the  territory  of  Florida;  and  (a  second  time).  Senator  in 
Congress.  In  view  of  these  repeated  instances  of  self-abnega- 
tion, we  may  well  apply  to  him  the  tribute  which  was  applied  to 
the  Father  of  his  Country, — 

'<  Frond  to  be  nsefnl,  scorning  to  be  morel " 

In  eastern  France,  on  the  line  of  the  Lyons  and  Mediterranean 
Bailway,  a  traveler  sees  from  the  railway  carriage  as  he  passes 
along,  two  or  three  miles  to  the  south  of  him  on  a  hill,  a  colossal 
statue  standing  with  clean  outlines  against  the  pure  blue  sky. 
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It  18  the  statue  of  Vercingetorix,  the  GhtUio  ohieftaiD,  standing 
on  the  site  of  the  aDcient  capital  of  his  country.  After  2,000 
years  have  piled  their  oblivious  sands  above  his  memory^  the 
patriotism  of  France  has  erected  a  monument  which  touches  the 
clouds,  to  commemorate  the  deeds  of  a  patriot  who  fought  and 
died  to  save  his  people  from  the  yoke  of  Rome.  The  imagina- 
tion of  every  American  patriot  raises  a  similar  monument  to  the 
memory  of  Andrew  Jackson.  There  he  stands  upon  the  horizon 
of  the  distant  past,  his  clear  and  ru^ed  outlines  in  bold  relief 
against  the  sky ;  not  dimmed  by  the  lapse  of  time,  nor  by  the 
intervening  clouds  and  flashes  of  the  Civil  War ;  not  shrunken 
in  the  long  perspective  of  history,  but  still  of  colossal  size. 
He  is  not  dead,  but  still  living  and  of  potent  energy :  still  lead- 
ing, still  conquering,  still  marching  on.  If  he  could  appear  in 
our  midst  to-day,  and  see  in  this  city  the  gathered  evidences, 
which  we  see,  of  progress  in  the  arts,  the  sciences  and  the 
utilities  which  minister  to  human  enjoyment,  he  would  say: 
**  Verily  I  am  a  citizen  of  no  mean  city.**  And  we  would  rise 
and  respond  with  one  acclaim :  **  Honor  and  gratitude  to  him 
that  filled  the  measure  of  his  country's  glory/' 
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LAND   TRANSFER  BY    REGISTRATION   OF    TITLE   IN 
GERMANY  AND  AUSTRIA-HUNGARY. ^ 

I  have  the  honor  to  report  that  in  the  month  of  May  last,  in 
pursuance  of  your  instructions,  and  with  the  authority  of  the 
Treasury,  after  communication  with  the  Lord  Chancellor,  I 
made  an  investigation  into  the  working  of  the  system  of  Land 
Transfer  by  registration  of  title  in  Germany  and  Austria- 
Hungary,  which  are  the  only  large  European  States  in  which 
that  system  is  at  present  in  force. 

My  instructions  were  to  inquire  not  only  into  the  legal  but 
also  into  the  financial  and  administrative  branches  of  the  subject, 
the  fees  and  expenses,  the  staff,  buildings,  precautions  against 
fire  and  other  accidents,  the  connections  with  the  Cadastral  sur- 
veys, the  relations  of  the  central  and  local  branches,  protection 
against  fraud  and  error,  compensations  for  errors,  the  facilities 
afforded  for  landowners  and  business  men  in  transactions  re- 
lating to  land,  and  generally  into  all  points  on  which  useful 
information  appeared  to  be  obtainable.  In  conducting  these 
inquiries  I  was  authorized  to  visit  not  only  the  central  offices  in 
the  capitals,  but  the  local  offices  in  provincial  towns  and  agricul- 
tural districts  as  well. 

Full  particulars  with  regard  to  these  subjects  will  be  found 
under  appropriate  headings  in  the  accompanying  detailed  report, 
but  before  proceeding  to  details  it  may  be  useful  to  make  a  short 
preliminary  statement  of  the  method  and  results  of  the  inquiry 
from  a  general  point  of  view. 

The  method  pursued  in  the  inquiry  was  this.  The  Foreign 
Office  having  obtained  the  assistance  of  Her  Majesty's  represent- 
atives abroad,  who  procured  for  me  the  highest  official  and 
other  facilities  in  the  countries  visited,  I  first  made  general  in- 

1  Report  of  C.  Fortescne  Brickdale,  terns  of  Registration  of  Title  now  in 
Esq.,  the  Assistant  Registrar  of  the  operation  in  Germany  and  Austria- 
Land  Registry  (England),  on  the  Sys-     Hungary.— Eds.  Am.  Law  Rev. 
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quiries  in  the  respective  capitals,  Berlin  and  Vienna,  consisting 
mainly  of  interviews  with  the  chief  officers  of  the  Ministries  of 
Justice  and  Finance,  as  to  the  principal  features  of  the  land 
registration  law  and  of  its  administration,  and  as  to  the  Cadastral 
system,  maps  and  offices.  I  also  had  interviews  with  lawyers, 
bankers,  and  other  business  men  as  to  the  general  practical 
results  of  the  system  as  applied  to  every-day  transactions,  and 
inspected  the  registry  offices,  registers,  maps  and  records  for 
the  central  and  suburban  portions  of  the  two  cities.  This  done, 
I  visited  the  registry  offices  and  made  further  inquiries  in  Dres- 
den, Prague,  Budapest,  Munich,  and  Cologne,  together  with 
other  smaller  towns  in  agricultural,  industrial,  and  mining  dis- 
tricts lying  between  those  places,  having  been  previously  advised 
in  the  capitals  as  to  where  special  features  could  best  be  studied. 

By  these  means,  as  will  appear  from  a  perusal  of  the  detailed 
report,  I  obtained  a  general  survey  of  the  actual  daily  working 
of  the  system  of  registration  of  title  under  a  considerable  va- 
riety of  conditions.  It  was  shown  in  its  application  to  estates 
of  various  sizes,  values,  characters,  and  situations,  and  subject 
to  numerous  diverse  legal,  commercial,  and  political  incidents. 

In  some  of  the  districts  observed,  titles  had  been  registered 
from  time  immemorial ;  in  others  they  had  been  partially  regis- 
tered for  a  Jong  period;  while  in  others  the  system  is  totally 
new  and  unaccustomed,  and  has  been  preceded  by  no  registra- 
tion at  all.  The  particular  examples  collected  in  the  detailed 
report  included  (for  instance)  such  great  estates  as  the  ancestral 
domains  of  the  Bohemian  nobility  (among  whom  are  to  be  found 
some  of  the  largest  landowners  in  Europe),  subject  to  the 
strictest  entails,  carrying  political  privileges  of  the  highest  im- 
portance, and  specially  registered  in  immense  separate  volumes 
in  the  provincial  capital ;  they  also  include  (byway  of  contrast) 
the  tiny  subdivisions  of  the  peasant  proprietors  of  the  Rhine 
Provinces,  where  the  principles  and  practices  of  the  Code 
Napoleon  are  still  deeply  rooted  in  the  customs  and  feelings  of 
the  people.  They  include,  on  the  one  hand,  specimens  taken 
from  the  rapidly  developing  building  properties  in  the  suburbs 
of  Berlin,  with  their  villa  residences  and  restrictive  covenants, 
and,  on  the   other,  remote  Silesian   manors  with  their  tenant 
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farmers^  antique  rights  of  common,  and  commuted  rents  aind 
services,  dating  from  feudal  times.  They  show  the  system  as 
applied  to  vast  featureless  plains  like  the  corn-growing  regions 
of  Hungary,  to  the  busy  mining  and  industrial  districts  of  Saxony 
and  the  Black  Country  of  Germany  close  to  the  Russian  frontier, 
as  well  as  to  the  picturesque  Alpine  hamlets  and  pastures  —  with 
their  innumerable  interdependent  rights  of  way,  water,  and 
other  complicated  easements  —  to  be  found  in  Styria  and  the 
Saltzkammergut ;  they  pass  from  the  intricacies  of  cellars  and 
flats,  courts  and  passages,  of  the  Jews*  quarter  of  the  city  of 
Prague,  to  the  simple  conditions  of  a  quiet  agricultural  district 
in  Brandenburg;  from  mortgages  on  first-class  properties, 
involving  hundreds  of  thousands  of  pounds,  and  subject  to  the 
most  complicated  subsequent  dealings  by  way  of  transfer, 
alteration,  subdivision,  and  collateral  security,  down  to  rows  of 
petty  charges  on  diminutive  shares  in  an  inconsiderable  estate ; 
from  great  cities  where  values  are  measured  almost  by  the  square 
inch,  to  trackless  wastes  and  bare  mountains  of  scarcely  any 
value  at  all. 

Over  the  whole  of  this  vast  and  diversified  tract  —  embracing 
an  area  more  than  seven  times  the  size  of  England  and  Wales  — 
systems  of  registration  of  title  differing  in  no  essential  particular 
from  the  systems  established  under  the  Torrens  Acts  in 
Australia,  and  partially  established  under  the  Land  Registry 
Acts  in  England  and  Ireland,  have  been  in  almost  universal 
operation  for  a  considerable  period,  amounting  in  the  principal 
Austrian  provinces  to  upwards  of  eighty  years,  and  in  certain 
places  dating  from  a  much  more  remote  period.  The  type  of 
registration  followed  bears  throughout  a  remarkable  similarity 
to  that  of  Lord  Westbury's  Act  of  1862,  every  kind  of  interest 
in  land  being  capable  of  registration,  resulting,  not  unfrequently, 
in  the  formation  of  a  somewhat  involved  and  complicated  record. 
It  will  be  remembered  by  those  familiar  with  the  subject,  that 
Lord  Cairns'  Land  Transfer  Act  of  1875,  by  excluding  certain 
minor  interests  from  the  register,  provided  a  remedy  for  what 
was  deemed  a  defect  in  the  1862  act  in  regard  to  this. 

Notwithstanding  this  liability  to  become  complicated  —  of 
which  instances  are  given  in  the  detailed  report  —  the  Conti- 
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Dental  registers  appeared,  according  to  every  test  by  which  their 
practical  efficiency  could  be  tried,  to  be  giving  complete  satisfac- 
tion, and  to  enable  landowners,  large  and  small,  habitually  to 
transact  sales  and  mortgages  with  an  ease,  rapidity,  cheapness 
and  security  which,  to  persons  accustomed  only  to  the  condi- 
tions of  land  transactions  in  this  country,  will  appear  almost 
incredible. 

To  begin  with  the  question  of  cost.  The  following  are  a  few 
specimens  of  the  fees  charged  on  sales  and  mortgages  in  the 
Prussian  land  registry — where  the  fees  have  lately  been 
readjusted  in  consequence  of  a  careful  inquiry  into  their  suf- 
ciency  to  defray  all  the  expenses,  direct  and  indirect,  of  the 
administration,  and  in  the  Saxon  registry,  where  they  are  also 
intended  to  defray  all  costs  of  the  department. 


Land  Registry  Fees. 

Valae. 

On  Sales. 

On  Mortgages. 

In  Prussia. 

In  Saxony. 

In  Prnssia. 

In  Saxony. 

£ 

1 

£    8.   d. 
0    0    5 
0    1    6 
0    3    7 
0    4    9 
0    7    3 

0  18    0 

1  10    0 

2  12     0 
4     5    0 
7  10    0 

18  10     0 
61  10    0 

£    8.  d. 

0    5    0 

0    5    0 

0    5    0 

0    5    0 

0  10    0 

2    5    0 

8  15    0 

6     5    0 

12  10    0 

17  10    0 

27  10    0 

107  10    0 

£  8.  d. 
0    0    8 
0    1    0 
0    1  11 
0    8    5 
0    4    7 

0  12    0 

1  1    0 
1  18    0 
8  15    0 
6  15    0 

12  15     0 
60  15    0 

£   8.    d. 
0    10 

10 

0    10 

20 

0    10 

50 

0    2    0 

100 

0    10 

500 

0  17     6 

1^000 

1  13    6 

2,000 

2  12     6 

5  000 

4    7     6 

10,000 

6  17     6 

20  000 

11  17    6 

100  000 

61  17    6 

In  Austria  and  Hungary  the  registry  fees  are  also  very  low, 
and  are  stated  in  the  detailed  report,  but  they  are  not  calculated 
with  reference  to  the  cost  of  the  department. 

The  cost  of  professional  assistance  (where  required)  is, 
owing  to  the  simplicity  of  the  system,  very  slight.  In  Prussia, 
there  is  an  ad  valorem  scale,  which,  in  cases  where  the  whole 
conduct  of  the  transaction  is  committed  to  a  professional  man, 
is  the  same  as  the  above  (Prussian)  Land  Registry  fee  scale  — 
with  a  minimum  of  Is.  6d.     Where  the  lawyer  is  only  employed 
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for  part  of  the  work,  half  the  scale  fee  is  charged,  with  certain 
extras  for  time  and  distance. 

In  Austria  and  Hungary  there  is  no  fixed  tariff  of  professional 
charges,  but  I  was  told  by  lawyers  in  good  practice  in  both 
countries  that  their  charges  are  not  at  all  serious.  In  Vienna 
about  £1  is  a  very  usual  fee  for  the  purchaser's  lawyer  for  in- 
vestigating the  register,  drawing  the  deed,  and  attending  to 
completion  and  registration.  £10  is  a  high  fee,  even  in  large 
matters,  and  with  wealthy  clients.  One  of  the  judges  spoke  to 
me  somewhat  complainingly  of  a  bill  of  80  fl.  (about  £6  12s. 
6d.)  which  he  had  been  charged  for  professional  help  in  a  pur- 
chase of  50,000  fl.  (about  £4,176). 

Of  course  these  particulars  as  to  cost  must  be  taken  subject 
to  the  reserve  that  the  general  scale  of  remuneration,  both  pro- 
fessional and  official,  in  Germany,  is  considerably  lower  than  it 
is  in  England ;  but  it  seems  evident,  from  statistics  given  in  the 
detailed  report,  that  any  allowance  required  on  this  account  is 
more  than  counterbalanced,  at  least  as  regards  official  charges 
and  costs,  by  the  much  higher  ad  valorem  fee  that  would  be 
earned  in  England  per  case  —  owing  to  the  rarity  of  very  small 
transactions  (£50  and  under),  which  are  the  staple  work  of 
Continental  registries. 

Turning  next  to  the  time  occupied  in  sales  and  mortgages;  the 
statements  of  the  officials,  corroborated  by  the  evidence  of  land- 
owners and  professional  men,  is  everywhere  the  same.  As  a 
general  rule,  ten  to  fifteen  days  is  the  outside  time  occupied  in 
transactions  relating  to  land,  from  the  first  beginning  of  the 
negotiations  down  to  final  completion  of  the  record  in  the  land 
register,  the  effect  of  which  recording  —  it  is  important  to  bear 
in  mind  —  is  to  enable  the  purchaser  or  mortgagee,  in  his  turn, 
at  once  to  dispose  of  the  property,  or  the  security,  with  equal 
rapidity  and  ease,  in  the  open  market,  and  at  no  further  expense 
or  trouble  to  himself,  as  is  also  the  case  in  the  English  Land 
Kegistry  under  the  act  of  1875.  If  expedition  is  required,  a 
matter  can  be  carried  through  in  three  days,  and  sometimes  in 
one  day,  as  the  officials  will  always  push  forward  cases  where 
time  is  of  importance.  Mortgages  to  the  Land  Banks  are  com- 
pleted in  about  three  days.     In  fact,  so  rapid  and  free  from 
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difficulty  is  the  whole  matter  usually,  that  it  is  not  the  practice 
to  place  any  interval  between  contract  and  conveyance ;  both  are 
contained  in  the  same  deed.  A  certified  copy  of  the  register  is 
the  only  title  shown,  and  this  can  usually  be  perused  in  a  few 
minutes;  and  even  where  the  title  is  involved  an  hour  will  almost 
always  suffice  to  test  it.  The  representative  of  an  EInglish  com- 
pany, buying  land  some  yeans  ago  in  Pesth,  could  not  believe 
that  the  whole  matter  could  be  concluded  at  a  sitting ;  but  it 
was,  and  notice  of  the  completion  of  the  registration  was 
received  by  the  purchasers  the  next  day. 

In  Prussia,  a  bona  fide  purchaser  or  mortgagee  from  a  regis- 
tered owner  becomes,  immediately  on  registration,  absolutely 
secure  from  all  adverse  claims.  In  Austria  and  Hungary  there 
is,  in  theory,  an  interval  varying  from  thirty  to  sixty  days 
allowed  for  objection,  with  a  very  remote  possibility  of  disturb- 
ance extending  over  three  years.  But  these  latter  intervals  are 
disregarded  in  practice,  and  are  not  known  to  have  been  ever 
utilized. 

There  always  remains  the  theoretical  possibility  of  a  forged 
transfer,  followed  by  the  registration  of  the  transferee,  and  Uien 
a  sale  by  him  to  a  bona  fide  purchaser  ignorant  of  the  fraud  — 
in  which  circumstances  the  original  registered  owner  would,  if 
he  did  not  discover  the  fraud  and  lodge  an  objection  within  the 
prescribed  period,  lose  his  land.  But  I  was  confidently  assured, 
in  answer  to  frequent  inquiry,  that  no  such  case  had  ever  aris^i 
in  practice.  The  parties  to  all  dealings  are  identified  by  officials 
or  notai'ies,  and  written  notice  of  every  application  is  sent  to  the 
registered  address  of  every  person  affected  by  it,  even  when 
they  have  appeared  personally  and  have  consented  to  the  entry 
being  made.     In  Hungary  no  identification  is  required. 

The  simplicity  of  the  system  may  be  judged  partly  from  ilie 
low  scale  of  professional  charges,  which  include  all  searches  and 
communications  with  the  registry,  and  from  the  fact  that  in  the 
towns  people  commonly  search  the  registers  themselves,  and 
often  draw  up  their  own  deeds.  If  it  is  inconvenient  to  go  to 
the  registry  to  search,  an  official  copy  of  the  entries  is  obtain- 
able for  the  perusal  of  the  intending  purchaser  or  mortgagee. 
Land  certificates  are  not  issued.     The  interests  recorded  in  the 
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register  books  are  occasionally  complicated  and  involved;  but 
owing  to  the  mode  of  entering  everything  in  its  right  place,  and 
a  very  complete  system  of  cross  references,  a  comparatively 
short  time  enables  a  searcher  to  make  an  accurate  note  of  the 
present  state  of  any  title  and  incumbrances,  or  to  extract  the 
titte  to  any  parcel  or  particular  interest  (such  as  a  life  interest, 
or  an  estate  in  remainder,  with  its  incumbrances),  or  the  title  to 
any  incumbrance,  from  among  the  other  entries.  This  applies 
to  the  largest  as  well  as  to  the  smallest  estates. 

In  Prussia  all  conveyances  are  now  made  verbally,  by  declar- 
ation of  the  parties  in  the  presence  of  the  land  registrar  (or  in 
some  parts  before  a  notary  public),  who  takes  a  note  of  the 
declaration  made,  and,  on  comparison  with  the  register,  the 
purchaser  is  entered  as  owner  without  more  ado.  This  pro- 
cedure results  in  the  vast  majority  of  country  sales  being  con- 
cluded without  any  legal  assistance  whatever,  at  the  mere  cost 
of  the  registry  fees.  If  desired,  the  attendance  and  declaration 
can  be  made  by  attorney. 

It  may  be  remarked  in  passing  that  these  Prussian  verbal  con- 
veyances have  already  a  parallel  in  some  of  the  late  English  land 
transfer  bills,  which  proposed  to  give  an  option  to  purchasers  on 
sales  to  apply  for  registration  of  themselves  as  owners  of  the 
land  purchased  without  any  conveyance:  this  registration,  when 
completed,  was  to  have  the  same  effect  as  a  conveyance  by  deed. 
This  provision  could  easily  be  extended  to  transfers  of  land 
already  on  the  register. 

In  Prussia,  Saxony,  Bavaria,  Wurtemberg,  and  (it  is  believed) 
in  most  other  German  States,  the  registers  are  strictly  private, 
and  are  only  shown  to  persons  having  an  interest  in  the  land. 
In  Austria  and  Hungary,  and  also  in  Baden,  they  are,  and  always 
have  been,  public. 

In  the  examples  cited  in  the  detailed  report,  care  has  been 
taken  to  remove  or  alter  any  details  likely  to  lead  to  the  identi- 
fication of  particular  estates  in  countries  where  the  register  is 
private. 

Owing  to  the  extreme  ease  with  which,  after  a  little  practice, 
any  ordinary  business  man  can  test  a  title,  and  draw  up  a  mort- 
gage, an  immense  business  is  carried  on  under  the  title  of  Real 
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Credit  Institutions  and  Land  Banks.  The  ordinary  bankers,  like 
our  own,  do  not  regard  permanent  mortgages  of  land  as  a  very 
desirable  form  of  investment,  though,  like  our  own  bankers, 
they  occasionally  lend  to  their  own  customers  on  real  security 
by  way  of  favor.  But  the  land  banks  (as  to  which  fuller  par- 
ticulars are  given  in  the  detailed  report)  are  specially  formed 
for  the  purpose  of  lending  money  on  security  of  land,  and  here 
landowners  can  obtain  permanent  loans,  or,  what  is  more  com- 
mon, loans  to  be  paid  off  in  forty  or  fifty  years  by  terminable 
annuity,  including  principal  and  interest,  to  any  amount,  with- 
out delay,  and  usually  without  commission  or  any  other  expense 
than  the  bare  land-registry  fees.  The  largest  landowners  use 
these  banks  as  well  as  the  smallest,  and  are  stated  to  have  found 
them  of  the  utmost  service.  The  debentures  of  the  land  banks 
appear  among  the  highest  forms  of  securities  in  great  numbers, 
in  the  daily  published  lists  of  the  Stock  Exchange. 

It  does  not  appear  that  the  various  results  above  stated  are  due 
to  any  special  degree  of  simplicity  either  in  the  titles  or  in  the 
transactions  recorded.  On  the  whole,  from  a  perusal  of  a  very 
large  number  of  registers  in  all  parts,  it  appeared  that  the  sub- 
sisting interests  in  land  in  Germany  and  Austria  are,  as  a  gen- 
eral rule,  at  least  as  complicated  as  they  are  in  England,  and  the 
entries  in  the  registers  especially  in  Austria  (where  all  servitudes 
are  registered),  are  certainly  far  more  complicated  than  the 
entries  in  the  registers  kept  under  the  Land  Transfer  Act  1875 
are,  or  could  ever  become. 

The  main  sources  of  complication  in  the  Oerman  and  Austrian 
registers  are  entails  and  settlements  affecting  the  large  estates ; 
wills,  family  charges,  life  estates,  and  co-ownership,  affecting 
every  class  of  property,  the  last —  co-ownership  —  being  exces- 
sively common,  owing  to  an  arrangement  often  made  on  mar- 
riage, which  gives  a  wife  an  immediate  half-share  in  all  her 
husband's  acquired  property;  the  law  of  intestate  succession, 
which  divides  the  property  equally  among  all  the  children :  and 
the  usual  practice  of  testators,  to  a  similar  effect.  Under  the 
English  Land  Transfer  Act  1875,  complicated  beneficial  interests 
are  protected  by  cautions  and  other  indirect  means  which  do  not 
complicate  the  register.     The  mortgages,  too,  in  the  Continental 
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registers,  both  for  small  and  large  sumg,  are  numerous  and  often 
very  involved,  being  secured  on. whole  estates,  parts  of  estates, 
and  on  the  separate  undivided  shares,  life  interests,  and  other 
partial  ownerships ;  with  subsequent  transfers,  alterations,  part 
payments,  and  other  dealings,  all  of  which  are  recorded  on  the 
register.  Examples  of  these  transactions  will  be  seen  in  the 
detailed  report. 

Since  the  establishment  of  the  Cadasters  or  Land  Tax  Regis- 
ters in  the  various  States  the  land  registries  have  been  worked 
in  close  relationship  with  them  —  almost  the  entire  work  of  the 
description  of  estates  being  taken  over  by  those  departments ; 
but  that  a  Cadaster  is  not  essential  to  a  land  register  is  clear 
from  the  fact  that  most  of  the  registers  existed  for  a  long 
period  before  the  Cadasters  were  made.  In  Austria,  properties 
are  now  always  described  by  reference  to  the  Cadaster-numbers 
of  their  parcels  ;  but  in  Prussia  a  general  verbal  description  may 
sometimes  be  entered  instead.  When  a  parcel  is  cut  up,  a 
tracing,  made  or  approved  by  the  Cadaster  officer,  with  a  new 
number,  also  given  by  the  Cadaster  officer,  is  attached  to  the 
conveyance  (or  brought  with  it,  if  verbal)  and  left  in  the  regis- 
try. In  Austria,  where  the  Cadastral  maps  are  lithographed, 
copies  are  kept  in  the  land  registries  and  corrected  up  to  date ; 
but  in  Germany,  where  the  maps  are  not  lithographed,  no  copies 
are  kept  in  the  land  registries.  -  A  full  account  of  the  relations 
of  the  Cadaster  to  the  land  registry  will  be  found  in  the  detailed 
report. 

Mortgage  certificates  are  issued  in  Prussia  only.  They  are 
required  to  be  produced  on  all  registrations  affecting  the  mort- 
gagee's title,  and  are  indorsed  with  notes  of  the  transactions 
recorded.  No  other  certificates  of  any  kind  (except  certified 
copies  of  the  registers)  are  issued. 

It  may  be  useful  to  add  here  a  short  description  of  the  general 
official  machinery  by  which  the  excellent  results  above  stated  are 
produced,  and  of  the  mode  of  introduction  of  the  system  (where 
known)  into  the  principal  States  and  Provinces;  this  in  some 
cases  is  lost  in  the  mists  of  antiquity,  and  in  others  is  still  in 
progress  at  the  present  day. 

The  system  is  essentially   a   local   and   district  system,  the 


Digitized  by 


Google 


836  31    ABiERICAN   LAW  REVIEW. 

registers  being  everywhere  kept  in  special  rooms  forming  part 
of  the  offices  of  the  local  courts  of  first  instance,  which,  wher- 
ever the  state  of  the  population  admits  of  it,  are  (like  our  own 
county  courts,  of  which  there  are  546  in  England  and  Wales) 
within  easy  reach  of  every  man's  door.  Except  in  Hungary, 
and  a  few  very  thinly  peopled  districts,  no  registry  is  more  than 
about  fifteen  miles  from  the  furthest  hamlet  it  serves.  In  Baden 
and  Wurtemberg  the  registers  are  still  more  localized,  being 
established  in  every  commune. 

The  registrars  are  members  of  the  large  body  called  Richter 
or  Amtsrichter  (of  which  there  are  4,219  in  Prussia,  and  3,844 
in  Austria),  who  do  the  whole  of  the  judicial  or  quasi-judicial 
work  of  the  country.  In  small  places,  where  there  is  only  one 
Richter  ho  combines  the  land  registry  with  his  other  work ;  in 
large  places  in  Germany  there  are  one  or  more  Bichter  exclu- 
sively employed  in  superintending  the  land  registry  work.  Id 
Berlin,  for  instance,  there  are  thirteen,  in  Cologne  six,  in  Dres- 
den five,  so  employed.  In  Austria  and  Hungary  it  is  otherwiae, 
no  Bichter  being  exclusively  employed  in  land  registry  work, 
but  there  are  always  one  or  more  superior  clerks  who  attend  to 
nothing  else. 

This  system  appears  to  be  both  economical  and  convenient  — 
securing  the  services  of  competent  men,  acquainted  with  the 
locality  and  knowing  many  of  the  landowners  personally,  at  a 
minimum  of  cost ;  while  the  offices  are  so  well  distributed  over 
the  country  that  the  poorest  proprietors  can,  if  they  wish,  in- 
spect the  registers  and  settle  their  business  on  market  days, 
with  no  expense  for  traveling,  and  none  of  the  difficulty  and 
uncertainties  of  correspondence,  abhorrent  to  the  rustic  mind. 
The  large  landowners,  who  of  course  do  not  always  reside  ia 
the  district  where  their  lands  are  registered,  conduct  their  bus- 
iness through  the  post  or  through  a  local  legal  or  other  agent. 

The  manner  in  which  the  system  has  been  introduced  into 
those  parts  of  the  country  (and  they  were  many)  where  do 
registers,  or  only  incomplete  registers  formerly  existed,  is  natur- 
ally of  the  highest  interest  and  importance  at  the  present  juncture 
in  England. 

A  great  variety  of  circumstances  antecedent  to  the  present 
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system  existed  in  different  parts  of  the  German  and  Austrian 
empires.  In  some  places  —  Bohemia,  for  instance,  generally,  and 
many  of  the  principal  cities  and  numerous  isolated  manors  and 
districts  in  the  country  —  registers  of  ownership  have  existed 
from  time  immemorial.  In  Vienna,  for  instance,  there  are  still 
preserved  registers  of  1368;  in  Prague,  of  1377;  in  Munich,  of 
1440.  In  other  places,  such  as  the  Rhine  Provinces,  Hanover, 
and  some  of  the  remoter  Austrian  provinces,  e.  ^.,  Bukowina 
and  Dalmatia,  ownership  of  land  had  never  been  registered  at 
all,  until  the  present  system  was  introduced,  not  many  years 
ago — though  even  here  there  was  usually  some  kind  of  regis- 
tration of  mortgages.  Between  these  extremes  a  great  variety 
of  mixed  systems  prevailed,  and  during  the  latter  half  of  the 
present  century  there  has  been  nearly  everywhere  the  Cadaster, 
or  Government  land  tax  register,  which  though  neither  complete 
nor  authoritative  as  to  title,  showed  at  any  rate  the  person  for 
the  time  being  in  ostensible  possession  of  the  land  and  account- 
able for  land  tax. 

Registration  of  title  was  made  universal  for  the  then  Austrian 
Empire  in  1811 ;  it  was  adopted  in  Saxony  in  1843  ;  in  Hungary 
in  1849-56;  and  in  Prussia  (in  its  present  form)  in  1872. 
The  system  was  in  all  cases  gradually  applied  —  province  by 
province,  district  by  district,  commune  by  commune  —  under 
the  general  control  of  the  Ministry  of  Justice  and  under  the 
local  control  of  the  provincial  Courts  of  Appeal.  All  inquiries 
were  made  at  the  Government  expense,  but  this  was  not  heavy. 
Although  absolute  titles  were  everywhere  registered,  very  little 
documentary  evidence  of  title  was  required,  considerable 
reliance  being  placed  on  the  local  notices  and  advertisements, 
and  information  obtained  from  the  land  tax  (Cadaster)  books 
and  local  authorities.  In  Prussia,  a  very  low  scale  of  fees, 
amounting  in  small  cases  to  a  few  shillings  only,  paid  on  first 
registrations,  reimbursed  the  Government  for  all  outlay. 

Only  in  a  few  very  remote  and  primitive  districts  have  errors 
been  at  all  noticeable,  and  then  they  appear  to  have  been  rather 
due  to  misapprehension  of  the  motives  and  objects  of  the  inquiry 
than  to  intentional  fraud.  In  the  Rhine  Provinces,  where  regis- 
ters are  still  in  course  of  formation,  where  the  subdivision  of 
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the  soil  is  so  minute  that  there  are  as  many  landowners  as  in 
the  whole  of  England  and  Wales,  and  where  only  registers  of 
mortgage  deeds  formerly  existed,  no  instance  of  intentional 
fraud  has  occurred  in  the  returns  sent  in  by  the  proprietors. 
Disputes  are  few,  and  chiefly  relate  to  boundaries,  which  are, 
however,  in  nearly  all  cases  amicably  settled  by  a  visit  to  the 
ground.  Similar  conditions  a  few  years  ago  in  Hanover,  with 
the  additional  embarrassing  element  of  a  very  prevalent  system 
of  verbal  conveyances  (which  were  dutyfree)  have  led  to  equally 
satisfactory  results,  no  instances  of  erroneous  registrations  having 
occurred.  This,  indeed,  has  been  the  experience  throughout 
Germany,  but  these  two  districts  are  specially  cited  here  because, 
owing  to  the  absence  of  preceding  registers,  they  form  a  closer 
parallel  to  the  case  of  England  and  Wales  than  other  districts 
where  a  tolerably  complete  system  of  land  registration  was 
already  in  existence  when  the  present  registers  were  formed. 
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CONSTITUTIONAL  CONSTRUCTION  AND  THE  COM- 
MERCE  CLAUSE.i 

A  private  project  for  the  establishment  of  a  line  of  interstate 
transportation  was  the  moving  force  that  led  to  the  adoption  of 
the  constitution.  Washington,  having  surrendered  his  sword  to 
the  Continental  Congress,  turned  his  energies,  as  a:  private  citi- 
zen, to  the  development  by  peaceful  and  industrial  means,  of 
the  national  spirit  which,  as  leader  of  the  army,  it  had  been  his 
opportunity  to  foster  and  maintain  by  force  of  arms.  His  com- 
prehensive foresight  had  already  peopled,  in  fancy,  the  unknown 
and  illimitable  Northwest.  He  realized  that  the  only  tie  that 
could  bind  this  future  empire  to  the  newly-born  nation  in  the 
East  was  the  bond  of  commercial  intercourse.  Navigation,  the 
only  adequate  means  of  transportation  at  that  time,  furnished 
to  this  vast  territory  a  natural  and  easy  outlet,  by  the  Missis- 
sippi and  Ohio  rivers,  to  the  Gulf  of  Mexico,  where,  at  New 
Orleans,  the  Spanish  power  offered  protection  and  commercial 
opportunity  to  the  interior.  To  divert  the  flow  of  commerce 
from  this  natural  channel,  and  to  insure  thereby  the  peaceful 
and  permanent  alliance  of  the  Northwest  with  the  Federal  power 
on  the  Atlantic  Coast,  Washington  fathered  and  fostered  a  pro- 
ject for  the  building  of  a  canal  which  should  join  the  waters  of 
the  Ohio  with  those  of  Chesapeake  Bay.  The  great  obstacle  in 
the  way  of  this  scheme,  which  thus  united  the  hope  of  private 
profit  with  a  project  of  Federal  aggrandizement,  lay  in  the 
sovereign  power  of  each  of  the  States  which  the  canal  must 
traverse,  to  regulate  and  to  tax  the  canal  and  the  commerce  it 
was  designed  to  carry.  The  diverse  and  harassing  exercise  of 
this  power  by  the  several  colonies  had  produced  that  condition 
of  commercial  confusion  which,  more  than  anything  else,  had 

1  A  paper  read  before  the  American     August  26,  1897,  by  Robert  Mather, 
Bar  Association  at  Cleyeland,  Ohio,     Esq.,  of  the  Chicago  Bar. 
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coDdemned  the  Articles  of  Confederation  as  a  plan  of  Federal 
union.  It  was  to  prevent  the  embarrassments  which  the  exer- 
cise of  this  power  might  impose  upon  his  projected  instrument 
of  commerce,  that  Maryland  and  Virginia,  and  afterwards  Penn- 
sylvania and  Delaware,  at  Washington's  suggestion,  tried  to 
agree  on  some  uniform  plan  of  commercial  regulations.  From 
this  grew  the  Annapolis  Convention  to  which  all  the  colonies 
were  invited  to  discuss  plans  for  uniformity  of  legislation  on 
commercial  subjects.  The  universal  conviction  which  these  dis- 
cussions produced  that  the  power  to  regulate  commerce  among 
the  colonies  and  with  foreign  nations  should  be  withdrawn  from 
the  States  and  confided  to  the  central  government,  led  to  the 
calling  of  the  convention  at  Philadelphia. 

The  work  of  the  Constitutional  Convention  was  a  growth  which 
far  exceeded  the  promises  of  its  beginning;  the  suggestion  for 
the  adoption  of  a  uniform  code  of  commercial  regulations  grew 
into  a  national  spirit  which  converted  the  tottering  confedera- 
tion into  a  united  and  puissant  nation.  The  greatness  of  the 
work  of  that  convention  has  long  since  overshadowed  the  cause 
that  called  it  together ;  but  the  historic  fact  is  never  to  be  for- 
gotten that  the  necessity  of  removing  the  subject  of  the  trans- 
portation of  persons  and  property  from  the  power  of  State 
regulation  was  the  immediate  cause  of  the  formation  of  the 
constitution.  The  object,  the  effort  to  attain  which  led  to  such 
great  results,  was  believed  to  have  been  sufficiently  accomplished 
by  the  insertion  in  the  constitution  of  the  simple  provision  that, 
**The  Congress  shall  have  power  to  regulate  commerce  with 
foreign  nations  and  among  the  several  States,  and  with  the 
Indian  tribes.** 

It  might  well  be  expected  that  a  feature  of  our  organic  law 
which  owned  such  lofty  birth,  would  speedily  and  consistentiy 
have  received  a  construction  in  harmony  with  the  great  purpose 
it  was  meant  to  accomplish.  Yet  no  other  provision  of  the 
constitution  presents  so  interesting  a  view  of  the  uncertainty  of 
constitutional  construction,  and  of  the  fleeting  influence  of  prin- 
ciples of  decision  that  seemed  once  to  have  been  permanently 
established. 

The  struggle  of  the  States  has  ever  been  to  retain  or  regain 
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the  powers  surrendered  to  the  central  government  in  the  com- 
merce clause;  and  the  conflict  in  the  courts  from  the  first 
engaged  the  partisans  of  State  rights  and  the  champions  of 
Federal  supremacy.  The  first  battle-field  was  found  in  the 
famous  case  of  Gibbons  v.  Ogden.^  The  genius  of  federalism 
fought  for  the  theory  that  the  commerce  clause  conferred  upon 
Congress  exclusive  power  over  interstate  and  foreign  commerce, 
and  removed  the  entire  subject  beyond  the  range  of  the  legisla- 
tive power  of  the  States.  The  spirit  of  State  rights  struggled 
for  the  doctrine  that  the  Federal  power  was  concmTent  with  a 
like  power  in  the  States,  and  that  the  States  might  still,  despite 
this  provision  of  the  constitution,  regulate  commerce  with  for- 
eign nations  and  among  the  States,  until  Congress  should  by 
positive  act  itself  regulate  the  subject.  The  result  of  the  en- 
gagement gave  the  victory  to  neither  of  the  contending  theories ; 
for,  while  the  masterly  opinion  of  Marshall  indicated  his  adher- 
ence to  the  theory  of  exclusive  power,  and  the  separate  opinion 
of  Mr.  Justice  Johnson  insisted  that  judgment  should  be  given 
on  that  ground,  the  determination  of  the  great  question  was 
found  unnecessary  to  the  decision  of  the  case.  It  was  held  that 
Congress  had  regulated  the  subject  of  transportation  by  water 
in  the  enactment  of  the  coasting  laws,  and  that  the  act  of  New 
York,  granting  to  Livingston  and  Fulton  the  exclusive  right  of 
navigation  by  steam  on  the  navigable  waters  of  the  State,  was 
void  because  in  conflict  with  these  Federal  laws.  Gibbons  v. 
Ogden  decided  nothing  except  that  a  State  regulation  of  foreign 
or  interstate  commerce  actually  in  conflict  with  a  law  of  Con- 
gress, is  void.  This  decision  left  the  advocates  of  the  doctrine 
of  concurrent  power  free  to  insist  that  the  State  regulation  was 
valid  until  it  actually  came  in  conflict  with  some  law  of  Congress 
on  the  same  subject.  Thus,  while  the  argument  of  the  Chief 
Justice  justified  the  claims  of  the  advocates  of  exclusive  Federal 
power,  the  ground  of  the  decision  gave  comfort  to  their  adver- 
saries ;  and  Gibbons  v.  Ogden,  instead  of  settling  the  contro- 
versy, opened  a  veritable  Pandora  box  of  troublesome  questions 
which  tormented  the  bar  and  divided  judicial  opinion  for  many 
years. 

*  9  Wheat.  1. 
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The  struggle  between  the  doctrines  of  exclosiye  and  concur- 
rent power  was  renewed  in  Brown  v.  Maryland.^  The  State 
regulation  here  in  controversy  was  a  law  of  Maryland  requiring 
importers  of  foreign  goods  to  take  out  a  license  for  the  sale  of 
the  imported  articles.  The  State  law  was  held  invalid  on  two 
grounds:  Firsts  that  it  was  in  violation  of  that  provision  of  the 
constitution  providing  that  no  State  shall  lay  any  impost  or 
duty  on  imports  or  exports :  /Second^  that  it  was  repugnant  to 
the  commerce  clause.  The  opinion  of  the  Chief  Justice  on  the 
latter  proposition  breathes  again  the  national  spirit  that  insisted 
on  the  exclusive  view  of  the  Federal  power.  That  the  history 
of  the  adoption  of  the  commerce  clause  pointed  to  this  as  the 
true  construction  was  emphasized  in  this  language:  '*  The  op- 
pressed and  degraded  state  of  commerce  previous  to  the  adoption 
of  the  constitution  can  scarcely  be  forgotten.  •  ♦  •  Those 
who  felt  the  injury  arising  from  this  state  of  things,  and  those 
who  were  capable  of  estimating  the  influence  of  commerce  on 
the  prosperity  of  nations,  perceived  the  necessity  of  giving  con- 
trol over  this  important  subject  to  a  single  government.  It  may 
be  doubted  whether  any  of  the  evils  proceeding  from  the  feeble- 
ness of  the  Federal  government,  contributed  more  to  that  great 
revolution  which  introduced  the  present  system,  than  the  deep 
and  general  conviction,  that  commerce  ought  to  be  regulated 
by  Congress.  It  is  not,  therefore,  matter  of  surprise,  that  the 
grant  should  be  as  extensive  as  the  mischief,  and  should  com- 
prehend all  foreign  commerce,  and  all  commerce  among  the 
States.  To  construe  the  power  so  as  to  impair  its  eflScacy, 
would  tend  to  defeat  an  object,  in  the  attainment  of  which  the 
American  public  took,  and  justly  took,  that  strong  interest 
which  arose  from  a  full  conviction  of  its  necessity.** 

Doubtless  this  opinion  was  intended  to  establish,  as  indeed  its 
reasoning  does  establish,  the  doctrine  of  the  exclusiveness  of  the 
Federal  power.  But  here,  as  in  Gibbons  v.  Ogden,  the  decision 
of  the  case  just  failed  of  reaching  the  high  ground  of  federal- 
ism at  which  the  opinion  aimed.  There  was  here,  as  in  the 
other  case,  a  law  of  Congress  with  which  the  State  law  was 

1  12  Wheat.  419. 
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plainly  in  conflict.  The  contention  that  the  State  might  rega- 
late  the  subject  in  the  absence  of  such  an  act  of  Congress  was 
still  open,  so  far  as  authority  went,  to  the  advocates  of  the 
theory  of  concurrent  power.  That  theory  would,  however, 
doubtless  have  been  abandoned  as  condemned  by  the  reasoning 
of  the  Chief  Justice  in  the  two  pioneer  cases,  if  it  were  not  for 
the  peculiar  opinion,  again  by  Marshall,  in  the  case  of  Wilson  v. 
Black  Bird  Creek  Marsh  Company.^ 

The  State  law  which  was  there  assailed  as  a  regulation  of  com- 
merce was  an  act  authorizing  the  Marsh  Company  to  construct 
and  maintain  a  dam  across  Black  Bird  Creek,  a  navigable  stream 
flowing  into  the  Delaware  river.  The  law  was  upheld  on  the 
express  ground  that  Congress  had  not  **  passed  any  act  which 
bore  upon  the  case ;  any  act  in  execution  of  the  power  to  regu- 
late commerce."  **  We  do  not  think,*'  said  the  Chief  Justice, 
**  that  the  act  empowering  the  Black  Bird  Creek  Marsh  Com- 
pany to  place  a  dam  across  the  creek,  can,  under  all  the  circum- 
stances of  the  case,  be  considered  as  repugnant  to  the  power  to 
regulate  commerce  in  its  dormant  state,  or  as  being  in  conflict 
with  any  law  passed  on  the  subject." 

If  Brown  v.  Maryland  had  seemed  for  a  time  to  put  at  rest 
the  conflicting  claims  of  the  doctrine  of  exclusive  power  on  the 
one  hand  and  of  concurrent  power  on  the  other,  the  unique  de- 
cision in  the  Black  Bird  case  at  once  revived  the  contention.  It 
was  claimed  that  Marshall  had  retreated  from  the  lofty  heights 
of  nationalism  which  he  had  theretofore  occupied  during  the 
strife  on  this  question,  and  that  his  opinion  in  the  Black  Bird 
case  was,  if  not  a  retraction,  at  least  a  modification  or  explana- 
tion of  his  views  in  Gibbons  v.  Ogden  and  Brown  v.  Maryland. 
We  shall  later  acquit  him  of  this  charge ;  but  for  the  present 
we  are  interested  in  the  wavering  issues  of  the  early  conflict. 

Fate  had  conceived  still  further  confusion  of  the  subject,  and 
in  the  travail  of  the  times  it  was  now  brought  forth.  New  York 
V.  Miln^  had  come  before  the  court  for  decision  and,  the  justices 
being  divided,  a  reargument  was  directed.  Before  the  second 
argument,  there  had  taken  place  that  great  change  in  the  court 

1  2  Pet.  245.  Ml  Pet  102. 
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which  cast  out  the  genius  of  nationalism  and  enthroned  the 
spirit  of  State  rights  and  strict  construction.  Taney  sat  in  the 
seat  of  Marshall ;  and  the  court  which  had  for  so  many  years 
construed  the  constitution  in  the  federalizing  spirit  of  Washing- 
ton, was  bent  to  the  decentralizing  will  of  Jackson.  The  new 
influence  dominated  the  decision  in  New  York  v.  Miln»  and  added 
chaos  to  the  confusion  which  already  attended  the  efforts  to 
construe  the  commerce  clause.  The  opinion  of  Mr.  Justice 
Barbour,  instead  of  settling  the  long  controversy  between  the 
conflicting  theories  of  exclusive  and  concurrent  power,  forced 
upon  the  field  of  constitutional  constioiction  a  novel  theory  of  its 
own.  The  State  law  here  drawn  in  question,  requiring  every 
master  of  a  vessel  arriving  in  the  port  of  New  York  from  any 
port  of  another  State  or  nation  to  make  a  report  to  the  mayor 
of  the  name,  place  of  birth  and  last  legal  settlement,  age  and 
occupation  of  every  person  brought  as  a  passenger  by  the  vessel 
on  her  last  voyage,  was  justified  as  a  regulation  of  internal  police. 
The  police  powers,  it  was  held,  were  reserved  to  the  States  in 
their  entirety,  unsurrendered  and  unrestrained  by  the  Federal 
constitution.  Laws  passed  in  the  exercise  of  these  powers  were 
to  be  considered  valid,  even  though,  in  their  operation,  they 
regulated  or  impeded  commerce.  This  position,  which  the 
majority  opinion  flattered  itself  was  **  impregnable,"  would  have 
justified  the  passage  by  a  State  of  any  law  regulating  foreign  or 
interstate  commerce,  provided  only  the  enactment  could  be  called 
an  exercise  of  police  power.  This  would  have  accomplished  for 
the  power  of  the  States  all  or  more  than  could  possibly  have 
been  achieved  by  the  establishment  of  the  doctrine  of  concurrent 
power.  Such  doubtless  was  the  hope  of  the  majority  and  the 
fear  of  the  sole  dissenting  justice.  Story,  the  last  survivor  on 
the  bench  of  the  passing  age  of  federalism,  voiced  a  vigorous 
dissent  against  the  introduction  of  the  new  and  dangerous  theory. 
He  insisted  strongly  but  vainly  that  the  State  law  was  just  such 
a  regulation  of  commerce  as  was  condemned  in  Gibbons  v. 
Ogden,  and  that  the  decison  in  that  great  case  and  in  Brown  v. 
Maryland  demonstrated  the  entire  exclusiveness  of  the  Federal 
power.  The  pathos  of  the  lonely  position  of  Story  on  the 
reconstructed   bench   finds  keen   expression   in   his   unavailing 
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protest  that  Chief  Justice  Marshall »  having  heard  the  first  arga- 
ment  of  the  case,  had  agreed  with  both  the  conclusions  and  the 
reasons  of  his  dissent. 

It  was  reserved  for  The  License  Cases,^  to  demonstrate  the 
full  capacity  of  the  court  for  disagreement  upon  the  commerce 
clause.  These  cases  drew  in  question  the  constitutionality  of  the 
liquor  license  laws  of  the  States  of  Massachusetts,  Rhode  Island 
and  New  Hampshire.  In  the  New  Hampshire  case,^  Pierce  had 
been  convicted  of  selling  without  the  license  required  by  the 
State  law,  a  barrel  of  gin  bought  in  Massachusetts,  brought 
coastwise  into  New  Hampshire  and  sold  there  in  the  original 
package.  The  case  differed  from  Brown  v.  Maryland  only  in 
the  circumstance  that  the  article  sold  was  brought  from  another 
State  instead  of  from  a  foreign  nation.  All  of  the  justices 
agreed  that  the  State  laws  were  constitutional  and  that  the  judg- 
ments of  conviction  in  all  the  cases  should  be  affirmed ;  but  not 
even  a  bare  majority  could  agree  on  the  reasons  on  which  this 
result  should  be  placed.  There  was,  therefore,  no  opinion  of 
the  court.  Nine  dissonant  opinions,  by  six  differing  justices, 
illustrate  in  this  case  the  divergence  of  views  on  the  bench,  and 
typify  the  uncertainty  of  constitutional  construction. 

Taney,  who  as  counsel  for  the  State,  had  argued  for  the  valid- 
ity of  the  license  laws  condemned  in  Brown  v.  Maryland,  con- 
fessed that  he  was  then  in  error,  and  yielded  allegiance  to  the 
views  of  his  great  predecessor  in  that  decision.  But,  while 
making  this  concession,  he  contended,  in  a  masterful  argument, 
for  the  doctrine  of  concurrent  power.  Brown  v.  Maryland  was 
distinguished  from  the  ease  at  bar  by  the  statement  **  that  the 
former  was  one  arising  out  of  commerce  with  foreign  nations, 
which  Congress  had  regulated  by  law ;  whereas  the  present  is  a 
case  of  commerce  between  two  States,  in  relation  to  which  Con- 
gress has  not  exercised  its  power."  McLean,  who  was  later,  in 
the  Passenger  Cases,  to  become  the  champion  of  the  theory  of 
exclusive  power,  argued  in  the  License  Cases  for  the  doctrine  of 
the  supremacy  of  the  police  powers  of  the  State, which  had  formed 
the  basis  of  the  decision  in  New  York  v.  Miln.     In  this  view  he 

1  5  How.  504.  ^  Pierce  v.  New  Hampshire. 
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was  supported  by  the  opinions  of  Justices  Woodbury  and  Grier. 
Mr.  Justice  Catron  ably  seconded  the  effort  of  the  Chief  Justice 
to  establish  the  theory  of  concurrent  power,  but  made  a  vigorous 
attack  upon  the  doctrine  of  the  power  of  the  States  to  enact 
regulations  of  commerce  under  guise  of  their  police  powers ;  his 
resonant  rhetoric  and  inevitable  logic  on  this  point  laying  the 
foundation  for  the  ultimate  overthrow  of  this  theory.  Mr.  Jus- 
tice Daniel,  though  agreeing  with  Chief  Justice  Taney  as  to  the 
power  of  the  States  to  regulate  commerce  in  the  absence  of 
congressional  acts  on  the  same  subject,  differed  with  him  as  to 
the  correctness  of  the  decision  in  Brown  v.  Maryland,  and  bit- 
terly assailed  the  doctrine  there  established  that  the  right  to 
import  carries  with  it  the  right  to  sell. 

In  spite  of  the  chaos  of  opinion  on  the  bench,  the  doctrine 
of  concurrent  power  almost  reached  in  The  License  Cases  the 
goal  of  final  adoption.  An  admitted  regulation  by  a  State  of 
interstate  commerce  was  clearly  sustained  by  the  judgment  in 
that  case,  and  four  of  the  six  justices  who  wrote  opinions 
declared  their  allegiance  to  the  concurrent  theory.  The  opin- 
ion of  the  Chief  Justice,  though  not  the  opinion  of  the  court, 
was  palpably  designed  to  establish  that  doctrine  as  a  finality. 
Not  a  solitary  justice  raised  his  voice  in  advocacy  of  the  doc- 
trine of  exclusive  power.  In  view  of  this  fact,  nothing  more 
startlingly  marks  the  halting  course  of  judicial  construction  than 
the  decision  in  the  next  case  which  involved  the  commerce 
clause. 

The  Passenger  Cases,^  presented  the  question  of  the  constitu* 
tionality  of  laws  of  the  States  of  Massachusetts  and  New  York 
requiring  masters  of  vessels  to  pay  to  the  health  officers  of  the 
State  ports  a  certain  sum  for  each  passenger  landed.  The  sim- 
ilarity of  these  laws  with  the  regulations  upheld  in  New  York 
V.  Miln,  is  to  be  noted.  The  pendulum  now  swung  the  other 
way,  and  the  same  court  that  had  upheld  the  State  license  laws 
as  commercial  regulations  within  the  power  of  the  States,  con- 
demned the  State  passenger  regulations  on  the  express  ground 
that  they  were  regulations  of  foreign  and  interstate  commerce, 

1  7  How.  288. 
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and  that  the  power  of  Congress  on  those  subjects  was  exclusive. 
Under  these  circumstances  and  from  such  a  court,  came  the 
first  positive  announcement,  in  so  many  words,  of  the  doctrine 
of  exclusive  power  as  a  controlling  rule  of  decision.  The  judg- 
ment was  by  a  bare  majority,  four  justices  dissenting,  and  every 
justice  except  one,  who  expressed  his  concurrence  in  the  views 
of  Taney,  writing  a  separate  opinion. 

This  definite  adoption  of  the  doctrine  of  exclusive  power  barely 
survived  the  case  in  which  it  was  announced.  When  Cooley 
V.  Board  of  Wardens,^  came  on  for  decision  ^  the  doctrine  of 
The  Passenger  Cases  was  essentially  modified.  The  five  justices 
who  composed  the  majority  which  confidently  asserted  the  doc- 
trine of  exclusive  power  in  1849  were  all  on  the  bench  when 
the  Cooley  case  was  decided.  The  only  change  in  the  court 
was  among  the  minority,  Mr.  Justice  Woodbury  having  been 
succeeded  by  Benjamin  B.  Curtis.  The  question  presented  was 
the  constitutionality  of  a  law  of  Pennsylvania  establishing  regu- 
lations of  pilots  and  pilotages  for  the  harbor  of  Philadelphia. 
The  business  of  pilots  had  uniformly  since  the  establishment 
of  the  Federal  government  been  regulated  by  the  States,  and 
this  fact  had  furnished  one  of  the  strongest  of  the  argu- 
ments in  favor  of  the  existence  of  a  concurrent  power  in  the 
States  on  the  subject.  To  hold  those  regulations  void  as  con- 
flicting with  the  exclusive  power  of  Congress  would  have  de- 
ranged the  existing  and  necessary  regulations  of  the  subject  and 
thrown  the  navigation  laws  into  dire  confusion.  In  the  face  of 
this  predicament  the  champions  on  the  bench  of  the  contending 
theories  of  exclusive  and  concurrent  power,  with  two  militant 
exceptions,  laid  down  their  arms  and  submitted  to  a  compromise 
of  the  doubtful  conflict,  dictated  by  the  new  member  of  the 
court.  It  was  decided  that  whether  the  power  of  Congress  to 
regulate  commerce  is  exclusive  or  concurrent  with  a  like  power 
in  the  States,  was  to  be  determined  not  from  the  nature  of  the 
power  itself,  but  from  the  nature  of  the  subjects  on  which  the 
power  was  to  be  exercised.  *♦  Whatever  subjects  of  this 
power,**  it  was  held,  **  are  in  their  nature  national,  or  admit 

»  12  How.  299.  «  In  1861. 
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only  of  one  uniform  system  or  plan  of  regulation,  may  justly  be 
said  to  be  of  such  a  nature  as  to  require  exclusiye  legislation  by 
Congress.'*  As  to  the  regulation  of  pilotage  under  considera- 
tion, it  was  held  *^  that  the  nature  of  the  subject  is  such  that, 
until  Congress  should  find  it  necessary  to  exercise  its  power,  it 
should  be  left  to  the  legislation  of  the  States  ;  that  it  is  local 
and  not  national,  that  it  is  likely  to  be  best  provided  for  not 
by  one  system  or  plan  of  regulations,  but  by  as  many  as  the 
legislative  discretion  of  the  several  States  should  deem  applica- 
ble to  the  local  peculiarities  of  the  ports  within  their  limits/* 

Cooley  v.  Board  of  Wardens  marks  the  passing  of  the  age  of 
constitutional  construction  with  which  we  have  thus  far  dealt, 
and  the  coming  of  a  new  era.  It  put  an  end  to  the  bitter  con- 
troversy between  the  theories  which  had  contended  against  each 
other  for  supremacy  since  the  time  of  Gibbons  v.  Ogden,  by 
deciding  that  both  were  right,  and  assigning  to  each  its  appro- 
priate sphere  of  operation.  Where  the  subject  of  r^nlation  was 
local  in  its  nature,  the  theory  of  concurrent  power  was  to  have 
application ;  where  the  subject  was  of  a  national  nature,  the 
exclusive  theory  was  to  prevail.  Thus  the  Cooley  decision  built 
an  effectual  dam  against  the  current  of  controversy  that  had  so 
long  beat  against  the  court  in  cases  involving  the  commerce 
clause,  and  turned  the  course  of  legal  and  judicial  investigation 
of  the  subject  into  other  and  smoother  channels*  Henceforth 
the  sole  inquiry  was  to  be,  is  the  subject  sought  to  be  regulated 
local  or  national  in  its  nature?  if  local,  the  regulation  of  it  is 
within  the  field  of  State  power ;  if  national,  it  is  removed  entirely 
beyond  the  reach  of  State  legislation. 

It  is  a  curious  and  interesting  fact  that  the  principle  upon 
which  the  Cooley  case  was  decided,  and  which  finally  brought 
peace  to  the  troubled  waters  of  constitutional  construction  upon 
the  commerce  clause,  was  clearly  outlined  by  Mr.  Webster  in  his 
comprehensive  argument  in  the  pioneer  case  of  Gibbons  v. 
Ogden.  Though  he  insisted  that  the  Federal  power  over  com- 
merce, as  applied  to  the  particular  facts  of  the  case  then  before 
the  court,  was  necessarily  exclusive,  he  foresaw  what  the  decis- 
ion in  Cooley  v.  Board  of  Wardens  finally  asserted,  that  there 
might  be  subjects  of  commercial  regulation  of  such  a  nature  that 
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the  power  of  the  State  might  control  them  in  the  absence  of 
congressional  action.  **  He  should  contend/'  says  the  report- 
er's account  of  Mr.  Webster's  argument,  **  that  the  power  of 
Congress  to  regulate  commerce  was  complete  and  entire  and  to  a 
certain  extent  necessarily  exclusive;  that  the  acts  in  question 
were  regulations  of  commerce  in  a  most  important  particular; 
and  affecting  it  in  those  respects  in  which  it  was  under  the 
exclusive  authority  of  Congi-ess.  He  stated  this  first  proposition 
guardedly.  He  didnot  mean  to  say  that  all  regulations  which  might 
in  their  operation  affect  commerce  were  exclusively  in  the  power 
of  Congress ;  but  that  such  power  as  had  been  exercised  in  this 
case  did  not  remain  with  the  States."  It  adds  to  our  admiration 
for  that  great  mind  to  know  that  not  only  was  he  the  first 
expounder  of  the  doctrine  of  exclusive  power  as  applied  to  the 
commerce  clause,  and  the  advocate  of  the  principle  on  which 
Gibbons  v.  Ogden  was  actually  decided,  but  that  he  had  also 
formulated,  in  advance  of  any  judicia}  announcement  upon  these 
important  questions,  the  principle  which  was  finally  to  harmo- 
nize the  conflicting  views  on  the  subject. 

We  may  properly  pause  here,  also,  to  note  the  entire  harmony 
of  the  decision  in  Wilson  v.  Black  Bird  Creek  Marsh  Company 
with  the  rule  announced  in  Cooley  v.  Board  of  Wardens.  The 
Black  Bird  case  was  merely  the  forerunner  of  that  long  line  of 
cases  which,  since  Cooley  v.  Board  of  Wardens,  have  consist- 
ently upheld  the  power  of  the  States  to  authorize  obstructions 
to  navigable  streams,  in  the  absence  of  congressional  action.^ 
In  this  light  the  apparent  inconsistency  between  the  opinion  in 
the  Black  Bird  case  and  the  other  opinions  of  Marshall  on  thia 
subject  entirely  disappears.  Marshall  merely  applied  in  that  case 
the  thought  suggested  by  Webster's  argument  in  Gibbons  v.  ^ 
Ogden  and  afterwards  formulated  into  a  rule  of  decision  in 
Cooley  V.  Board  of  Wardens,  that  on  subjects  local  in  their 
nature  the  regulations  of  the  States  are  valid  in  the  absence  of 
congressional  action. 

The  necessity  to  insure  entire  freedom  from  State  regulation 

1  Oilman  v.  Philadelphia,  8  WaU.      107  U.  S.  678;  Wmamette  Iron  Bridge 
718;  Escanaba  Company  v,  Chicago,     Company  «.  Hatch,  125  U.  S.  1. 
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of  the  passage  of  persons  and  property  from  State  to  State,  we 
have  seen,  was  the  moving  foroe  that  brought  about  the  adoption 
of  the  constitution.  The  first  application  of  the  principle  of 
Cooley  V.  Board  of  Wardens  to  cases  of  interstate  transporta- 
tion was  in  harmony  with  that  historic  fact.  In  the  case  of  the 
State  Freight  Tax,^  and  in  Wabash  &c.  Railway  CJompany  v, 
Illinois,'  it  was  held  that  the  subject  of  the  interstate  trans- 
portation of  persons  and  property  was  of  such  a  national  nature 
as  to  require  a  uniform  plan  of  regulation,  and  that  therefore 
the  power  of  Congress  to  regulate  it  was  exclusive.  This  prin- 
ciple was  reasserted  in  Bowman  v>  Chicago  and  Northwestern 
Bailway  Company,^  where  the  liquor  laws  of  Iowa,  in  so  far  as 
they  prohibited  the  transportation  by  a  common  carrier  of  intoxi- 
cating liquors  from  another  State  into  Iowa,  except  for  persons 
licensed  to  sell  under  the  State  laws,  were  held  to  be  "  an  unauth- 
orized interference  with  the  power  given  to  Congress  over  the 
subject. ' '  The  doctrine  of  The  License  Cases  was  thus  seriously 
undeimined,  though  not  overthrown ;  and  the  spirit  of  iconoclasm 
in  the  court  struck  its  hammer,  with  fatal  force,  at  the  theory 
of  the  supremacy  of  the  police  powers  of  the  State,  asserted  in 
New  York  v.  Miln.  Thus  was  won  a  late  though  complete  vic- 
tory for  the  vigorous  assault  made  upon  the  Miln  case  by  Mr. 
Justice  Catron  in  The  License  Cases;  and  the  doctrine  was 
finally  established  that  a  State  cannot,  in  the  acknowledged 
exercise  of  its  police  powers,  •*  regulate  commerce  between  its 
people  and  those  of  the  other  States  of  the  Union  in  order  to  effect 
its  end,  however  desirable  such  a  regulation  might  be/'  The 
Miln  theory  of  the  State  police  power,  however,  still  found  three 
ardent  adherents  on  the  bench. 

Bowman  v.  The  Railway  foreshadowed  Leisy  v.  Hardin.^ 
This  case  decided  that  the  right  of  transportation  from  one 
State  to  another,  which  the  Bowman  case  held  was  beyond 
the  range  of  State  regulation,  can*ied  with  it,  as  a  neces- 
sary incident,  the  right  to  sell  in  the  original  package  and  that 
the  right  to  sell,  equally  with  the  right  to  transport,  was  shielded 

1  15  Wall.  282.  >  125  U.  8.  465. 

9  118  U.  8.  557.  «  185  U.  8.  100. 
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by  the  commerce  clause  from  the  legislative  power  of  the  State. 
This  ruling  was  the  exact  antithesis  of  the  decision  in  Pierce  v. 
New  Hampshire ;  and  the  latter  case,  which  had  stood  unques- 
tioned for  nearly  half  a  century,  was  here  finally  overthrown, 
Leisy  v.  Hardin  took  stand  on  the  high  ground  where  Brown  v. 
Maryland  was  firmly  fixed,  and  threw  around  the  importation 
from  a  sister  State  the  same  Federal  protection  which  that  great 
decision  had  long  afforded  imports  from  foreign  nations. 

Constitutional  construction  had  now  seemingly  emerged  from 
the  fog  that  had  so  persistently  obscured  the  scope  of  the  com- 
merce clause.  The  hope  of  the  fathers  in  framing  this  feature 
of  the  constitution  seemed  at  last  to  be  realized.  A  great  trinity 
of  constitutional  decisions,  Brown  v.  Maryland,  Bowman  v.  The 
Railway  and  Leisy  v.  Hardin,  promised  to  accomplish  the  pur- 
pose of  its  adoption,  namely:  the  protection  of  the  importation, 
transportation  and  sale  of  articles  of  commerce  from  any  regu- 
lation by  the  States. 

But  the  fatality  which  had  wrought  the  overthrow  of  so  many 
established  theories  in  the  long  course  of  judicial  interpretation 
of  the  commerce  clause,  had  not  overlooked  the  Bowman  case 
or  Leisy  v.  Hardin.  In  little  more  than  a  year  after  the  latter 
case  had  been  decided,  the  laws  which  were  there  condemned  as 
regulations  of  interstate  commerce  upon  subjects  within  the 
exclusive  power  of  Congress  to  regulate  were  solemnly  adjudged 
by  the  same  court  to  be  a  valid  exercise  of  State  power.^ 

Novel  and  unnecessary  suggestions  in  the  opinion  in  Bowman 
V.  The  Railway  and  Leisy  v.  Hardin  were  themselves  responsible 
for  this  startling  result.  In  the  Bowman  case  Mr.  Justice 
Matthews  had  said:  *^  So  far  as  these  regulations  (certain  acts 
of  Congress  concerning  transportation )  made  by  Congress  ex- 
tend, they  are  certainly  indications  of  its  intention  that  the 
transportation  of  commodities  between  the  States  shall  be  free, 
except  where  it  is  positively  restricted  by  Congress  itself,  or  by 
the  States  in  particular  cases  by  the  express  permission  of  CoU" 
gress,^^  *  *  *  **  ft  (a  State)  cdivmot  without  the  consent  of 
Congress^  express  or  implied,  regulate  commerce  between  its 

1  In  re  Rahrer,  140  U.  S.  546. 
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people  and  those  of  the  other  States  of  the  Union.'*  Mr.  Chief 
Justice  Fuller  quoted  these  suggestions  in  his  opinion  in  Leisj  v. 
Hardin  and  thus  reinforced  them  in  his  own  language:  *^  Hence, 
inasmuch  as  interstate  commerce,  consisting  in  the  transporta- 
tion, purchase,  sale  and  exchange  of  commodities,  is  national  in 
its  character  and  must  be  governed  by  a  uniform  system,  so  long 
as  Congress  does  not  pass  any  law  to  regulate  it,  or  aUowing  the 
States  so  to  do,  it  thereby  indicates  its  will  that  such  commerce 
shall  be  free  and  untrammeled.  ♦  ♦  •  The  conclusion  fol- 
lows that  as  the  grant  of  the  power  to  regulate  commerce  among 
the  States,  so  far  as  one  system  is  required,  is  exclusive,  the 
States  cannot  exercise  that  power  without  the  assent  of  Con^ 
gress.^*  These,  with  other  like  expressions  in  the  same  opinions, 
are,  I  believe,  the  first  and  the  only  suggestions  in  the  books  that 
Congress  might  permit  the  States  to  exercise  a  power  which  the 
constitution  has  exclusively  confided  to  Congress.  The  novelty 
of  the  idea  is  attested  by  the  promptness  with  which  it  was  acted 
upon.  The  decision  in  Leisy  v.  Hardin  was  rendered  in  April, 
1890.  In  August  of  the  same  year  Congress  passed  a  bill  known 
as  the  Wilson  bill,  which  reads  as  follows :  **  That  all  fermented, 
distilled  or  other  intoxicating  liquors  or  liquids  transported  into 
any  State  or  Territory  or  remaining  therein  for  use,  consump- 
tion, sale  or  storage  therein,  shall,  upon  arrival  in  such  State  or 
Territory,  be  subject  to  the  operation  and  effect  of  the  laws  of 
such  State  or  Territory  enacted  in  the  exercise  of  its  police 
power,  to  the  same  extent  and  in  the  same  manner  as  though 
such  liquids  or  liquors  had  been  produced  in  such  State  or 
Territory,  and  shall  not  be  exempt  therefrom  by  reason  of  being 
introduced  therein  in  original  packages  or  otherwise.'* 

**  In  this,"  in  the  language  of  Mr.  Justice  Field,^  **  we  are  fur- 
nished with  a  striking  illustration  of  the  facility  with  which 
power  is  assumed  from  expressions  loosely,  but  inadvertently 
used,  apparently  recognizing  its  existence." 

The  case  of  In  re  Eahrer,*  brought  before  the  court  a  case 
precisely  like  Leisy  v.  Hardin,  except  that  in  Rahrer's  case  the 
violation  of  the  State  law,  consisting  in  the  first  sale  of  a  pint 

1  Bridge  Company  v.  United  States,  106  U.  S.  494.  «  140  U.  S.  646. 
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of  whisky  in  the  original  package  in  which  it  had  been  brought 
into  the  State  from  another  State,  had  taken  place  after  the 
Wilson  Act  had  been  approved.  Although  the  suggestions  of 
the  doctrine  of  the  permission  of  Congress  in  Bowman  v.  The 
Railway  and  Leisy  v.  Hardin,  were  undoubtedly  responsible  for 
the  passage  of  the  Wilson  Bill,  the  Supreme  Court  did  not  up- 
hold the  validity  of  the  enactment  on  that  ground.  It  had  been 
too  often  declared  that  Congress  could  not  give  a  right  to  a 
State  in  virtue  of  its  own  powers,  or  enable  a  State  to  legislate,  ^ 
or  restore  to  the  States  the  power  of  which  they  were  de- 
prived in  the  commerce  clause ;  ^  or  delegate  to  a  State  power  to 
pass  an  act  amounting  to  a  r^^ulation  of  interstate  commerce.' 
It  was  impossible,  therefore,  to  establish  as  a  rule  of  decision 
the  doctrine  suggested  argiiendo  in  the  Bowman  and  Leisy  cases, 
that  Congress  might  permit  the  States  to  enact  regulations  of 
commerce  upon  subjects  national  in  their  nature.  But  though 
the  doctrine  that  had  produced  the  Wilson  Bill  was  not  potent 
to  justify  it,  another  doctrine,  whose  ancient  birth  and  frequent 
repetition  had  never  suggested  to  the  legislative  mind  the  pas- 
sage of  such  an  act,  was  pressed  into  service  to  give  the  Wilson 
KU  efficacy.  This  doctrine  has  been  called  the  doctrine  of  the 
silence  of  Congress. 

For  the  first  suggestion  of  this  doctrine  we  turn  again  to  the 
fecund  argument  of  Webster  in  Gibbons  v.  Ogden.  **  All  use- 
ful regulation,"  he  said,  **does  not  consist  in  restraint;  and 
that  which  Congress  sees  fit  to  leave  free,  is  a  part  of  its  regu- 
lation as  much  as  the  rest."  Webster's  meaning  was  that  the 
power  of  Congress  covered  the  entire  subject,  excluding  alto- 
gether any  power  in  the  States ;  and  that  the  States  were  just 
as  impotent  to  regulate  a  subject  which  Congress,  by  its  silence, 
meant  should  be  free  from  regulation,  as  tiiey  were  powerless 
to  regulate  another  subject  which  Congress,  by  express  act,  had 
subjected  to  regulation.  So  Marshall  understood  the  argument.^ 
Such  was  the  meaning  of  Mr.  Justice  Grier,  who  next  used  the 

^  MarshaU,  Ch.  J.,  in   Gibbons  v.  ^  Stontenburgh  v,  Hennlck,  129  U. 

Ogden.  8.  141. 

<  Taney,  Ch.  J.,  in  The   License         ^  Gibbons  v,  Ogden,  at  p.  198. 
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idea,  in  his  opinion  in  The  Passenger  Cases.  And  such  was  the 
spirit  in  which  Mr.  Justice  Field  formulated  the  principle  in 
Weltonv.  Missouri.^  **  The  fact  that  Congress  has  not  seen  fit 
to  prescribe  any  specific  rules  to  govern  interstate  commerce 
does  not  affect  the  question.  Its  action  on  this  subject,  when 
considered  with  reference  to  its  legislation  with  respect  to  for- 
eign commerce,  is  equivalent  to  a  declaration  that  interstate 
commerce  shall  be  free  and  untrammeled."  In  almost  every 
subsequent  case  in  which  attempted  State  regulations  of  com- 
merce were  called  in  question,  the  statement  has  been  repeated 
that  the  silence  of  Congress  upon  any  particular  subject  was  an 
indication  of  the  congressional  will  that  the  subject  should  be 
free  and  unregulated.  * 

The  opinion  in  the  Rahrer  case,  interpreting  the  decisions  in 
the  Bowman  and  Leisy  cases  in  the  light  of  this  doctrine,  con- 
cludes that  the  State  laws  condenmed  in  those  cases  were  invalid 
because  in  conflict  with  the  will  of  Congress,  implied  from  its 
silence,  that  the  subject  of  the  interstate  transportation  and  sale 
of  commercial  commodities  should  be  free  from  any  regulation. 
"  It  followed  as  a  corollary,'*  says  the  Bahrer  opinion,  «*  that, 
when  Congress  acted  at  all,  the  result  of  its  action  must  be  to 
operate  as  a  restraint  upon  that  perfect  freedom  which  its  silence 
insured.  Congress  has  now  spoken,  and  declared  that  imported 
liquors  or  liquids  shall,  upon  arrival  in  a  State,  fall  within  the 
category  of  domestic  articles  of  a  similar  nature  •  •  ♦ 
Congress  did  not  use  terms  of  permission  to  the  State  to  act, 
but  simply  removed  an  impediment  to  the  enforcement  of  the 
State  laws  in  respect  to  imported  packages  in  their  original 
condition,  created  by  the  absence  of  a  specif  c  utterance  on  its 
part.  It  imparted  no  power  to  the  State  not  then  possessed^  but 
allowed  imported  property  to  fall  at  once  upon  arrival  within 
the  local  jurisdiction . '  * 

In  other  words,  the  will  of  Congress,  and  not  the  impotency 
of  the  State,  deprived  the  State  laws  of  vitality.  The  State  had 
power  to  pass  the  laws,  which  were  confessedly  regulations  of 
commerce  upon  subjects  national  in  their  nature  and  therefore 

1  91  u.  8.  275. 
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requiring  one  uniform  plan  of  regulation ;  but  the  laws  could 
not  be  enforced  so  long  as  Congress,  by  its  silence,  indicated  its 
will  that  those  subjects  should  be  free  from  regulation.  As 
soon  as  Congress  broke  its  silence  and  negatived  by  positive 
action  the  implication  arising  from  its  silence,  the  laws  of  the 
State  became  operative,  and  the  interstate  transportation  and 
sale  of  intoxicating  liquors,  admittedly  legitimate  articles  of 
commerce,  became  subject  to  the  State  regulation.  Thus  the 
doctrine  of  the  silence  of  Congress,  which  was,  in  its  original 
and  previous  application,  a  denial  of  the  theory  of  concurrent 
power,  was  made  the  means  of  the  final  triumph  of  that  theory 
and  the  complete  overthrow  of  its  ancient  rival,  the  doctrine  of 
exclusive  power.  Thus  also,  was  cast  aside  the  salutary  and 
hitherto  accepted  rule  of  decision  announced  in  Cooley  v.  Board 
of  Wardens.  That  case  decided  that  the  States  have  power  to 
regulate  subjects  of  commerce  local  in  their  nature  until  Con- 
gress shall  regulate  the  same  subject;  but  as  to  subjects  national 
in  their  nature  the  States  have  no  power  at  all  to  regulate, 
whether  Congress  regulates  or  not.  That  is,  as  to  subjects 
national  in  their  nature,  the  States  suffer  from  an  organic  in- 
firmity, imposed  by  the  commerce  clause  of  the  constitution, 
which  *«  withdraws  the  subject,"  in  the  language  of  Smith  v. 
Alabama  ^  **  as  the  basis  of  legislation  altogether  from  the 
States^**  The  conception  of  the  exclusiveness  of  the  Federal 
power  necessarily  involves  the  conclusion  that  any  State  legisla- 
tion attempting  to  exercise  that  power  is  void,  not  as  being  in 
conflict  with  the  will  of  Congress  expressed  or  implied,  but  as 
an  attempted  exercise  of  power  of  which  the  States,  under  the 
Federal  constitution,  are  totally  divested.  A  subject  which 
admits  of  exclusive  legislation  by  Congress  cannot  admit  of  any 
legislation  by  the  States ;  and  this  is  so  whether  Congress  has 
or  has  not  legislated  on  the  subject.  This  was  perfectly  clear 
until  the  decision  of  the  Rahrer  case.  The  rule  of  that  case  is 
that  the  States  have  concurrent  power  to  enact  regulations  on  aU 
subjects ;  the  enforcement  of  their  regulations  depending  in  all 
cases  upon  the  will  of  Congress.     As  to  local  subjects  the  en- 

1  124  U.  S.  464. 
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f OFcemeDt  of  the  State  laws  is  permitted  by  the  silence  of  Con- 
gress and  impeded  by  its  action;  as  to  national  subjects  the 
enforcement  of  the  State  laws  is  impeded  by  the  silence  of 
Congress  and  permitted  by  its  action. 

The  exclusive  theory  was  not  the  only  victim  to  suffer  by  the 
Rahrer  decision ;  the  rule  of  Leisy  t;.  Hardin  was  expressly  nul- 
lified, and  Bowman  v.  The  Railway  rendered  practically  valueless. 
Since  the  Rahrer  decision  the  Supreme  Court  of  Iowa,  applying 
the  rule  there  announced,  has  held  that  the  act  of  transportation 
which  was  protected  in  the  Bowman  case  from  State  interference, 
is  now  prohibited  by  the  same  State  law  that  was  there  held  to 
be  void  as  a  regulation  of  commerce  of  such  character  as  Con- 
gress alone  was  authorized  to  make.^  Thus  neither  the  trans- 
portation nor  the  sale  of  intoxicating  liquors  is  now  protected 
by  the  commerce  clause  against  the  prohibitory  laws  of  the 
States. 

This  result  has  been  reached  without  detracting  one  whit  from 
the  established  character  of  intoxicating  liquors  as  Intimate 
articlcA  of  commerce.  It  follows  that  what  Congress  has  done 
in  the  Wilson  Bill  for  intoxicating  liquors,  it  may  do  for  any  and 
all  commercial  commodities.  Already  a  bill,  in  the  image  of  the 
Wilson  Bill,  has  passed  the  House  and  is  pending  in  the  Senate, 
which  surrenders  oleomai*garine  to  State  regulation,  although 
the  power  of  the  State  to  prohibit  the  importation  and  sale  of 
that  admittedly  harmless  article  of  food,  when  colored  in  imita- 
tion of  butter,  has  already  been  established  by  a  decision  that 
divided  the  court.'  Every  other  commodity,  the  commerce  in 
which  affects  injuriously  special  interests  or  particular  localities, 
may  become  as  likely  a  candidate  as  oleomargarine  for  similar 
Congressional  distinction ;  and  eventually  each  State,  in  propor- 
tion to  its  influence  and  power  in  Congress,  may  secure  the  pass- 
age of  laws  which  would  permit  it  to  regulate  or  prohibit  the 
importation  and  sale  of  any  commodity  which  it  might  deem 
harmful  to  the  health  or  morals  of  the  conmiunity  or  inimical  to 
its  industrial  growth  or  welfare.'    The  imported  package  of  diy 

1  Stete  9.  Rhodes,  90  la.  496.  '  Bowman  v.  The  RaUway,  125  U. 

'  Plumley  v.  Massachusetts,  156  U.     8.,  at  p.  494. 
8.  471. 
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goods  that  forced  the  great  pronouncement  in  Brown  v.  Mary- 
land ;  the  Texas  cattle  that  f oand  their  way  into  Missouri  under 
the  ruling  of  Railroad  Company  v.  Husen;^  and  the  dressed 
meats  protected  from  State  exclusion  in  Minnesota  v.  Barber,' 
and  Brimmer  v.  Bebman,^  may,  by  acts  of  Congress,  be  per- 
mitted to  fall  within  the  local  jurisdiction,  and  those  triumphs 
of  constitutional  construction  will  be  preserved  in  the  reports 
only  as  shrouds  of  a  mummified  legal  principle,  and  as  relics  of 
a  constitutional  and  commercial  epoch  that  has  passed  away. 
Thus  the  great  constitutional  bulwark  to  the  freedom  of  inter- 
state transportation  and  sale  of  articles  of  commerce,  which  our 
forefathers  thought  they  had  erected  in  the  commerce  clause, 
may  be  blown  down  by  the  breath  of  Congress.  Such  is  the 
startling  result  of  more  than  a  century  of  constitutional  con- 
struction. 

The  power  confided  to  Congress  in  the  commerce  clause,  is  the 
power  to  regulate  commerce,  not  to  permit  its  regulation  by  the 
States.  It  is  impossible  that  any  act  passed  by  Congress  in  pur- 
suance of  the  commercial  power  should  prescribe  anything  but 
"  one  uniform  system  or  plan  of  regulation.'*  A  Federal  law  is 
beyond  conception,  which  should  declare  that  the  transportation 
and  sale  of  oleomargarine  should  be  lawful  in  Missouri  and 
unlawful  in  Massachusetts,  or  that  a  conmion  carrier  should  be 
compelled  in  Illinois  to  receive  intoxicating  liquors  for  transport- 
ation into  Iowa,  and  punished  in  Iowa  for  the  performance  of 
the  act  enforced  in  Illinois.  Yet,  inconceivable  as  it  is  that  Con- 
gress should  itself  pass  such  a  law,  it  has,  in  the  Wilson  Bill  as 
construed  in  the  Rahrer  case,  permitted  the  enforcement  of 
State  laws  which  have,  as  to  intoxicating  liquors,  precisely  that 
effect.  Such  a  recognition  of  State  laws  upon  a  subject  the 
regulation  of  which  was  intrusted  solely  to  Congress  for  the 
express  reason  that  in  its  nature  it  requires  •*  one  uniform  sys- 
tem or  plan  of  regulation  ''  is  essentially  a  restoration  to  the 
States  of  that  sovereign  power  of  regulation,  the  diverse  exercise 
of  which  produced  the  commercial  anarchy  and  confusion  that 
reigned  during  the  Confederation. 

1  95  U.  8.  466.  *  186  U.  8.  818.  »  188  U.  S.  78. 
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That  such  was  its  purpose  we  have  the  high  testimony  of  one 
of  the  justices  who  concurred  in  the  Bahrer  decision.  **  The 
effect  of  this  enactment/'  he  says,  **  seems  to  me  to  withdraw 
intoxicating  liquors  from  the  operation  of  the  commerce  clause 
of  the  constitution.  *  *  *  The  State  legislatures,  •  •  • 
with  respect  to  the  subject  of  intoxicating  liquors,  are,  since  the 
passage  of  the  Wilson  Bill,  untrammeled  by  the  Federal  consti- 
tution." ^ 

I  nowhere  find  it  provided  in  the  Federal  constitution  that  an 
act  of  Congress  may  relieve  the  States  from  the  trammels  of  that 
instrument. 

Possibly  the  Wilson  Bill  might  have  been  justified  as  a  Con- 
gressional regulation  of  commerce  had  it  been  construed  as  a 
declaration  by  Congress  that  intoxicating  liquors  were  no  longer 
to  be  considered  subjects  of  legitimate  commerce.  The  exclusive 
power  of  Congress  "  to  determine  the  articles  which  may  be  the 
subjects  of  commerce  "  seemed  to  be  conclusively  asserted  by  the 
adoption  in  the  Bowman  case  of  Mr.  Justice  Catron's  views  and 
language  in  The  License  Cases.^  But  it  has  just  been  held  that 
the  application  of  the  Wilson  Bill  to  the  liquor  laws  of  a  State 
depends  upon  the  question  whether  the  State  itself  recognizes 
intoxicating  liquors  *  *  as  articles  of  lawful  consumption  and  com- 
merce." •  This  concedes  to  the  State  not  only  the  power  to  regu- 
late, but  the  more  dangerous  power  to  **  determine  what  shall  or 
shall  not  be  regulated."  **  Upon  this  theory,"  in  the  language 
of  Mr.  Justice  Catron,  quoted  with  approval  in  the  Bowman  case, 
**the  power  to  regulate  commerce,  instead  of  being  paramount 
over  the  subject,  would  become  subordinate  to  the  State  police 
power;  for  it  is  obvious  that  the  power  to  determine  the  articles 
which  may  be  the  subjects  of  commerce,  and  thus  to  circum- 
scribe its  scope  and  operation,  is,  in  effect,  the  controlling  one. 
The  police  power  would  not  only  be  a  formidable  rival,  but,  in  a 
struggle,  must  necessarily  triumph  over  the  commercial  power, 
as  the  power  to  regulate  is  dependent  upon  the  power  to  fix  and 
determine  upon  the  subjects  to  be  regulated." 

1  Brown,  J.,  dissenting,  in  Scott  o.  '  125X7.  S.,  at  p.  490. 

Donald,  165  U..  S.,  at  p.  106.  >  Scott  v,  Donald,  165  U.  S.  58. 
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Not  only,  therefore,  has  the  Rahrer  case  extended  to  all  sub- 
jectSy  national  as  well  as  local,  the  application  of  the  doctrine  of 
concurrent  power;  but  Scott  v.  Donald  has  revived  the  essential 
principle  of  the  doctrine  of  the  supremacy  of  the  State  police 
power,  asserted  in  New  York  v.  Miln  and  formally  overthrown 
.  in  Bowman  v.  The  Railway. 

While  the  growth,  under  constitutional  construction,  of  the 
power  of  the  States  to  regulate  the  subjects  of  interstate  com- 
merce thus  challenges  startled  attention,  their  power  to  regulate 
the  instruments  of  that  commerce  has  reached  no  less  remark- 
able a  stage  of  development.  And  the  course  of  judicial  senti- 
ment on  this  question  is  marked  by  similar  fluctuations  of 
opinion,  and  by  like  wreckage  of  discarded  deci^$ions.  In  Osborne 
v.  Mobile,^  it  was  held  that  an  ordinance  of  the  city  of  Mobile 
imposing  an  annual  license  fee  upon  every  express  or  railroad 
company  doing  an  interstate  business  in  the  city  was  not  repug- 
nant to  the  commerce  clause.  It  was  the  opinion  of  the  court 
that  the  license,  although  a  burden  upon  interstate  commerce, 
was  such  a  regulation  as  might  lawfully  be  imposed  by  a  State, 
under  its  concurrent  power,  in  the  absence  of  Congressional 
action  on  the  subject. 

In  Leloup  v.  Port  of  Mobile,^  precisely  the  same  question  was 
presented.  The  opinion  here  prevailed  that  the  subject  fell 
within  the  exclusive  power  of  Congress,  and  the  Osborne  case 
was  expressly  overruled.  It  was  held  that  the  fact  that  a  por- 
tion of  the  company's  business  was  internal  to  the  State  of 
Alabama,  and  therefore  taxable  by  the  State,  did  not  author- 
ize the  imposition  of  a  general  license  fee.  **  The  tax,''  say 
the  court,  **  affects  the  whole  business  without  discrimination. 
There  are  sufficient  modes  in  which  the  internal  business,  if  not 
already  taxed  in  some  way,  may  be  subjected  to  taxation  without 
the  imposition  of  a  tax  which  covers  the  entire  operations  of 
the  company.'^  It  was  concluded  that  **  no  State  has  the  right 
to  lay  a  tax  on  interstate  commerce  in  any  form,  whether  byway 
of  duties  laid  on  the  transportation  of  the  subjects  of  commerce, 
or  on  the  receipts  derived  from  that  transportation,  or  on  the 

1  16  Wall.  479.  «  127  U.  S.  640. 
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occupation  or  basiness  of  carrying  it  on ;  and  the  reason  is,  that 
such  taxation  is  a  burden  on  that  commerce  and  amounts  to  a 
regulation  of  it,  which  belongs  solely  to  Congress.'*  It  would 
seem,  after  this  announcement,  that  no  State  could  ever  impose 
a  license  fee  upon  a  company  engaged  in  the  business  of  the 
interstate  transportation  of  property;  but  constitutional  con- 
struction has  found  a  way,  not,  indeed,  to  overrule  Leloup  v. 
Port  of  Mobile,  but  to  deprive  interstate  carriers  of  the  benefit 
of  that  decision.  A  law  of  the  State  of  Florida,  passed  in  1893, 
provides  that  all  express  companies  doing  businTess  in  the  State 
shall  pay  in  every  city,  town  and  village  in  which  they  do  busi- 
ness a  license  tax,  graduated  according  to  the  size  of  the  place. 
The  language  of  the  law  nowhere  recognizes  or  suggests  a  dis- 
tinction between  the  local  and  the  interstate  business  of  the 
companies.  In  its  terms,  <*  the  tax,"  like  the  tax  in  Leloup 
t;.  Port  of  Mobile,  **  affects  the  whole  business  without  discrimi- 
nation.'* The  Florida  Supreme  Court,  however,  construing  the 
act,  held  in  express  terms  that  it  did  not  apply  to  or  affect  in  any 
manner  business  which  is  interstate  in  its  character,  but  only 
business  which  is  done  within  the  State,  and  that  under  the 
statute,  so  far  as  an  express  company  confines  its  operations  to 
express  business  consisting  of  interstate  or  foreign  commerce  it 
was  wholly  exempt  from  the  legislation  ( a  valuable  exemption, 
indeed,  in  view  of  the  legal  obligations  of  common  carriers). 
The  Supreme  Court  of  the  United  States,  adopting  this  con- 
struction of  the  State  law  by  the  court  of  the  State,  has  held 
that  the  license  law  is  not  obnoxious  to  the  commerce  clause.' 
It  is  therefore  now  possible,  in  spite  of  Leloup  v.  Port  of  Mobile, 
for  a  State  to  impose  any  kind  or  number  of  license  fees  upon 
interstate  carriers ;  and  the  imposition  will  be  sustained  in  the 
Federal  Supreme  Court  provided  only  the  State  legislature  shall 
declare,  or  the  State  Supreme  Court  hold  that  the  license, 
though  general  in  its  terms,  affects  the  company  only  in  relation 
to  its  local  business. 

In  The  Case  of  the  State  Tax  on  Bailway  Gross  Eeceipts,'  it 
was  held  that  a  State  might  impose  a  tax  upon  the  gross  receipts 

1  Osborne  v.  State  of  Florida,  164  U.  8.  660.  >  16  WaU.  984. 
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of  a  transportation  company,  even  though  the  receipts  were 
partially  derived  from  interstate  business.  In  Fargo  v.  Michi- 
gan,^ this  case  met  the  fate  of  Osborne  v.  Mobile,  and  was 
expressly  overruled.  The  doctrine  of  Leloup  v.  Port  of  Mobile 
was  there  firmly  established,  that  *^  no  State  has  the  right  to 
lay  a  tax  on  interstate  commerce  in  any  form.*'  The  deci- 
sion in  Fargo  v.  Michigan  is  amply  buttressed  by  other  like 
rulings  of  the  court.^  But  the  doctrine  of  that  case, 
though  still  in  theory  a  recognized  rule  of  decision,  no 
longer  affords  in  practice  any  protection  to  the  interstate 
carrier  against  the  taxing  power  of  the  States.  The  recently 
developed  theory  of  the  unit  value  of  property  devoted  to  inter- 
state transportation,  under  which  a  State  may  determine  the 
value  of  such  property  for  taxing  purposes  not  alone  by  the  actual 
value  of  the  property  within  the  State,  but  by  imparting  to 
such  property  a  portion  of  the  unit  value  on  a  mileage  basis,  or 
in  such  ratio  as  the  State  may  itself  deem  proportionate  to 
the  actual  value  or  the  earning  power  of  the  property  within  the 
State,  has  brought  within  reach  of  the  taxing  arm  of  every 
State,  in  effect  though  not  in  name,  all  those  elements  of  inter- 
state commerce  that  were  formally  removed  beyond  that  reach 
in  Fargo  v.  Michigan.^  It  is  perfectly  palpable  that  into  the 
unit  value  of  an  agency  of  interstate  transportation  there  enter  — 
in  addition  to  the  value  of  the  several  State  franchises  and  of  the 
tangible  property  in  every  State  —  the  value  of  the  Federal 
franchise,  inhering  in  the  constitution  and  expressed  in  the 
statutes,  to  transport  property  from  State  to  State,  free  from 
State  regulation  ;  the  value  of  the  occupation  or  business  itself ; 
and  the  value  of  the  receipts  derived  therefrom.  All  these  ele- 
ments of  value  it  has  been  expressly  held  are  beyond  the  reach 

1  121  U.  S.  280.  sjlvania,  141  U.  S.  18;  Massachusetts 

*  QloQcester    Ferry    Company    o.  v.  Western  Union  Telegraph  Co.,  141 

Pennsylvania,  114  U.  8.  196;  PhUadel-  U.  S.  40;  Maine  v.  Grand  Trunk  RaU- 

phia  Steamship  Company  v.  Pennsyl-  way  Co.,  142  U.  S.  17;  Pittsburg  &c 

vania.  122  U.  8.  826;  Western  Union  Railway  Co.  v.  Backos,  154  U.  8.  421; 

Telegraph  Company  v.  Alabama,  187  Telegraph  Company  v,  Taggart,   168 

U.  8.  472.  U.  8. 1 ;  Adams  Expreaa  Co.  v.  Ohio, 

>  PoUman's  Palace  Car  Co.  v.  Penn-  165  U.  8.  194. 
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of  the  taxing  power  of  the  States.^  But  taxation  by  a  State  of 
a  proportion  of  the  unit  value,  thus  composed,  is  as  clearly  tax- 
ation of  the  component  elements  as  though  each  constituent 
part  of  the  unit  value  -^ere  categorically  set  down  on  the  tax 
lists.  And  it  matters  not  whether  the  imposition  is  called  a  tax 
on  tangible  property,  as  in  Adams  Express  Company  v.  Ohio, 
where  certain  horses,  wagons,  harness,  trucks,  safes  and  office  fix- 
tures actually  worth  less  than  $100,000  were  taxed  on  a  valuation 
of  over  $1,600,000  because  they  were  used  in  the  prosecution 
of  a  vast  and  profitable  interstate  transportation  business ;  or  a 
tax  on  intangible  property,  as  in  Adams  Express  Co.  v.  Kentucky,' 
where  like  property  worth  less  than  $40,000  was  taxed,  for  like 
reasons,  on  a  valuation  of  nearly  $1,500,000,  and  in  Henderson 
Bridge  Company  v.  Kentucky,*  where  to  the  actual  value  of  the 
bridge  property  in  Kentucky  was  added  an  assessment  of  over 
$865,000  upon  the  ''franchise"  of  a  company  doing  solely  an 
interstate  business;  or  a  commutation  of  ad  valorem  taxes  for  a 
just  equivalent,  as  in  Postal  Telegraph  Cable  Co.  v.  Adams,^ 
where  an  imposition  in  name  and  nature  a  tax  for  the  privil^e 
of  carrying  on  interstate  business  was  sustained  by  an  inharmo- 
nious court.  The  States  will  not  object  to  the  names  by  which 
their  levies  are  called,  provided  under  any  name  they  may  tax 
intei*state  commerce ;  and  novelties  in  nomenclature  will  hardly 
compensate  the  earners  for  deprivation  of  their  constitutional 
rights. 

It  has  been  my  purpose  to  record  rather  than  to  criticise  the 
variations  in  judicial  decision  affecting  the  commerce  clause ;  but 
when  four  members  of  the  court  join  in  vigorous  dissent  from 
the  doctrine  of  the  last  cited  cases  the  bar  may  at  least  indulge 
a  doubt  as  to  its  absolute  wisdom.  Temerity  may  even  go  a  st^ 
farther,  and  express  the  conviction  that  the  power  of  regulation 
of  both  the  subjects  and  the  instruments  of  interstate  commerce, 
which  the  trend  of  recent  decision  confirms  in  the  States,  is 
neither  in  furtherance  of  the  high  purposes  that  inspired  the 

1  Calilomla  v.  Cal.  Pac.  By.  Co.,  »  166  U.  S.  171, 

127  U.  8.  1;  Lelonp  v.  Port  of  MobUe,  «  166  U.  8.  150. 

9upra.  4  156  U.  8.  688. 
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adoption  of  the  commerce  clause,  nor  in  harmony  with  great 
principles  once  dominant  in  the  construction  of  the  power  there 
conferred.  Memory  of  "  the  oppressed  and  degraded  state  of 
commerce  previous  to  the  adoption  of  the  constitution  *^  would 
seem  to  have  been  out  of  the  judicial  mind  when  these  opinions 
were  penned.  The  national  spirit,  which  found  the  cure  of  that 
condition  in  the  formation  and  liberal  endowment  of  a  strong 
central  government,  never  inspired  these  latter-day  pronounce- 
ments ;  nor  did  the  genius  of  Federalism,  which  formerly  strove 
for  the  establishment  of  the  doctrine  of  exclusive  Federal  power, 
preside  at  their  preparation.  Even  the  compromise  concluded  in 
the  Cooley  case  seems  to  have  lost  power  to  dictate  the  decision 
of  the  court. 

A  return  to  the  doctrine  that  Congress  has  exclusive  power  to 
regulate  (including  the  power  to  tax)  interstate  commerce  in  these 
its  national  aspects  will  better  exemplify  and  effectuate  the  spirit 
in  which  this  great  power  was  taken  from  the  States  and  con- 
ferred upon  the  national  authority,  and  lay  more  firmly  the 
foundation  for  an  enduring  construction  of  the  commerce  clause 
in  the  difficult  questions  that  are  yet  to  confront  the  court.  If, 
in  the  language  of  Mr.  Justice  Brown,*  **  manifest  dangers  to 
the  future  of  the  country  *  *  *  lurk  in  the  inflexibility  of 
the  Federal  constitution,**  the  dangers  will  hardly  be  averted  by 
introducing  that  flexibility  which  flows  from  the  abandonment  of 
established  principles.  If  the  commerce  clause  relieves  corpo- 
rations engaged  in  interstate  commerce  from  what  the  courts  may 
deem  their  just  burdens  of  State  regulation  and  State  taxation 
(and  this  is  the  spirit  in  which  the  opinion  denying  a  rehearing 
in  the  Express  Cases  is  conceived),^  that  is  a  condition  produced 
by  the  Federal  constitution,  which  it  is  not  the  province  of  the 
courts  to  change.  The  fear  *Hhat,  unless  constitutional  safe- 
guards be  overthrown,  harm  will  come,  and  wrong  will  be  done," 
should  never  lead  to  the  conclusion,  in  the  protesting  language 
of  Mr.  Justice  White,  **  that  our  institutions  are  a  failure,  that 
time  has  proven  that  the  constitution  should  not  have  been 
adopted,  and  that  this  (the  Supreme)  court  should  now  recognize 

1  Scott  V,  Donald,  at  p.  106.  '  Adams  Express  Co.  v,  Ohio,  166  U.  8.  186. 
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that  fact,  and  shape  its  adjudications  accordingly. ' '  Besides,  the 
fear  that  affirmed  the  State  power  of  taxation  in  these  cases,  has 
no  practical  foundation.  Even  if  the  States  lack  power  to  regu- 
late and  tax  these  national  elements  of  commerce,  Congress  has 
plenary  power  in  that  direction,  and  may  impose,  with  heavy 
hand,  all  the  burdens  that  interstate  commerce  can  bear.  Its 
silence  on  the  subject  is  equivalent  to  a  declaration  that,  in  these 
particulars,  interstate  cemmerce  shall  be  free  and  unregulated. 
The  legitimate  avenue  of  escape  from  the  perils  that  appalled  the 
judicial  mind,  lies  in  an  adequate  exercise  by  Congress  of  its 
admitted  power  to  regulate  and  tax  interstate  commerce,  rather 
than  in  a  judicial  restoration  to  the  States  of  *^  the  surrender 
which  they  have  made  to  a  common  government  to  regulate 
commerce  for  the  benefit  of  all  of  them.'*  ^ 

4 

1  Wayne,  J.,  in  Passenger  Cases,  7  How.,  at  p.  419. 
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PROOF  OF  FRAUD  UNDER  DENIAL. 

The  article  written  by  Judge  Thompson^  entitled,  "Setting 
Up  Fraud  and  Illegality:  General  Denial/*  is  a  vigorous  and 
lucid  exposition  of  the  question  discussed;  but  may  it  not  be 
urged  that  the  subject  is  not  exhausted?  Are  all  the  decisions 
which  he  criticises  obnoxious  to  the  objections  made?  Is  the 
reasoning  of  these  courts  in  all  instances  a  proof  of  judicial  aber- 
ration ?  May  they  not  be  sustained  as  consistent  with  the  logic  of 
code  pleading,  at  least  as  much  so  as  countless  rulings  which 
are  daily  received  without  question  wherever  the  code  prevails? 

It  is  said  that  one  object  of  the  reformed  procedure  is  to 
secure  such  a  statement  of  the  ultimate  facts  in  issue  as  shall 
apprise  an  opponent  of  what  he  may  expect  to  meet  at  the  trial. 
Yet,  we  are  told  that  negligence  is  an  ultimate  fact  in  issue  which 
may  be  pleaded  without  setting  forth  the  probative  matters  to 
sustain  it.  While  there  is  some  dissent  from  this  view,  it  is 
sustained  by  the  overwhelming  weight  of  authority .^ 

It  is  matter  of  common  learning  that,  under  a  denial  of  the 
contract  pleaded  in  the  complaint  as  the  cause  of  action,  proof 
may  be  introduced  upon  the  part  of  the  defendant  that  the  one 
with  whom  he  did  in  fact  enter  into  the  agreement  was  not  the 
plaintiff,  but  a  third  person,  not  referred  to  in  the  pleadings. 
Many  other  analogous  cases  will  occur  to  the  lawyer  familiar 
with  the  rules  of  pleading. 

While  these  cases  may  be  clearly  distinguishable  from  those 
discussed  by  Judge  Thompson,  yet  they  are  illustrations  of  the 
fact  that  even  the  code  has  failed  to  secure  in  all  instances  a 
specific  notification  of  just  what  will  be  proved  upon  the  trial. 

The  learned  author  seems  to  think  the  decision  in  Young  v. 
Glasscock,^  a  case  illustrative  of  mental  *^  aberration  "  upon  the 

1  81  American  Law  Review,  585.  v.  By.  Co.,  84  Mo.  235;  Oldfield  v.  By. 

s  Bliss  Code  Pldg.,  §§  211,  citing     Co.,  14  N.  T.  810. 
Grinde  v.  By.  Co.,  42  la.  877;  Gardner  *  79  Mo.  574. 
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part  of  the  court.  The  view  entertained  by  the  court  is  certainly 
sustained  by  the  weight  of  judicial  authority;  but  is  it  illogical? 
The  theory  of  this  case  is  simply  that,  in  an  action  of  replevin, 
the  defendant  may  show  under  the  general  issue  that  the  goods 
in  controversy  are  the  property  of  a  third  person  held  by  defend- 
ant, as  sheriff,  under  a  writ  of  attachment,  and  that  the  plain- 
tiff's claim  is  merely  colorable ;  that  the  sale  of  the  plaintiff, 
unaccompanied  by  possession  of  the  goods,  is  void  ab  initio. 
The  writer  may  himself  be  suffering  from  this  same  intellectual 
**  aberration:''  he  may  have  lost  whatever  **  gray  matter  "  his 
brains  ever  possessed ;  his  conscience  may  have  been  **  burned 
out  by  long  contact  with  the  conscienceless  work  of  the  practic- 
ing lawyer;"  at  least  he  is  obtuse  to  this  extent:  he  is  utterly 
lacking  in  the  ability  to  see  how  these  strictures  upon  a  judicial 
utterance,  fortified  by  the  weight  of  authority  and  logically  cor- 
rect, can  successfully  overturn  the  rule  adopted. 

What  is  the  issue  in  replevin  ?  Like  ejectment  it  is  ownership 
or  the  right  to  possession.  It  will  not  be  controverted  that  a 
complaint  setting  up  the  ownership  of  the  plaintiff  states  a  cause 
of  action.  Then  the  conclusion  is  irresistible  that  a  denial  of 
ownership  presents  to  the  triers  of  fact  the  simple  question  as 
to  who  owns  the  property,  real  or  personal.  Certainly  an  answer 
need  be  no  more  specific  than  a  complaint,  and  no  matter  how 
many  pretended  sales  may  have  been  made,  the  subject  of 
ultimate  inquiry  must  be :  Who  at  last  is  the  owner. 

The  Supreme  Court  of  Oregon  in  a  recent  case  ^  have  decided 
this  question  apparently  in  conformity  with  the  views  of  the 
learned  editor  of  the  American  Law  Review,  yet  the  reasoning 
of  the  court  is  certainly  obnoxious  to  criticism,  even  if  the 
opinion  of  the  court  does  not  in  itself  disclose  its  own  refuta- 
tion. That  was  a  case  of  replevin,  and,  under  a  denial,  the 
defendant  offered  and  was  permitted  by  the  trial  court  to  show 
such  fraud,  inhering  in  the  title  of  the  plaintiff,  as  that  he 
could  not  properly  claim  the  rights  of  an  owner.  Yet  the 
Supreme  Court  reversed  the  judgment,  holding  this  ruling  error. 
**  How   could  plaintiff,"   says  the   court,  **be  notified  of  the 

1  Coos  Bay  R.  B.  Co.  v.  Slglin,  26  Ore.  887;  «•  c.  88  Bac.  R.  192. 
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defense  intended  to  be  interposed  unless  it  is  disclosed  by  the 
answer?  **  And  again,  **  Defendant  then  attempted  to  avoid 
the  deed  *'  (of  assignment)  "  by  proof  of  circumstances  tend- 
ing to  show  that  it  was  given  in  fraud  of  the  rights  of  creditors, 
and  void  for  that  reason.  This  testimony  was  not  admissible. 
Fraud  must  be  specially  pleaded  in  an  answer  as  well  as  in  a 
complaint.  There  were  no  facts  stated  in  the  answer  apprising 
the  plaintiff  that  his  title  would  be  assailed  in  this  manner. '^ 

This  forsooth :  <<  In  an  answer  as  well  as  in  a  complaint ; ''  so 
then  an  averment  of  ownership  in  the  complaint  is  no  longer 
sufficient.  Hereafter  when  one's  house  is  burglarized  and  the 
goods  have  gone  into  the  hands  of  innocent  third  persons  a 
recovery  of  the  property  may  not  be  had  by  the  owner,  until  he 
has  set  forth  all  the  indicia  of  his  title  including  a  recitation  of 
the  breaking  and  entering,  the  sale  by  the  thief  to  the  one  in 
possession,  and  all  other  circumstances  throwing  light  upon  the 
question.  Then  indeed  will  code  pleading  merit  the  assertions 
of  the  late  Charles  O'Conner:  **  A  statement  of  facts  such  as 
any  old  woman  would  recite  to  her  neighbor." 

And  even  Prof.  Pomeroy  says:  **  When  the  action  is  brought 
to  recover  possession  of  goods,  the  coniplaint  alleging  title  or 
right  of  possession  in  the  plaintiff,  the  defendant  may,  under  the 
general  denial,  introduce  evidence  to  show  that  the  plaintiff  is 
not  the  owner  nor  entitled  to  possession  of  the  chattels,  but 
cannot  show  that  the  plaintiff's  title  is  fraudulent  and  void  as 
against  creditors."^  The  italics  are  mine.  A  clear  instance  of 
felo  de  Be;  another  proof  that  Homer  sometimes  nods.  Indeed 
no  court  or  writer  has  had  the  temerity,  ostensibly  at  least,  to 
attempt  to  differentiate  an  answer  from  a  complaint.  A  general 
allegation  of  ownership  and  right  to  possession  is  sufficient. 
The  other  matters  are  evidential  of  title.' 

1  Pomeroy  Code  Remedies,  §  678,  Glasscock,    79   Mo.    574;    Soprls   o. 

citing  Frlsble  V.  Langworthy,  11  Wise.  Tmax,  1  Colo.  89;  Bailey  v,  Swain, 

875.  45  Oh.  St.  657;  Holmberg  v.  Dean,  21 

>  FarweU  o.  Hanchett,  19  Bradw.  Kansas,  78;  Merrill  v,  Wedgwood,  25 

688.     And   supporting   what   Is   be-  Neb.  288;  Hunter  o.  Co.,  20  Barb.  498; 

lieved  to  be  the  true  role,  see  Sane  Bliss  v,  Cottle,  82  Barb.  822;  21  N. 

9.    Sparks,    75   Ind.  279;     Stem    v.  W.  B.  (Bilnn.)  787;  Matteawan  Co.  v. 

Mason,  16  Mo.  App.  478;  Young  o.  Bentley,  18  Barb.  641. 
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If  a  proper  regard  were  had  to  the  nature  of  the  proceeding, 
the  office  to  be  performed  by  a  plea  in  confession  and  avoidance, 
under  what  circumstances  the  latter  is  appropriately  to  be  pleaded 
and  when  a  denial  raises  the  issue,  much  obscurity  would  be 
avoided. 

Payment  is  ordinarily  matter  in  confession  and  avoidance, 
because  it  admits  that  the  plaintiff  had  a  good  cause  of  action, 
but  it  had  been  destroyed  by  an  act  subsequent  to  its  accruing; 
yet  in  ejectment  upon  a  tax  title,  the  fact  that  the  defendant 
has  paid  the  tax  before  the  sale  need  not  be  pleaded.  Why? 
Because,  if  true,  the  plaintiff  never  had  a  title ;  never  was  the 
owner  of  the  property ;  and  in  this  instance  the  fact  of  payment 
may  be  shown  under  a  denial,  because  it  establishes  the  want  of 
title  in  the  plaintiff,  but  does  not  admit  the  cause  of  action  and 
then  defeat  it  by  showing  a  subsequent  act  having  that  effect. 
This  view  accords  with  reason ;  it  is  logical,  and  we  find  it  to 
be  the  judicial  view.  Say  the  Supreme  Court  of  Wisconsin: 
**  Neither  was  there  any  error  in  admitting  evidence  of  the  pay- 
ment of  the  tax,  on  the  sale  for  which  the  plaintiff's  title  was 
based,  without  having  pleaded  such  payment  in  the  answer. 
The  complaint  in  an  action  to  recover  real  estate  is  general.  It 
does  not  set  forth  the  plaintiff's  title,  but  simply  alleges  owner- 
ship and  a  right  to  the  possession.  Under  this  he  is  allowed  to 
show  any  title  that  he  can.  And  from  the  necessity  of  the  case, 
the  defendant,  under  a  mere  denial,  must  be  allowed  to  prove 
anything  tending  to  defeat  the  title  which  the  plaintiff  attempts 
to  establish."  1 

It  seems  that  the  true  rule,  alike  applicable  to  cases  arising 
upon  contracts  as  otherwise,  should  be  this :  Wherever  a  party 
invokes  the  aid  of  a  contract  or  transaction  which  is  to  such  an 
extent  tainted  with  illegality  as  to  be  absolutely  void,  such  trans- 
action cannot  be  made  the  basis  of  a  recovery,  but  may  be 
ignored  by  the  one  attacking  it  and  its  invalidity  shown  under 
the  general  issue.  If,  however,  the  transaction  be  not  absolutely 
void,  void  ab  initio^  if  you  will,  then,  of  course,  it  would  stand 
until  set  aside.     Here,  perhaps,  if  not  previously  avoided  by  the 

1  Lain  o.  Sheperdson,  28  Wise.  228. 
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act  of  the  party,  notice  should  be  required  of  the  pleader ;  but 
if  it  has  been  so  avoided,  if  the  one  endeavoring  to  profit  by  the 
fraud  has  been  notified  of  the  rescission,  then  the  act,  though 
binding  until  avoided,  has  become  absolutely  void  ;  and  no  reason 
is  perceived  why  this  latter  case  is  distinguishable  from  the 
former. 

It  is  asserted  in  the  article  referred  to  that  the  **  rule  under 
consideration  demands  that  fraud,  illegality  or  the  like  •  •  • 
should  be  specially  pleaded,  but  it  goes  further  and  exacts  that 
it  should  be  pleaded  with  particularity  as  to  time,  place  and  cir- 
cumstances." This  is  undoubtedly  tme  where  such  a  specific 
plea  is  required.  Yet,  even  here,  the  omission  of  time  and  place 
would  not  render  valueless  the  plea.  It  might  be  subject  to  a 
motion,  performing  the  same  office  and  functions  as  the  special 
demurrer  at  common  law,  but  nothing  more. 

It  is  submitted  that  the  views  above  expressed  are  not  subver- 
sive of  the  true  principles  of  code  pleading,  but  rather  promotive 
thereof,  that  they  accord  with  a  correct  logic  and  common  sense, 
and  are  to  be  preferred  to  the  modem  spirit  of  extreme  innova- 
tion and  iconoclasm,  which  would  overturn  that  which  is  best 
in  our  inherited  wisdom,  merely  because  it  possesses  the  stamp 
of  antiquity,  which  is  vainly  thought  to  have  been  obliterated  by 
the  march  of  novel  improvement. 

Alfred  F.  Sears,  Jr. 
Portland,  Ore. 
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STATUS  OF  A  WIFE  IN  INTERNATIONAL  MARBIAGES. 

The  nationality  and  rights  and  liabilities  of  a  wife  by  virtue  of 
international  marriage,  where  such  a  wife  was,  prior  to  the  mar- 
riage, a  citizen  of  the  United  States,  have  given  rise  to  many 
interesting  controversies. 

There  is  no  express  provision  of  the  United  States  laws  upon 
the  subject.  Four  attorney-generals,  have  given  opinions  upon 
the  question  as  to  the  effect  of  a  female  citizen  marrying  an 
alien  husband,  two  holding  that  she  became  an  alien,  and  the 
other  two  that  she  remained  a  citizen. 

It  is,  at  present,  admitted  law  by  nearly  all  civilized  countries, 
except  the  United  States, —  that  a  woman  upon  marrying  a 
foreigner  acquires  his  and  loses  her  own  nationality.  Before 
the  passage  of  the  British  Naturalization  Act  ^  the  English  rule 
upon  this  subject,  based  upon  the  maxim  nemo  potest  exuere 
patriam  did  not  admit  that  an  Englishwoman  could  by  marriage 
lose  her  English  nationality.  This  rule  was  adopted  in  the 
United  States  with  the  adoption  of  the  English  common  law.^ 
The  effect  of  the  English  rule  was  to  produce  a  continual 
conflict  of  law. 

As  the  Napoleonic  Code  has  formed  the  basis  of  many  Euro- 
pean civil  codes  of  the  present  day,  and  the  lack  of  space  pre- 
vents the  writer  from  going  more  fully  into  the  subject,  the 
French  law  is  cited  as  an  example  of  similar  provisions  of  law 
which  are  in  force  upon  the  continent. 

To  illustrate  the  conflict,  referred  to  above:  English  and 
American  women  upon  marrying  Frenchmen  acquired  a  French 
nationality  under  French  law,  without  losing  their  English  and 
American  nationality  under  their  own  law. 

The  inconvenience  and  uncertainty  of  this  system,  and  the 
progress  made  in  the  development  of   international   law,    led 

1  88  &  84  Vict.  c.  14.  *  Shanks  v,  Dupont,  8  Pet.  243. 
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Great  Britain  to  abandon  the  principle  nemo  potest  eocuere  pa- 
trianif  and  to  enact  the  law  cited.  Conflict,  therefore,  between 
France  and  England  upon  this  subject  is  no  longer  possible. 
The  statute  of  1870,  passed  for  the  purpose  of  carrying  out  the 
agreement  between  England  and  the  United  States  as  to  the  aban- 
donment of  the  maxim  nemo  potest  exitere  patrianij  dealt  only 
with  the  part  of  the  question  which  had  most  political  importance 
for  the  United  States  at  that  time,  namely,  the  right  of  British 
subjects  to  denationalize  themselves  by  becoming  American 
citizens,  and  the  right  of  American  citizens  to  denationalize 
themselves  by  becoming  British  subjects.  The  question  of  the 
status  of  woman  citizens  married  to  foreigners  was  not  treated. 

As  the  American  theory  of  the  status  of  woman  citizens 
married  to  foreigners  was  apparently  based  on  the  maxim 
stated,  and  that  maxim  was  repudiated  by  the  Naturalization 
Act  of  1870,  it  seems  logical  to  infer  that  there  is  no  longer  any 
good  grounds  for  the  United  States  to  hold  out  against  the  rule 
so  generally  adopted  and  enforced  by  other  countries. 

This  line  of  reasoning  seems  to  have  been  followed  in  the  case 
of  Pequignot  v.  City  of  Detriot,^  in  which  it  was  held  that  an 
alien  woman  who  has  once  become  an  American  citizen  by  oper- 
ation of  law,  viz.,  by  a  marriage,  which  is  subsequently  dissolved, 
may  resume  her  alienage  by  a  marriage  to  an  unnaturalized 
native  of  her  own  country,  and  that  residence  is  only  p'ima 
facte  evidence  of  citizenship;  hence,  where  plaintiff,  a  native 
of  France,  came  to  this  country  in  her  childhood  and  was  after- 
ward married  to  an  American  citizen,  and  this  marriage  was  dis- 
solved, and  she  was  again  married  to  a  native  born  French 
citizen,  it  was  further  held  that  she  was  an  alien  and  competent 
to  sue  in  the  Federal  court,  notwithstanding  she  and  her 
husband  continued  to   reside  in  this  country. 

The  Kevised  Statutes  of  the  United  States  ^  provide  that  any 
woman  who  is  now  or  may  hereafter  be  married  to  a  citizen 
of  the  United  States,  and  who  might  herself  be  naturalized* 
shall  be  deemed  a  citizen. 

The  learned  judge,  in  the  above  decision,  held  that  we  ought 

1  16  Fed.  Rep.  212.  «  Sec.  1994. 
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to  apply  the  maxim  cessanie  rationed  cessat  lex^  to  the  ca^e,  and 
thought  that  we  should  consider  the  section,  above  quoted,  as 
announcing  the  views  of  Congress  upon  this  branch  of  inter- 
national law,  and  ought  to  apply  the  same  rule  of  decision  to  a 
case  where  a  female  American  citizen  marries  an  alien  husband, 
that  we  should  to  a  case  where  an  alien  woman  marries  an 
American  citizen. 

This  subject,  as  well  as  the  interesting  question,  whether  the 
removal  of  a  wife,  after  marriage,  to  the  foreign  country  of  her 
husband  is  a  prerequisite  condition  to  alienation,  is  fully  and 
ably  discussed  in  the  later  decision  of  Comitis  v.  Parkerson  et 
al.,^  wherein  it  is  held,  to  the  contrary  of  the  decision  in  P^uig- 
not  V.  City  of  Detroit,  that  the  Act  Feb.  10, 1855,^  which  provides 
that  an  alien  woman,  by  marriage  with  a  citizen,  shall  become  a 
citizen, — does  not  authorize  any  inference  that  Congress  intended 
to  declare  the  converse,  that  a  citizen  woman,  by  marriage  with 
an  alien,  should  become  an  alien ;  nor  will  the  principle  that  the 
domicile  of  the  wife  is  controlled  by  that  of  the  husband, 
obviate  the  necessity  of  an  actual  removal  from  the  country  of 
a  citizen  woman,  married  to  an  alien,  in  order  to  effect  her  ex- 
patriation, that  statute  not  being  a  declaration  of  the  general 
consequences  of  marriage,  but  beinga  fui-therance  of  the  uni- 
form policy  of  the  government  of  the  United  States  to  increase 
immigration  by  encouraging  the  naturalization  of  citizens. 

In  this  case  the  plaintiff,  a  native  of  Louisiana,  married  a 
native  born  subject  of  Italy,  who,  prior  thereto,  had  come  to 
Louisiana,  and  engaged  in  business  without  intending  to  ever 
return  to  Italy,  though  he  wjis  not  naturalized. 

After  her  marriage,  she  and  her  husband,  until  his  death, 
continued  to  live  there. 

In  this  case  it  was  held  that  she  was  not  an  alien,  and  hence 
the  Federal  courts  could  have  no  jurisdiction  on  the  ground  of 
diverse  citizenship  in  a  suit  by  her  against  a  citizen  of  Louis- 
iana. There  do  not  appear  to  have  been  any  recent  and  final 
decisions  by  the  United  States  Supreme  Court  upon  these 
controverted  questions. 

1  56  Fed.  Rep.  556.  *  10  Stat.  604;  Rev.  Stat.,  Sec.  1994. 
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The  executive  branch  of  our  goyemment  seems  to  be  in  ad- 
vance of  the  legislative  and  judicial  departments  in  dealing  with 
such  questions.  In  Foreign  Relations  for  the  year  1874,^  we  find 
it  held  that  a  woman,  a  citizen  of  the  United  States,  married  to 
an  alien  who  resides  out  of  the  jurisdiction,  absolutely  ceases  to 
be  an  American  citizen,  and  becomes  subject  to  all  the  disabilities 
of  alienage. 

This  rule  has  been  modified  in  some  respects  by  the  State 
Department  in  regard  to  rights  of  inheritance  and  ability  to 
transfer  property.  See  instructions  of  Mr.  Fish,  and  Mr. 
Frelinghuj'sen  to  Mr.  Lawrence  in  1875,  and  1883;  also  to  Mr. 
Foster  in  1883,  MSS.,  to  the  effect  that  a  woman,  who  is  a  citi- 
zen of  the  United  States,  merges  her  nationality  in  that  of  a 
foreign  husband  on  marriage;  but  it  does  not  necessarily  follow 
that  she  thus  becomes  subject  to  all  disabilities  of  alienage,  such 
as  inability  to  inherit  or  transfer  real  property. 

This  view  is  supported  in  the  case  of  Beck  v.  McGillis,^  in 
which  it  was  maintained  that  marriage  of  a  female  with  an  alien 
did  not  render  her  an  alien  so  as  to  prevent  her  taking  real  estate 
by  dower. 

In  case  of  divorce  or  legal  separation  of  the  wife  from  her 
foreign  husband,  foreign  practice  places  her  in  a  position  similar 
to  that  of  a  minor  child,  bom  of  foreign  parents,  who  has  been 
adopted  by  a  citizen  of  the  United  States  upon  reaching  majority. 
The  wife  may  elect  whether  to  pursue  the  foreign  nationality 
acquired  by  marriage,  or  reacquire  her  former  American  citizen- 
ship. This  is  the  French  practice,  see  article  19  of  the  civil 
code,  which  provides  that  if  she  become  a  widow  she  shall  recover 
her  French  nationality,  provided  she  be  a  resident  of  France,  or 
return  to  France  with  the  authorization  of  the  executive,  after 
having  declared  her  intention  of  permanently  residing  there. 
A  similiar  provision  is  to  be  found  in  33  and  34  Vict.^  of  the 
British  laws.  No  special  provision  having  been  made  in  the 
United  States  for  the  status  of  married  women,  this  question 
remains  unsettled. 

The  absence  of   a  provision  on  the  question  in  the  United 

1  Page  418.  *  9  Barb.  86.  *  C.  14. 
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States  is  liable  to  give  rise  to  a  conflict  of  law ;  for  a  French- 
woman on  marrying  an  American  citizen  becomes  an  American, 
both  under  the  French  law  and  that  of  the  United  States.  If, 
however,  she  becomes  a  widow  while  residing  in  France,  by  a 
presumption  of  the  French  law,  she  will  be  deemed  to  recover 
her  original  nationality.  Whether  the  American  courts  would 
admit  this  presumption  of  the  French  law,  and  recognize  that  a 
woman  can  lose  her  American  nationality  by  the  mere  fact  of 
residing  in  France,  at  the  time  of  the  death  of  her  husband,  is 
undetermined.  To  re-acquire  citizenship  lost  by  her  by  her 
marriage,  a  widow,  to  avoid  uncertainty,  should  comply  with  the 
naturalization  laws  of  her  former  country. 

As  long  ago  as  the  year  1871,  Mr.  Fish  instructed  Mr.  Wash- 
bum  that  passports  should  be  withheld  from  widows  of  French 
citizens,  former  Americans,  unless  the  widows  produced  evidence 
of  their  intent  to  resume  residence  in  the  United  States. 

Under  the  old  common  law  an  alien  woman  by  marrying  a 
British  subject  owed  allegiance  to  Great  Britain  without  being 
entitled  to  a  dower,  and  this  was  declared  to  be  the  law  in  the 
case  of  Shanks  v.  Dupont.* 

Although  the  naturalization  acts  passed  in  England  and 
France  have  tended  to  mitigate  the  harshness  of  the  old  com- 
mon law  doctrine  on  this  question,  it  is  by  no  means  certain  that 
a  widow,  who  had  ceased  to  be  an  English  subject  by  presump- 
tion of  French  law,  would  be  entitled  to  dower  in  her  husband's 
land. 

The  complicated  questions  which  would  arise  on  settling  the 
estate  of  a  deceased  husband  are  numberless,  depending  largely 
for  solution  under  what  law  her  interests  in  her  husband's 
estate  were  to  be  determined,  whether  there  were  a  marriage 
contract,  etc. 

Under  the  French  law,  if  the  deceased  husband  has  left  no 
relatives  within  the  successional  degrees,  nor  natural  children, 
the  surviving  wife,  not  divorced  or  judicially  separated,  takes 
the  whole  of  the  estate  in  fee  simple.^ 

In  case  she  is  in  competition  with  other  heirs,  she  has  only  a 

^  Supra.  *  Law  of  March  9,  1891. 
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life  estate,  which  is  of  one  quarter  of  the  estate,  if  there  are  one 
or  more  children  of  the  marriage ;  of  the  equivalent  of  the  share 
of  a  legitimate  child  whose  portion  is  the  least,  in  case  there  are 
children  of  a  prior  marriage;  and  one-half  in  all  other  cases, 
whatever  the  number  and  rank  of  the  heirs. 

The  surviving  wife  can  only  enforce  her  right  upon  the  prop- 
erty which  her  predeceased  husband  has  not  disposed  of  by 
deed  inter  vivos^  or  by  will ;  she  cannot  enforce  it  on  the  reserve^ 
i.  e.,  that  portion  of  the  estate  to  which  certain  classes  of  heirs 
(in  the  direct  line  descending  or  ascending)  have  a  vested  right. 
If,  therefore,  the  testator  have  exhausted  the  disposable  portion 
(t.  e.,  the  whole  of  the  estate  less  the  reserve)^  the  wife  is 
excluded  from  his  estate  altogether. 

Even  then  she  is  not  quite  destitute,  for  article  2  of  the  law 
modifying  article  205  of  the  Civil  Code  entitles  her  to  claim 
alimony  from  the  estate  of  her  deceased  husband. 

The  provisions  of  this  law  are  reciprocal,  and  grant  the  same 
right  to  the  sumving  husband  upon  the  estate  of  the  wife. 

The  rights  of  the  wife,  in  general,  are  so  illy  defined,  and  the 
laws  are  so  conflicting  respecting  property,  that,  in  case  of  inter- 
national marriage,  it  is  advisable  to  carefully  and  clearly  set  out 
in  a  marriage  contract  the  intentions  of  the  parties  in  respect 
thereto,  anticipating  the  possibilities  of  a  dissolution  of  the 
marriage  by  death,  separation  and  divorce,  as  well  as  making 
provision  for  the  inheritance  of  future  acquisition  of  property. 
.  It  is  to  be  hoped  that,  in  the  near  future,  the  United  States 
will  follow  the  example  of  other  enlightened  nations,  recognizing 
in  the  changed  conditions  and  progress  made  in  the  development 
of  international  law,  the  necessity  for  enacting  express  legisla- 
tion defining  the  status  of  a  woman  citizen  upon  marriage  to  a 
foreign  subject. 

Clifford  S.  Walton. 

Wasbinoton,  d.  C. 
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EXECUTIVE   REGULATIONS. 

A  regulation  of  an  executive  department  of  the  government  of 
the  United  States,  made  in  conformity  to  an  act  of  Congress, 
^^  becomes  a  part  of  the  law,  and  is  of  as  binding  force  as  if 
incorporated  in  the  body  of  the  act  itself,"  ^  And  a  regulation 
made  by  the  President,  in  the  exercise  of  a  constitutional  power, 
also  has  the  force  of  law.*  **  Of  course  Congress  cannot  con- 
stitutionally delegate  to  the  President  legislative  powers ;  but  it 
may,  in  conferring  powers  constitutionally  exercisable  by  him, 
prescribe,  or  omit  prescribing,  special  rules  of  their  administra- 
tion, or  may  specially  authorize  him  to  make  the  rules.  When 
Congress  neither  prescribes  them,  nor  expressly  authorizes  him 
to  make  them,  he  has  the  authority,  inherent  in  the  powers  con- 
ferred, of  making  regulations  necessarily  incidental  to  their  exer- 
cise, and  of  choosing  between  legitimate  alternative  modes  of 
their  exercise."  ' 

Considering  the  enormous  mass  of  executive  regulation  law  by 
which  the  administration  of  the  Federal  government  is  con- 
trolled, it  is  evident  that  the  subject  is  one  of  the  greatest 
importance.  A  few  thoughts  with  reference  to  it  will  be 
submitted. 

There  is  an  important  distinction  which  should  be  kept  in 
mind  in  this  connection,  namely,  the  distinction  between  offices 
created  by  statute  and  those  created  by  the  constitution.  As  to 
the  former,  the  extent  of  their  authority  and  the  manner  of  its 
exercise  are  subject  to  the  control  of  the  legislative  branch ;  but 
as  to  an  office  created  by  the  constitution,  and  whose  general 
powers  are  named  in  it,  and  which  is  not  by  the  constitution 
made  dependent  on  legislation  for  its  jurisdiction,  its  authority 
can  not,  as  to  these  constitutional  powers,  be  thus  controlled, 

1  U.  8.  0.  Barrows,  24  Fed.  Cas.  authorities  cited  in  Winthrop's  MU. 
1018.  Law,  Vol.  I,  p.  20,  n.  2. 

«  Gratiot  v.  U.  S.,  4  How.  118;  and  »  2  Philad.  269. 
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except  in  so  far  as  the  legislative  branch  may  refuse  to  vote  the 
means  or  furnish  the  opportunity  necessary  for  their  exercise, 
or  unless  the  constitution  itself  vests  the  legislative  branch  with 
a  superior  authority  as  to  some  subject-matter  over  which  both 
it  and  the  executive  or  judicial  branch  have  jurisdiction.  When 
Congress,  by  its  exercise  of  the  legislative  power,  creates  new 
subjects  of  political  action,  it  may,  for  the  execution  of  the  laws 
relating  to  them,  vest  the  President  with  new  powers ;  but  where 
the  President  is  vested  with  a  distinct  power  by  the  constitution. 
Congress  can  not  control  it  otherwise  than  as  indicated.^ 

In  the  Neagle  case  the  United  States  Circuit  Court*  said: 
**  The  power  and  duty  imposed  on  the  President  to  *  take  care 
that  the  laws  are  faithfully  executed,'  necessarily  carries  with  it 
all  power  and  authority  necessary  to  accomplish  the  object 
sought  to  be  attained."  And  on  the  appeal  of  this  case  the 
Supreme  Court*  said:  **  The  constitution*  declares  that  the 
President  *  shall  take  care  that  the  laws  be  faithfully  executed,' 
and  he  is  provided  with  the  means  of  fulfilling  this  obligation  by 
his  authority  to  commission  all  the  officers  of  the  United  States, 


1  «♦  The  theory  of  the  constitution 
nndonbtedlj  is,  that  the  great  powers 
of  the  goTemment  are  divided  into 
separate  departments;  and  so  far  as 
these  powers  are  derived  from  the 
constitation,  the  departments  may  be 
regarded  as  independent  of  each  other. 
But  beyond  that,  aU  are  subject  to 
regulations  by  law,  touching  the  dis- 
charge of  the  duties  required  to  be 
performed. 

"  The  executive  power  is  vested  in 
a  President;  and  as  far  as  his  powers 
are  derived  from  the  constitution,  he 
is  beyond  the  reach  of  any  other  de- 
partment, except  in  the  mode  pre- 
scribed by  the  constitution  through 
the  impeaching  power.  But  It  by  no 
means  follows,  that  every  officer  in 
every  branch  of  that  department  is 
under  the  exclusive  direction  of  the 
President.     Such     a     principle,    we 


apprehend,  is  not,  and  certainly  can 
not  be  claimed  by  the  President. 

«  There  are  certain  political  duties 
imposed  upon  many  officers  in  the 
executive  department,  the  discharge 
of  which  is  under  the  direction  of  the 
President.  But  it  would  be  an  alarm- 
ing doctrine,  that  Congress  cannot 
impose  upon  any  executive  officer  any 
duty  they  may  think  proper,  which  is 
not  repugnant  to  any  rights  secured 
and  protected  by  the  constitution ;  and 
in  such  cases,  the  duty  and  responsi- 
bility grow  out  of  and  are  subject  to 
the  control  of  the  law,  and  not  to  the 
direction  of  the  President.  And  this 
is  emphatically  the  case  where  the 
duly  enjoined  is  of  a  mere  ministerial 
character."  Kendall  v.  United  States, 
12  Pet.  610. 

s  89  Fed.  Bep.  888. 

*  185  U.  S.  68. 

*  Sec.  8,  Art.  2. 
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and,  by  and  with  the  advice  and  consent  of  the  Senate,  to 
appoint  the  most  important  of  them  and  to  fill  vacancies.  He  is 
declared  to  be  commander-in-chief  of  the  army  and  navy  of  the 
United  States.  The  duties  which  are  thus  imposed  upon  him  he 
is  further  enabled  to  perform  by  the  recognition  in  the  consti- 
tution, and  the  creation  by  acts  of  Congress,  of  executive  depart- 
ments, which  have  varied  in  number  from  four  or  five  to  seven 
or  eight,  the  heads  of  which  are  familiarly  called  cabinet  minis- 
ters. These  aid  him  in  the  performance  of  the  great  duties  of 
his  office,  and  represent  him  in  a  thousand  acts  to  which  it  can 
hardly  be  supposed  his  personal  attention  is  called,  and  thus  he 
is  enabled  to  fulfill  the  duty  of  his  great  department,  expressed 
in  the  phrase  that  *  he  shall  take  care  that  the  laws  be  faithfully 
executed.' 

**  Is  this  duty  limited  to  the  enforcement  of  acts  of  Congress 
or  of  treaties  of  the  United  States  according  to  their  express 
ierms^  or  does  it  include  the  rights,  duties,  and  obligations  grow- 
ing out  of  the  constitution  itself,  our  international  relations, 
and  all  the  protection  implied  by  the  nature  of  the  government 
under  the  constitution?  " 

And  the  court,  Mr.  Justice  Miller  delivering  the  opinion,  then 
give  a  number  of  examples  of  proper  occasions  for  the  exercise 
of  this  executive  power,  and  conclude  that,  while  there  is  no 
express  statute  authorizing  the  appointment  of  a  deputy  mar- 
shal, or  any  other  officer  to  attend  a  judge  of  the  Supreme  Court 
when  traveling  in  his  circuit,  and  to  protect  him  against  assaults 
or  other  injury,  the  general  obligation  imposed  upon  the  Presi- 
dent of  the  United  States  by  the  constitution  to  take  care  that 
the  laws  are  faithfully  executed,  and  the  means  placed  in  his 
hands,  both  by  the  constitution  and  the  laws  of  the  United 
States,  to  enable  him  to  do  this,  impose  upon  the  executive  de- 
partment the  duty  of  protecting  a  justice  or  judge  of  any  of  the 
courts  of  the  United  States,  when  there  is  just  reason  to  believe 
that  he  will  be  in  personal  danger  while  executing  the  duties  of 
his  office. 

In  Wilcox  V.  Jackson,^  the  Supreme  Court  held  that  the  Presi- 

1  18  Pet.  498. 
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dent  could  legally  set  aside  public  lands  for  a  military  post  or 
Indian  agency,  in  the  execution  of  laws  authorizing  him  to  es- 
tablish them  at  such  places  as  he  might  deem  best,  but  not 
expressly  authorizing  him  to  reserve  public  lands.  And  in 
Grisar  v.  McDowell,^  the  same  court  call  attention  to  the  fact 
that  from  an  early  period  in  the  history  of  the  government  it 
had  been  the  practice  of  the  President  to  order,  from  time  to 
time,  as  the  exigencies  of  the  public  service  required,  parcels  of 
land  belonging  to  the  United  States  to  be  reserved  from  sale  and 
set  apart  for  public  uses,  his  authority  in  this  respect  being 
recognized  in  numerous  acts  of  Congress.  Thus,  in  the  Pre- 
emption Act  of  May  29,  1830,  it  was  provided  that  the  right  of 
pre-emption  contemplated  by  the  act  should  not  **  extend  to  any 
land  which  is  reserved  from  sale  by  act  of  Congress,  or  by  order 
of  the  Presidentj  or  which  may  have  been  appropriated  for 
any  purpose  whatever.''  Again,  in  the  Pre-emption  Act  of 
September  14,  1841,  ^Mands  included  in  any  reservation  by  any 
treaty,  law,  or  proclamation  of  the  President^  or  reserved  for 
salines  or  other  purpose,"  were  exempted  from  entry.  So  by  an 
act  of  March  3,  1853,  it  was  declared  that  all  public  lands  in  Cali- 
fornia should  be  subject  to  pre-emption,  and  offered  at  public  sale, 
with  the  exception,  among  others,  **  of  lands  reserved  by  competent 
ati<AortVy,"and  the  court  say  that  by  **competent  authority  '*  was 
meant  the  authority  of  the  President  and  officers  acting  under  his 
direction.  As  to  the  reservations  then  in  question  the  court  say 
that  they  were  indirectly  approved  by  the  legislation  of  Congress 
in  appropriating  moneys  for  the  construction  of  fortifications 
and  other  public  works  upon  them.  And  in  the  case  of  Swaim 
V.  United  States,^  it  has  been  finally  settled  that  the  President,  as 
commander-in-chief,  has  the  constitutional  power  to  convene 
courts-martial  —  a  striking  Illustration  of  an  undefined  consti- 
tutional power,  for  it  is  nothing  less  than  the  power  to  consti- 
tute tribunals  with  judicial  jurisdiction  extending  even  to  trials 
for  capital  offences. 

The  President,  said  Mr.  Cushing,  <<  is  limited  in  the  exercise 
of  his  powers  by  the  constitution  and  the  laws ;  but  it  does  not 

1  6  Wan.  381.  s  165  U.  8.  558. 
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follow  that  he  must  show  a  statutable  provision  for  everything 
he  does.  The  government  could  not  be  administered  upon  such 
a  contracted  principle.  The  great  outlines  of  the  movements  of 
the  executive  may  be  marked  out,  and  limitations  imposed  upon 
the  exercise  of  his  powers,  yet  there  are  numberless  things 
which  must  be  done,  which  cannot  be  anticipated  and  defined, 
and  are  essential  to  useful  and  healthy  action  of  government."  ^ 

Regulations  made  pursuant  to  and  in  aid  of  statutes  are  very 
common.'  In  the  case  of  the  United  States  v.  Breen,'  the  con- 
stitutionality of  such  regulations,  made  pursuant  to  legislation 
declaring  any  violation  of  them  a  misdemeanor  and  punishable 
by  fine  and  imprisonment,  was  fully  recognized.  In  that  case 
Mr.  Justice  Lamar  said: — 

*•  The  only  ground  relied  upon  in  behalf  of  the  defendant  is, 
that  the  authority  conferred  by  the  act  of  Congress  on  the  Secre- 
tary of  War  to  make  and  promulgate  said  rules  and  regulations 
is  legislative,  and  cannot,  under  the  constitution  of  the  United 
States,  be,  by  act  of  Congress,  conferred  upon  the  Secretary  of 
War,  or  anyone  else,  so  as  to  make  a  violation  thereof  a  crime 
against  the  United  States.  Whether  this  is  so  or  not  is  the  only 
question  to  be  determined. 


^  6  Opin.  Atty  Gen.  10,  865;  8  Id. 
848;  10  Id.  418.  InU.  S.  v.  Macdaniel 
(7  Pet.  14),  the  Supreme  Court  said: 
"  A  practical  knowledge  of  the  action 
of  any  one  of  the  great  departments 
of  the  government,  mnst  convince 
every  person  that  the  head  of  a  depart- 
ment, in  the  distribution  of  its  duties 
and  responsibiUties,  Is  often  com- 
pelled to  exercise  his  discretion.  He 
is  limited  in  the  exercise  of  his  powers 
by  the  law ;  but  it  does  not  follow  that 
he  must  show  a  statutory  provision 
for  every  thing  he  does.  No  govern- 
ment could  be  administered  on  such 
principles.  To  attempt  to  regulate, 
by  law,  the  minute  movements  of  every 
part  of  the  complicated  machinery  of 
government  would  evince  a  most  un- 
pardonable igpiorance  on  the  subject. 
WhUst  the  great  outlines  of  its  move- 


ments may  be  marked  out,  and  limita- 
tions imposed  on  the  exercise  of  its 
powers,  there  are  numberless  things 
which  must  be  done,  that  can  neither 
be  anticipated  nor  defined,  and  which 
are  essential  to  the  proper  action  of 
the  government.  Hence,  of  necessity, 
usages  have  been  established  in  every 
department  of  the  government,  which 
have  become  a  kind  of  common  law, 
and  regulate  the  rights  and  duties  of 
those  who  act  within  their  respective 
limits.  And  no  change  of  such  usages 
can  have  a  retrospective  eflecty  but 
must  be  limited  to  the  future.*' 

s  See  tltie  <<  Regulations, '>  in  the 
index  of  the  Revised  Statutes ;  and  see 
the  opinion  of  Mr.  J.  M.  Dickinson, 
acting  Attomey-Qeneral,  dated  Octo- 
24,  1896. 

*  40  Federal  Reporter,  402. 
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••  If  the  law  empowered  the  Secretary  of  War,  by  rule  or  regu- 
lation, to  make  a  certain  act  criminal,  and  punishable  as  such, 
then  this  prosecution  would  not  be  maintainable ;  but  it  is  not  the 
rule  and  regulation  which  declares  the  violation  thereof  a  crime, 
and  punishable.  All  that  the  Secretary  is  authorized  to  do  is 
to  make  the  rule  and  regulation.  It  is  the  act  of  Congress  which 
declares  that  the  unlawful  and  willful  violation  of  such  rule  and 
regulation,  after  it  is  promulgated,  shall  be  held  a  misdemeanor 
by  the  person  violating  the  same,  and  that  such  person  shall  be 
sentenced  to  pay  a  fine  not  exceeding  $500,  and  shall  suffer 
imprisonment  not  exceeding  six  months,  as  a  penalty  therefor. 
Numerous  acts  of  Congress  have  been  passed  authorizing  the 
Postmaster-General  and  other  members  of  the  executive  depart- 
ment, to  make  rules  and  regulations  for  the  business  pertaining 
to  their  respective  departments,  and  declaring  that,  when  made 
and  promulgated,  a  willful  and  unlawful  violation  of  them  should 
be  held  a  crime  against  the  United  States,  and  the  violators 
punished  as  prescribed  in  the  act.  The  Supreme  Court  of  the 
United  States  is  authorized  by  act  of  Congress  to  adopt  certain 
rules  for  the  government  of  the  inferior  courts,  which,  when 
made,  have  the  force  and  effect  of  law  as  much  as  if  such  rules 
were  directly  enacted  by  Congress,  and  approved  by  the  Presi- 
dent. The  same  effect  is  to  be  given  to  the  rule  and  regulation 
made  by  the  Secretary  in  this  case.  The  act  of  Congress 
denounces  the  violation  of  it  as  a  crime,  and  prescribes  the 
penalty.  The  criminality  of  the  violation  of  the  rule,  and  the 
liability  of  the  offender  to  indictment  and  to  punishment  upon 
trial  and  conviction,  result  directly  and  exclusively  from  the 
legislation  of  Congress."  * 

1  In  Woods  V,   Gary,  lir.  Justice  lows^  according  to  tiiis  case,  that  the 

Cox,  of   the  Supreme  Conrt  of   the  power  of  removal  woold  be  equally 

District  of  Colombia,  said; —  taken  away.     The  President  might 

*'  If  an  act  of  Gongress,  presumed  to  dismiss  the  head  of  a  department  who 

be  Improved  by  the  President,  vests  in  would  refuse  at  his  request  to  dismiss 

thejudgesor  heads  of  the  departments  a  subordinate  or  inferior  officer^  but 

authority  to  appoint  subordinate  ofd-  would  have  no  power  directiy  todis- 

*  oers,  then,  by  constitutional  authority,  miss  such  officer  himself. 

the  power  to  appoint  them  is  taken        *^  It  may  be  regarded,  then,  as  the 

away  from  the  President;  and  it  fol-  settied  law  that  the  power  of  removal 

VOL.  XXXI.  56 
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Bat  it  is  not  necessary  to  give  further  examples  of  regulations 
made  pursuant  to  and  in  aid  of  statutes.  They  are  to  be  m^ 
with  throughout  our  political  system,  and  are  a  necessary  part 
of  its  machinery.^ 


is  incident  to  the  power  of  appoint- 
ment^ and,  therefore,  that  any  law 
which  confers  upon  the  head  of  a  de- 
partment a  power  of  appointment, 
ipso  facto  f  conveys  a  power  of  removal, 
as  eflectnally  as  if  that  power  were 
expressly  given  by  the  statute.  The 
power  of  removal  is  intrenched  In  the 
law.  It  is  created  by  an  act  of  legis- 
lation, and  it  can  only  be  taken  away 
or  modified  by  similar  authority.  The 
acts  of  Congress,  therefore,  authoriz- 
ing the  appointment  of  complainant  as 
inspector  of  mails  of  themselves  gave 
the  postmaster  general  authority  to 
remove  him  at  pleasure,  unless  that  or 
some  other  act  of  Congress  has  im- 
posed some  limitation,  condition  or 
restriction  upon  that  power. 

**  And  this  brings  us  to  the  inquiry 
whether  and  how  far,  If  at  all,  the  act 
of  January  16, 1888,  commonly  known 
as  the  civU  service  act,  affects  the 
power  of  removal  at  pleasure  which 


the  Postmaster-General  would  possess 
under  his  general  authority  to  appoint 
this  class  of  officers.  It  does,  indeed, 
very  materially  modify  the  power  of 
appointment  theretofore  existing,  but 
it  does  not  purport  to  affect  the  power 
of  removal,  except  in  a  single  particu- 
lar. 

'<In  section  18  it  provides  that: 
*  No  officer  or  employ^  of  the  United 
States  mentioned  in  this  act  shaU  dis- 
charge or  promote  or  degrade,  or  in 
any  manner  change  the  official  rank  or 
compensation  of  any  other  officer  or 
employ^,  or  promise  or  threaten  to  do 
so,  for  giving  or  withholding  or  n^- 
lecting  to  make  any  contribution  of 
money  or  other  valuable  thing  for  any 
political  purpose.* 

<'  Substantially  the  same  is  directed 
to  be  provided  by  rules,  to  be  estab- 
lished by  the  commission  and  the 
President,  in  clause  8  of  the  second 
section.    In  no  other  single  respect  is 


1  It  would  require  too  much  space 
to  enumerate  aU  the  statutory  provis- 
ions of  this  class  down  to  the  present 
time,  in  which  <<  regulations,"  as  such, 
are  authorized  to  be  prescribed.  For 
the  principal  of  those  enacted  prior  to 
1886,  reference  may  be  had  to  the  first 
edition  of  this  work,  pages  18-19,  note  8. 
Bepeated  instances  also  occur  in  the 
statutes  where,  though  the  word 
<<  regulations  "  is  not  employed,  the 
same  meaning  is  conveyed  by  some 
equivalent  term  or  expression;  as  by 
the  term  *'  directions,"  •*  instruc- 
tions," "  forms,"  "  requirements," 
"  restrictions,"  "  conditions,"  "  lim- 
itations," '*  by-laws."  Not  unfre- 
quently  a  thing   is   required  by  the 


statute  to  be  done  in  such  manner, 
etc.,  as  a  head  of  a  department,  etc, 
<«  may  prescribe."  The  *^  Begulations 
for  the  Government  of  the  Revenue 
Cutter  Service  of  the  United  Stotes," 
issued  by  the  Secretary  of  the  Treas- 
ury, April  4,  1894,  and  resting  on  no 
authority  more  express  than  is  found 
in  the  terms  of  Sees.  2758  and  2762 
placing  this  corps  (consisting  of  the 
officers  and  crews  of  thirty-six  ves- 
sels) under  the  general  direction  of  the 
secretary,  is  a  striking  illustration  of 
the  discretion  exercised  by  heads  of 
departments  in  making  regulations  as 
to  matters  of  detail.  (Winthrop's 
Military  Law  and  Precedents,  page 
18.) 
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The  power  to  make  regulations  is  not,  indeed,  confined  to 
political  bodies  or  officers.  It  enters  into  other  relations  of 
life  —  wherever,  in  fact,  government  is  necessary.     Thus  corpora- 


the  power  of  removal  affected  by  any 
substantiYe  and  direct  enactment  of 
this  law. 

<'  But  it  is  claimed  that  the  commis- 
sion is  empowered  to  prepare  rules  in 
aid  of  the  President  for  carrying  this 
act  into  effect,  and  that  said  mle^, 
when  prepared  and  promulgated,  have 
the  force  and  effect  of  law,  and  that 
such  effect  is  to  be  given  to  the  rules 
under  which  the  complainant  seeks 
relief. 

''There  can  be  no  doubt  as  to  the 
power  of  Congress  or  any  other  legis- 
lative body  to  delegate  to  subordinate 
authorities  the  power  to  make  rules 
and  regulations  within  certain  limits, 
which,  when  made,  will  have  the  force 
of  law.  Thus,  corporations,  municipal 
or  private,  may  be  authorized  to  make 
by-laws,  and  police  commissioners, 
boards  of  health  and  fire  commission- 
ers may  be  authorized  to  make  regula- 
tions which  have  the  effect  of  laws. 

"But  if  any  rule  prepared  by  this 
conmiission,  whether  published  by  the 
President  or  not,  should  have  the  ef- 
fect of  repealing  or  modifying  an  act 
of  Congress,  it  would  be  an  act  of  leg- 
islation, and  not  a  regulation  of  a  mere 
executive  character,  which  it  was 
clearly  the  object  of  this  law  to 
authorize.  It  is  a  grave  question 
whether  Congress  could  delegate  to 
the  President,  or  to  any  board  of  com- 
missioners, jointly  with  the  President, 
the  authority  to  do  any  act  which  is 
equivalent  to  legislation. 

''  I  am  not  aware  that  the  Supreme 
Court  has  made  any  delivery  upon  this 
question,  but  there  is  a  uniform  cur- 
rent of  authorities  In  the  State  courts 
against  the  power  of  any  legislature  so 
to  delegate  their  author!^.    See  the 


authorities  coUected  in  the  American 
and  English  Encyclopssdla  of  Law,  vol. 
d,  p.  69Sy  under  the  proposition: 

" '  It  is  an  established  proposition 
of  constitutional  law  that  the  power 
conferred  upon  the  legislature  to 
enact  laws  cannot  be  delegated  by  that 
department  to  any  other  body  or 
authority.* 

'*  One  iUustration  was  the  case  of  a 
statute  of  Minnesota  which  left  it  to 
certain  judges  to  decide  whether  a  law 
should  be  submitted  to  the  people 
(State  agt.  Young,  29  Minn.  474),  and 
another  was  a  law  which  conferred 
upon  the  district  court  the  power  to 
incorporate  towns  —  People  agt.  Ne- 
vada, 6  Cal.  148 ;  State  agt.  Simons,  82 
Minn.  540 —both  of  which  tormfi  of 
legislation  were  held  unconstitutional. 

'*  But  probably  all  courts  would 
agree  that  no  law  is  to  be  construed 
so  as  to  amount  to  a  delegation  of  leg- 
islative authority  that  can  be  avoided. 
An  illustration  of  this  rule  is  found  in 
the  case  of  Interstate  Commerce  Com- 
mission V.  Railway  Company,  167  U.  S. 
479.  The  Interstate  commerce  act  re- 
quired that  all  charges  on  railroads 
should  be  reasonable  and  just,  and 
every  other  was  declared  to  be  unlaw- 
ful. It  prohibited  discrimination,  un- 
due preferences,  etc.  It  created  the 
interstate  commerce  commission,  gave 
it  authority  to  inquire  into  the  man- 
agement and  business  of  all  common 
carriers  and  added:  'And  the  com- 
mission is  hereby  authorized  to  exe- 
cute and  pnf  orce  the  provisions  of  this 
act.' 

«( Under  this  authority  the  interstate 
commerce  commission  undertook  by 
an  order  to  establish  a  schedule  of 
rates  for  certain  railroad  companies. 
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tions  possess  the  power  of  making  regolations,  including  by-laws. 
Social  clubs  have  the  power,  and  their  regulations  are  i-ecognized 
by  the  courts  as  binding.     We  here  speak  of  by-laws  as  r^ula- 


andy  upon  the  refusal  of  the  latter  to 
observe  them,  applied  to  the  Circuit 
Court  for  the  southern  district  of  Ohio 
for  a  mandamus  to  enforce  their  order, 
andy  this  being  refused,  appealed  to 
the  Court  of  Appeals,  and  the  latter 
court  certified  to  the  Supreme  Court 
of  the  United  States  the  question 
whether  the  commission  had  the  juris- 
dictional power  to  make  the  order  be- 
fore mentioned.  Justice  Brewer  In 
deUvering  the  opinion  of  the  court  In 
the  negative,  said.  In  construing  the 
act  of  Congress:  'The  power  given  is 
the  power  to  execute  and  enforce,  not 
to  legislate.  The  power  is  partly 
Judicial,  partly  executive  and  adminis- 
trative, but  not  legislative." 

"Again:— 

'*^We  have,  therefore,  these  con- 
siderations presented:  First,  the 
power  to  prescribe  a  tariff  of  rates  for 
carriage  by  a  common  carrier  is  a  leg- 
islative and  not  an  administrative  or 
Judicial  function,  and,  having  respect 
to  the  large  amount  of  property  in- 
vested in  railroads,  the  various  com- 
panies engaged  therein,  the  thousand 
of  mUes  of  road  and  the  millions  of 
tons  of  freight  carried,  the  varying 
and  diverse  conditions  attached  to 
such  carriage  is  a  power  of  supreme 
delicacy  and  importance.  Second, 
that  Congress  has  transferred  such 
power  to  any  administrative  body,  is 
not  to  be  presumed  or  impUed  from  any 
doubtful  and  uncertain  language.  The 
words  and  phrases  efficacious  to  make 
such  a  delegation  of  power  are  weU 
understood,  and  have  been  frequently 
used;  and  if  Congress  had  intended  to 
grant  such  power  to  the  interstate 
commerce  commission  it  cannot  be 
doubted  that  it  would  have  used  lan- 


guage open  to  no  misconstruction,  but 
clear  and  direct.  Third,  incorporat- 
ing into  a  statute  a  common  law  obliga- 
tion resting  upon  the  carrier  to  make 
aU  its  charges  reasonable  and  just,  and 
directing  the  conunission  to  execute 
and  enforce  the  provisions  of  the  act 
does  not,  by  implication,  carry  to  the 
commission  or  invest  it  with  the  power 
to  exercise  the  legislative  functions  of 
prescribing  rates  which  shaU  control 
in  the  future.' 

"And  so,  with  equal  emphasis.  It 
may  be  said  that  the  authority  to  the 
civil  service  commission  to  aid  the 
President  In  preparing  rules  for  cany- 
ing  the  act  creating  that  commis- 
sion into  effect,  does  not  by  implica- 
tion confer  upon  the  President  a  right 
to  virtually  repeal  an  existing  law,  es- 
pecially when,  as  we  shall  see,  tiiat  is 
not  at  aU  necessary  to  the  effectual 
operation  of  the  act  itself.  And  lastly, 
there  is  nothing  in  the  language  of  tiie 
act  or  the  objects  which  it  professes  to 
attain  which  makes  it  necessary  to  at- 
tribute such  executive  power  to  the 
commission  or  the  President.  The  act 
nowhere  requires  that  the  power  <^ 
removal  vested  in  the  head  of  a  de- 
partment shaU  be  abridged  except  in 
the  single  particular  of  removal,  be- 
cause of  the  refusal  to  contribute  for 
partisan  purposes;  and  therefore  it  is 
not  necessary,  in  order  to  carry  the 
act  into  effect,  that  any  rule  should  be 
adopted  abridging  the  power  of  re- 
moval of  the  Postmaster-General  or 
other  head  of  a  department  in  any 
other  respect. 

«The  second  section  contains  ao 
enumeration  of  the  objects  for  which 
the  rules  are  to  provide.  They  are: 
For  competitive  examination,  for  ap- 
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tions.  In  one  sense  a  distinction  has  been  made  between  them 
in  the  law  of  corporations,  the  by-law  being  held  to  be 
more  usually  established  for  the  government  of  the  internal 


polntment  by  selection  from  those 
grades  highest  as  the  resnlt  of  such 
examinations,  for  apportionment  <^ 
the  appointments  among  the  States  • 
and  Terrltorities  and  the  District  of 
Colombia,  according  to  population,  for 
a  period  of  probation  before  absolute 
appointment,  for  exemption  of  per- 
sons In  the  pnbUc  service  from  any 
obligation  to  contribute  to  any  politi- 
cal fund  and  from  being  coerced  Into 
any  political  action,  and  for  non- 
competitiye  examination  tn  certain 
cases,  and  for  notice  to  the  commis- 
sion of  aU  appointments  made  by  the 
appointing  power. 

"  It  would  be  a  very  irrational  inter- 
pretation which  would  give  to  the 
words  'and  among  other  things,' 
which  are  prefixed  to  this  enumeration 
such  a  scope  of  meaning  as  to  convey 
by  implication  an  unlimited  authority 
to  establish  rules  having  no  relation  to 
the  objects  of  the  law.  If  that  were 
a  proper  Interpretation  of  the  law, 
these  rules  might  be  made  to  impose 
new  conditions  to  the  power  of  ap- 
pointment, and  even  take  It  away 
from  the  heads  of  the  departments  and 
vest  it  in  the  commission  itself.  The 
absurdity  of  such  a  proceeding  would 
be  manifest,  and  yet  it  would  be  no 
more  obnoxious  to  criticism  than  rules 
modifying  the  power  of  removal,  as  it 
existed  before  the  act  was  passed,  or 
in  a  manner  not  warranted  by  the  law 
Itself. 

'*  The  law  seems  to  contemplate  the 
preparation  of  these  rules  as  the  joint 
act  of  the  commission  and  the  Presi- 
dent. It  directs  that  when  promul- 
gated they  shaU  be  observed  by  all  the 
officers  In  the  departments.  It  does 
not  in  terms  declare  by  whose  author- 


ity they  are  to  be  promulgated  and  to 
go  into  effect,  but  it  is  to  be  presumed 
that  It  is  to  be  by  the  Fresidentk  It 
makes  no  difference,  however,  whether 
they  are  to  emanate  from  the  President 
or  the  commission,  for  Congress  is  just 
as  incapable  of  surrendering  its  legis- 
lative authority  to  the  President  as  to 
the  commission;  and  Is  just  as  Uttle 
to  be  understood  as  intending  to  do  so 
in  the  one  case  as  in  the  other.  The 
simple  Inquiry  is  whether  the  rules  in- 
voked by  the  complainant,  whether 
the  President  or  the  commission,  or 
both,  be  the  authors  of  them,  are  such 
as  the  act  of  January  16, 1SS8,  known 
as  the  civil  service  act,  authorized  to 
be  established.  In  my  judgment  they 
are  ultra  vUrea  and  void. 

"  I  have  no  doubt  that  the  President 
may  lay  down  rules  for  the  internal 
policy  of  his  administration,  and  may 
requbre  his  chief  executive  officers, 
dependent  upon  his  pleasures  for  their 
tenure  of  office,  to  conform  to  them« 
or  else  to  sever  their  official  relations 
with  him,  and  in  that  sense  the  rules 
relied  on  by  the  complainant  were 
within  his  political  and  executive  au- 
thority. But  the  enforcement  of  such 
rules  is  a  matter  between  the  Presi- 
dent and  his  Cabinet,  and  not  a  matter 
for  the  courts,  or  one  in  which  the 
complainant  has  any  ]0gal  interest. 
All  that  I  mean  to  state  in  this  opinion 
is  that  the  rules  in  question  were  not 
such  as  the  civil  service  act  author- 
izes, and  do  not  derive  any  efficacy 
from  that  act. 

'*  I  koow  of  nothing  more  important 
to  the  true  interests  of  the  country 
than  the  policy  which  the  civil  service 
legislation  was  Intended  to  initiate 
and  promote,  and  It  Is  perhaps  a  mat- 
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affairs  of  the  corporation,  while  the  regulation  is  regarded  as 
intended  for  the  government  of  its  business  with  the  public.^ 
But  the  word  regulation  is  here  used  in  a  broader  sense  and  as 
including  the  by-law. 

In  the  case  of  Yturbide  v.  The  Metropolitan  Club,  the  Court 
of  Appeals  of  the  District  of  Columbia,  said : — 

**  There  is  no  longer  any  question  of  the  right  of  a  corpora- 
tion, such  as  that  of  the  respondent  in  this  case,  to  make  by-laws, 
even  in  the  absence  of  express  statutory  power,  and  to  exercise 
the  power  of  amotion,  as  incident  to  the  corporation.  This  has 
been  regarded  as  the  settled  law  since  the  case  of  Lord  Bruce,' 
and  the  subsequent  exposition  of  the  whole  doctrine  in  the  ca&e 
of  Rex  V.  Richardson,^  by  Lord  Mansfield,  speaking  for  the  court 
of  Eling's  Bench  in  1758.  In  this  last  mentioned  case,  after 
reviewing  the  former  decisions  and  the  previous  doctrine  upon 
the  subject,  and  showing  that  the  older  cases  had  maintained  a 
doctrine  that  had  been  modified  by  the  more  recent  cases,  the 
Lord  Chief  Justice  said :  ^  We  all  think  this  modern  opinion  is 
right.  It  is  necessary  to  the  good  order  and  government  of 
corporate  bodies,  that  there  should  be  such  a  power  (that  of 
amotion),  as  much  as  the  power  to  make  by-laws.  Lord  Coke 
says,^  <<  there  is  a  tacit  condition  annexed  to  the  franchise 
which,  if  he  breaks,  he  may  be  disfranchised."  But  where  the 
offence  is  merely  against  his  duty  as  a  corporator,  he  can  only 
be  tried  for  it  by  the  corporation.  Unless  the  power  is  ind- 
denty  franchises  or  ofiices  might  be  forfeited  for  offences,  and 
yet  there  would  be  no  means  to  carry  the  law  into  execution. 

ter  for  great  regret  that  the  act  of  establish  rules  to  carry  that  act  into 

January  16, 1888,  has  not  gone  farther  effect  does  not  authorize   any  role 

than  it  does.    But  It  Is  my  du^  to  which  shaU  make  a  change  in  the  law 

construe  it  as  ft  is.  in  this  respect,  and  that  even  Q  this 

<^  To  sum  up,  I  conclude  tliat,  i^art  court  had  jurisdiction  in  a  case  like 

from  the  civil  service  act,  the  post-  the  present,  the  complainant  is  not 

master  general  liad  the  authqrity  to  entltied  to  the  relief  prayed.*' 
remove  the  complainant  from  office  at         ^  Thompson  on  Corporations,  Sec- 

his  pleasure;  that  tliis  act  makes  no  tion  987. 
change  in  this  respect,  except  to  for-         >  2  Strange,  819. 
bid  removals  for  refusal  to  contribute  <  1  Burr.  417, 589. 

to  partisan  objects;  that  the  power  to  *  Bagg*s  Case,  11  Co.  98a. 

the  commission  and  the  President  to 
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Suppose  a  by-la^  made  to  give  power  of  amotion  for  ju&t  cause, 
such  a  by-law  wotild  be  good.  If  so,  a  corporation,  by  virtue 
of  au  incidental  power,  may  raise  to  themselves  authority  to 
remove  for  just  cause,  though  not  expressly  given  by  charter  or 
prescription.'  The  doctrine  of  that  celebrated  case  has  never 
been  questioned'  from  the  time  it  was  announced,  and  it  is 
the  law,  both  in  England  and  in  this  country,  at  the  present 
day.'*  ^ 

Regulations  made  pursuant  to  statute  may,  in  general,  be 
modified,  but  exceptions  to  them  in  individual  cases  can  not 
legally  be  made.^  There  is,  however,  a  difference  to  be  ob- 
served in  this  respect  between  general  regulations  and  specific 
:acts.  Ordinarily  when  an  executive  oflicer  is  empowered  by  law 
to  do  one  specific  act,  as,  for  example,  to  reserve  public  land  for 
a  specific  public  use,  his  doing  this  act  exhausts  his  power  as  to 
the  «ubject-matter.     So,  where  he  is  empowered  to  do  a  specific 


^  Com.  V.  St.  Patrick  Ben.  8oc.|  2 
Slim.  448,  449;  2  Kent  Com.  297. 

"s  This  is  mustrated  by  the  foUow- 
iBg  newspaper  comments  (1897) : — 

^'The  appointment  of  Oeneral 
Tyner  to  be  assistant  attorney-general 
lor  the  Post  Office  Department  has 
heen  criticised  by  some  as  a  violation 
of  the  civil  service  law,  in  that  the 
place  being  nnder  the  Post  Office  De- 
partment was  included  within  the 
classified  service  by  an  order  of  Presi- 
dent Cleveland. 

"  Civil  Service  Commissioner  Proc- 
tor to-day  stated  that  when  President 
Cleveland  ordered  the  classification  of 
the  Post  Office  Department  it  was  not 
supposed  that  the  place  of  assistant- 
attomey-general  for  that  department 
was  within  the  scope  of  that  order. 
When  it  was  found  that  such  was  the 
case  the  matter  was  brought  to  the 
«Ettention  of  President  McKinley,  who 
«xx»pted  the  place,  allowing  the 
Appointment  to  be  made  without 
examination  by  the  civil  service 
commlMlon. 


<(  The  announcement  that  the  Presi- 
dent had  excepted  this  place  after  it 
had  been  included  in  the  classified 
service,  even  if  such  classification  was 
the  result  of  a  mistake,  has  created 
surprise,  as  the  commission  has  con- 
tended that  when  once  a  place  was 
included  in  the  classified  service  by 
order  of  the  President,  under  author- 
ity of  the  civil  service  law,  such  action 
had  the  force  of  law  and  could  not  be 
rescinded  except  by  act  of  Congress  • 

«^  At  the  office  of  the  civil  service 
commission  to-day  it  was  stated  that 
this  view  of  the  effect  of  once  inalttd- 
ing  a  place  in  the  classified  aerrice- 
was  the  accepted  opinion  of  the  com- 
mission,  but  it  was   not  generally 
understood  that  the  President:  still  f 
retained  the  power  to  *  except  *  auyi" 
place  from  examination  and  to  mak^ 
the   appointment  without  the  inter- 
vention of  the  commission,  the  place 
still  being  in  the  classified  service,  the 
only  restriction   placed    upon    such 
power  being  the   provision   that  he 
could  make  < necessary'  exceptions.'* 
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set  of  acts.  But  when  he  is  given  a  general  discretionary  pow^ 
to  make  regulations  in  aid  of  a  law,  the  power  to  modify  r^u- 
lations  once  made  is  included  in  it. 

A  distinction  should  however  be  made  between  essential  r^^- 
lations  made  in  aid  of  a  statute,  such  as  are  necessary  to  the 
execution  of  the  statute  and  thus  have  the  appearance  of  beiag 
of  a  decidedly  legislative  character,  and  regulations  which  are 
merely  supplemental  to  these  and  relate  to  the  minor  details  of 
the  machinery  for  the  execution  of  the  statute.  These  are,  to 
be  sure,  made  in  aid  of  it  also,  but  are  not  of  the  character 
referred  to.  It  is,  however,  impossible  to  lay  down  any  rule 
which  would  enable  us,  at  a  glance,  to  distinguish  in  every  case 
the  one  from  the  other.  There  is  not  always  a  clear-cut  line  of 
demarcation.  The  distinction  exists,  but  its  application  most  be 
controlled  by  the  facts  of  each  case. 

The  Judge-Advocate  General's  office  has  applied  the  principle 
of  the  binding  character  of  regulations  made  pursuant  to  and  in 
aid  of  statutes  to  regulations  made  for  the  disbursement  of  an 
appropriation,  holding  that  when  Congress  makes  an  appropria- 
tion, but  leaves  it  to  the  executive  to  prescribe  regulations  for 
its  disbursement,  such  regulations  should  be  regarded  as  made  in 
aid  of  a  statute  (although  not  actually  pursuant  to  it),  and 
therefore  as  falling  under  the  rule  that  they  are  binding  on  the 
authority  who  made  them  as  well  as  on  others,  and  that  they 
may  be  modified,  but  that  individual  exceptions  to  them  can 
not  be  made.  And  the  action  of  the  War  Department  is  under- 
stood to  have  been  a  confirmation  of  this  view.  The  regulations 
in  question  related  to  the  expenditure  for  the  transportation  of 
deceased  soldiers  to  the  place  of  burial.  Another  example  of  a 
regulation  of  this  kind  is  that  fixing  the  fees  of  civilian  witnesses 
before  courts-martial,  for,  although  in  deference  to  the  views  of 
the  comptroller  of  the  treasury  these  fees  have  been  made 
to  conform  to  those  of  witnesses  before'  the  Federal  courts,  as 
regulated  by  the  Revised  Statutes,  this  regulation  is  none  the  less 
an  exercise  of  the  executive  power  in  aid  of  an  appropriation, 
and  has  no  dependence  on  the  statute  with  which  it  has  been 
made  to  conform.  And  another  example  of  such  a  regulation  was 
that  by  which  the  reward  for  the  apprehension  of  deserters  was 
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regulated  before  Congress  was  induced  to  take  to  itself  the 
determination  of  the  amount  of  the  reward. 

It  is  said  that  regulations  made  under  a  statute  may  be  re- 
ferred to  as  a  practical  interpretation  of  the  statute.^  In  execut- 
ing the  laws  it  is  often  necessary  for  executive  officers  to  inter- 
pret and  construe  them,  and  this  may  be  done  by  means  of 
regulations.  Such  regulations  are  valid  and  binding,  unless 
declared  by  the  courts  to  be  erroneous  interpretations  of  the 
law.  Each  new  tariff  act,  for  example,  necessitates  many  such 
regulations,  and  we  have  a  good  illustration  of  this  in  the  Treas- 
ury Circular  of  September  4th,  1897,  with  reference  to  the  entry 
of  personal  effects  under  the  act  of  July  24,  1897.  In  this  cir- 
cular we  find  the  following  definition  of  the  phrase,  **  residents 
of  the  United  States  returning  from  abroad,"  as  it  occurs  in  the 
Act: — 

<<  The  proviso  in  paragraph  697  contains  special  provisions  and 
limitations  concerning  residents  of  the  United  States  returning 
from  abroad.  It  therefore  becomes  necessary  to  define  the  term 
*  residents  of  the  United  States  returning  from  abroad,'  in  order 
that  customs  officers  may  have  a  reasonable  guide  in  the  practi- 
cal application  of  the  proviso.  The  word  •  resident '  has,  in  law, 
more  than  one  meaning,  much  depending  upon  the  connection 
and  purpose  in  which  it  is  used.  As  used  in  this  proviso  to  par- 
agraph 697,  it  is  held  by  the  department  to  include  all  persons 
leaving  the  United  States  and  making  a  journey  abroad,  and, 
dming  their  absence,  having  no  fixed  place  of  abode.  Persons 
who  have  been  abroad  two  years  or  more,  and  who  have  had, 
during  that  time,  a  fixed  place  of  abode  for  one  year  or  more, 
will  be  considered  as  non-residents  within  the  meaning  of  this 
law." 

And  so  it  is  in  all  the  executive  departments.  In  making  reg- 
ulations to  carry  out  a  statute  it  is  often  necessary  to  place  some 
express  interpretation  on  it;  and  this  interpretation  holds  good 
until  judicially  reversed.  But,  of  course,  great  care  should  be 
taken  to  avoid  strained  interpretations. 

Many  systems  of  regulations  for  the  transaction  of  the  busi- 
ness of  different  branches  of  the  government  have  been  issued, 

1  U.  S.  V.  Cottingham,  1  Bob.  (Ya.)  685;  Winthrop,  19,  n. 
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such  as  the  postal,  patent  office,  pension  office,  land  office,  Indian 
office,  civil  service,  customs,  internal  revenue,  revenue  cutter 
service,^  and  other  treasury  regulations,  consular  regulations, 
army  and  navy  regulations,  etc.  But  these  systems  of  regula- 
tions, as  they  are  here  called,  form  by  no  means  the  whole  of 
that  mass  of  regulation  law  which  constitutes  so  large  and  im- 
portant a  part  of  our  administrative  law.  All  regulations  are 
not  collected  together  in  systems  or  groups,  but  an  enormous^ 
mass  of  them  consists  of  individual  regulations,  the  knowledge 
of  whose  existence  even  is  ordinarily  limited  to  the  few  who  have 
to  apply  them  to  the  subjects  to  which  they  relate. 

It  is  difficult  to  form  a  true  conception  of  the  vastness  and 
importance  of  all  this  great  body  of  executive  r^ulation  law, 
controlling  as  it  does  the  administration  of  all  the  executive 
departments  with  its  rules  of  action.  And  when  we  consider 
that  these  rules  of  action  are  in  general  made,  construed,  and 
applied  by  the  same  authority,  thus  combining  quasi-l^slative, 
quasi-judicial,  and  executive  action,  we  cannot  fail  to  be  very 
much  impressed  with  the  extent  of  the  jurisdiction  covered  by 
this  executive  power  of  making  regulations.  The  subject  is  one 
of  unlimited  interest. 

6.  NORMAK  LnSBER. 
Washinoton,  D.  C. 

>  The  regulations  for  the  gOTem-  of  procedure.    No  other   regulations 

ment  of  the  Revenne  Cntter  Service  have  ever  undertaken   to  go  to  this 

are  in  one  respect  nniqne;  they  estab-  extreme,  and  it  may  well  be  doobted 

lish  a  complete  penal  system,  inciad-  whether  the    executive    power    can 

ing  a  code  of  penalties  and  a  system  legally  be  carried  so  far. 
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THE  ALLUEEMENT  OF  INFANTS. 

It  was  early  decided  in  England^  that  a  man,  with  design  to 
lure  and  destroy  neighboring  dogs,  had  no  right  to  set  traps  in 
his  own  wood,  near  a  highway  and  the  grounds  of  the  plaintiff, 
and  place  pieces  of  flesh  anointed  with  anisseed  about  the 
traps,  attractive  to  the  canine  race  by  reason  of  their  scent. 
Ellen  borough  said  there  was  no  difference  between  **  drawing 
the  animal  into  his  trap  by  means  of  an  instinct  which  he  cannot 
resist  and  putting  him  there  by  manual  force.''  But  this  was 
a  case  of  malice.  Where  a  necessity  exists  for  doing  an  act 
which  is  naturally  calculated  to  entice  animals  into  a  dangerous 
position,  the  act  is  excused.  So  a  railroad  company  is  not  liable 
for  the  death  of  cattle  attracted  to  a  station  by  the  scent  of  hay 
loaded  on  its  cars,  and  there  killed  by  a  train,  provided  the  cars 
were  not  allowed  to  stand  an  unreasonable  time;^  and  the  same 
was  held  in  respect  to  cars  loaded  with  com;^  and  in  respect  to 
salt  sprinkled  on  the  track  to  melt  snow.*  Brute  instincts  must 
yield  to  human  necessities.  If  carelessness,  however,  had  entered 
into  the  circumstances,  as  where  the  railroad  company  had  neg- 
ligently spilled  salt  on  the  ground  in  the  act  of  unloading  cars, 
the  result  would  have  been  different;^  and  so  in  respect  to  an 
accumulation  of  cotton  on  and  about  the  track.* 

This  doctrine  of  attraction  has  been  very  frequently  applied 
in  modern  times  in  the  case  of  infants.  The  law  makes  more 
or  less  allowance  for  the  curiosity,  restlessness  and  adventurous 
spirit  of  young  boys,  eager,  like  the  Greeks  of  St.  Paul's  time, 
**  to  see  or  hear  some  new  thing."  The  small  boy  always  loves 
to  **  catch  a  ride"  in  any  direction,  up  or  down   or  straight 

>  Townsend  v.  Wathen^  9  East,  277.  <  Kirk  v.  Norfolk  &c.  R.  Co.,  41  W. 

>  Schooling  v,  St.  Louis  &c.  B.  Co.,     Ya.  522;  56  Am.  St.  Rep.  899. 

75  Mo.  518.  '  Crafton  v.  Hannibal  &  St.  Jo.  B. 

*  Gilliland  o.  Cliicago  &c.  Ry.  Co.,     Co.,  55  Mo.  580. 
19  Mo.  App.  511.  •  RaUway  v.  Dick,  52  Ark.  402. 
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ahead  or  aroand,  and  so  he  is  prone  to  catch  at  the  tail  of  a  pass- 
ing cart»  or  at  a  balloon  rope,  or  to  venture  on  an  elevator  or  a 
turntable  or  a  merry-go-round ;  and  to  climb,  slide  and  dig.  In 
the  same  manner,  like  Mr.  Robert  Sdd,  of  piratical  memory,  he 
loves  to  sail,  and  if  he  can  lay  hold  of  an  unlocked  boat  or  paddle 
on  a  plank  in  a  pond  he  is  happy.  He  loves  to  explore  all  sorts 
of  depressions  in  the  ground  like  caves,  and  when  like  Saxe's 
«( Briefless  Barrister,''  **  he  espies  a  deep  hole  in  the  ground," 
like  him  **  he  sighs  to  himself,  it  is  well."  Those  philosophers 
and  mechanics,  who  for  centuries  have  been  seeking  to  realize 
the  possibility  of  perpetual  motion,  seemed  to  have  overlooked 
the  small  boy.  He  should  prove  a  reasonable  solution  of  the 
problem. 

Now,  boys  are  just  as  God  has  made  them,  and  as  Grod  has 
not  seen  fit  to  make  them  careful,  cautious,  reasonable,  and 
reflective,  most  courts  have  deemed  it  wise  and  humane,  in  order 
to  protect  the  breed  and  guarantee  it  against  extermination  and 
save  it  from  unsightly  disfigurements  and  inconvenient  maimings, 
to  make  certain  allowances  for  them  and  their  notorious  proclivi- 
ties, and  exact  from  adults  a  certain  extraordinary  degree  of 
foresight  and  care  in  view  of  them.  This  branch  of  the  law 
has  grown  to  considerable  dimensions  and  is  peculiarly  full  of 
interest,  especially  when  the  differing  views  of  courts  on  the 
subject  are  regarded.  Somebody  has  said  in  effect  that  the 
measure  of  equity  was  the  chancellor's  foot,  and  of  this  subject 
it  may  be  said  that  it  is  regulated  to  a  large  degree  by  the  size 
of  the  judicial  heart.  Some  courts  are  very  humane,  almost 
foolishly  so ;  while  others  seem  to  be  constituted  of  unmarried 
or  childless  men  —  courts  of  Barons,  so  to  speak. 

Therefore  many  courts  have  adjudged  that  it  is  wrong  to 
maintain  dangerous  things  easily  accessible  to  adventurous 
youth,  certainly  where  they  have  a  right  to  be,  as  on  the  public 
highway,  and  even  on  private  premises  near  the  traveled 
ways,  so  that  infants  in  meddling  with  them  are  technically 
trespassers. 

Not  to  essay  a  citation  of  all  these  cases,  nor  to  consider  the 
general  doctrine  of  the  contributory  negligence  of  infants,  it 
may  be  useful  to  recall  the  leading  adjudications  on  the  doctrine 
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of  alluring  negligence,  and  to  note  the  growth  and  present 
tendency  of  judicial  opinion  on  the  subject. 

The  leading  English  case,  Lynch  v.  Nurdin,^  was  an  exceed- 
ingly humane  decision.  The  defendant's  horse  and  cart  were  left 
standing  unattended  in  a  street  where  a  number  of  children  were 
playing;  the  plaintiff,  under  seyen, climbed  upon  a  wheel,  another 
boy  led  the  horse  forward  a  step  or  two,  and  the  plaintiff  fell  off 
and  was  hurt.  The  court  held  that  he  could  recover  damages.  On 
the  other  hand,  in  Hughes  v.  Macfie,'  the  court  held  that  chil* 
dren  of  five  and  seven  could  pot  be  tolerated  in  jumping  on  the 
covering  of  a  bulkhead  left  tilted  up  against  a  wall  on  a  high- 
way. "His  touching  the  flap  was  for  no  lawful  purpose,*'  said 
Pollock,  C.  B.  In  Mangan  v.  Atterton,'  the  same  was  held  of 
a  boy  of  four,  who,  by  direction  of  his  brother  of  seven,  put 
his  fingers  into  the  cogs  of  a  machine,  left  exposed  for  sale, 
unfenced  and  unattended,  in  a  public  street.  The  court  said  it 
was  as  if  the  child  had  sucked  goods  covered  with  poisonous 
paint,  and  suggested  that  if  the  child  had  hurt  the  machine  he 
would  have  been  liable.  Mr.  Beach  well  says :  ^ "  Nothing  worse 
than  this,  as  a  specimen  of  judicial  reasoning,  can  be  found  in 
the  reports ; ' '  and  Cockbum,  C.  J. ,  pointedly  condemned  it,^  pro-, 
nouncing  the  defendant's  conduct  **  negligence  of  a  very  repre- 
hensible character,  and  not  the  less  so  because  the  imprudent 
and  unauthorized  act  of  another  may  be  necessary  to  realize  the 
mischief,"  etc.  These  cases  seem  to  leave  the  scales  pretty 
evenly  balanced  in  England.  In  a  later.  English  case,*  the  com- 
plaint was  made  of  a  schoolmaster  for  carelessly  allowing 
phosphorus  to  be  accessible  to  the  school  children.  One  of  the 
boys,  not  plaintiff,  put  a  lighted  match  into  the  bottle  —  **  there 
came  a  burst  of  thunder  loud  —  the  boy  1  —  oh  1  where  was  he?  " 
Jt  was  left  to  the  jury  to  say,  and  they  said  £75  damages.  Boys 
seeking  for  light  are  viewed  with  indulgence. 

The  doctrine  of  Lynch  v.  Nurdin  has  been  generally  followed 
in  this  country.     It  is  however  rejected  in  Massachusetts.     In 

1  1  Q.  B.  29.  ^  Clark  v.  Chambers,  8  Q.  B.  Dlv. 

s  2  HurL  &  Colt.  744.  827. 

*  L.  B.  1  Bzch.  289.  •  Wmiams  v.  Early,  9  Times  L.  B. 

«  2  Cont.  Neg.,  §  189.  687. 
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Lane  v.  Atlantic  Works/  an  infant  of  seven,  playing  about  a 
truck  standing  in  front  of  a  foundry,  and  injured  by  a  heavy 
casting  which  rolled  off  the  truck,  owing  to  the  action  of  a  boy 
of  twelve,  was  held  to  have  no  cause  of  action.  There  is  not 
much  consideration  of  the  point  of  contributory  negligence. 
The  same  court  made  the  same  ruling  in  respect  to  street  cars 
left  in  the  street;'  <*  knowledge  on  the  defendant's  part  that 
they  attracted  children  was  not  an  invitation  or  license  to  them.'' 
The  foregoing  were  all  cases  of  exposure  of  dangerous  filings 
in  the  public  highway,  where  the  children  had  a  right  to  be,  and 
therefore  (except  Lynch  v.  Nurdin)  seem  much  less  defensible 
than  decisions  of  the  same  purport  where  the  children  were 
trespassers  on  private  land,  where  the  owner  might  not  so 
reasonably  be  held  to  expect  or  foresee  their  intrusion.  Hie 
doctrine  of  Lynch  v.  Nurdin  in  cases  of  exposure  in  the  high- 
way has  been  pretty  uniformly  adopted  in  this  country,  the 
Massachusetts  court  being  the  chief  exception.  New  Han^H 
shire,  however,  gives  some  countenance  to  the  Massachusetts 
doctrine  in  Clark  t;.  Manchester.'  The  defendant  city  had 
maintained  a  public  reservoir,  but  abandoned  it  and  was  en- 
'gaged  in  filling  it  with  earth,  without  inclosure  or  guard, 
which  process  attracted  children  there,  and  several  boys  had 
fallen  into  the  water.  There  was  a  neighboring  public  sporting 
field,  and  the  small  boy  in  question,  attracted  thither  by  the 
joint  seductions  of  ball  playing  and  music,  fell  into  the  reservoir 
and  untimely  perished.  His  little  **  moist,  unpleasant  body" 
did  not  appeal  to  the  granite-hearted  court,  who  observed:  **  It 
was  the  ordinary  case  of  a  land-owner,  managing,  within  the 
boundaries  of  his  own  land,  his  own  property  in  his  own  way 
for  his  own  use  and  benefit;  and  though  in  doing  this  he  might 
find  occasion  to  dig  excavations,  construct  reservoirs,  provide 
fish  ponds,  plant  and  cultivate  fruit-trees,  erect  and  maintain 
useful  structures,  and  machinery,  all  of  which  are  alluring, 
attractive  and  dangerous  to  children,  yet  it  could  not  be  claimed 
that  he  must  constantly  guard  these  things  against  the  approach 

1  107  Mass.  104;  111  Ibid.  186.  «  62  N.  H.  577 

3  Gay  V,  Essex  Elec.  &c.  B.  Co.,  159 
Mass.  288;  21  L.  R.  A.  449. 
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of  persons  coming  without  license  or  invitation,  and  attracted  by 
mere  cariosity  or  pleasure,  or  suffer  in  damages  for  any  injury 
they  might  receive."  In  contrast  to  this  is  the  judgment  in 
Indianapolis  v.  Emmelman,^  where  the  city  had  made  an  excava- 
tion in  the  bed  of  a  shallow  stream  at  the  crossing  of  a  street, 
and  left  it  unguarded*  with  knowledge  that  children  were  in  the 
habit  of  playing  in  the  vicinity.  This  case  strongly  recognizes  the 
doctrine  of  allurement;  and  so  does  City  of  Pekin  v.  McMahon,^ 
where  the  city  maintained  on  its  own  land,  near  a  driveway 
across  vacant  lots,  and  only  partially  inclosed  from  the  side 
streets,  a  deep  pond,  with  logs  and  timber  floating  therein,  on 
which  children  were  in  the  habit  of  playing.  This  case  gives  a 
very  full  citation  of  the  authorities  pro  and  con.  The  court 
said:  **  The  love  of  motion,  which  attracts  a  child  to  play  upon 
a  revolving  turntable,  will  also  attract  him  to  experiments  with 
a  floating  plank  or  log  which  he  finds  in  a  pond  within  his  easy 
reach."  The  like  was  held  of  an  excavation  made  by  a  city 
on  property  under  its  control,  naturally  inviting  an  infant  to 
the  brink  of  a  precipice,^  the  court  placing  the  liability  upon  the 
ground  that  **  what  was  done  was  reasonably  calculated  to  entice 
a  child,  following  its'  instincts  of  curiosity  or  love  of  liberty." 
And  so  it  was  held  of  a  child  of  ten  taking  hold  of  a  **  live  wire  " 
in  the  street:  *  **  His  conduct  must  be  judged  with  due  regard 
for  his  boyish  nature  and  habits,"  said  the  court.  And  so  of  a 
child  fooling  with  a  heavy  iron  roller  with  mules  attached,  left 
in  the  public  street,  unfastened  and  unattended.^ 

The  case  of  Meibus  v.  Dodge,*  may  be  ranked  as  a  case  of 
attraction,  although  the  recovery  was  not  put  on  that  ground. 
The  defendant  left  his  dog,  which  he  knew  to  be  vicious,  un- 
muzzled, in  his  sleigh  in  the  street.  The  plaintiff,  a  boy  of 
seven,  was  attracted  by  the  whip  (what  boy  can  resist  a  whip?) 
and  meddled  with  it,  and  the  dog  bit  him.  **  It  was  where 
children  would  naturally  be  passing  and  playing,"  said  the 

^  108  Ind.  580;  58  Am.  Rep.  65.  *  Haynes  v.  Baleigh  Gas  Co,  114  N. 

s  154  lU.  141;  27  L.  B.  A.  206.  C.  208;  41  Am.  St.  Rep.  786. 

*  Mackey  v.  City  of  Vicksbiirg,  64  ^  Westerfield  v.  Leyl,  48  La.  Ann* 
Miss.  777.  68. 

•  88  Wis.  800;  20  Am.  Bep.  6. 
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court:  **  children  playing  in  the  street  are  entitled  to  considera- 
tion/' 

In  Fitzpatrick  v.  Garrison's  &c.  Ferry  Co.,^  boys  gathered  out 
of  cariosity  on  the  bridge  of  a  ferry  dock,  bringing  it  down  with 
such  force  as  to  pull  out  a  fastening  and  cause  a  weight  to  fall 
on  one  of  them  and  injure  him.     The  defendant  was  held  liable. 

In  a  recent  case  the  defendant  maintained  a  windmill,  in  a 
public  street,  unguarded  and  its  cogwheels  and  gearing  exposed, 
and  a  child  meddled  with  it  to  his  injury.  A  recovery  was 
sustained.' 

A  boy  going  on  a  public  dumping  ground  to  get  some  wire 
cannot  maintain  an  action  for  having  his  bare  feet  scorched  by 
smouldering  fire.^ 

When  we  come  off  the  highway  or  other  public  grounds, 
where  infants  have  a  right  to  be,  and  come  upon  private 
lands,  we  meet  the  extended  doctrine,  that  if  the  owner  main- 
tains anything  thereon  near  the  highway,  or  in  the  vicinity  of 
which  he  permits  the  public  to  go,  which  is  in  its  nature  alluring 
to  children,  and  to  which  he  has  reason  to  know  that  they  r^ort, 
and  which  is  dangerous  to  children,  because  unguarded,  he  is 
liable  for  any  accident  resulting  therefrom.  The  chief  class  of 
cases  illustrative  of  this  principle  is  the  turntable  cases  in  which 
the  courts  of  this  country  are  now  pretty  evenly  divided  in  opin- 
ion, according  to  authority,  if  not  according  to  number.  View- 
ing  with  tenderness  the  boyish  propensity  to  ride  on  a  convenient 
and  unlocked  turntable  we  find  the  courts  of  the  United  States, 
Kansas,  Minnesota,  Missouri,  Nebraska,  Texas  and  California.^ 
While  frowning  on  this  boyish  intrusion  on  corporate  rights  are 

1  49  Hun,  288.  v.  Mo.  P.  By.  Co.,  75  Mo.  658;  42  Am. 

>  Gahugan      v.     Aerometer      Co.  Rep.  418;  Eyanslchv.  Ry.  Co.y57Tex. 

(Minn.),  1  Am.  Neg.  Cases,  92.  126;  44  Am.  Rep.  586;  Railroad  Co.  v. 

t  Bntz  V.  Cavanangh  (Mo.)>  1  Am.  BaUey,  11  Neb.  882;  Callahan  9.  Eel 

JBTeg.  Cases,  299.  Riyer  &c.  R.  Co.,  91  Cal.  296;  Fort 

^  Railroad  Co.  v,  Stont^  17  WaU.  Worth  ac.  R.  Co.  v.  Robertson,  Tex. 
675;  Kansas  City  Ry.  Co.  o.  Eitzsim-  ;  14  L.  R.  A.  781;  Bridger  o.  Ry. 

mons,  22  Kans.  686;  81  Am.  Rep.  208;  Co.,  25  S.  C.  24;  Eergeson  v.  Colnm- 

Kefle  V.  Mo.  &  St  P.  Ry.  Co.,  21  Minn,  bos  &c.  R.  Ry.,  75  Qa.  687;  77  Ibid.  102 

207;  18  Am.  Rep.  898;  Ilwaco  R.  &  N.  (a  little  girl  in  this  case). 
Co.  V,  Hedrick,  6  Wash.  446;  Nagle 


Digitized  by 


Google 


THE  ALLUREMENT  OF  INFANTS.  897 

those  of  Massachusetts,  New  York,  Illinois  and  New  Hampshire.^ 
Some  of  these  decisions  were  influenced  in  some  measure  by  the 
nearness  of  the  dangerous  object  to  the  highway,  but  judges  and 
common  men  should  remember  that  a  turntable  is  a  very  potent 
magnet  to  draw  small  boys  off  the  street,  and  should  govern 
themselves  accordingly.  In  all  such  circumstances  the  question 
is  not  so  much  what  boys  ought  to  do,  as  what  they  are  accus- 
tomed to  do.  I  do  not  find  that  any  of  our  courts  has  been  so 
imaginative  as  to  suggest,  like  the  court  in  Mangam  v.  Ather- 
ton,  that  the  intrusive  boy  might  be  cast  in  damages  if  he 
deranged  the  machinery  of  the  turntable.  In  two  of  the  courts 
upholding  the  doctrine  of  tenderness  toward  the  revolving  in- 
fant, it  has  been  more  recently  held  that  if  the  railroad  company 
fasten  the  machine  in  the  ordinary  way^  and  the  capable  infant 
unfastens  it,  puts  the  table  in  motion,  and  so  is  hurt,  the  com- 
pany is  not  liable.'  But  what  just  distinction  can  be  drawn 
between  leaving  it  unfastened  and  fastening  it  so  insecurely  that 
the  ingenious  infant  can  set  it  loose  ? —  as  in  the  last  cases,  by  a 
rope  on  a  sliding  wooden  bolt.  The  better  opinion  is  that  if  the 
means  of  fastening  are  so  simple  and  easy  of  removal  as  to  furnish 
no  obstacle  to  children  seeking  to  unfasten  and  remove  the  turn- 
table, the  company  does  not  fulfill  the  measure  of  care  required 
of  it.^  In  this  case,  where  the  fastening  was  an  iron  latch,  the 
Minnesota  court  seems  practically  to  have  retracted  its  former 
holding  about  fastening  in  the  ordinary  and  customary  manner. 
The  fact  is  that  it  is  perfectly  practicable  and  easy  for  a  raih*oad 
company  to  keep  these  dangerous  machines  locked,  and  they 
should  be  required  to  do  so,  and  then  no  harm  could  ensue  unless 
the  child  picked  or  broke  the  lock,  in  which  case  of  course  no 
liability  could  attach,  for  the  company  would  have  done  all  that 
was  reasonably  necessary. 

*  DanleU  v.  N.  Y.  &c.  R.  Co.,  154  «^  The  Siren  Turntable,"  4  Green  Bag, 

Mass.    849;   26   Am.    St.    Rep.   258;  124. 

Walsh  r.  Fltchbnry  R.  Co.,  146  N.  Y.  «  Kolsti  v,  Minn.  Ac.  By.  Co.,82  Minn. 

810;  46  Am.  St.  Bep.  615;  27  L.  B.  A.  188;  Bates  v.  By.  Co.,  90  Tenn.  86. 

724;  St.  Louis  &c.  B.  Co.  v.  BeU,  81  »  O'MaUey  ».  St.  Paul  &c. B.Co.,48 

lU.  76;    25  Am.  Bep.  269;    Frost  v.  Minn.  289. 
Eastern  &c.  B.  Co.^  64  N.  H.  220.    See 

VOL.  XXXI.  57 
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But  where  a  heavy  hand-car  was  left  unfastened  on  the  ade 
of  a  railway  track,  a  mile  from  the  thickly  settled  part  of  a  city, 
and  in  swampy  ground,  and  boys  lifted  it  four  or  five  feet  on 
to  the  track,  and  one  of  them  was  htjfb  in  riding  upon  it,  it  was 
held  that  the  defendant  was  not  responsible.^  The  coait 
thought  the  hand-car  was  not  a  dangerous  thing  like  a  torotable, 
and  compared  these  athletic  and  enterprising  youth  to  those  who 
should  take  a  sled  from  private  premises  without  permission  and 
get  hurt  in  coasting  on  it.  The  same  was  held  where  the  child 
came  upon  a  yard,  inclosed  with  a  high  board  fence,  and  with 
locked  gates,  and  toyed  with  a  coal  dump  which  was  in  a  condi- 
tion unsafe  for  children.'  Diligence  in  trying  to  keep  the 
children  out  was  shown,  but  they  would  climb  or  break  the  fence 
and  break  the  locks  of  ttie  gates,  and  **  it  would  have  required 
an  army  of  policemen  to  keep  them  out." 

Boys  are  strongly  inclined  to  sail  or  fish  or  swim  in  ponds  on 
private  grounds,  and  the  courts  have  had  to  consider  the  duty 
of  the  owner  to  keep  such  waters  fenced  or  walled  in  view  of 
this  childish  propensity.  It  is  probable  that  the  weight  of 
opinion  is  that  the  duty  does  not  attach  unless  they  are  in  their 
nature  dangerous  to  passers  on  the  street  or  there  has  been  some 
implied  license  to  allow  the  near  approach  of  the  public.  It  is 
obvious,  said  the  court  in  one  case,  **  that  a  fence  would  have 
to  be  very  high  and  very  tight  to  afford  any-  efiectual  guard 
against  children  having  access  to  the  pond."  ^  In  Gillespie  v. 
McGowan,  Paxson,  J.,  said:  **  There  are  streams  and  pools  of 
water  where  children  may  be  drowned ;  there  ai*e  inequalities  of 
surface  where  they  may  be  injured.  To  compel  the  owners  of 
such  property  either  to  inclose  it,  or  fill  up  their  ponds  and  levd 
their  surface  so  that  trespassers  may  not  be  injured,  would  be 
an  oppressive  rule.     The  law  does  not  require  us  to  enforce  any 

1  Robinson  v.  Oregon  &c.  Ry.  Co.,  93  Mo.  422;  8  Am.  St.  Rep.  557;  Har- 

7  Utah,  498.  greayes  v.  Deacon,  25  Mich.  1 ;  GUles- 

s  O'Connor  v.  Railroad  Co.,  44  La.  pie  v.  McGowan,  100  Pa.  St.  144;  45 

Ann.  840.  Am.  Rep.  865;  Richards  v.  Connell,  iS 

8  mix  V.  Nieman,  68  Wis.  271;  60  Neb.  467;  Clark  o.  Richmond,  83  Va. 

Am.  Rep.  854.    To  the  same  effect:  855;  Bforan  v.  PnUman  P.  Car  Co., 

Peters  v.  Bowman,  115  Cal.  845;  56  134  Mo.  641;  83  L.  B.  A.  755. 
Am.  St.  Rep.  106;  Qyerholt  v.  Vieths, 
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such  principle,  even  when  the  trespassers  are  children.  We  all 
know  that  boys  of  eight  years  of  age  indulge  in  athletic  sports. 
They  shoot*  fish,  swim,  and  climb  trees.  All  of  these  amuse- 
ments are  attended  with  danger,  and  accidents  frequently  occur. 
It  is  part  of  a  boy's  nature  to  trespass,  especially  where  there  is 
tempting  fruit,  yet  I  never  heard  that  it  was  the  duty  of  the 
owner  of  a  fruit  tree  to  cut  it  down  because  a  boy  trespasser 
might  possibly  fall  from  its  branches. *'  And  his  Honor  might 
have  added,  *<  or  to  guard  his  melon  patch  because  boys  steal 
melons  and  get  colic.''  In  Peters  v.  Bowman,  the  court  said 
that  a  turntable  can  be  rendered  absolutely  safe  by  locking,  but 
a  pond  cannot  be  made  inaccessible  by  fencing,  nor  by  any  means 
short  of  filling  or  draining.  Water  is  scarce  in  California; 
hence  ponds  are  highly  valued  there.  The  court  admitted  that 
City  of  Pekin  v.  McMahon  was  an  authority  against  them,  but 
they  need  not  have  made  that  concession,  for  the  pond  ii^that 
case  was  on  public  and  unf  enced  lands,  and  the  case  is  analogous 
to  the  highway  cases.  The  same  doctrine  obtained  in  a  case 
where  a  child  fell  into  a  pool  of  hot  water  made  by  discharge 
from  a  distillery  on  private  grounds,  it  not  being  shown  that  the 
place  was  attractive  to  children.^  Otherwise,  however,  if  the 
place  was  attractive  to  children  and  the  defendant  should  have 
known  it.'  Courts  ought  to  take  judicial  notice  that  children 
always  love  to  **  get  into  hot  water." 

So  where  mill-owners  have  been  accustomed  to  let  children 
play  on  piles  of  coal  ashes,  in  their  uninclosed  and  publicly 
situated  yard,  they  may  not  dump  hot  ashes  on  the  piles  without 
notice  or  exclusion  of  the  children  ;  ^  and  it  is  the  duty  of  one 
who  keeps  dynamite  on  his  own  land,  near  where  people  are 
accustomed  to  pass,  to  guard  it  so  that  meddlesome  children  may 
not  play  with  it  and  get  hurt.^  On  the  other  hand,  it  was  held 
not  negligent  in  school  authorities  to  suffer  a  conti*actor  to  leave 

1  Schmidt  9.  Kansas  City  D.  Co.,  116;  9  L.  B.  A.  818;  21  Am.  St.  Bep. 
90  Mo.  284;  69  Am.  Bep.  16.  211. 

>  Brinkley  Car  Co.  v.  Cooper,  60  *  Powers  «.  Harlow,  58  Mich.  507; 
Ark.  545;  46  Am.  St.  Bep.  545.  51  Am.  Bep.  154;  Harriman  v.  By.  Co., 

*  Penso   V.    McCormlck,  125   Ind.     45  Ohio  St.  Bep.  11;  4  Am.  St.  507; 

Carter  v.  Col.  &c.  B.  Co.,  19  S.  C.  20. 
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a  well-drilliDg  machine  in  the  school  yard,  nnlocked  and 
unguarded,  by  means  of  which  a  young  investigator  of  sci^ice 
was  injured  outside  of  the  school  drill.^  The  court  there 
observed:  **  We  are  not  prepared  to  hold  that  every  person 
having  upon  his  premises  machinery,  tools  or  implements  which 
would  be  dangerous  playthings  for  children,  and  in  their  nature 
affording  special  temptation  to  children  to  play  with  them,  is 
under  obligation  to  guard  them  in  order  to  protect  himself  from 
liability  for  injuries  to  children  received  while  plajdng  with  them, 
although  the  children  were  rightfully  on  his  premises.  It  would 
be  improper  to  burden  the  mechanical  industries  of  the  country 
by  such  a  rule.'* 

If  a  child  is  on  a  private  alley  for  his  own  amusement  he  may 
not  with  impunity  be  hurt  by  the  falling  of  a  ruinous  wall  upon 
him ;  *  nor  be  crushed  by  the  falling  of  a  platform  used  in  hand- 
ling goods  at  a  warehouse.'  Both  these  places  were  near  the 
highway.  In  the  latter  the  court  said:  ** Perhaps  the  best 
monitor  in  such  a  case  is  the  conscience  of  one  who  feels,  in  his 
dreadful  recollection,  the  crushing  sense  that  he  had  left  such 
an  engine  of  ill  to  take  the  life  of  an  innocent  child."  **  He  had 
good  reason  to  expect  that  one  day  or  other,  some  one,  probably 
a  thoughtless  boy  in  the  buoyancy  of  play,  would  be  led  there 
and  injury  would  follow." 

Boys  are  wont  to  climb  upon  piles  of  lumber,  and  it  behooves 
the  lumberman  to  pile  carefully,  whether  on  sidewalk  or  on  his 
own  unf enced  grounds  which  the  public  are  accustomed  to  cross 
and  children  to  play  upon,  with  the  knowledge  and  assent  of 
the  owner. ^  But  such  assent  or  acquiescence  is  essential,  and 
where  the  presence  of  children  is  forbidden,  and  they  are  ejected 
when  found  intruding  on  the  premises,  nothing  in  the  nature  of 
an  invitation  can  be  presumed,  and  no  duty  is  imposed  on  the 
owner  to  use  care  in  the  piling  of  his  lumber.^ 

1  Wood  V.   Ind.  School  DiBt,  44  *  Kerr  v.  Forgae,  54  m.  488;  5  Am. 

lowa^  27.  Rep.  146;  Bryanson's  Adm*r  o.  Labrot, 

s  Schming  V,  Abemethy,  112  Pa.  St.  81  Kj.  628;  60  Am.  Rep.  193. 

487;  56  Am.  Rep.  820.  '  Vanderbeckv.  Hendry,  84  N.J.  L. 

»  HydrauUc  Works  CJo.  v,  Orr,  88  467. 
Pa.  St.  882. 
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Similar  rulings  have  been  made  in  a  case  of  unfenced  oog- 
wheels  near  the  street  where  children  were  accustomed  to  play,^ 
and  of  an  elevator  in  a  coal  yard,  the  gate  of  which  had  care- 
lessly been  left  open.^  But  a  boy  cannot  be  justified  in  riding 
on  a  hoisting  apparatus  on  private  premises,  in  the  absence  of 
negligence  and  implied  invitation,  however  attractive  the  ma- 
chinery may  be ;  ^  and  in  like  manner  it  has  been  held  that  a 
railroad  company  is  not  bound  to  fence  its  yards  in  which  cars 
are  switched  and  trains  made  up,  so  as  to  protect  children  from 
danger.^  And  so  if  a  child  while  trespassing  upon  open  prem- 
ises of  a  factory  where  type-setting  machines  are  manufactured, 
and  there  stealing  type-metal  or  scrap  iron,  is  injured  by  a  sud- 
den discharge  of  steam  from  a  pipe,  his  presence  being  unknown 
to  the  engineer,  no  liability  attaches  to  the  proprietors.'^  These 
facts  lacked  any  element  of  invitation  or  attraction. 

The  case  of  Birge  v.  Gardner,*  was  where  a  child  under  seven 
shook  and  pulled  a  heavy  gate  (like  the  people  in  Macbeth),  on 
the  defendant's  land,  until  it  opened  on  him  and  hurt  him.  It 
cannot  properly  be  claimed  as  a  case  of  undue  allurement, 
although  infants,  like  persons  of  larger  growth,  like  Mrs.  Barbe 
Bleue,  are  always  curious  to  get  into  prohibited  domains.  But 
the  court  left  the  question  of  contributory  negligence  to  the 
jury,  and  herein  I  agree  with  Judge  Thomson  ^  in  thinking  that 
they  went  entirely  astray. 

It  is  almost  superfluous  to  state  that  the  transportation  of  the 
public  may  not  be  embarrassed  by  the  proclivity  of  the  small  boy 
to  ride  on  cars  or  other  public  conveyances  without  invitation 
or  acquiring  the  rights  of  a  passenger.  As  where  one  rides  on 
the  runners  of  a  sleigh  and  gets  more  slaying  than  he  bargained 
for.*    This  is  one  of  the  necessities  which  the  public  will  stand 

*  Whirley  v.  Whlteman,  1  Head|  *  Merganthaler  v.  Klrby,  79  Md. 
610.                                                              ISl ;  47  Am.  St.  Bep.  871. 

^  Mollanj  V,  Spence,  15  Abb.  Pr.  *  1  Conn.  507;  50  Am.  Dec,  261. 

CN.  8.)  819.  V  Cases  on  Neg.,  p.  805. 

*  Rodgers  v.  Lees,  140  Pa.  St.  475;  '  Messenger  v,  Dennie,  187  Mass. 
12  L.  R.  A.  216.  197;  50  Am.  Rep.  295. 

*  Barney  v.  H.  &  St.  Jo.  R.  Co., 
126  Mo.  872;  26  L.  R.  A.  847. 


Digitized  by 


Google 


908  31    AMERICAN   LAW   REVIEW. 

no  **  monkejring  with,"  and  in  regard  to  which  humanity  yields 
to  business.  The  same  principle  is  applicable  to  the  case  of 
cars  moving  in  the  business  of  grading  a  public  street ;  the  per- 
sons engaged  therein  are  not  bound  to  employ  watchmen 
specially  to  keep  children  off  the  cars.^  Even  the  newsboy 
boards  a  moving  street  car  at  his  own  risk.^  And  boys  play 
with  cars  standing  on  side  tracks,  although  the  brakes  are  defect- 
ive, and  hand  cars  unlocked,  at  their  own  risk.' 

Three  very  recent  cases,  all  proceeding  from  conservative 
States,  are  noteworthy  as  preserving  the  policy  of  their  law  on 
this  subject.  In  the  one  *  it  is  held  that  a  shop-keeper  is  not 
liable  for  the  loss  of  the  fingers  of  a  little  child  less  than  seven 
years  old,  who  put  her  hand  up  to  the  spout  of  a  coffee  grinder 
while  in  the  shop  with  her  father  to  make  a  purchase.  Holmes, 
J.,  said:  ** Temptation  is  not  always  invitation.  As  the  com- 
mon law  is  understood  by  the  most  competent  authorities,  it 
does  not  excuse  a  trespass  because  there  is  a  temptation  to  com- 
mit it,  or  hold  property  owners  bound  to  contemplate  the  in- 
fraction of  property  right  because  the  temptation  to  untrained 
minds  to  infringe  them  might  have  been  foreseen.  The  case  is 
similar  in  principle  to  McGinness  v.  Butler,'  and  to  Mangan  v. 
Atterton,*  which,  notwithstanding  the  observations  in  Clark  v. 
Chambers,^  has  been  cited  in  this  commonwealth  repeatedly  as 
unquestioned  law."  •  In  another,*  a  boy  of  thirteen  skated  on 
ice  three  days  old,  formed  over  a  cutting  on  the  Hudson  river, 
guarded  on  only  three  sides,  by  lines  of  bushes.  He  was 
familiar  with  the  place,  and  knew  that  the  ice  was  new.  The 
new  ice  was  only  three-quarters  of  an  inch  thick,  and  he  broke 
through  and  was  drowned.     It  was  held  that  the  defendant  was 

1  Emerson  v.  Peterler,85  MiDn.  481.  '  159  Mass.  288. 

s  BfUU  o.  Woolyerton,  9  App.  Diy.  <  L.  R.  1  Exch.  289. 

82.  V  L.  R.  8  Q.  B.  Div.  827. 

>  Roddy  V.  Mo.  P.  R.  Co.,  104  Mo.  >  See  also   Haghes   v,    Macfle,  2 

284;  12  L.  R.  A.  746;  Robinson  v.  Ore-  Hnrlst.  &  C.  744. 

gon  Ac.  R.  Co.,  7  Utah,  498;  18  L.  R.  •  Sickles  9.  N.  J.  Ice  Co.,  153  N.  T. 

A.  765.  88. 

*  Holbrook  v.  Aldrich,   168  Mass. 
15;  86L.  R.  A.  498. 
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Dot  liable,  although  it  had  not  complied  with  the  law  requiring 
it  to  surround  the  cutting  with  bushes  or  other  guards.  ^<  Sad 
misfortune,' '  said  the  court,  **but  without  remedy/*  Here  it 
seems  the  allurement  was  not  deemed  potent  enough  to  counter- 
balance the  boy's  presumed  knowledge  of  going  on  thin  ice. 
In  the  third,^  the  city  had  permitted  builders, to  deposit  lime  on 
a  public  street ;  some  of  it  had  escaped  from  the  barrels  and  lay 
on  the  ground ;  boys  were  placing  at  building  house  on  a  vacant 
lot  in  the  neighborhood ;  they  carried  the  stray  lime  to  that  lot 
and  the  plaintiff  having  a  tomato  can  with  water  in  it,  another 
boy  poured  some  of  the  lime  into  it,  and  an  explosion  followed, — 
"the  boy,  oh  I  where  was  he?"  His  eyes  were  destroyed. 
The  action  was  dismissed  on  the  plaintiff's  opening,  and  this 
was  affirmed  on  appeal.  Hatch,  J.,  thought  the  city  authorities 
were  not  reasonably  bound  to  foresee  the  deportation  of  the 
lime,  the  presence  of  water,  and  the  action  of  the  boys  in  mixing 
those  articles  together,  and  it  would  seem  to  require  a  pretty 
robust  imagination  to  predicate  such  a  concatenation  even  in  the 
case  of  small  boys. 

The  doctrine  of  allurement  is  relied  on  in  a  class  of  cases 
which  hold  a  party  liable  for  injury  to  an  infant  by  intrusting 
him  with  firearms.  As  the  toy  pistol  case,*  citing  Lynch  v. 
Nurdin,  Townsend  v.  Wathen,  and  other  of  the  foregoing  cases.. 
Even  Massachusetts  falls  in  with  this  doctrine,  and  holds  that 
one  who  sells  gunpowder  to  an  infant  of  eight,  at  his  request,  is 
liable  for  his  blowing  up.^  These  are  both  founded  on  Dixon 
V.  Bell.^  The  Massachusetts  court  distinguish  the  case  from 
Hughes  v.  Macfie  and  Mangan  v.  Atterton  on  the  ground  that 
in  those  the  infant  •*  was  technically  a  trespasser." 

In  conclusion,  let  me  suggest  that  the  leaning  of  judges  in 
this  matter  is  probably  much  influenced  by  their  observation  of 
their  own  small  sons,  if  they  have  any.  Years  ago  I  regarded 
the  prevailing  doctrine  of  the  turntable  cases  askance,  but  since 

1  Beetzv.  City  of  Brooklyn,  10  App.  ■  Carter  -.  Towns,  98  Mass.  667; 

Dlv.  882.  96  Am.  Dec  682. 

1  Blnford  v.  Johnston,  82  Ind.  428;  M  Stark.  287. 

42  Am.  Bep.  508. 
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I  have  been  blessed  and  bothered  with  a  grandson,  I  have 
become  quite  reconciled  to  it.  I  recall  that  St.  Paul,  who 
studied  law  in  his  youth,  when  he  was  a  child  understood  and 
thought  as  a  child,  and  I  own  my  .allegiance  to  the  Kansas 
judge  who  said:  *^  Everybody,  knowing  the  nature  and  instincts 
common  to  all  boys^,  must  act  accordingly/' 

Irving  Browne. 
Buffalo. 
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NOTES. 

Obituabt  of  thb  Profession. —  Wabren  M.  Bateman,  one  of  the 
most  distingaished  lawyers  of  Ohio,  died  suddenly  at  the  Biggs  House 
in  Washington  9  D.  C,  where  he  had  gone  to  attend  to  a  claim  before 
one  of  the  Departments  of  the  GrovernmenU  -  -  -  -  Ex-Senator 
Samuel  J.  B.  MoMillan  died  at  his  home  in  St.  Paul  on  the  8d  of 
October.  He  was,  for  a  good  many  years,  a  Justice  of  the  Supreme 
Court  of  Minnesota,  and  served  two  terms  as  United  States  Senator. 


Thompson  on  Buildino  and  Loan  Associations. —  One  of  the  editors 
of  this  Bbyibw  has  lately  received  a  good  many  letters  inquiring  when 
his  proposed  work  on  Building  and  Loan  Associations  will  be  oom- 
pleted.  He  has  in  preparation  no  such  work.  If  such  a  work  is  in 
preparation  by  any  one  of  the  numerous  family  of  Thompson,  it  is 
not  by  the  Thompson  who  figures  as  one  of  the  editors  of  the  Ameri- 
can Law  Bevibw.  The  publisher  of  the  work  named  seems  to  have 
carefully  avoided  sending  his  circular  to  us.  He  has  probably  so 
framed  it  as  not  to  show  by  what  Thompson  his  work  is  to  be  written. 


Muzzling  Free  Speech  with  Injunctions. —  A  visit  to  Fairmont,  W. 
Va.,  the  scene  of  the  late  coal  miners'  strike,  an  inspection  of  the 
actual  ground,  and  a  hearing  of  a  recital  of  the  actual  facts,  show  how 
grossly  the  newspapers  misled  the  public  judgment  upon  the  question 
of  the  injunction  issued  by  Judge  Jackson,  by  denouncing  it  as  an  in- 
junction against  the  freedom  of  speech.  The  strike  leaders  harangued, 
in  season  and  out  of  season,  not  only  in  haUs  but  in  a  public  square, 
the  ground  of  which  belonged  to  the  county  and  upon  which  the  erec- 
tion of  a  new  court  house  has  since  been  commenced.  There  was  never 
the  slightest  attempt  made  by  any  one  to  interfere  with  their  freedom 
of  speech,  and  they  were  protected  in  that  right  by  the  police  authori- 
ties, the  same  as  an  ordinary  dtizen  would  have  been  on  an  ordinary 
occasion. 
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Ths  Prksideht  of  the  United  States  and  the  American  Bab  Asso- 
ciation.—  In  the  account  of  the  proceeduigs  of  the  American  Bar 
Association  in  our  last  issue,  we  omitted  to  mention  one  of  the  pleas- 
antest  features  of  the  meeting.  Toward  the  close  of  the  hanquet,  the 
President  of  the  United  States,  accompanied  by  the  Secretary  of  War 
and  Senator  Hanna,  of  Ohio,  entered  the  hall  and  were  escorted  to 
seats  on  the  platform  by  the  side  of  the  president  of  the  Association, 
Hon.  William  Wirt  Howe,  of  Louisiana.  Mr.  Howe  introduced  the 
President  in  a  few  happy  remarks,  announcing  that  the  President  had 
that  ,dfty  been  elected  a  member  of  the  Association.  The  President 
responded  in  a  few  well  chosen  sentences,  thanking  the  Association  for 
the  honor  conferred  upon  him.  It  is  needless  to  say  that,  when  this 
distinguished  party  entered  the  hall,  the  diners  spontaneously  arose. 


Meeting  of  the  Supreme  (Tourt  of  the  United  States* — The 
following  press  telegram  dated  Washington,  October  11,  gives  an  ac- 
count of  the  meeting  of  this  eminent  judicial  body  after  their  sommer 
vacation: — 

The  October  term  of  the  Supreme  Court  began  to-day,  with  Chief  Justice 
Fuller  and  all  the  associate  justices  In  their  seats.  No  business  was  transacted 
beyond  the  admission  of  attorneys  to  the  bar.  The  court  adjourned  until  to- 
morrow, Id  order  to  enable  its  members,  in  accordance  with  long-established 
usage,  to  pay  their  respects  in  a  body  to  the  President.  Before  adjourning  the 
Chief  Justice  announced  that  motions  would  be  heard  to-morrow,  and  after 
these  were  made,  the  call  of  the  regular  docket  would  begin.  There  were  six- 
teen admissions  to  the  bar  at  to-day's  sitting,  and  Mr,  Richards,  the  new 
Solicitor-General,  was  formally  presented  to  the  court  by  Attorney-General 
McEenna. 

After  adjournment  the  justices  were  driven  to  the  White  House,  where  they 
made  their  first  formal  call  upon  President  McKlnley.  The  recepti<Mi  took 
place  in  the  blue  room,  and  besides  all  the  members  of  the  court  there  were 
present  Attorney-General  McKenna,  Solicitor-General  Richards  and  Mr.  Correlle 
Barnes,  Judge  of  Probate  in  England. 


The  Empebob  of  Gebmant  and  Lsels  of  the  Foreign  Press.  —  A 
press  dispatch  from  London  dated  October  4,  states  that  the  Emperor 
of  Germany  has  been  so  childish  as  to  address  a  note  to  the  German 
ambassador  at  London,  protesting  vigorously  against  being  held  up  to 
ridicule  by  the  English  press.  The  son  of  an  English  princess  ought 
to  have  sense  enough  to  forecast  the  reply  which  his  foolish  coomiuni- 
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Ofttion  would  reoeiye.  The  political  department  of  the  British  govern* 
ment  has  nothing  to  do  with  the  censorship  of  the  press  in  reference  to 
opinions  expressed  concerning  foreign  sovereigns.  Those  persons 
have  the  same  redress  in  actions  for  libel  that  any  other  person  has. 
The  great  Napoleon  was  foolish  enough  to  make  the  same  attempt ;  he 
got  the  same  reply ;  and  he  brought  his  action  for  libel,  and  was,  of 
course,  unsuccessful.  It  merely  gave  an  eloquent  English  barrister 
the  opportunity  of  impaling  him  before  the  public  opinion  of  Great 
Britain.  It  may  be  remembered  in  this  connection  that  in  1881  Johann 
Most,  the  well-known  Socialist  demagogue,  now  in  the  United  States, 
was  tried  before  a  jury  at  Newgate,  convicted  and  sentenced  by  Lord 
Chief  Justice  Coleridge  to  sixteen  months*  hard  labor  for  a  scandalous 
libel  concerning  the  late  Czar,  in  the  Fretheitj  a  Socialist  paper  pub- 
lisl^ed  here  at  the  time. 


Maivdamus  to  the  GroVEBNOR  OF  A  Statb. — There  is  a  valuable 
article  upon  this  subject  —  none  the  less  valuable  because  possibly  a  law 
student's  thesis — from  the  pen  of  Ivan  W.  GU>odner,  who  signs  him- 
self as  from  the  University  of  Nebraska,  Pierre,  S.  D.  He  takes  up 
the  question  as  it  stood  in  England  with  regard  to  writs  of  mandamus 
against  the  king  and  crown  officers,  and  traces  it  through  the  case  of 
Marbury  v.  Madison  and  other  Federal  decisions,  and  gives  the  author- 
ities for  and  against  the  use  of  the  writ  against  the  Governor  of  a  State. 
It  is  a  valuable  article.^ 


HoH.  John  A.  Finoh  and  ^^  Rough  Notes.'*  —  In  our  last  number' 
in  describing  the  paper  read  by  Hon.  John  A.  Finch  before  the  Amer- 
ican Bar  Association,  we  stated  that  Mr.  Finch  had  long  published  a 
journal  in  the  interest  of  insurance  companies.  This  was  inaccurate. 
The  fact  is  that  the  only  relation  of  this  able  lawyer  with  any  insurance 
journal  is  that  he  furnishes  an  insurance  paper  published  at  Indian- 
apolis under  the  name  of  ^^  Bough  Notesj**  with  a  digest  of  legal 
decisions  upon  insurance  law.  This  digest  embraces,  as  we  under- 
stand it,  all  the  legal  decisions  on  insurance  rendered  by  the  English- 
speaking  courts.  It  is  annually  bound  in  a  volume,  and  some  of  the 
annuals  have  received  favorable  notice  in  the  American  Law  Review. 
Certainly  the  central  idea  which  it  was  the  purpose  of  Mr.  Finch  in  his 

1  8  Univ.  Law.  Rev.  386.  «  81  Am.  L.  Rev.  748. 
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addreM  to  enforce  was  that  the  law  of  iosaranoe  ought  to  be  taught  In 
the  law  aohools,  and  that  it  ought  to  be  so  taught  tiiat  the  student 
should  aoquire  some  information  as  to  the  character  of  insurance  com- 
panies and  ^e  tendencies  of  State  legislation  with  reference  to  them 
and  to  their  business.  Whether  the  law  of  insurance  is  n^lected  In 
the  law  schools  is  a  question  on  which  we  are  not  prepared  to  express 
an  opinion.  Certainly  it  ought  not  to  be  neglected.  At  the  same  time 
an  amount  of  attentkm  ought  not  to  be  given  to  it  disproportionate  to 
its  importance  when  c(msidered  with  reference  to  other  titles  of  the 
law. 


The  Colobado  Lboal  Adtdkb. — This  is  to  be  a  monthly  law  and 
business  magazine  published  by  the  Mills  Publishing  Company  of 
Denver,  Colorado.  It  is  edited  by  J.  Warner  Mills,  Esq.,  and  the  first 
number,  issued  on  September  first,  is  quite  attractive  and  contains  a 
large  miscellany.  It  is  ostentatiously  divided  into  departments,  and 
there  are  no  less  than  twenty-two  of  these  departments.  The  present 
number  contains  seventy-four  rather  large  pages  in  type  of  moderate 
size.  The  leading  article,  by  Mr.  Mills,  the  editor,  is  on  the  subject 
of  Mining  and  Real  Estate  Contracts  and  Commissions.  There  is  an 
account  of  the  movement  to  organize  a  bar  association  in  the  State  of 
Colorado,  written  by  Lucius  W.  Hoyt,  Esq.  It  is  to  be  regretted  that 
this  magazine  has  taken  the  name  of  another  legal  publication  which  has 
been  long  in  existence.  The  Legal  Adviser^  of  Chicago.  This  will  lead 
to  confusion,  and  is  probably  an  infringement  of  the  rights  of  the  pro- 
prietor of  that  publication.  Lawyers  have  not  respected  the  proprie- 
tary rights  of  publishers  in  this  regard  as  they  should  have  done.  For 
many  years  while  Mills  &  Co.  were  publishing  a  monthly  periodical  at 
Des  Moines,  Iowa,  called  the  Western  Jurist^  a  lawyer  was  publishing 
at  Bloomington,  Illinois,  a  similar,  and,  we  believe,  an  inferior  publica- 
tion, called  the  Monthly  Western  Jurist.  The  old  moribund  Amerioam 
Law  Register  appropriated  the  name  American  Law  Review  and  put 
it  into  the  belly  of  its  own  name,  by  calling  itself  the  American  Law 
Register  and  Review  —  a  piracy  of  trade-name  which,  to  our  knowledge, 
has  created  confusion  in  several  instances. 


DisFBANCHisiNG  Ilutxbatb  Votbbs. — The  electors  of  the  State  of 
Connecticut  have  just  ratified,  by  a  majority  amounting  almost  to 
unanimity,  a  constitutional  amendment  which  provides  that  ^'eveiy 
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person  shall  be  able  to  read  in  the  English  language  any  article  of  the 
constitution  or  any  section  of  the  statutes  of  this  State  before  being 
admitted  an  elector.*'  Heretofore,  electors  in  Connecticut  have  been 
required  only  to  read  their  own  native  language,  and  hence,  a  test  of 
those  who  alleged  that  they  could  read  in  foreign  languages  was  neces- 
sarily difficult.  The  effect  of  the  amendment  will  be  to  disfranchise  a 
mass  of  foreign  ignorance.  ConstitutioDal  amendments  establishing 
educational  qualifications  for  the  elective  franchise  are  by  no  means 
confined  to  the  South.  In  1894,  the  people  of  California  adopted  such 
an  amendment  by  a  vote  amounting  well  nigh  to  unanimity. 


Admission  of  a  Colored  Woman  to  the  Bab. — In  September  last.  Miss 
Lulie  A.  Lytic,  a  colored  girl,  28  years  of  age,  was  admitted  to  the  bar, 
in  one  of  the  State  courts,  at  Memphis,  Tenn.,  without  opposition  or 
question.  Thereupon,  the  daily  newspapers  throughout  the  country, 
even  those  of  the  better  sort,  published  her  portrait  and  heralded  her 
admission  to  the  bar  as  a  great  event.  The  event,  at  least,  afforded 
them  a  temporary  and  shallow  sensation  for  shaUow  people,  in  the 
absence  of  more  substantial  news.  It  was  everywhere  stated  that  she 
was  the  first  colored  woman  ever  admitted  to  the  bar  in  this  country. 
This  was  a  mistake.  The  honor  of  admitting  the  first  colored  woman 
to  the  bar  was  achieved  by  the  city  of  Chicago,  where  Miss  Ida  Piatt, 
who  had  graduated  from  the  Chicago  College  of  Law,  was  admitted  to 
the  bar  in  1894.  Miss  Lytic  is  said  to  have  graduated  at  Central  Col- 
lege, Tennessee,  and  it  is  said  that  she  had  served  as  a  clerk  to  the 
Kansas  Legislature,  and  that  she  will  practice  law  in  Topeka.  Her 
newspaper  portrait  represents  her  as  a  very  handsome  white  woman. 
The  admission  of  young  girls  to  the  bar,  white  or  colored,  can  neither 
elevate  the  bar  nor  advance  the  dignity  of  womanhood. 


Enjoining  the  Supbeme  Coubt. —  Injunctions  affecting  litigation 
operate  in  personam.  The  court  is  not  enjoined,  but  the  party  is 
enjoined  from  proceeding  in  the  court.  A  remarkable  extension  of  this 
writ  is  said  to  have  been  made  by  Judge  C.  R.  Scott  of  the  State  Dis- 
trict Court  at  Omaha,  Nebraska.  An  order  having  been  procured  from 
the  Supreme  Court  of  that  State,  directing  a  receiver  to  pay  over  to  a 
litigant  the  amount  of  his  claim,  and  the  receiver  having  refused  to  pay 
the  same  because  of  a  lack  of  funds,  the  counsel  for  the  party  obtain- 
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ing  the  order  threatened  to  apply  to  the  Sapreme  Court  for  process  d 
contempt  Thereupon,  the  receiver  obtained  from  Judge  Scott  an  in- 
junction restraining  and  enjoining  the  counsel  who  had  thus  threatened 
to  apply  to  the  Supreme  Court  ^^frorn  applying  to  the  Supreme 
Court  for  an  order  upon  said  plaintiff  to  show  cause  why  he  should  not 
be  fined  for  contempt  of  court,  or  if  he  has  filed  such  application  he 
be  restrained  and  enjoined  from  further  proceedings  in  the  matter  oi 
obtaining  said  order.'* 


Contempt  for  an  Officer  of  the  Coort  to  CRrriciSB  its  De- 
cision.—  It  seems  that  Omaha  is  not  the  only  city  whi«h  can  boast  of 
an  eccentric  judge.  A  deputy  sheriff  of  the  city  of  St.  Louis  took 
the  liberty  of  giving  a  newspaper  interview  in  which  he  related  the 
impressions  he  had  received  while  taking  prisoners  to  the  Reform 
School.  He  said  that  one  of  the  greatest  abuses,  in  his  opinion,  was 
that  boys  were  sentenced  to  the  Reform  School  for  terms  of  one  year, 
while  the  law  provided  that  they  should  be  sentenced  for  not  less  than 
two  years.  When  the  judge  who  had  been  imposing  these  sentences 
saw  this  printed  interview,  he  cited  the  deputy  sheriff  to  show  cause 
why  he  should  not  be  punished  for  contempt  of  court,  in  that,  being  an 
officer  of  the  court,  he  had  presumed  to  criticise  the  court.  A  more 
absolutely  illegal  and  senseless  proceeding  has  never  come  to  our  atten* 
tion.  The  deputy,  who  was  a  young  man,  appeared  and  apologized, 
and  the  proceeding  was  dismissed. 


Professional  Misconduct — Abusing  the  trial  Judge  m  a  Brief 
Filed  on  an  Appeal. —  An  incident  well  worthy  the  attention  of  the 
profession,  occurred  in  the  United  States  Court  of  Appeals,  sitting  at 
St.  Paul,  on  the  14th  of  September.  In  the  case  of  KeUey  v.  BotUcher^ 
ex-Judge  E.  B.  Green,  of  Denver,  appeared  and  argued  the  case  for 
one  of  the  parties,  and,  in  the  course  of  his  oral  argument,  as  well  as 
in  his  written  brief,  he  denounced  in  the  most  unmeasured  terms  the 
conduct  of  the  United  States  District  Judge,  before  whom,  sitting  at 
Circuit,  the  cause  had  been  originally  heard.  He  charged  him  with 
a  deep  and  deadly  prejudice,  with  continually  struggling  to  pervert, 
distort  and  misconstrue  all  of  the  circumstances,  showing  the  most 
aggravated  and  gigantic  fraud,  etc.,  etc. ;  in  short,  if  we  were  to 
reproduce  any  considerable  portion  of  the  intemperate  language  which 
this  counselor    deliberately  put  in  print   and  laid  before  a  court  of 
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exalted  rank  and  high  character,  we  should  merely  make  the  columns 
of  a  magazine  deyoted  to  discussions  of  movements  in  jurisprudence, 
the  vilest  sewer  of  scandaL  At  the  close  of  his  argument,  Mr.  Justice 
Brewer  expressed  himself  as  being  grieved  and  hurt  at  what  he  had 
heard  from  the  counsel  for  appellants  concerning  the  judge  who  pre- 
sided at  the  court  below.  On  the  following  morning  when  the  court 
met,  the  court  made  an  order  striking  the  name  of  the  misbehaving 
attorney  from  the  record  in  the  case,  prohibiting  him  from  further 
appearing  in  the  case,  and  allowing  his  client  thirty  days  in  which  to 
file  another  brief.  So  far  as  the  attorney  is  concerned,  it  must  be 
conceded  that  the  discipline  which  the  court  administered  was  very 
mild. 


A  Breach  of,  Promise  Case  Between  Two  Deaf  Mdtbs. —  A  novel 
breach  of  promise  case  was  lately  tried  in  the  Supreme  Court  of  New 
York  at  Brooklyn,  wherein  Annie  Berlinger,  a  deaf  mute,  demanded 
950,000  from  Jacob  Scharlin,  another  deaf  mute,  for  a  breach  of 
promise  of  marriage.  The  plaintiff,  of  course,  gave  her  testimony  at 
the  trial  wholly  by  signs,  lip  language  and  finger  language,  which  was 
interpreted  to  the  jury.  She  recovered  a  verdict  of  $1,750.00.  The 
verdict  seems  to  have  been  largely  won  by  the  plaintiffs  sister,  who, 
when  asked  how  the  defendant  had  expressed  his  love  for  the  plaintiff, 
clasped  her  hands,  extended  them  yearningly,  and  then  passionately 
clasped  them  over  her  heart.  This  settled  the  jury.  If  anything  more 
was  needed,  it  was  supplied  by  a  witness  who  testified  that  he  saw 
Jacob  kiss  Annie.  This  was  a  species  of  lip  language  understood  by 
every  member  of  the  jury.  Besides,  the  letter  written  by  Jacob  to. 
Annie,  in  which  he  repudiated  the  engagement,  was  couched  in  the 
following  cold  and  heartless  language : — 

I  received  a  letter  from  you  to-day.  I  read  it  alL  I  want  you  to  stop  think- 
ing of  me,  because  I  did  not  pay  attention  to  yon  —  yon  are  a  worthless  girL 
My  parents  said  that  I  had  a  right  to  stop  coarting  yon.  They  f  onnd  that  I 
have  a  good  judgment.  If  yon  can't  go  to  school  back,  well,  don't  see  me  any 
more.  I  want  my  memory  is  gone  if  yon  don't  see  me  for  a  long  whUe.  Don't 
write  to  me  any  more.  Jacob  Scharuk. 

This  unique  action  was  ably  prosecuted  by  James  M.  Eerr,  the  cele- 
brated law  writer,  and  was  defended  by  Abraham  Levy. 


Assessing  Judicial  CAia>iDATBS. —  The  late  Henry  Greorge,  shortly 
before  his  death,  in  a  public  speech,  charged  that  an  assessment  of 
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$35,000,  which  he  called  a  blackmail,  had  been  levied  by  Mr.  Cn^er 
on  each  of  the  Tammany  candidates  for  Judge  of  the  Supreme  Court, 
and  that  all  of  them  had  paid  it  except  Roger  A.  Pryor,  who  was  unable 
to  pay  the  full  amount,  but  paid  $15,000,  which  he  succeeded  in  raising 
among  his  friends.  This  statement  was  that  of  an  excited  candidate 
for  office,  and  is  to  be  accepted  merely  for  what  it  may  be  deemed  to 
be  worth.  It  is,  however,  true  that  in  all  our  large  cities  judicial  can- 
didates are  heavily  assessed  by  their  political  committees.  It  is  also 
true  that  this  assessment  is  laid  upon  the  principle  of  charging  **  all  the 
traffic  will  bear.'*  It  is  one  of  the  evils  incident  to  the  election  of 
judges.  It  is  reached  and  corrected  to  some  extent  by  the  recent 
*'  Ck>rrupt  Practices  Acts,*'  which  have  been  enacted  in  various  States, 
limiting  the  amount  of  money  which  candidates  for  office  may  spend  in 
an  election. 


JusncB  FOB  THB  RicH  AS  WsLL  AS  THB  PooB. —  A  serics  of  remarka- 
ble criminal  trials  have  lately  taken  place  at  Dalton,  Gra.,  resulting  in 
the  conviction  of  seven  train  robbers  and  their  sentences  to  various 
terms  in  the  penitentiary,  and  also  in  the  conviction  of  eleven  promi- 
nent merchants  charged  with  receiving  stolen  goods  from  these  train 
robbers,  and  their  sentences  to  pay  various  heavy  fines  and  to  serve 
various  terms  on  the  chain  gang,  from  three  to  twelve  months,  accord- 
ing to  the  opinion  with  which  Judge  Fite  handled  their  several  deserts. 
The  learned  judge  is  said  to  have  resisted  an  enormous  pressure  to  make 
the  sentences  lighter.  One  trading  company,  of  which  one  of  the  sen- 
tenced receivers  of  stolen  goods  was  the  head,  went  into  the  hands  of  a 
receiver.  Another  one  of  the  sentenced  receivers  was  president  of  a 
lumber  company,  and  at  the  time  of  his  sentence  was  away  on  his  bridal 
tour. 


Injunotioks  Agaimst  BoTOomNQ. — The  United  States  Court  of 
Appeals  sitting  at  St.  Louis,  has  recently  decided,  affirming  the  Cir- 
cuit Court  of  the  United  States  for  the  District  of  Kansas,  in  the  case 
of  Oxley  Stave  Co.  v.  Hopkins^  that  a  proprietor  has  a  right  to  an 
injunction  restraining  the  members  of  a  trade  union  from  boycotting 
his  business  because  he  introduces  in  his  manufacturing  establishment, 
an  improved  machine,  the  use  of  which  is  disapproved  of  by  the  trade 
union.  The  decision  is  rendered  by  Judges  Thayer  and  Sanborn, 
Judge  Caldwell  dissenting.  We  have  not  seen  the  text  of  the  opinion, 
but  the  grounds  on  which  it  proceeds  will  readily  occur  to  any  lawyer 
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acquainted  with  the  use  of  the  injunction  in  such  oases.  Extracts  from 
the  dissenting  opinion  of  Judge  Caldwell,  which  have  been  published  in 
the  daily  papers,  indicate  that  bis  general  yiew  is  that  proprietors 
should  not  be  allowed  the  factitious  aid  of  injunctions  against  combina- 
tions of  their  workmen,  but  that  both  parties  should  be  allowed  to 
fight  it  out  with  the  lawful  weapons  they  have.  We  believe  that  the 
decision  of  the  court  is  right ;  that  a  boycott,  the  object  of  which  is  to 
compel  a  man  to  refrain  from  doing  something  which  the  law  of  the 
land  allows  him  to  do,  is  a  conspiracy  to  accomplish  an  unlawful  pur- 
pose ;  and,  the  conspirators  being  insolvent,  there  is  no  remedy  except 
that  of  an  injunction,  unless  the  criminal  laws  are  resorted  to,  and 
these  are  notoriously  inadequate. 


GrOVEBMiiEMT  BY  Ikjunotion.  —  Grovemment  by  injunction,  as  it  is 
now  familiarly  called,  is  receiving  vigorous  attacks  all  along  the  line. 
In  the  recent  case  of  Schradakie  v.  Appd  Clothing  Company y  wherein 
the  plaintiff  was  given  a  perpetual  injunction  by  the  lower  court  restrain- 
ing the  defendant  from  advertising  a  certain  stock  of  goods  as  banki-upt 
stock,  the  Court  of  Appeals  of  Colorado  reverses  the  decree  and  remands 
the  cause  to  the  trial  court,  with  instructions  to  dissolve  and  dismiss 
the  bill.  *^  We  cannot  approve  a  practice,''  said  Judge  Wilson,  ^'  nor 
subscribe  to  a  doctrine  which  permits  the  exercise  by  the  courts  of  the 
extraordinary  power  of  injunctive  relief  for  every  wrong  or  infringe- 
ment upon  the  rights  of  another.  Such  a  course  of  procedure,  if  carried 
to  its  ultimate  natural  conclusion,  would  'tend  to  entirely  subvert  the 
fundamental  principles  upon  which  our  system  of  laws  is  founded.'' 


Sale  of  the  Ukion  Pacifio  Railroad. — Attorney-General  McEenna 
certainly  deserves  and  receives  great  credit  for  so  attending  to  the 
interests  of  the  government  in  the  foreclosure  proceeding  against  the 
Union  Pacific  Railroad,  as  to  secure  the  entire  claim  of  the  government, 
so  far  as  the  main  line  is  concerned.  It  is  true  that  at  one  time,  it 
seemed  that  the  government  was  going  to  lose  a  large  amount,  but  a 
new  arrangement  was  made  by  which  its  interests  were  saved.  Possi- 
bly, the  administration  may  have  been  stirred  to  the  new  movement  by 
the  vigorous  attacks  of  the  opposition  press  and  the  pendency  of  elec- 
tions. However,  it  is  not  right  to  place  an  improper  motive  upon  a 
proper  act.  The  suit  was  a  suit  to  foreclose  the  first  mortgage,  which 
VOL.  XXXI.  58 
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took  precedence  of  the  lien  of  the  government,  which  was  in  the  n&tore 
of  a  second  mortgage.  The  government,  being  a  Jnnior  mortgagee  by 
its  own  voluntary  consent,  had  no  right  to  stay  the  prior  mortgagee  in 
the  realization  of  his  debt.  Under  these  circumstances,  the  fact  that 
the  government  claim  was  entirely  secured  is  creditable  to  the  admin- 
istration and  to  Judge  McEenna.  It  has  been  pointed  out,  and  upon 
what  seemed  to  be  highly  probable  grounds,  that  this  was  rendered 
possible  by  the  business  revival  which  has  taken  place  during  the 
present  year. 


Verdict  Against  a  Ladt  fob  a  Breach  of  Promise. — The  St.  Louis 
Olobe- Democrat  thus  editorially  refers  to  a  somewhat  remarkable  case 
in  Maine :  — 

A  valuation  has  been  fixed  at  last  on  a  masculine  heart  when  trifled  with  by 
one  of  the  softer  sex.  In  Maine  a  jury  has  awarded  damages  amounting  to 
$1,789  against  a  young  woman  who  disappointed  an  expectant  bridegroom  at 
the  last  minute.  The  amount  asked  was  $25,000.  Why  it  was  scaled  down  to 
the  nice  figure  of  $1,789  is  not  explained,  but  the  award  is  at  least  an  assurance 
that  the  male  cardiac  muscle  has  a  value,  and  that  everything  ts  not  fair  in  love 
when  the  victim  is  only  a  man.  The  damages  are  large  enough  for  a  Klondike 
grub  stake,  and  may  ]ead  on  to  fortune  and  a  girl  who  will  stick. 


Marriages  at  Sea  Held  to  be  Void  in  California.  —  We  are  glad 
to  notice  that  the  California  courts  have,  on  at  least  two  oocasions, 
declared  marriages  performed  at  sea  —  meaning  thereby  beyond  a 
marine  league  from  the  shore  —  invalid  and  void  ab  initio.  The  last 
California  legislature  passed  a  law  which  provided  that  a  divorced 
person  could  not  remarry  within  the  State  for  a  year  from  the  date  of 
the  divorce,  and  attaching  a  penalty  for  any  violation  of  the  law.  It 
was  thought  that  a  measure  of  this  kind  would  lessen  the  large  number 
of  divorces  yearly  occurring,  and  would  dampen  the  oft  inexplicable 
ardor  of  some  married  people  to  extricate  themselves  from  one  bond  of 
matrimony  only  to  enter  into  another.  But  the  old  adage,  that  there 
are  more  ways  of  killing  a  oat  than  one,  was  impressively  brought  to 
mind ;  for  impatient  and  restive  divorcees  found  a  way  to  evade  the 
law,  and  as  they  thought  with  perfect  impunity  and  safety.  The  prac- 
tice was  to  hire  a  tug  and  go  out  on  the  Pacific  Ocean  some  few  miles 
from  shore,  and  call  into  requisition  the  services  of  the  captain  to  tie 
the  knot.  The  marriage,  being  more  than  three  miles  from  shore,  was 
considered  as  having  taken  place  outside  of  the  State,  and  the  con- 
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tractiDg  parties  not  subject,  therefore,  to  the  distasteful  Califomia 
statute.  Two  of  the  Superior  Judges  of  California  have,  however, 
thrown  a  damper  on  this  sort  of  mock  marriage,  and  have  declared 
it  void.  And  so  it  should  be  I  The  whole  proceeding  is  a  farce. 
It  is  true  that  it  is  a  familiar  canon  of  the  law  of  marriage  that  a  mar- 
riage valid  in  the  place  where  solemnized  is  valid  everywhere ;  and  had 
the  offending  parties  gone  into  an  adjoining  State,  such  as  Nevada  or 
Oregon,  and  had  been  married  under  the  laws  of  either  of  those  States, 
no  legal  objection  could  probably  be  raised  in  California  should  the 
parties  return  to  that  State.  But  how  this  doctrine  can  apply  to  a 
place  such  as  the  Pacific  or  any  other  ocean  or  sea  where,  confessedly, 
no  law  on  that  subject  prevails,  is  difficult  to  understand.  If  any  law 
prevails  at  all,  according  to  the  equally  well-settled  rule  of  international 
law,  it  is  that  the  law  of  the  deck  of  a  vessel  is  that  of  her  flag  and  of 
the  territory  to  which  she  belongs.  It  is  safe  to  assume  that  the  tugs 
in  the  two  instances  referred  to  were  enrolled  in  Califomia  and  the  law 
of  that  State  governed  their  decks.  By  this  fiction  of  law,  the  act  pro- 
hibiting a  divorced  person  from  remarrying  within  a  year,  was  as 
potent  and  effective  as  it  would  be  upon  every  foot  of  Califomia  soil. 
We  are  glad  to  see  that  the  California  courts  have  taken  this  position, 
and,  if  the  cases  are  appealed,  we  have  no  doubt  of  the  action  of  the 
Supreme  Court  affirming  the  rulings.  —  M.  B.  W. 


Sbcrbct  the  Evil  op  the  Pardoning  Business. —  The  New  York 
Evening  Post  well  says : — 

One  scandalons  feature  of  the  pardoning  business  in  this  conntrj  is  the 
secrecy  with  which  it  is  so  often  conducted.  There  is  notliing  that  the  friends 
of  a  criminal  who  has  no  jnst  claim  to  executive  clemency  are  so  anxious  about 
when  they  begin  operations  In  his  behalf  as  to  make  sxu*e  that  nothing  shall  get 
into  the  papers  about  the  matter  untU  the  pardon  shall  have  been  granted. 
The  constitution  of  Mississippi  contains  a  provision  which  blocks  such  schemes. 
It  prohibits  the  Issue  of  a  pardon  for  felony,  as  well  as  a  commutation  of  sen- 
tence, until  the  application  for  such  pardon  shall  have  been  published  thirty 
days  in  some  newspaper  in  the  county  where  the  crime  was  committed,  and 
requires  that  the  petition  thus  published  shall  set  forth  the  reasons  why  the 
pardon  is  asked.    A  rule  of  this  sort  ought  to  be  made  in  every  State. 


AcoEPTiNO  A  Party  Noionation  fob  a  Judicial  Post  in  a  Partisan 
Speech. —  The  many  admirers  of  Judge  William  J.  Wallace  of  the 
Circuit  Court  of  the  United  States  for  the  Second  Circuit,  have  regretted 
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to  read  in  the  newspapers  that,  when  notified  by  a  ocnnmittee,  headed  by 
Senator  Piatt,  of  his  nomination  by  the  BepabUcan  State  Committee  for 
the  office  of  Chief  Judge  of  the  New  York  Court  of  Appeals,  he  deemed 
it  his  duty  to  make  a  political  speech.  Among  other  things,  he  is 
reported  to  have  said :  — 

I  esteem  it  an  Inestimable  privilege  to  have  been  associated  with  that  partj 
when  it  fought  for  denationalizing  slavery;  when  it  piloted  the  nation  through 
the  civil  war  to  a  vindicated  constitution  and  a  restored  union;  when  it  re- 
habilitated the  Republic  into  an  enduring  brotherhood  of  States;  through  the 
years  of  marvelous  prosperity  that  blessed  the  country  under  its  administratioii 
of  the  government  and  through  those  recent  perilous  days  when  the  rights  of 
property  and  the  Interests  of  honest  labor,  the  just  claims  of  public  and  private 
creditors,  the  supremacy  of  law  and  the  foundations  of  social  order,  found  it 
their  bulwark  of  defense.    I  trust  my  candidacy  will  appeal  to  Republicans. 

A  reading  of  this  speech  tends  to  temper  the  feeling  of  regret,  which 
one  might  otherwise  have,  over  the  fact  that  an  old  and  distinguished 
jurist  was  decisively  defeated  at  the  polls. 


Right  to  Inspect  akd  Right  to  Taks  Copies. —  A  power  to  inspect 
any  documents  does  not  necessarily  imply  a  power  to  take  copies  of 
them.  For  instance,  the  public  can  inspect  wills  in  Somerset  House, 
but  they  cannot  take  copies  of  them.  Sometimes  the  power  of  taking 
copies  is  specified  as  an  addition  to  that  of  inspecting.  In  the  case  of 
an  acknowledgment  under  section  9  of  the  Conveyancing  Act  1881,  the 
person  to  whom  the  acknowledgment  is  given  has  the  right,  not  of 
making  copies,  but  of  having  them  delivered  to  him.  On  the  other 
hand,  under  section  16,  a  mortgagor  can  inspect  and  make  copies  of  the 
documents  of  title  relating  to  the  mortgaged  property.  By  the  Com- 
panies Act  1862,^  the  register  of  mortgages  has  to  be  open  to  inspection 
by  any  creditor  or  member  of  the  company  at  all  reasonable  times. 
Nothing  is  said  as  to  a  right  of  making  or  compelling  delivery  of  copies. 
In  the  case  of  Mutter  v.  Eastern  and  Midland  Railway  Company,' 
decided  under  the  Companies  Clauses  Act  1863,^  the  Court  of  Appeal 
held,  that  the  statutory  right  of  a  stockholder,  etc.,  to  inspect  and 
peruse  the  register  of  debenture  stockholders  includes  a  right  to  take 
copies.  Lord  Justice  Lindley,  in  delivering  Judgment,  said  that  an 
examination  of  the  authorities  had  led  him  to  the  conclusion  that, 
speaking  generally,  a  right  to  take  copies  is  always  treated  as  incidental 
to  a  right  to  inspect.     ^*  When  the  right  to  inspect  and  take  a  copy  is 

1  Section  48.  >  59  L.  T.  Rep.  117;  8S  Ch.  Div.  92.  «  Section  28. 
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not  expressly  conferred,  the  extent  of  such  right  depends  on  the 
interest  which  the  applicant  has  in  what  he  wants  to  copy,  and  on  what 
is  reasonably  necessary  for  the  protection  of  such  interest.''  The  ques- 
tion has  ako  recently  come  before  Mr.  Justice  Stirling  in  Nelson  v. 
Anglo-American  Land,  Mortgage,  and  Agency  Company,^  under  the 
above  section  of  the  Act  of  1862,  and  he  has  held,  that  a  debenture- 
holder  is  entitled  to  take  copies  of,  as  well  as  inspect,  any  matter 
appearing  on  the  register. —  Law  Times  (London). 


Nervous  Shock. —  The  interesting  question  of  the  liability  for  a 
negligent  act  producing  a  mere  nervous  shock  or  mental  injury  —  the 
subject  of  decision  by  the  IMvy  Council  in  The  Victorian  Railways 
Commissioners  v.  Coultas,'  has  been  decided  in  the  New  York  Court 
of  Appeals,^  and  it  was  there  held,  in  harmony  with  the  English  case, 
and  reversing  the  decisions  below,  that  there  is  no  liability  where  a 
negligent  act  produces  mere  fright  in  a  woman,  although  it  results  in  a 
miscarriage.  The  court  held  that  the  damages  were  immediate  and 
proximate,  but  based  its  decision  mainly  on  the  ground  that  there  is 
no  night  of  recovery  for  injuries  produced  merely  by  fright,  no  matter 
how  serious,  or  however  directly  the  result  of  the  mental  shock.  There 
is  a  little  authority  to  the  contrary  in  the  States  and  in  Canada,  and  the 
authorities  are  arranged  in  the  American  notes  in  8  Eng.  BuL  Cases.^ 
— Montreal  Legal  News, 


Thb  MAnrrAL  Rights  of  Belgian  Husbands  of  American  Wives.-— 
The  following  account  of  a  lawsuit  depending  in  a  court  in  Belgium, 
which  we  take  from  the  Belgian  News  and  Times  for  September  29, 
affords  an  impressive  lesson  to  those  rich  American  parents  who  are  seek- 
ing to  marry  their  daughters  off  to  the  scions  of  ancient  families  in 
foreign  countries : — 

An  important  suit  will  come  up  for  hearing  at  an  early  date  in  the  Brussels 
courts,  involving  a  point  of  international  law  arising  out  of  the  law  of 
domicile  that  presents  features  of  interest,  as  the  following  details  show:— 

Dr.  Niles,  late  American  ambassador  at  Paris,  married  in  1868  the  Baroness 
Sue,  widow  of  Eugene  Sue's  father.    He  died  at  New  York  in  1869,  leaving 

1  75  L.  T.  Rep.  482.  a  To  be  reported  in  161  New  York 

<  L.  B.  18  App.  Cas.  222;   8  Eng.      Reports. 
Rul.  Cases,  405.  «  414. 
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twin-daughters,  Rose  and  Blanche.  The  first  married  Martino  Tan  Bnren-WO- 
coxson ;  the  other  daughter  remained  single.  The  Niles  estate  is  worth  now 
from  80,000  to  100,000  dollars  a  year.  It  was  yalned  at  the  probate  of  the  win 
at  800,000  dollars,  or  4,000,000  francs.  By  it.  Dr.  Niles  bequeaths  the  whole  of 
his  real  and  personal  estate  to  his  executors ;  namely,  his  two  daughters,  Mar- 
tino Niles  Wilcoxson,  his  son-in-law,  and  his  nephew,  N.  Niles,  and  their  surri- 
vors.  The  will,  however,  is  a  peculiar  one;  firstly,  all  the  rents  out  of  the 
estate  are  to  be  paid  to  his  two  daughters  against  their  sole  and  personal  signa- 
ture, free  from  the  debts,  interference,  or  control  of  their  husbands.  Secondly, 
in  case  one  or  both  of  them  should  die  leaving  a  husband,  such  husband  shall 
take  individually,  a  life  interest  of  10,000  dollars  payable  quarterly,  and  the 
estate  is  charged  to  pay  such  rents,  even  if  the  property  should  pass  into  other 
hands  after  the  death  of  his  daughters.  At  the  death  of  Mr.  Niles*  daugfaten 
the  property  is  devised  to  their  lawful  Issue,  if  any,  otherwise  to  a  nephew,  Mr. 
Marston  Niles. 

After  the  death  of  Dr.  Niles,  a  son,  Martino  Niles  Wilcoxson,  was  bom  from 
the  marriage  of  Miss  Rose  Kiles  de  Miehan  with  Mr.  van  Buren- Wilcoxson. 
This  son  married  in  1892  a  lady  of  the  State  of  New  York  by  whom  he  had 
issue,  and  as  his  aunt  died  leaving  no  children,  all  this  real  and  personal  estate 
returns  to  him  at  the  twin  sister's  death.  In  1874,  Bir.  Van  Buren-Wilcoxsoa 
died  in  England  at  the  country  seat  of  General  Badeau,  consul-general  of  the 
United  States.  In  1875,  at  Cnunercy  Park,  New  York,  Miss  Blanch  Niles  mar- 
ried General  Adam  Badeau.  The  next  year  at  Schaerbeek  was  celebrated  the 
marriage  of  the  dowager  Mrs.  van  Buren-Wilcoxson  with  M.  Am6d^  Wilbaux 
of  the  Toumai  family.  Soon  after  the  wedding  Mrs.  Wilbaux  was  ordered 
home  for  her  health,  and  M.  Wilbaux  and  Mrs.  Wilbaux  with  her  son  and  her 
sister,  Mrs.  Badeau,  went  to  the  States.  General  Badeau  asked  M.  Wilbaux  to 
inquire  how  the  cousin  Mr.  N.  Niles,  who  had  been  intrusted  by  the  ladies  with 
the  management  of  the  property,  fulfilled  the  charge.  The  result  was  so  far 
from  satisfactory  that  the  ladies  following  the  advice  of  their  husbands  com- 
menced a  lawsuit  agahist  Mr.  N.  Niles,  one  of  the  executors  of  the  will, 
asking  the  court  to  appoint  a  receiver.  A  '<  wanting  balance  "  having  been 
covered  by  Mr.  N.  Niles,  the  judge  refused  to  appoint  a  receiver.  Unfortunately 
at  that  time  Mrs.  Wilbaux  was  in  very  poor  health  and  not  able  to  stand  the 
worries  of  a  lawsuit  and  her  husband  let  the  whole  matter  drop. 

This  proved  to  be  a  dangerous  slip,  for  the  cousin,  Niles,  made  use  of  Mrs. 
Wilbaux's  indifferent  health,  and  had  no  difficulty  in  getting  the  better  of  the 
contest  with  Mrs.  Badeau  who  had  persevered  alone,  but  who  was  heavily 
handicapped  by  the  action  of  her  sister.  The  result  was  and  is  that  even  now 
the  two  ladies  are  complaining  of  not  receiving  more  than  the  quarter  of  their 
income. 

Up  to  1898,  the  family  intercourse  between  Mrs.  Wilbaux,  Mrs.  Badeau, 
Martino  van  Buren-Wilcoxson,  and  M.  Am^d^e  Wilbaux  was  most  cordial,  but 
shortly  after  a  family  meeting  at  Paris,  M.  Wilbaux  thought  it  was  his  duty  to 
send  Mr.  Martino  van  Buren-Wilcoxson,  who  was  then  a  major,  a  copy  of  the 
will,  a  copy  of  the  accounts  of  1876,  and  to  advise  him  as  probable  heir  to  claim 
the  right  to  be  executor  as  the  survivor  of  his  father,  and  to  get  in  his  hands 
the  management  of  the  property  and  especially  to  ask  the  executor  Niles  for 
the  long  deferred  balances  of  the  accounts  which  had  not  been  handed  to  the 
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twin  sisters  since  1876.  The  consequence  was  that  on  the  advice  of  Mr.  Niles, 
all  Intercourse  with  M.  Wilbaux  came  suddenly  to  an  end.  General  Badeau 
died  in  1894,  and  he  and  M.  Wilbaux  had  always  been  fast  friends. 

Through  her  marriage  Mrs.  Wilbaux  became  a  Belgian,  and  according  to 
Belgian  law  no  testamentary  disposition  can  prevail  against  the  pouvoir  maritaU 
Mrs.  Wilbaux  spending  the  summer  at  Ostend  with  her  sister  and  M.  Van 
Buren-Wilcoxfion,  Messrs.  Emile  Stocquart,  barrister,  and  Fortin,  solicitor, 
acting  on  behalf  of  M.  Wilbaux,  got  an  order  from  the  president  of  the 
court  in  Brussels,  to  summon  Mrs.  Wilbaux  before  the  *^Chambre  de 
vacation,'*  where  Messrs.  Bruyneel,  barrister,  and  van  Hoorde,  solicitor, 
appeared  for  Mrs«  Wilbaux.  There  it  was  agreed  to  let  the  case  stand  over  till 
28d  October.  Nevertheless  on  a  motion  of  M.  Stocquart,  the  president  of  the 
court  issued  an  order,  which  has  been  duly  served  on  the  three  executors  and 
on  Mrs.  Wilbaux,  to  the  effect  that  henceforth  all  sums  arising  from  the  private 
property  of  Mrs.  Wilbaux,  or  from  her  part  out  of  the  Niles  Estate,  can  only  be 
paid  against  her  husband's  signature  and  that  all  sums  paid  since  her  marriage 
with  M.  Wilbaux  and  against  her  personal  signature  have  been  wrongly  paid. 
The  Injunction  gives  full  power  too  to  M.  Wilbaux  to  distrain  on  all  money, 
stocks,  furnitures,  etc.,  belonging  to  his  wife  and  to  him  (in  common)  wherever 
they  may  be. 


A  Massachusetts  View  of  "Government  by  Injunction."  —  The 
following  is  a  oommunioation  by  William  N.  Osgoode,  of  the  Boston 
Bar,  to  the  Boston  Globe  for  October  18 : — 

Government  by  Injunction  is  a  matter  of  considerable  importance  to  every 
citizen,  and  one  that  is  being.caref  uUy  examined  by  many  public  speakers  and 
writers  at  the  present  time.  It  is  a  very  debatable  question,  whether  there  is 
not  a  tendency  on  the  part  of  the  modem  courts  of  equity  to  depart  somewhat 
from  the  original  purpose  and  theory  of  equity  jurisprudence. 

Originally  courts  of  equity,  according  to  Bispham,  were  instituted  to  enable 
«*  poor  and  lowly  suitors  to  enforce  their  rights,'*  either  as  **  plaintiffs  or  defend- 
ants against  the  rich  and  the  powerful,"  when  they  had  no  remedy  at  common 
law,  and  '*the  interference  of  the  chancellor  was  invoked  in  many  instances, 
solely  upon  the  ground  of  personal  inability  to  obtain  justice  as  against  a 
powerful  adversary."  That  is  to  say,  the  man,  and  the  weak  man  at  that,  was 
originally  the  concern  of  equity,  and  not  the  powerful  citizen  or  property. 

Now  we  are  told  by  many  courts  that  the  remedy  of  issuing  injunctions 
against  striking  employes  is  merely  the  employment  of  a  means  to  protect 
property  when  other  remedies  fall  or  are  inadequate.  In  other  words,  are 
the  courts  not  a  little  too  much  inclined  to  regard  property  rights  and  Its 
sometimes  powerful  owners  too  sacredly  in  comparison  with  the  **  lives  and 
liberty  "  of  the  citizens? 

In  the  constitution  of  Massachusetts  great  stress  is  laid  upon  the  inalienable 
light  of  the  citizen  ^^  of  acquiring,  possessing  and  protecting  property,"  but 
the  right  *«  of  enjoying  and  defending  their  lives  and  liberties  "  is  placed  first. 
Have  the  courts  in  any  instances  placed  property  rights  before  the  rights  of 
liberty?    The  interstate  law  was  framed  in  the  interests  of  the  citizens  against 
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Urge  aggregations  of  wealth,  bat  has  been  applied  more  parttcnlarly  against 
striking  railroad  employto,  contrary  to  the  probable  anticipation  of  its  original 
framers. 

The  extraordinary  injunction  issued  by  the  court  in  West  Virginia  against 
the  striking  miners  was  grounded,  among  other  things,  upon  the  <*  ioBoiTeacy  at 
the  strikers.'' 

The  case  of  Vegelahn  v.  Guntner,  a  recent  Massachusetts  case,  states  the  law 
in  relation  to  the  subject  under  discussion,  and  that  case  has  the  adyantage  of 
being  decided  since  the  Debs  case  was  decided  by  the  Supreme  Court  of  the 
United  States.  The  courts  are  concerned,  generally  speaking,  to  conscienti- 
ously determine  what  the  law  is,  and  not  what  it  ought  to  be,  and  the  law  as 
laid  down  in  the  above  case  can  safely  be  deemed  a  fair  statement  of  the  law 
of  the  land  as  well  as  of  this  commonwealth. 

In  that  case  we  have  two  dissenting  opinions,  one  by  Chief  Justice  Field  and 
the  other  by  Justice  Holmes,  and  in  all  likelihood  those  dissenting  opinions 
substantially  outline  the  law  of  the  future  in  relation  to  the  issuing  of  injunc- 
tions against  striking  employes.  In  these  opinions  it  is  pointed  out  that  the 
way  in  which  these  injunctions  have  been  issued  by  the  courts  Is  a  compara- 
tively recent  innovation,  and  should  be  used  with  caution. 

It  is  also  indicated  that  in  Massachusetts  we  have  a  variety  of  remedies 
which  may  be  used  against  striking  employes,  such  as  an  indictment  for  con- 
spiracy to  injure  the  employer's  business,  fining  of  employes  who  by  intimidation 
or  force  seek  to  hinder  others  from  entering  into  or  continuing  in  the  employ* 
ment  of  any  person  or  corporation,  and  an  action  for  damages. 

In  the  above  case  the  majority  of  the  court  issued  an  injunction  restraining 
certain  acts  of  the  striking  employes,  such  as  parading  in  front  of  the  premises 
of  the  employer  and  seeking  to  hinder  others  from  entering  into  or  continuing 
in  the  employment  of  the  employer,  and  other  acts  which  in  themselves  were 
peaceable,  but  the  majority  of  the  court  held  that  it  was  proper  to  restrain  the 
striking  employes,  provided  those  acts  were  a  part  of  a  scheme  to  irreparably 
injure  the  employer's  business.  The  dissenting  justices,  on  the  other  haad, 
were  disinclined  to  restrain  peaceable  acts  which  in  themselves  did  not  necea- 
sarily  tend  to  cause  an  Irreparable  injury  to  the  employer's  business. 

It  is  for  the  legislature  to  define  what  acts  of  striking  employes  shall  be  ie> 
strained  and  what  shall  not  be.  When  such  limitations  are  enacted  by  the 
legislature,  the  citizens  may  rest  assured  that  the  courts  will  administer  the 
law  not  alone  in  letter,  but  will  correctly  interpret  Its  spirit. 


Federal  Injunctions  against  Stats  Departmental  Officers. — 
The  progress  of  Federal  judicial  supremacy  is  so  rapid  that  nothing 
in  that  direction  occasions  much  surprise.  One  after  one,  the  Statesi 
which  were  once  called  sovereign,  are,  in  the  persons  of  their  chief 
ofiicers,  hauled  up  for  trial  and  sentence  before  the  small  Federal 
judges.  To-day,  it  is  Populistic  Kansas ;  to-morrow,  it  may  be  Repub- 
lican Massachusetts.  The  laws  of  Kansas  provide  that  an  insurance 
company  shall  not  do  business  in  that  State  without  procuring  a 
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Hcense  so  to  do  from  the  Saperintendent  of  Insurance  of  the  State. 
For  reasons  best  understood  by  hhnself ,  the  Superintendent  of  Insur- 
ance issued  no  license  to  the  Mutual  Life  Insurance  Company  of  New 
York  to  do  business  in  that  State  during  the  present  year.  The  reason 
was  stated  in  some  of  the  newspapers  to  be  that  the  insurance  company 
had  declined  to  pay  a  Judgment,  or  judgments,  which  had  been 
recovered  against  it  in  the  courts  of  Kansas.  As  to  what  the  real 
reasons  were,  or  their  validity,  we  know  nothing  beyond  this  statement. 
In  open  defiance  of  the  laws  of  Kansas,  that  life  insurance  company 
continued  to  solicit  insurance  within  the  State  of  Kansas.  The  author- 
ities  of  Kansas,  including  Attorney-General  Boyle,  took  the  view  that 
if  the  Superintendent  of  Insurance  was  wrong  in  refusing  to  issue  the 
license,  there  was  a  very  simple  method  open  to  the  company  to  correct 
the  wrong  by  means  of  a  proceeding  by  mandamus  against  the  Super- 
intendent in  the  State  courts  of  Kansas,  in  which,  it  is  said,  the  ques- 
tion of  his  right  to  refuse  the  certificate  could  have  been  speedily 
determined.  But  the  company  did  not  see  fit  to  do  this.  It  preferred 
to  continue  to  do  business  in  violation  of  the  law  of  Kansas,  and  to 
seek  the  protecting  wing  of  a  Federal  district  judge  in  the  meantime. 
This  protection  it  obtained  through  an  injunction  granted  by  Mr. 
Federal  District  Judge  Williams,  of  the  United  States  District  Court 
for  the  Eastern  District  of  Arkansas,  designated  to  hold  the  United 
States  Court  in  the  District  of  Kansas  by  Hon.  W.  A.  Sanborn, 
United  States  Circuit  Judge  for  the  Eighth  Circuit  The  injunction, 
which  was  granted  by  Judge  Williams,  runs  in  the  following 
language: — 

It  is  obdbred,  AixrunoiBD  and  dbcidbi>^  That  the  defendants  herein, 
Webb  McNaU  as  Saperintendent  of  Insurance,  his  clerks,  agents  and  employes, 
and  Lonis  C.  Boyle,  as  Attorney-General  of  the  State  of  Kansas,  his  clerks, 
agents  and  employes,  be  and  each  of  them  is  hereby  strictly  commanded  and  en- 
joined from  in  any  manner  whatever  interfering  with  The  Mutual  Life  Insurance 
Company  of  New  York,  complainant  herein,  its  officers,  agents  and  employes, 
in  the  transaction  of  its  life  insurance  business  within  the  State  of  Kansas; 
and  from  in  any  manner  whaterer  proceeding  against  said  company,  its  officers, 
agents  or  employes,  in  any  civil  or  criminal  action,  or  from  attempting  to  pro- 
ceed against  any  of  the  officers,  agents  or  employes  of  The  Mutual  Life  Insur- 
ance Company  of  New  York,  complainant  herein  as  aforesaid;  or  attempting 
to  interfere  or  from  interfering  in  any  manner  whatever  with  the  Mntnal  Life 
Insurance  Company  of  New  York,  complainant  herein,  its  officers,  agents  and 
employes,  in  soliciting  business,  receiving  premiums  and  issuing  policies  upon 
the  lives  of  individuals  within  the  State  of  Kansas  under  the  pains  and  penal- 
ties which  may  fall  upon  them  and  each  of  them  in  case  of  disobedience.  That 
they  forthwith,  and  untU  the  application  for  a  temporary  Injnnction  can  be 
heard,  desist  from  harassing  or  troubling  in  any  manner  whatever  the  said 
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Mutual  Life  Insnrance  Company  of  New  York,  complainant  herein  as  af oresaSd, 
its  officers,  agents  and  employes  in  transacting  tlie  business  of  life  insurance  in 
the  State  of  Kansas. 

As  the  business  of  insurance  is  not  oommeroe  and,  consequentlj, 
when  carried  on  by  an  insurance  company  organized  in  one  State  witMn 
the  limits  of  another  State,  is  not  interstate  commerce,^  we  do  not 
understand  that  there  is  any  Federal  question  in  this  case,  but  suppose 
that  the  Jurisdiction  of  the  Federal  court  is  founded  on  the  dfyerse 
State  citizenship  of  the  parties. 


Wist  Viroikia  Bar  Association. —  This  learned  body  held  a  Yerj 
successful  annual  meeting  at  Morgantown  on  the  dd  and  4th  of  Nonm- 
ber.    Papers  were  read  on  the  following  subjects : — 

**Some  Professional  Improprieties,"  by  Joseph  Moreland;  **Got* 
emment  by  Injunction,"  by  W.  6.  Peterkin ;  **The  Rent  Remedy — A 
Relic,"  by  B.  L.  Butcher ;  *'  State  Taxation,"  by  D.  C-  Westenhaver, 
and  the  annual  address  of  the  president,  Hon.  P.  J.  Crogao,  which 
dealt  with  a  review,  mainly,  of  the  laws,  legislative  and  judicial,  since 
the  last  meeting  of  the  Association.  Mr.  Moreland's  paper  was  higlily 
entertaining  and  dealt  with  the  shyster  in  a  masteriy  and  very  scholarly 
manner,  and  treated  generally  of  the  ethics  of  the  profession  from  a 
very  high  standpoint.  Mr.  Peterkin  dealt  with  government  by  injunc- 
tion rather  from  a  historical  standpoint,  giving  instances  of  the  right 
to  injunctions  to  prevent  waste  and  irreparable  injury,  all  through  the 
history  of  the  courts  of  this  country  and  of  England,  holding  that  it 
was  no  new  feature,  and  in  the  main  holding  that  this  alleged  govern- 
ment by  injunction  was  right.  His  paper  provoked  considerable  dis- 
cussion, mainly  on  the  question  of  the  Jurisdiction  of  the  Federal 
courts,  in  the  cases  that  recently  arose  in  that  State,  relative  to  the 
miners'  strikes,  and  the  discussion  in  the  main  was  to  the  effect  that 
the  matter  was  for  the  State  and  not  the  Federal  courts.  Mr.  Butcher's 
paper  was  a  protest  against  the  remedy  in  West  Virginia  to  collect 
rent,  which  is  the  old  remedy  by  distraint,  etc.,  he  holding  that  a  land- 
lord should  be  given  no  advantage  over  other  creditors  in  the  collection 
of  his  debt.  *^  State  Taxation,"  by  Mr.  Westenhaver,  applied  more 
particularly  to  the  methods  of  assessing  and  collecting  taxes,  xmdex 
West  Virginia  law,  but  was  a  very  able  paper  on  the  general  subject, 
treating  of  the  proper  subjects  of  taxation  both  for  municipal  and  State 

J  Paul  V.  Virginia,  8  Wall.  {V.  S.)  168. 
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and  county  purposes.  He  showed  that  he  had  made  a  thorough  study 
of  the  matter,  and  gave  numerous  references  to  the  laws  of  other  States 
and  other  countries. 

In  the  president's  address,  in  reviewing  the  acts  passed  by  their 
legislature,  he  criticised  some  ^^  crank"  legislation,  such  as  the  *'  high 
hat"  law,  which  passed  the  legislature  of  West  Virginia  and  is  now 
the  law,  and  an  act  taking  from  cities  and  towns  the  right  to  regulate 
the  running  of  bicycles,  and  giving  the  entire  control  of  the  matter  to 
the  State  authorities.  He  suggested  a  constitutional  amendment  sim- 
ilar to  Uiat  of  Mississippi,  giving  married  women  the  same  rights  as  to 
property  as  men,  and  emancipating  them  from  all  disability,  on  account 
of  coverture.  This  provoked  considerable  discussion.  He  also  had 
the  temerity  to  criticise  a  decision  of  the  Supreme  Court  of  West 
Virginia  in  this  respect:  They  had  heretofore  held  that  a  conductor 
having  entire  control  and  management  of  a  train  is  the  vice-principal 
of  the  corporation,  for  whose  negligence  it  is  responsible  to  subordinate 
servants.  The  court  held  this  over  and  over,  after  thorough  discussion 
m  numerous  cases.  Recently,  the  court  reversed  its  former  decisions, 
and  now  holds  the  reverse  of  the  above  proposition,  and  Mr.  Crogan's 
criticism  was  mainly  on  the  doctrine  of  stare  decisis^  contending  that 
the  legislature  should  have  been  appealed  to,  to  change  the  rule,  if  a 
change  were  desu*able ;  but  be  held  that  a  change  was  not  desirable. 
This  point  of  his  address  was  discussed  pretty  vigorously.  In  their 
opinion,  in  changing  the  rule,  the  court  gave,  as  a  main  reason,  that 
they  believed  the  rule  now  adopted  was  the  better  one,  but  that  they 
would  not  feel  at  liberty  to  make  the  change,  had  not  the  Supreme 
Court  of  the  United  States  changed  its  ruling  of  the  question,  by  the 
decision  in  the  Baugh  case,  overruling  the  decision  of  the  same  court 
in  the  Boss  case.^ 

The  Annual  Address  was  delivered  by  Seymour  D.  Thompson,  of 
St.  Louis,  on  the  subject  of  **  Judicial  Supremacy."  It  was  mainly 
devoted  to  enforcing  the  idea  that  there  can  be  no  such  thing  as 
supremacy  on  the  part  of  either  of  the  three  departments  of  our  gov- 
ernment over  the  others,  and  that  whenever  the  people  submit  to  have 
all  the  departments  of  their  government  controlled  by  an  appointive 
Judiciary,  they  have  ceased  to  be  free.  The  University  of  West  Vir- 
ginia kindly  loaned  its  Auditorium  for  this  address.  A  musiccUe  of 
half  an  hour  preceded  it,  showing,  with  a  genuine  touch  of  surprise, 
what  a  small  but  cultured  town  can  produce  in  the  art  that  lifts  man 

1  The  decision  of  the  West  Vir-  found  in  27  8.  E.  Sep.;  Jackson  v.  Nor- 
ginla  court,  complained  of,  may  be     folk  &  Western  Bailway  Co. 
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farthest  from  earth  and  nearest  to  heaven.  The  great  hall  was  filled 
by  a  cultivated  audience  of  both  sexes,  and  the  speaker  was  attentively 
listened  to  for  an  hour  and  a  half  by  perhaps  twelve  hundred  people. 

A  banquet,  which  will  compare  favorably  with  those  given  by  other 
bodies  of  this  kind,  closed  the  meeting,  and  in  the  small  hours  of  the 
morning  the  members  left  for  their  homes  on  a  special  train. 


The  Bbtirbiibnt  of  Mb.  Justice  Field. — At  the  opening, of  the 
present  term  of  the  Supreme  Court  of  the  United  States  in  October,  the 
venerable  Justice  Stephen  J.  Field  communicated  to  his  brethren  the 
fact  of  his  retirement  (to  take  effect  December  Ist),  in  the  following 
letter: — 

Sapreme  Court  of  the  United  States,  Washington,  D.  C,  October  12, 
1897. —  Dear  Mr.  Chief  Justice  and  Brethren :  Near  the  close  of  last  term,  feel- 
ing that  the  duties  of  my  office  had  become  too  ardnons  for  my  strength^  I 
transmitted  my  resignation  to  the  President,  to  take  effect  on  the  first  day  of 
December  next,  and  this  he  lias  accepted,  with  kindly  expressions  of  regard,  as 
will  be  seen  from  a  copy  of  his  letter^  which  is  as  follows:— 

«  Executive  Mansion,  Washington,  D.  C,  Oct.  9.~The  Hon.  Stephen  J. 
Field,  Associate  Justice  of  the  Supreme  Court  of  the  United  States,  Washing- 
ton, D.  C. —  My  Dear  Sir:  In  April  last  Chief  Justice  Fuller,  accompanied  by 
Mr.  Justice  Brewer,  handed  me  your  resignation  as  Associate  Justice  of  the 
Supreme  Court  of  the  United  States,  to  take  effect  Dec.  1,  1897. 

<*  In  hereby  accepting  your  resignation,  I  wish  to  express  my  deep  regret 
that  you  feel  compelled  by  advancing  years  to  sever  your  active  connection 
with  the  court  of  which  you  have  so  long  been  a  distinguished  member. 

<*  Entering  upon  your  great  office  in  May,  1863,  you  will,  on  the  first  of 
next  t>ecember,  have  served  upon  this  bench  for  a  period  of  thirty-four  years 
and  seven  months,  a  term  longer  than  that  of  any  member  of  the  court  since  its 
creation,  and  throughout  a  period  of  special  importance  in  the  history  of  the 
country,  occupied  with  as  grave  public  questions  as  have  ever  confronted  that 
tribunal  for  decision. 

'<I  congratulate  you,  therefore,  most  heartily  upon  a  service  of  such 
exceptional  duration,  fidelity  and  distinction.  Nor  can  I  overlook  that  3rou 
received  your  commission  from  Abraham  Lincoln,  and,  graciously  spared  by  a 
kind  Providence,  have  survived  all  the  members  of  the  court  of  his  appoint- 
ment. 

<*  Upon  your  retirement  both  the  bench  and  the  country  vrill  sustidn  a  great 
loss,  but  the  high  character  and  great  ability  of  your  work  will  live  and  long  be 
remembered,  not  only  by  your  colleagues,  but  by  your  grateful  fellow-country- 
men. 

<<  With  personal  esteem  and  sincere  best  VTlshes  for  yotir  contentment  and 
happiness  during  the  period  of  rest  which  you  have  so  well  earned,  I  am,  dear 
sir,  "Very  truly  yours, 

**  William  McKinlkt." 
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Uj  judicial  career  covers  many  years  of  service.  Having  been  elected  a 
member  of  the  Supreme  Court  of  California^  I  assumed  that  ofBce  on  October 
ISthy  1857^  holding  it  for  five  years,  seven  months  and  five  days,  the  latter  part 
of  the  time  being  Chief  Justice.  On  the  10th  of  March^  1868, 1  was  commis- 
sioned by  President  Lincoln  a  Justice  of  the  Supreme  Court  of  the  United 
States,  taking  the  oath  of  ofBce  on  the  20th  day  of  the  following  May.  When 
my  resignation  takes  effect  my  period  of  fiiervice  on  this  bench  will  have  ex- 
ceeded that  of  any  of  my  predecessors,  while  my  entire  judicial  life  will  have 
embraced  more  than  forty  years.  I  may  be  pardoned  for  saying  that  during 
all  this  period,  long  in  comparison  with  the  brevity  of  human  life,  though  in 
retrospect  it  has  gone  with  the  swiftness  of  a  tale  that  is  told,  I  have  not 
shunned  to  declare  in  every  case  coming  before  me  for  decision,  the  conclu- 
sions which  my  deliberate  convictions  compelled  me  to  arrive  at  by  the  con- 
scientious exercise  of  such  abilities  and  requirements  as  I  possessed. 

It  is  a  pleasant  thing  in  my  memory  that  my  appointment  came  from  Presi- 
dent Lincoln,  of  whose  appointees  I  am  the  last  survivor.  Up  to  that  time 
there  had  been  no  representative  here  of  the  Pacific  coast.  A  new  empire 
had  risen  in  the  West  whose  laws  were  those  of  another  country.  The  land 
titles  were  from  Spanish  and  Mexican  grants,  both  of  which  were  often  over- 
laid by  the  claims  of  the  first  settlers.  To  bring  order  out  of  this  confusion 
Congress  passed  an  act  providing  for  another  seat  on  this  bench,  with  the  in- 
tention that  it  should  be  filled  by  some  one  familiar  with  these  confiicting  titles 
and  with  the  mining  laws  of  the  coast,  and  as  it  so  happened  that  I  had  framed 
the  principal  of  these  laws  and  was,  moreover,  Chief  Justice  of  California,  it 
was  the  wish  of  the  senators  and  representatives  of  this  State,  as  well  as  those 
from  Oregon,  that  I  should  succeed  to  the  new  position. 

At  their  request  Mr.  Lincoln  sent  my  name  to  the  Senate  and  the  nomina- 
tion was  unanimously  confirmed.  This  kindly  welcome  was  extended  in  March, 
but  I  did  not  at  once  enter  on  the  discharge  of  the  duties  of  the  office  for  the 
reason  that,  as  Chief  Justice  of  California,  I  had  heard  arguments  in  many 
cases  in  the  disposition  of  which,  and  especially  in  the  preparation  of  opinions, 
it  was  fitting  that  I  should  participate  before  leaving  that  bench ;  and  I  fixed 
the  20th  of  May  as  the  day  on  which  to  take,  as  I  did,  the  oath,  because  it  was 
the  eighty-second  birthday  of  my  father,  who  indulged  a  just  pride  at  my 
accession  to  this  exalted  position. 

At  the  head  of  the  court,  when  I  became  one  of  its  members,  was  the  ven- 
erable Chief  Justice  Taney,  and  among  the  associate  justices  was  Mr.  Justice 
Walte,  who  had  sat  with  Chief  Justice  Marshall,  thus  constituting  a  link  be- 
tween the  past  and  the  future,  and,  as  it  were,  binding  into  unity,  nearly  an 
entire  century  of  the  life  of  this  court.  During  my  incumbency  three  chief 
justices  and  sixteen  associate  justices  have  passed  away,  leaving  me  precious 
remembrances  of  common  labors  and  intimate  and  agreeable  companionship. 

When  I  came  here  the  country  was  in  the  midst  of  war.  Washington  was 
one  great  camp,  and  now  and  then  the  boom  of  cannon  could  be  heard  from  the 
other  side  of  the  Potomac.  But  we  could  not  say  ^^  inter  arma  aOent  leges  J^  This 
court  met  in  regular  session,  never  once  failing  in  time  or  place,  and  its  work 
went  on  as  though  there  were  no  sound  of  battle.  Indeed,  the  war  itself  simply 
added  to  the  amount  of  litigation  here  as  elsewhere.  But  the  war  ended  in  a 
couple  of  years  and  then  came  the  great  period  of  reconstruction  and  the  last 
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ameDdments  to  the  Federal  coustitation.  In  the  effort  to  re-establish  the 
nation,  to  adjust  all  things  to  the  changed  political,  social  and  economic  con- 
dltionSy  questions  of  far-reaching  import  were  developed  —  questions  of  per- 
sonal liberty,  of  constitutional  right,  which,  after  ofttimes  heated  discussions 
before  the  people  and  in  the  halls  of  Congress,  came  to  us  for  decision.  I  do 
not  exaggerate  when  I  say  that  no  more  difficult  and  momentous  questions  were 
ever  presented  to  this  or  any  other  court.  I  look  back  with  pride  and  joy  to 
the  fact  that  I  was  permitted  to  take  part  in  the  consideration  of  all  those  im- 
portant questions,  and  that  not  infrequently  I  was  called  upon  to  express  the 
judgment  of  this  court  thereon.  And  now  that  those  times  of  angry  debate, 
deep  feeling  and  judicial  decision  have  passed,  it  is  pleasant  to  realize  that  the 
conclusions  announced  by  this  court  have  been  accepted,  not  simply  of  neces- 
sity, as  so  prescribed  by  the  fundamental  law,  but,  in  the  main,  as  in  themselves 
both  correct  and  wise. 

As  we  all  know,  the  period  of  war  was  followed  by  one  continuing  event  to  the 
present  time  of  marvelous  material  development.  Wealth  accumulated  —  such 
as  was  never  before  dreamed  of  in  this  country.  Gigantic  enterprises  were  under- 
taken and  carried  through.  Inventions  have  multiplied  the  conveniences  of  life, 
as  well  as  the  possibilities  of  achievement.  Indeed,  the  conditions  of  life  have 
essentially  changed  from  those  that  prevailed  prior  to  the  war.  Out  of  this 
changed  socilil  and  economic  condition  have  sprung  not  merely  an  immense 
multitude  of  cases,  but  litigation  of  a  character  vitally  affecting  the  future 
prosperity  and  safety  of  this  country.  To  this  court  have  come  for  final  solu- 
tion and  decision  many  of  these  questions  and  cases.  By  the  blessings  of 
Almighty  God,  my  health  and  life  have  been  preserved,  and  I  have  been  enabled 
to  take  part  in  the  consideration  of  all  these  cases.  Few  appreciate  the  mag- 
nitude of  our  labors.  The  burden  resting  upon  us  for  the  last  fifteen  or  twenty 
years  has  been  enormous.  The  volumes  of  our  reports  show  that  I  alone  have 
written  620  opinions.  If  to  these  are  added  fifty -seven  opinions  in  the  Circuit 
Court,  and  865  prepared  while  I  was  in  the  Supreme  Court  of  California,  it  will 
be  seen  that  I  have  voiced  the  decision  in  1042  cases. 

It  may  be  said  that  all  of  our  decisions  have  not  met  with  the  universal 
approval  of  the  American  people,  yet  it  is  to  the  great  glory  of  that  people  that 
always  and  everywhere  has  been  yielded  a  willing  obedience  to  them.  That 
fact  is  eloquent  of  the  stability  of  popular  institutions  and  demonstrates  that 
the  people  of  the  United  States  are  capable  of  self-government. 

As  I  look  back  over  the  more  than  a  third  of  a  century  that  I  have 
sat  on  this  bench,  I  am  more  and  more  impressed  with  the  immeasurable 
importance  of  this  court.  Now  and  then  we  hear  it  spoken  of  as  an  aris- 
tocratic feature  of  a  republican  government.  But  it  is  the  most  democratic 
of  all.  Senators  represent  their  States  and  representatives  their  constitu- 
ents, but  this  court  stands  for  the  whole  country,  and  as  such  it  is 
truly  <*  of  the  people,  by  the  people  and  for  the  people."  It  has,  indeed,  no 
power  to  legislate.  It  cannot  appropriate  a  dollar  of  money.  It  carries  neither 
the  purse  nor  the  sword.  But  It  possesses  the  power  of  declaring  the  law,  and 
in  that  is  found  the  safeguard  which  keeps  the  whole  mighty  fabric  of  govern- 
ment from  rushing  to  destruction.  This  negative  power,  the  power  of 
resistance,  is  the  only  safety  of  a  popular  government,  and  It  is  an  additional 
assurance  when  the  power  is  In  such  hands  as  yours. 
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With  this  I  give  place  to  my  saccessor,  bat  I  can  never  cease  to  linger  on 
the  memories  of  the  past.  Among  the  compensations  for  all  the  hard  work  that 
a  seat  on  this  bench  imposes  have  been  the  intimacies  and  friendships  that  have 
been  formed  between  its  members.  Though  we  have  often  differed  in  onr 
opinions^  it  has  always  been  an  honest  difference,  which  did  not  affect  onr 
mutual  regard  and  respect.  These  many  years  have  indeed  been  years  of  labor 
and  of  toil,  but  they  have  brought  their  own  rewards,  and  we  can  all  join  in 
thanksgiving  to  the  author  of  our  being  that  we  have  been  permitted  to  spend 
so  much  of  our  lives  in  the  service  of  our  country.  With  profound  respect  and 
regard,  I  am,  my  dear  brethren,  very  sincerely  and  always  yours, 

Stbphbn  J.  Fdbld. 

The  following  is  the  court's  reply : — 

Supreme  Court  of  the  United  States,  Washington,  D.  C,  October  18.— 
Dear  Brother  Field:  We  are  profoundly  moved  by  the  letter  in  which  you 
announce  to  us  your  retirement  from  the  bench.  The  termination  of  a  judicial 
career  of  such  length  and  distinction  cannot  fail  to  inspire  among  all  your 
countrymen,  and,  indeed,  wherever  the  realm  of  jurisprudence  extends,  a  keen 
sense  of  loss,  which  to  your  colleagues  assumes  the  aspect  of  a  personal 
bereavement.  For  the  intimacy  necessarily  incident  to  the  conduct  of  work  so 
constant,  so  exacting,  and  of  such  vital  importance  as  ours  inevitably  draws  us 
together  by  ties  of  the  closest  character,  which  cannot  be  dissolved  without 
emotions  of  deep  sadness  and  regret.  We  feel  that  our  parting  involves  not 
simply  the  deprivation  of  the  assistance  afforded  by  your  learning,  your  vast 
experience,  and  your  earnestness  in  advocacy  of  your  convictions,  but  the 
severance  of  those  relations  which  have  contributed  so  much  to  lighten  the 
hardest  labors  of  the  road. 

This  is  not  the  time  or  place  to  dwell  on  the  reputation  you  have  achieved 
as  a  jurist.  The  record  is  made  up  and  may  safely  be  committed  to  the  judg- 
ment of  posterity.  But  we  can  not  part  with  you  as  an  active  member  of  the 
court  without  the  fervent  expression  of  the  hopes  that  you  may  be  spared  for 
many  years  to  enjoy  the  repose  you  have  so  thoroughly  earned  and  the  com- 
mendation bestowed  on  good  and  faithful  service.  We  are,  dear  Brother  Field, 
your  affectionate  brethren. 

Mklvillb  W.  Fullbr, 
John  M.  Harlan, 
Horace  Gray, 
David  J.  Brbwbr, 
Hbnrt  B.  Brown, 
Gborgb  Shiras,  Jr., 
B.  D.  White, 
R.  W.  Fbckham. 


Expert  Witnbssbs.  —  ^'  The  hired  professional  expert  witness,''  says 
an  American  writer,  '^  has  got  to  be  such  a  nuisance,  such  an  obstruc- 
tion to  the  administration  of  justice,  that  he  has  been  expelled  from 
the  courts  of  two  civilized  countries  —  France  and  Grermany  —  and  has 
been  denounced  and  discredited  in  the  highest  courts  of  England  and 
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the  United  States."  This  may  be  rather  strong  langoage  to  use  of 
England,  but  it  is  undeniable  that  expert  witness  evidence  with  us  is 
very  expensive  and  unsatisfactory.  Lord  Campbell  went  so  far  as  to 
say  that  hardly  any  weight  is  to  be  given  to  a  scientific  witness,  and  Sir 
G^rge  JessePs  epigram  is  well  known.  The  expert  comes  with  a  bias 
on  his  mind  to  support  the  cause  in  which  he  is  enlisted,  and  the  result 
is  that  such  witnesses  are  almost  uniformly  in  conflict ;  days  are  con- 
sumed in  cross-examinations  to  test  the  knowledge  and  skill  of  the 
witnesses.  Bat,  admitted  the  abuse,  what,  it  will  be  said,  is  the 
remedy?  One  very  simple  one  would  be  to  have  a  scientific  assessor 
or  assessors  to  assist  the  court.  The  system  of  nautical  assessors  in 
Admiralty  cases  works  smoothly  and  well ;  why  should  not  the  power 
of  summoning  assessors  be  exercised  in  other  classes  of  actions?  We 
should  at  least  have  the  views  of  an  independent  scientific  mind,  disem- 
barrassed  of  all  partisanship  or  profit.  —  Law  Jowrwd  (London). 


Thb  Judicial  Gk>w)i  in  Illinois. —  At  the  last  meeting  of  the 
niinois  State  Bar  Association  lir.  John  H.  Hamline,  the  president,  refer- 
ring to  the  new  law  under  which  the  Supreme  Court  of  the  State  would  sit 
permanently  at  Springfield  instead  of  migrating  to  different  places  to 
hold  the  court,  advocated  the  wearing  by  the  Judges  of  the  judicial 
gown,  in  the  following  language: — 

I  will  venture  to  say  that  none  of  yon  ever  entered  the  Palace  of  Justice  in 
Paris,  the  Westminster  Hall  in  London,  or  the  Chamber  of  the  Supreme  Oomt 
of  the  United  States  at  Washington,  without  yielding,  insensibly,  perhaps,  to 
the  feeling  that  the  jndicial  gown  was  appropriate  to  such  a  place ;  without 
recognizing  that  appropriate  jndicial  attire  did  direct  the  mind  of  the  observer 
to  the  fact  that  the  men  before  him  were  an  elect  body  and  one  engaged  in 
a  different  service,  a  nobler  calling,  than  that  of  the  majority  of  their  fellow 
men. 

If  such  reflections  are  inspired  in  yon  who  are  accustomed  to  school  your 
feelings  and  emotions,  how  much  stronger  must  the  impression  be  upon  the 
mass  of  the  people;  and  if  such  be  the  impression,  then  it  would  seem  that  the 
jndicial  office  must  be  dignifled  by  the  wearing  of  the  robe. 

It  is  fitting  that  those  who  administer  justice  for  the  people  should  surround 
thetr  office  with  such  attributes  as  may  dignify  it,  snch  circumstances  as  may  at 
all  times  call  the  attention  of  the  beholder  to  the  high  calling  in  which  they  are 
engaged  —  the  highest  known  to  man — that  of  doing  equal  and  exact  justice 
between  man  and  man.  From  the  days  of  Solomon  the  robe  has  been  the  vest- 
ment of  the  jndge.  As  well  make  the  army  of  this  republic  march  without  its 
banners  as  to  deny  to  its  courts  the  robe  of  office.  The  flag  does  not  fight,  the 
robe  does  not  pronounce  decisions,  but  both  appeal,  and  in  like  manner  to  the 
sentiment  of  the  people.    The  flag  expresses  the  militant  patriotism  of  the 
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republic;  the  robe  says  to  the  observer:  '<  At  this  shrine  justice  Is  enthroned, 
and  justice  will  be  done  though  the  heavens  fall." 

This  recommendation  created  quite  a  controyersy  among  our  legal 
contemporaries  in  Chicago,  participated  in  by  some  of  the  press  outside 
the  State  of  Illinois.  The  Chicago  Legal  News  took  strong  grounds 
against  the  innovation,  as  being  incompatible  with  our  republican  sim- 
plicity. The  Naiional  Corporation  Reporter  and  the  Legal  Adviser^ 
both  of  Chicago,  advocated  the  innovation.  Some  of  the  arguments  pro 
and  con  are  amusing.  One  of  the  retorts  which  came  back  to  Judge 
Bradwell  was  an  arguTnentuim  ad  hominem  to  the  effect  that  he.  Judge 
BradweU,  was  one  of  the  highest  members  of  the  Masonic  Order  in  the 
United  States, —  an  order,  which  it  is  said  delights  in  uniforms, 
insignias,  etc.  Brother  Moses,  of  the  corporation  organ,  has  a  memory 
that  reaches  back  to  the  time  when  one  of  the  editors  of  the  Amebigah 
Law  Review  opposed  this  innovation ;  and  he  now  turns  the  tables  on 
Brother  Bradwell  by  quoting  the  following  passage  from  a  late  speech 
delivered  by  the  aforesaid  editor: — 

Of  Jackson's  character  as  a  judge  we  know  as  little  from  tradition  as  from 
print.  It  is  said  that,  when  presiding,  he  wore  a  gown;  if  so,  it  indicates  a 
proper  appreciation  of  the  dignity  of  his  office.  But  it  is  to  be  said  that  there 
was  then  a  greater  disposition  to  imitate  English  habits  and  customs  than  there 
has  been  since  the  war  of  1812.  Some  of  those  habits  and  customs  might  well- 
be  resumed.  The  judges  of  our  appeUate  courts  ought  to  be  enrobed.  The 
members  of  the  bar  and  the  auditors  ought  to  rise  spontaneously  when  the 
judges  come  into  court  to  take  their  seats.  The  bar,  standing,  ought  to  bow  to 
the  judges,  and  the  judges  ought  to  bow  to  the  bar  as  they  do  In  France.  And 
when  the  proclamation  of  the  opening  of  the  court  has  been  made,  the  presid- 
ing judge  ought  to  invite  the  bar  to  be  seated  before  the  business  of  the  court 
is  proceeded  with.  Instead  of  that,  the  judges  enter  the  court,  dressed  in  all 
sorts  of  ways,  and  often  not  neatly  or  well  dressed,  and  the  members  of  the 
bar,  dressed  equally  badly,  pay  no  attention  to  the  judges  when  they  come  in. 
Some  are  sitting  with  their  legs  over  the  arms  of  their  chairs,  and  some  even 
salute  the  bench  with  the  soles  of  their  shoes,  poised  on  the  counsel  table.  This 
Is  too  much  democracy,  even  for  democratic  institutions. 

The  habit  of  judges  wearing  gowns  is  not  universal,  even  in  monar- 
chical countries.  Hie  judicial  members  of  the  British  Privy  Council 
do  not  wear  gowns ;  but  it  is  to  be  added  that  their  decisions  do  not 
seem  to  be  held  in  the  highest  repute  in  Great  Britain,  though  they  are 
quoted  in  the  United  States  equally  with  the  House  of  Lords,  through  a 
mistaken  understanding  (as  we  take  it)  of  their  position  in  the  judicial 
establishment  in  the  British  Empire.  The  truth  probably  is  that  our 
republican  institutions  would  not  be  greatly  shaken  if  the  judges  of  our 
appellate  courts  should  continue  to  come  into  court  dressed  in  business 
VOL.  XXXI.  59 
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suits  of  every  shape  and  oolor,  as  they  now  do ;  nor  would  we  drift 
into  all  the  ills  of  the  effete  monarchies  if  they  came  into  court  dressed 
in  gowns,  and  if  the  bar,  also  weU  dressed,  should  rise  and  tender  them 
a  respectful  salutation. 


Consolidation  of  the  Ilukois  Sctprbme  Court. — This  court,  which, 
together  with  its  records,  has  for  so  long  been  on  wheels,  holding  ses- 
sions in  three  different  divisions  in  the  State,  has  finally  been  consoli- 
dated, so  to  speak,  and  holds  its  sessions  now  at  the  State  capltoL 
When  the  court  met  for  the  first  time  under  the  new  arrangement  on 
the  6th  of  October,  there  was  quite  a  ceremonial,  the  chief  feature  of 
which  was  an  address  to  the  court  by  Adolph  Moses,  of  the  Chicago  bar, 
and  also  an  address  by  Gen.  Alfred  Orendorff.  These  addresses  were 
briefly  responded  to  by  Chief  Justice  Phillips  on  behalf  of  the  court. 
The  entire  proceeding  is  given  in  the  National  Corporation  Reporter 
(Chicago)  for  October  7,  of  which  paper  Mr.  Moses  is  the  editor.  The 
following  is  the  concluding  part  of  the  address  of  Mr.  Moses : — 

In  conclusion,  I  desire  to  express  the  confidence  of  the  bar  of  Illinois  in  the 
Supreme  Conrt  of  this  State.  It  is  the  bar  from  which  went  out  a  great  Presi- 
dent. Other  statesmen  and  high  oflScials  left  the  bar  of  Illinois  for  the  greater 
action  at  the  capital  of  the  nation.  It  is  the  bar,  from  wMch  a  patriotic 
President  sent  a  wise  counselor,  and  placed  him  at  the  head  of  the  highest 
conrt  in  the  world.  It  is  this  bar  which  is  loyal  to  the  conrt  when  it  deserves 
it,  and  dares  to  criticise  and  arraign  it,  when  in  error. 

The  independence  of  the  bar  necessarily  reserves  to  them  a  just  amount  of 
fair  and  honest  criticism  of  the  judicial  work  of  the  court,  but  that  independ- 
ence does  not  exclude  the  matured  judgment  of  the  bar  that  the  court  is  dis- 
charging its  high  duties  conscious  of  the  great  responsibilities  and  powers 
lodged  in  its  hands  by  the  people. 

No  man  has  been  daring  enough  to  fix  a  taint  upon  the  courts  of  this  State, 
nor  successful  enough  to  make  the  charge  lasting,  after  honest  investigation. 
The  bar  appreciates  the  patience  and  learning  which  must  characterize  a 
Supreme  Court  sitting  in  this  great  commonwealth,  called  upon  to  decide  the 
grave  conflicting  questions  incident  to  an  enlarged  civilization,  and  as  long  as 
the  bar  continues  this  confidence,  the  people  will  not  waver  in  their  trust. 

In  the  language  of  the  proclamation  of  the  First  Territorial  Court,  held  in  the 
Northwest  Territory,  I  trust  that  this  Supreme  Court  will  ever  be  *'  a  court  for 
the  administration  of  even-lianded  justice  to  the  poor  and  to  the  rich,  to  the  guilty 
and  to  the  innocent,  without  respect  of  persons,  none  to  be  punished  without 
trial  by  their  peers,  and  then  in  pursuance  of  laws  and  evidence  in  the  case." 

The  court,  under  the  present  law,  now  enters  upon  the  fourth  judicial  period 
of  its  history.  May  great  success  and  the  lasting  gratitude  of  the  people 
accompany  it.  May  I  also  be  permitted  to  tender  to  each  one  of  the  judges  of 
this  Honorable  Court  my  individual  respect  and  good  wishes  for  the  future 
success  of  this  tribunal,  and  for  a  large  measure  of  usefulness  and  happiness  , 
for  each  single  member  of  the  court. 
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In  his  response  to  these  addresses  Chief  Justice  Phillips  paid  the  fol- 
lowing tribute  to  the  bar :  — 

Wherever  civilization  exists,  the  pioneers  are  earnest  advocates  of  liber^, 
free  thought  and  free  speech  have  always  held  the  members  of  the  bar  to  the 
front  rank^  and  their  opposition  to  tyranny  and  oppression  has  been  recognized 
and  noted  by  every  philosophical  historian  who  has  attempted  to  write  on  the 
progress  of  liberty. 

The  benefit  to  a  court  of  an  able^  efficient,  fearless  bar,  is  always  recog- 
nized and  appreciated  and  this  bench  is  proud  of  the  bar  of  Illinois  and  of  its 
indefatigable  research  and  recognition  of  duty,  and  the  aid  derived  from  that 
research  and  fair  treatment  of  the  court  has  been  great  and  has  been  and  is 
appreciated.  It  Is  not  the  province  of  this  court  to  make  laws  or  advocate 
change  in  legislation  or  reform^  the  legislative  power  Is  another  body;  but 
speaking  with  reference  to  the  history  of  the  judiciary  of  Illinois  and  the  prac- 
tice that  has  ever  existed  here,  it  may  well  be  hoped  that  it  will  be  long  ere 
changes  are  made  in  the  method  of  procedure  and  practice  In  our  courts.  In 
behalf  of  the  court  we  extend  our  thanks  for  your  kindly  greeting. 


OPEKma  OF  THE  Supreme  Court  of  the  United  States. —  The 
Alabama  Law  Jourruil  prints  the  following: — 

At  the  opening  of  the  October  term  of  the  United  States  Supreme  Court  on 
Monday  the  11th  lust.,  there  were  466  cases  on  the  docket  as  against  616  at  the 
beginning  of  the  October  term  in  1896,  of  which  883  came  over  from  the  last  term 
and  83  were  added  during  the  court's  vacation.  According  to  long  usage^  the 
first  duty  of  the  term  was  the  official  call  upon  the  president,  no  other  public 
business  being  transacted  on  that  day.  On  Tuesday  the  argument  of  cases  on 
the  regular  docket  was  begun.  On  the  second  Monday  of  the  term,  the  18th 
lust.,  the  court  will  take  up  the  hearing  of  cases  advanced  on  the  docket  and 
assigned  for  that  date,  of  which  there  are  nineteen.  The  first  of  the  assigned 
cases  is  that  of  the  man  Bram,  charged  with  the  murder  of  the  captain,  the  cap- 
tain's wife  and  the  first  mate  of  the  barken  tine  Herbert  Fuller,  in  July,  1896. 
Then  come  the  eight- hour  law  cases  from  Utah;  the  case  of  the  Pittsburg* 
Cincinnati  &  Chicago  Railroad  Company  v.  The  State  of  West  Virginia,  involv- 
ing the  questions  of  taxation;  the  case  of  the  United  States  v.  The  Joint  Traffic 
Association^  and  others  of  less  general  importance.  The  first  case  on  the  reg- 
ular docket  for  argument  was  that  of  the  City  of  New  Orleans  o.  The  Texas  & 
Pacific  Railroad  Company.  Some  of  the  cases  coming  over  from  the  last  term 
are  of  considerable  Importance,  among  them  being  the  Nebraska  maximum 
freight  rate  case,  involving  the  right  of  a  State  legislature  to  fix  a  freight  rate 
beyond  which  railroads  cannot  go  in  their  charges;  the  Southern  Pacific  Rail- 
road Company  v.  The  State  of  California,  the  disposition  of  which  will  deter- 
mine the  title  to  several  hundred  thousand  acres  of  land;  the  Westlnghouse 
Air  Brake  case.  Involving  the  validity  of  patents  of  the  Westlnghouse  Company 
for  applying  the  air  brake  to  long  trains;  and  the  case  of  the  Interstate  Com- 
merce Commission  v.  The  Alabama  Midland  Railroad  Company,  involving  the 
leng  and  short  haul  clause  of  the  Interstate  Commerce  law. 
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NOTES  OF  RECENT  DECISIONS. 

Carbisbs  :  Breach  of  Comtraot  to  Furnish  Cars.  —  In  QuLf  Ac 
B.  Co.  y.  ffodge,^  the  Court  of  Civil  Appeal  of  Texas  hold  that  a 
carrier,  for  breach  of  contract  to  famish  cars  to  plaintiff,  made  with 
knowledge  that  he  had  a  contract  to  deliver  to  others  grain  on  board 
the  cars  at  a  certain  price,  in  liable  for  the  profit  which  he  would  have 
made  but  for  such  breach. 


Murder  nr  the  Seoomd  Dborbb:  Train  WRBOKnca  —  Specifio  In- 
tent TO  Kill. —  In  Davia  v.  StaJte^^  decided  in  the  Supreme  Court  of 
Nebraska,  it  appeared  tliat  the  plaintiff  in  error  was  indicted  f<^  the 
murder  of  one  HambeU,  a  passenger  on  a  railway  train,  by  displacing 
the  fixtures  of  the  railway  track,  thereby  causing  the  wreck  of  the  train 
and  the  insUnt  killing  of  Hambell.  It  was  held:  (1)  Whether  the 
prisoner,  in  displacing  the  fixtures  of  the  railway  track,  acted  maMci- 
ously  was  a  question  of  fact  for  the  jury,  to  be  determined  from  all  the 
circumstances  and  facts  in  evidence  in  the  case ;  (2)  that  the  prisoner's 
statements  as  to  the  motives  which  induced  him  to  displace  the  fixtures 
of  the  railway  track,  while  competent  evidence,  were  not  conclusive  in 
his  favor,  that  he  did  not  act  maliciously;  (3)  that,  in  order  for  the 
killing  of  Hambell  to  be  murder  in  the  second  degree  it  was  not  essen- 
tial that  the  evidedce  should  show  that  the  prisoner  was  possessed  of  a 
specific  intent  to  either  kill  or  injure  Hambell  or  any  other  person  iq>on 
the  train. 


Corporation:  Payment  for  Shares  —  Payment  in  Pbopbrty  at  a 
Fraudulent  Overvaluation. —  In  the  case  of  Larocquey.  Beauchemin^^ 
the  British  Privy  Council  had  before  it  the  question  of  the  validity  of  a 
payment  for  company  shares  in  property,  where  the  governing  statute  re- 
quired payment  to  be  made  in  cash.  Article  4722  of  the  Bevised  Statutes 
of  Quebec  provides  that  '*  the  capital  stock  of  all  joint-stock  companies 

1  89  8.  W.  Rep.  986.  *  Reprinted     in    Montreal    Legal 

«  70  N.  W.  Rep.  984.  News,  Vol.  20,  No.  10. 
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shall  consist  of  that  portion  of  the  amount  anthorized  by  the  charter, 
which  shall  have  been  bona  fide  subscribed  for  and  allotted,  and  shall 
be  paid  in  cash."  It  was  held^  where  there  is  no  fraud  or  simulation, 
and  the  transaction  is  in  good  faith,  anything  which  is  in  law  equivalent 
to  a  payment,  or  which  would  be  in  law,  sufficient  evidence  to  support 
a  plea  of  payment,  is  a  ** payment  in  cash"  within  the  meaning  of  this 
section.^  It  ought  to  be  added  that  the  action  proceeded  on  the  ground 
of  fraud,  and  the  evidence  showed  that  the  property  turned  into  the 
company  In  payment  for  its  shares  had  been  so  turned  in  at  a  fair  val- 
uation. The  theory  of  this  case  is  that  there  would  be  no  reason  in 
requiring  the  shareholder  to  hand  over  a  cheek  for  his  share,  leaving 
the  corporation  at  liberty  to  hand  back  a  check  in  the  same  amount  for 
the  property  turned  in  by  the  shareholder,  the  company  having  the 
capacity  to  buy  and  own  the  same ;  but  their  Lordships  do  not  explain 
where  a  court  gets  authority  to  set  aside  a  plain  statute. 


Deed:  Rkvooatiom  of  Dblivebt  of  ▲  Deed  of  Gift. —  In  the  case 
of  Bobbins  v.  Boscoey  lately  decided  by  the  Supreme  Court  of  North 
Carolina,  a  deed  of  gift,  signed  and  sealed,  was  delivered  by  the 
grantor,  after  execution,  to  a  deputy  clerk  of  court,  with  instructions 
to  have  it  proved  and  registered  before  the  clerk,  who  was  then  absent. 
Shortly  after,  and  before  probate,  the  grantor  took  the  deed  from'  the 
deputy,  saying  that  he  had  changed  his  mind  about  the  delivery  of  it, 
owing  to  some  conduct  of  the  grantee  that  displeased  him.  The 
grantee  knew  nothing  of  the  deed  until  after  its  recall.  The  court  held 
that  delivery  was  complete  on  delivery  to  the  deputy,  an  intent  that  title 
should  then  pass  being  shown  by  the  grantor's  remark  on  recalling  the 
deed.  Mr.  Justice  Clark  dissented.  The  common  sense  of  this  ques- 
tion is  evidently  with  the  dissenting  judge.  Until  the  deed  had  passed 
into  the  hands  of  some  one  entitled  to  be  regarded  as  the  agent  of  the 
grantee,  there  was  only  an  intent  to  deliver,  but  partially  performed, 
and  hence  subject  to  revocation.  It  is  exactly  as  though  the  grantor 
had  executed  the  deed,  delivered  it  to  his  own  servant  with  directions 
to  take  it  to  the  recorder's  office  and  have  it  recorded,  and  had  then 
countermanded  the  directions.     It  is  a  wonder  that  the  majority  judges 

1  Affirming   the   judgment  of  the  Case,  L.  R.  8  Ch.  407,  and  declined  to 

Court  of  Beview^  M<mtreal,  Q.  R.,  9  foUow  Re  Johannesburg  Hotel   Co. 

S.  C.  78.  (1891),  Ch.  119,  and  Oregom  Co.  v. 

t  The     court    followed     Spargo's  Roper  (1892)^  A.  C.  18i. 
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did  not  cite  the  case  of  Ifarbury  t;.  Madison,^  where  Chief  Justioe  Mar- 
shall, in  substance,  decided  the  remarkable  proposition  that  a  deed  may 
take  effect  before  its  delivery.  In  that  case  the  President,  John  Adams, 
had  issued  a  commission  as  Justioe  of  the  peace  of  the  District  of 
Columbia  to  Marbury  and  placed  it  in  the  hands  of  his  Attorney  Gren- 
eral  to  be  delivered.  Mr.  Jefferson's  Attorney  General  came  in  at 
midnight  of  March  8d  and  4th,  took  possession  of  the  office  and  refused 
to  deliver  the  commission.  Marshall  held  that  it  was  delivered,  al- 
though it  had  merely  been  placed  in  the  hands  of  the  President's  own 
officer  with  intent  that  it  should  be  delivered  by  him.  Marshall  was  so 
blinded  by  his  hatred  of  Jefferson  and  by  his  partisan  zeal  as  to  write 
a  long  opinion,  in  a  case  where  he  admitted  that  the  court  had  no  Juris- 
diction, and  decided,  among  other  propositions,  the  very  absurd  prc^posi- 
tion,  that  the  grantor  of  a  deed  delivers  it  by  placing  it  in  the  hands 
of  his  own  servant  and  directing  him  to  deliver  it,  although  he  revokes 
the  direction  before  the  servant  has  executed  it.  The  President  is  a 
political  corporation,  and  the  revocation  of  the  order  to  deliver  it  by 
Mr.  Jefferson  stood  in  law  exactly  as  though  it  had  been  made  by  Mr. 
Adams  before  his  term  expired.  If,  before  midnight  of  March  3d, 
Mr.  Adams  had  directed  his  Attorney  General  not  to  deliver  the  com- 
mission, no  one  would  have  put  forward  the  proposition  that,  notwith- 
standing this  direction,  it  was  in  theory  of  law  delivered. 


SsMDiHa  Obsosms  Litbeatubb  throuoh  thb  Mails.  —  The  decision 
of  the  Supreme  Court  of  the  United  States  in  Dunlop  v.  United  States,* 
though  not  important  on  account  of  any  question  decided,  is  gratifying 
on  account  of  the  result  which  it  achieved.  That  result  was  to  put  in 
the  penitentiary  one  of  the  vilest  characters  that  ever  infested  any  com- 
munity, a  publisher  who,  under  the  disguise  of  publishing  a  newspaper 
called  the  Chicago  Dispatch^  habitually  levied  blackmail  upon  whom- 
soever he  could  fasten  upon.  His  practice  was  to  employ  detectives  to 
search  out  and  discover  the  weak  points  in  the  private  characters  of 
prominent  individuals,  men  having  money,  and  to  write  up  sketches  of 
them,  and  to  send  his  creatures  to  them  to  exhibit  and  read  to  them 
those  sketches,  demanding  a  sum  of  money  for  withholding  them  from 
publication.  For  example,  he  found  out  that  a  prominent  and  wealthy 
business  man  had  served  a  term  in  the  penitentiary  in  early  life.  He  pre- 
pared a  sketch  of  his  life,  including,  of  course,  this  incident,  and  sent 

*  1  Cranch  (U.  S.).  187.  «  17  Sup.  Ct.  Rep.  876. 
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one  of  his  apostles  of  tmth  to  exhibit  it  to  the  victim  and  demand  a  con- 
siderable sum  of  money  for  its  suppression.  The  intended  victim, 
however,  put  his  pistol  in  his  pocket  and  calling  on  the  scoundrel  at  his 
editorial  office,  drew  his  weapon  and  boldly  informed  him  that  if  he 
published  the  article  he  would  be  kiUed,  and  that  nothing  would  be  paid 
for  its  suppression ;  and  it  was  not  published.  It  is  the  duty  of  good 
citizens  to  deal  with  such  fellows  in  that  way ;  and  it  is  the  duty  of  the 
judges  to  give  them  the  butt  end  of  the  law,  as  Judge  Grosscup  did  in 
this  instance.  The  Supreme  Court  of  the  United  States  can  be  relied 
on  in  oases  of  this  kind  to  administer  a  wholesome  criminal  Jurisprud- 
ence, and  not  to  allow  themselves  to  be  tripped  up  with  shallow  tech- 
nicalities. The  gratifying  opinion  which  was  rendered  in  this  case,  and 
which  covers  a  number  of  points  of  criminal  procedure  —  because  in 
these  cases  an  appeal  always  puts  the  trial  judge  on  trial,  and  never 
strikes  at  the  real  question  of  guilt  or  innocence  —  was  written  by  Mr. 
Justice  Brown.  One  of  the  points  decided  was  that  the  production  of 
a  copy  of  the  paper  proved  itself,  prima  /ocie,  and  that  the  legend 
thereon  **  by  Joseph  B.  Dunlop  "  proved,  prima  faeie^  that  the  accused 
was  its  editor. 


Libbl:  CHABonfa  thb  Jubt  About  the  Hobsb-whip  and  thb  Shot- 
auN. —  In  the  case  of  Bennett  v.  Saliabury^^  which  was  an  action  for 
a  most  atrocious  libel,  containing  utterly  false  charges  of  licentious  and 
scandalous  conduct,  the  court,  in  charging  the  jury,  told  them  that  it 
was  quite  likely  they  would  consider  this  as  an  atrocious  libel,  of  a 
character  which,  in  remoter  regions,  where  respect  for  law  does  not 
prevail  to  the  same  extent,  is  frequently  punished  by  an  appeal  to  the 
horse-whip  or  shot-gnn.  The  Federal  Circuit  Court  of  Appeals  saw  no 
error  in  so  charging  the  jury.  That  it  was  an  atrocious  libel  was  man- 
ifest, and  was  not  denied.  The  context  shows  that  the  remaining  part 
of  the  sentence  was  for  the  purpose  of  suggesting  to  the  jury  that  an 
appeal  to  the  courts  of  the  country  for  reparation  was  not  to  be 
regarded  as  improper  or  unmanly.  The  remark,  read  in  connection 
with  the  whole  charge,  was  not  of  an  inflammatory  character.  It  was 
but  the  statement  of  a  fact  within  common  knowledge,  and  in  sub- 
stance amounted  to  no  more  than  telling  the  jury  that  the  plaintiff 
should  rather  be  commended  than  prejudiced  by  choosing  a  judicial 
tribunal  for  redress.  Instead  of  referring  to  remoter  regions,  the 
learned  judge  might  have  referred  to  remoter  times  in  New  York  City 

»  78  Fed.  Rep.  769. 
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itaelf ,  when  perRons  libeled  in  this  manner  were  aocnstomed  to  horse- 
whip old  Bennett,  whereupon  he  would  run  down  to  his  office  and  get 
out  a  flaming  extra  announcing  his  own  disgrace  and  shame.  This 
was  newspaper  enterprise.     In  our  day  it  would  be  called  a  ^^  aeoqp." 


Libel:  Exemplabt  Damaobs  —  Gnrma  Exbmplabt  Daxaobs  Bb- 
OAUSB  OF  Imsitffioient  Rdlb  fob  Vebifting  thb  Tbuth  of  Libsl- 
ous  Ck>MMUNic AXIOMS. —  lu  the  case  of  Bennett  y.  ScUMuryj^  decided 
in  the  Federal  Circuit  Court  of  Appeals  for  the  Second  Circuit,  it 
appeared  that  the  proprietor  of  the  New  York  Herald^  who  was  the 
defendant  in  the  action,  was  absent  in  Europe  at  the  time  of  the  publi- 
cation of  the  libelous  article,  and  it  appeared  inf erentiallj  that  he  had  no 
knowledge  of  the  plaintiff,  and  bore  no  malice  or  ill-will  toward  him, 
and  that  he  did  not  personally  authorize  the  publication  of  the  libel.  It 
also  appeared  that  he  had,  within  the  jurisdiction  of  his  city  editor, 
which  extended  to  a  distance  of  100  miles  from  New  York  City,  with 
the  exception  of  the  city  of  Philadelphia,  a  great  number  of  local  cor- 
respondents, and  that  he  had  established  a  rule  for  the  guidance  of  his 
city  editor  that  communications  libelous  in  their  character,  when  re- 
ceived from  some  one  unknown  to  him  or  to  the  editorial  staff,  were 
not  to  be  published  until  the  city  editor  had  sent  to  the  accredited 
correspondent  of  the  paper  at  the  place  from  which  the  communication 
came,  and  had  been  informed  by  him  that  it  was  accurate.  The  pub- 
lication in  the  particular  case  was  a  shameful  personal  scandal,  imputing 
sexual  misconduct  between  the  daughter  of  a  clergyman  in  a  small 
village  in  Connecticut  and  a  prominent  citizen  of  that  place.  It  was  sent 
by  a  person  unknown  to  the  editorial  staff  of  the  Herald^  and  the  city 
editor  immediately  communicated  with  the  Herald^s  local  correspondent 
at  the  place,  and  asked  him  to  verify  it,  and  received  the  reply  that  it 
was  true;  whereupon  it  was  published  in  the  Herald.  It  was  of  so 
vile  a  character  that  it  may  fairly  be  said  that  a  man  who  will  publish 
such  stuff  before  it  has  become  the  subject  of  a  judicial  investigation, 
whether  it  is  true  or  false,  ought,  as  General  Jackson  would  have  said, 
to  have  his  ears  cut  off.  The  penitentiary  is  the  only  place  for  sudi 
creatures.  The  industry  of  making  a  living  by  printing,  publishing  and 
circulating  such  loathsome  matter,  is  infinitely  below  that  of  the  pimp 
or  the  prostitute.  The  judge  charged  the  jury  that  they  might  properly 
consider  whether  the  establishment  of  an  inadequate  rule  for  the  verifi- 

1  78  Fed.  Bep.  769. 
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oation  of  items  libelous  in  their  oharaoter,  was  not  evidenoe  of  that 
reckless  indifference  to  the  rights  of  others  which  wonld  authorize  them 
to  give  exemplary  damages.  The  Jury  having  returned  a  verdict  for 
damages  in  the  sum  of  $5,000,  it  was  held  that  this  direction  was  cor- 
rect. In  giving  the  judgment  of  the  court  upon  this  point,  Mr.  Circuit 
Judge  Shipman  said :  — 

The  subject  of  the  care  that  shall  be  demanded  from  the  large  daily  news- 
papers of  the  country  In  the  investigation  of  the  charges  of  miscondact  or  of 
crime  which  they  publish  in  regard  to  persons  who  are  comparatively  unknown 
beyond  the  commnnities  In  which  they  live,  has  been,  of  late,  frequently  before 
judges  and  juries.  It  has  become  the  course  of  business  of  newspapers  of  this 
class  to  receive  announcements  of  this  character  from  news  bureaus  and  from 
numerous  special  correspondents  who  are  scattered  over  the  country,  and  it 
has  been  the  custom  of  some  daily  journals  to  rely  upon  the  good  faith  and 
accuracy  of  these  correspondents,  and  to  publish,  in  substance,  whatever  they 
sent  over  their  own  signatures,  without  further  investigation  into  its  truthful- 
ness, and,  in  an  action  for  libel,  when  the  falsehood  of  the  publication  was  man- 
ifest, to  attempt  to  ward  off  the  charge  of  recklessness  by  saying  that  the  hi- 
formation  was  received  and  was  published  in  the  usual  course  of  business. 
Neither  judges  nor  juries  have  been  satisfied  with  the  sufficiency  of  this  kind 
of  care.  It  is  so  insufficient  as  to  be  justly  regarded  as  the  absence  of  care,  and 
as  recklessness  with  respect  to  the  rights  and  reputations  of  strangers  to  the 
publisher.  The  excuse  was  itself  regarded  as  indicative  of  a  careless  indiffer- 
ence to  and  ignorance  of  the  obligations  of  an  owner  to  use  his  property  so 
as  not  to  injure  others. 


DivoBCB  AND  Alimony  :  Indigent  Husband  not  Entitled  to  Re- 
cover Alimont. —  In  a  former  issue  of  this  Review  ^  we  referred  to  a 
decision  of  Judge  Gibbons,  of  the  Superior  Court  of  Cook  County, 
awarding  alimony  to  an  indigent  husband  in  a  divorce  proceeding. 
We  now  learn  from  the  Chicago  Legal  News  that  the  decision  of  Judge 
Oibbons  was  reversed  by  the  Appellate  Court  of  Illinois  for  the  First 
District.  The  case  was  that  of  Oroth  v.  Oroth.  The  decision  of  the 
court  is  printed  in  full  in  a  late  number  of  the  Chicago  Legal  News. 
The  opinion,  which  was  written  by  Mr.  Justice  Oary,  was  briefly  as 
follows: — 

The  appellant  filed  a  bill  to  obtain  a  divorce  from  appellee.  The  court 
ordered  that  she  should  pay  him  twenty  dollars  per  month  temporary  alimony 
and  twenty-five  dollars  solicitor's  f ees^  from  which  order  is  this  appeal.  We 
do  not  review  the  cause  shown  on  which  such  order  was  made,  being  of  the 
opinion  that  if  alimony  from  a  wife  to  a  husband  is  a  proper  thing  upon  cir- 

1  81  Am.  Law  Rev.  744. 
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cnmstanoeSi  legislation  is  necessary  to  anthorize  it.  At  common  law  a  hus- 
band was  required  to  provide  liis  wife  with  necessaries  but  there  was  no 
reciprocal  duty.  The  statute  gives  her — not  him  — alimony.  To  give  it  to 
him  is  not  to  administer  existing  law,  but  to  make  new  law.^  The  order  is 
reversed. 


Injunotiom:  iNmnDATioM  of  Workmen  bt  Labor  nNiONS. — The 
decision  of  Mr.  District  Judge  Sage,  of  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Ohio,  supporting  the  right  of  an 
injunctioQ  against  the  striking  members  of  labor  organizations,  to  pre- 
vent them  from  intimidating  workmen  of  the  complainants,  or  prevent- 
ing persons  from  entering  into  the  employment  of  the  complainants,  is 
one  of  the  most  elaborate  Judgments  upon  the  question  which  we  have 
seen.  It  is  in  fact  a  thesis  upon  the  subject.^  According  to  the  sylla^ 
bus,  an  injunction  will  be  granted  where  members  of  labor  organizations 
conspire  unlawfully  to  interfere  with  the  management  of  the  business  of 
a  corporation,  and  to  compel  the  adoption  of  a  particular  scale  of 
wages,  by  congregating  riotously  and  in  large  numbers,  at  and  near  the 
works  of  the  corporation,  for  the  purpose  of  preventing  persons  not 
members  of  said  organizations  from  entering  the  employ  of  the  corpora- 
tion or  remaining  therein,  by  intimidation,  consisting  in  physical  force, 
or  injury,  actual  or  threatened,  to  person  or  property.  The  jurisdic- 
tion of  equity  is  not  ousted  because  the  acts  complained  of  may  also  be 
the  subject  of  indictment. 


Corporations:  Officers — Delegation  of  Authoritt. — In  the 
case  of  Jones  v.  WilliarM^  often  cited  as  Jones  v.  PrdUzer^^  the  Su- 
preme Court  of  Missouri  had  occasion  to  consider  the  power  of  direct- 
ors of  a  corporation  to  delegate  to  an  executive  officer  the  authority  to 
place  its  property  and  business  under  the  absolute  control  of  a  third 
party,  and  thereby  divest  themselves  of  the  duty  which  the  law  has 
imposed  upon  them.  The  statutes  of  Missouri  require  that  the  prop- 
erty and  business  of  a  corporation,  like  the  one  under  consideration 
(a  publishing  company)  shall  be  controlled  and  managed  by  directors, 
and  also  authorize  them  **  to  appoint  such  subordinate  officers  and 
agents  as  the  business  of  the  corporation  may  require."  The  court 
held  that  a  contract  whereby  the  president  of  a  corporation  was  in- 
trusted with  the  management  of  its  entire  business,  did  not  amount  to 

1  Somers  v.  Somers,  89  Kan.  182;  name  of  the  Consolidated  Steel  and 
Green  v.  Green,  68  N.  W.  Rep.  947.  Wire  Co.  v.  Murray,  80  Fed.  Bep.  811. 

<  The  case  is  reported  under  the  *  89  S.  W.  Rep.  490. 
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a  delegation  of  corporate  rights  and  powers,  bat  was  a  mere  authoriza- 
tion of  the  president  to  perform,  as  agent  for  the  corporation  and  in  its 
name,  the  business  which  it  was  authorized  to  transact,  and  that  it  was 
not  illegal. 


Carriers  of  PASssNasRS :  Liabilftt  of  Railwat  Companies  where 
Trains  are  Hired  to  Excursiomists  —  General  Liabilitt  of  Con- 
NBCTiNa  Roads  in  Such  Cases  —  Protectino  Female  Passenger  from 
Insult  and  Abuse. —  In  the  case  of  Collins  v.  Texas  &c,  R.  Co.<}  the 
Court  of  Civil  Appeals  of  Texas  decided  the  following  propositions  :— 

1.  Where  an  association  makes  a  contract  with  a  railroad  company  for  a  cer- 
tain consideration  to  transport  excursionists  over  Its  road  and  another  road  for 
the  benefit  of  both  companies,  both  sharing  eqnaily  in  the  profits,  both  com- 
panies are  jointly  and  severally  liable  for  damages  occasioned  by  the  neglect  of 
either  In  the  performance  of  duty  Imposed  by  law  on  carriers  of  passengers. 

2.  Where  a  railroad  company  hires  Its  trains  to  an  association  for  an  excur- 
sion, the  association  selling  the  tickets  to  the  passengers,  the  railroad  company 
is  liable  if  it  fails  to  protect  female  passengers  on  the  train  from  insult  and 
abuse. 


Will:  Power  of  Appointment  —  ExECunNO  the  Power  by  Detis- 
iNa  IN  Fraud  of  Creditors. —  In  the  case  of  Friedman  v.  Butters^^ 
the  Supreme  Court  of  Appeals  of  Virginia  hold  that  where  a  testator 
willed  his  property  to  his  wife  during  widowhood,  with  absolute  power 
to  dispose  of  it  by  will,  which  power  the  widow  executed  by  devising 
the  property  to  volunteers,  leaving  debts  of  her  own  unprovided  for, 
the  property  so  devised  became  a  part  of  her  estate  on  her  death,  sub- 
ject to  the  claims  of  her  creditors.  The  reason  is  that  where  a  person 
has  a  general  power  of  appointment,  either  under  a  deed  or  a  will,  and 
executes  this  power,  the  property  appointed  is  deemed  in  equity  to  be  a 
part  of  his  assets  and  subject  to  the  demand  of  his  creditors,  in  prefer- 
ence to  the  claims  of  his  voluntary  appointees  or  legatees.^ 


Common  Law  MABRiAaES. — It  seems  that  common  law  marriages 
are  flagrant  in  Texas  and  some  other  American  jurisdictions.  What 
oonstitQtes  such  a  marriage,  though  a  matter  of  common  learning  to 

1  89  8.  W.  Bep.  648.  U.  8.  844.    Other  decisions  cited  by 

<  26  S.  B.  Bep.  845.  the  Virginia  Court  are  to  a  similar 

*  Citing  Brandies  v.    Cochran,  121     effect. 
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the  legal  profession,  may  be  a  question  possessing  some  curiosity  to 
the  uninitiated,  and  especially  to  the  law  student.  In  the  case  of 
Simons  v.  Simons^  lately  decided  in  the  Court  of  Civil  Appeals  ol 
Texas,^  a  common  law  marriage  is  thus  defined  by  the  court,  speaking 
through  Mr.  Justice  Williams :  — 

It  is  now  definitely  settled  in  this  State  that  a  marriage  according  to  tiie 
common  law  is  valid,  whether  the  statutory  reg^olations  on  the  subject  are  ob- 
served or  not.*  To  constitute  such  a  marriage,  it  requires  only  the  agreement 
of  the  man  and  woman  to  become  then  and  thenceforth  husband  and  wife. 
When  this  takes  place,  the  marriage  is  complete.  There  are  certain  states  of 
fact,  which  under  the  rules  of  evidence,  are  held  to  prove  tlie  existence  of  the 
marriage,  that  are  sometimes  mistaken  for  the  marriage  itself.  Thus,  recog- 
nition of  and  cohabitation  with  each  other  as  man  and  wife  are  sometimes 
spoken  of,  and  are  spoken  of  in  the  charge  in  this  case,  as  constituting  mar- 
riage, when  they  are  simply  facts  which  go  to  prove  the  agreement  or  consent 
by  which  the  marriage  is  so  accomplished.  Marriage  may  be  proven  by  other 
evidence  besides  these  facts,  and  on  the  other  hand,  the  facts  may  exist  when 
there  is  in  truth  no  marriage.*  There  is  a  doctrine  of  the  law  which  is  some- 
times treated  as  defining  a  marriage  of  a  character  distinct  from  that  which  is 
just  explained,  viz.,  that  a  promise  of  marriage,  followed  by  carnal  intercourse, 
of  itself  constitutes  marriage.  The  doctrine  is  thus  stated  by  Mr.  Bishop :  *'  It 
is  that,  where  parties  are  under  an  agreement  of  future  marriage,  if  then  they 
have  copula,  which  is  lawful  in  the  marriage  state  alone,  they  are  presumed,  in 
the  absence  of  any  showing  to  the  contrary,  to  have  arrived  at  the  period  of 
actual  marriage,  or  to  have  transmuted  their  future  to  a  present  promise 
because  the  law  always  leans  to  the  good,  rather  than  the  evil,  construction  of 
equivocal  acts."  Hence,  in  a  form  of  expression  common  In  the  books,  one  of 
the  methods  of  contracting  marriage  is  said  to  be  '*  per  verba  defuturo  am 
copula,^*  ^  This  doctrine,  properly  understood,  only  enforces  the  rule  that  a 
man  and  woman  becoming  husband  and  wife  by  consenting  presently  to  so 
become,  and  that  the  promise,  followed  by  the  copula,  simply  prove  such  coik 
sent,  in  the  absence  of  rebutting  evidence.  This  is  clearly  shown  by  the  author 
quoted.*  A  man  and  woman  may  be  under  engagement  to  marry,  and  may  still 
have  illicit  intercourse,  without  becoming  husband  and  wife;  but  the  promise, 
foUowed  by  the  intercourse,  raises  the  presumption  that  the  latter  is  lawful, 
and  hence  that  the  parties  have  consummated  their  engagement.  The  verdict 
and  judgment  in  this  case  are  evidently  based  upon  the  belief  that  the  plaintiif 
and  defendant  were  not  husband  and  wife  when  the  property  was  acquired. 
The  evidence  does  not  warrant  such  a  conclusion.  It  shows,  without  contra- 
diction, that  the   parties  agreed  to  marry,  and  that  they  thereafter   lived 

»  89  8.  W.  Rep.  689.  v.  State  (Tex.  Cr.  App.),  29  S.  W.  798; 

>  Chapman   o.   Chapman,  86  Tex.  Cumby  v,  Henderson,  6  Tex.  Civ.  Af^ 

641;   83  S.    W.  871;   Id.    (Tex.   Civ.  519;  25  S.  W.  678. 
App.)  82  S.  W.  564;  Ingersol  v.  Mc-  *  Lewis  v.  Ames,  44  Tex.  819. 

WiUie  (Tex.  Civ.  App.),  80  S.  W.  56;  *  1  Bish.  Mar.  &  Div.,  §  258. 

Id.  (Tex.  Sup.)  80  S.  W.  869;  Holder  «  1  Bish.  Mar.  &  Div.,  §§  258-859. 
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together,  recognising  and  treating  each  other  as  hnsband  and  wife.  Under  the 
principles  stated,  it  must  be  held  that  they  were  married.  Even  if  no  promise 
wereshown,  the  presumption  of  the  innocence  of  their  intercoiirse  would  apply, 
and;  as  the  evidence  stands,  would  admit  of  no  other  conclusion.^ 


Fbaudulemt  Comvetanobs:  Deeds  of  Teust  and  Subsequent 
Amionmshts  fob  Cbeditobs  when  Construed  Sepabatelt. —  In  HiU  y. 
Eyan  Grocery  Co,^  the  United  States  Circuit  Coart  of  Appeals  for  the 
Fifth  Circuit  bad  occasion  to  consider  a  question  which  is  frequently 
perplexing  the  State  courts,  and  resolved  it  by  holding  that  whether  two 
instruments,  in  any  case,  shall  be  considered  as  one,  and  construed 
together,  depends  on  the  nature  of  t^e  transaction ;  the  relation  of  the 
writings  to  each  other ;  the  time  of,  and  the  circumstances  attending, 
their  execution;  and,  as  applied  to  deeds  of  trust  and  assignments, 
executed  pursuant  to  the  Mississippi  statutes,  whether  the  one  was 
made  in  support  of  the  other,  and  had  the  taint  of  actual  or  construc- 
tive fraud.  Applying  this  doctrine  to  the  facts  before  them,  the  court 
held  that  where  a  deed  of  trust  was  accepted  by  the  grantee  as  security 
for  an  actual  indebtedness,  in  good  faith,  and  in  ignorance,  until  some 
hours  later,  of  an  assignment  for  benefit  of  creditors  made  by  the 
grantor  about  the  same  time,  the  two  instruments  were  to  be  regarded 
as  separate  and  distinct,  and  that  the  trust  deed  was  valid.  This 
conclusion  is  enforced  by  a  clear  and  learned  opinion  written  by  Mr. 
District  Judge  Maxey. 


Constttutional  Law  :  Elections  —  Denial  of  Right  of  Suffrage 
TO  Women  Not  a  Violation  of  a  Constitutional  Right. —  Some  of 
the  women  who  are  struggling  for  the  right  of  suffrage  exhibit  a  great 
deal  of  courage,  although  it  may  not  be  properly  blended  with  discre- 
tion. In  the  case  of  Ootigar  v.  Timberlake,^  recently  decided  in  the 
Supreme  Court  of  Indiana,  the  plaintiff  sued  the  defendant  and  others, 
who  constituted  a  board  of  election,  for  damages  for  denying  to  her  the 
right  to  vote  at  the  presidential  election  of  1896.  The  right  was 
claimed  upon  constitutional  grounds.  Although,  since  the  decision  of 
the  Supreme  Court  of  the  United  States  in  Minor  v.  Happersett^  the 
subject  must  be  regarded  as  somewhat  hackneyed,  yet  in  this  case  Mr. 

1  Nixon  V,  Catae  Co.,  84  Tex.  ill ;  <  78  Fed.  Rep.  21. 

19  S.  W.  660;  1  Bish.  Mar.  &  Div.,  §§  *  46  N.  E.  Rep.  889. 

487-489.  *  21  WaU.  (U.  S.)  162. 
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Justice  Hackney,  in  giving  the  opinion  of  the  court,  entered  into  a  long 
disquisition  on  Uie  constitutional  aspects  of  the  question,  and  oondaded 
in  the  following  paragraph: — 

We  are  not  prepared  to  say,  under  the  existhig  social  conditions,  considering 
the  marked  intellectual  advancement  of  women  since  the  adoption  of  the  pres- 
ent constitntion,  that  the  elective  franchise  should  not  be  given  them.  There 
are  many  questions  to  be  settled  by  the  ballot  which  would  enlarge  the  sphere 
of  freedom,  would  advance  the  morals  and  enlighten  the  burdens  of  hnmanl^, 
would  redeem  homes  from  the  wreckf ul  influences  of  intemperance,  and  would 
stay  the  mad  pace  of  partisan  bias  and  corruption;  but  to  what  extent  the  baDot 
in  the  Ixands  of  women  would  tend  to  increase  or  to  destroy  their  present  great 
influence  in  the  affairs  of  man,  the  home  and  the  State,  cannot  be  known  in  ad- 
vance of  the  experiment.  Whatever  the  personal  views  of  the  justices  upon 
the  advisability  of  extending  the  franchise  to  women,  all  are  agreed  that  under 
the  present  constitution  it  cannot  be  extended  to  them.  The  judgment  of  the 
lower  court,  in  sustaining  the  demurrer  of  the  appellee  to  the  appellant's  com- 
plaint for  damages  in  denying  her  the  right  to  vote,  is  affirmed. 


Natcbauzation  of  Aliens:  Right  of  Dark  Races  to  Amkricar 
Naturalization. — The  right  of  a  Mexican  to  be  naturalized  in  Uiis 
country  seems  never  to  have  been  determined  until  the  recent  case  of 
Be  Roderiguez.^  In  tliis  case  Judge  Mazey  decides  that  '*  whatever 
may  be  the  status  of  the  applicant  viewed  solely  from  the  standpc^t  of 
the  ethnologist,  he  is  embraced  within  the  spirit  and  intent  of  our  laws 
upon  naturalization." 

The  right  of  a  Chinaman  to  be  naturalized  was  denied  in  Re  Ah  Tup,* 
before  Congress  had  expressly  prohibited  such  naturalization.  The 
right  of  a  native  of  British  Columbia  of  half  Indian  blood  to  be  natural- 
ized was  also  denied  in  Re  Camille.^  The  same  was  decided  in  respect 
to  a  native  of  the  Sandwich  Islands  whose  ancestors  were  Kanakas,  in 
Re  Kanaka  Nian.^  A  Japanese  was  denied  naturalization  in  Re  Saito,^ 
and  a  dark  yellow  native  of  Burmah  was  rejected  in  Re  San  C.  Po.^ 
Except  persons  of  African  nativity  or  African  descent,  only  '*  free 
white  persons''  can  be  naturalized  under  U.  S.  Rev.  Stat.^  Judge 
Maxey's  decision  is  the  first  which  extends  the  meaning  of  these  words 
beyond  their  strict  construction.  —  Case  and  Comment, 

1  81  Fed.  Rep.  887.  *  62  Fed.  Bep.  1S6. 

«  6  Sawyer,  156.  •  7  Misc.  (N.  T.)  471. 

*  6  Fed.  Bep.  956.  ^  §  2169. 
«  4  L.  R.  A.  726. 
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The  Associated  Pbbss's  News  Monopolt:  Judicial  Expressions  of 
Ofihion  Thereon  in  the  United  States  Circuit  Court  of  Appeals. — 
Our  readers  will  recall  the  decision  of  Mr.  Federal  District  Judge 
Lochren  rendered  about  a  year  ago  at  St  Paul,  in  the  United  States 
Circuit  Court  in  the  case  of  the  Minnesota  Tribune  Company  y.  The 
Associated  PressA  The  Tribune  Company  claimed  an  exclusive  right 
to  the  news  service  of  the  Associated  Press  at  St.  Paul,  under  a  con- 
tract with  that  corporation ;  whereas  the  Associated  Press  had  admitted 
to  its  news  service  a  rival  journal  published  within  the  news  field  of  the 
Thihune^  called  the  Minneapolis  Times.  The  object  of  the  suit  was  to 
restrain  the  Associated  Press  from  furnishing  its  news  service  to  the 
latter  paper  in  violation  of  its  alleged  contract  with  the  plaintiff  cor- 
poration. The  court  held,  upon  the  construction  of  the  contracts  sub- 
sisting among  the  parties,  that  the  plaintiff  had  failed  to  make  out  a 
case,  and  dismissed  the  bill.  An  appeal  was  taken  to  the  United  States 
Court  of  Appeals  for  the  Eighth  Circuit,  sitting  at  St.  Paul.  Messrs. 
Munn  and  Thygeson  represented  the  plaintiif,  appellant,  and  Mr. 
Cohen  represented  the  defendant.  At  the  close  of  the  argument  Mr. 
Justice  Brewer,  who  presided,  made  a  suggestion  indicating  quite 
clearly  his  position  relative  to  the  monopolistic  feature  of  the  con- 
tract in  controversy.  Neither  Mr.  Munn  nor  Mr.  Cohen,  during 
their  arguments  to  the  court,  in  any  way  mentioned  this  feature  of 
the  contract;  but,  as  the  argument  was  about  to  close,  Mr.  Justice 
Brewer,  in  substance,  said:  '^ Before  you  close.  Gentlemen,  I 
want  to  call  your  attention  to  the  question  whether  or  not  the  con- 
tract in  suit  is  a  violation  of  the  Anti-Trust  Law."  To  this  Mr. 
Cohen  responded:  **We  do  not  desire  to  raise  that  question.  The 
Tery  life  and  existence  of  the  Associated  Press  depends  upon 
its  exclusive  or  semi-exclusive  character  and  the  Associated  Press 
does  not  desire  to  raise  any  such  controversy.'*  Mr.  Justice  Brewer 
then  asked  this  question:  *'  Will  a  court  of  equity,  even  though  both 
parties  consent,  enforce  a  contract  which  manifestly  creates  a  monop- 
oly?" The  case  was  finaUy  decided  on  Monday,  November  22d,  at 
St.  Louis,  Mr.  Circuit  Judge  Thayer  writing  the  opinion  of  the  court. 
The  judgment  of  Mr.  District  Judge  Lochren  was  affirmed.  The  ground 
of  affirmance  was  somewhat  different  from  that  upon  which  the  case 
had  been  decided  in  the  court  below ;  but  the  opinion  contains  what  the 
profession  are  entitled  to  regard  as  a  strong  intimation  that,  if  this 
ground  had  not  been  sufficient  for  the  government  of  the  case,  the 
court  would  have  affirmed  the  judgment  on  the  ground  that  the  court 

1  77  Fed.  Rep.  8M. 
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of  equity  will  not  lend  its  aid  to  the  support  of  a  monopolj.  h 
conclnding  the  opinion  of  the  court,  Mr.  Circuit  Judge  Thayer  !ued 
the  following  language: — 

If  we  had  not  reached  the  conclnslon  heretofore  announced  that  the  bOl  o( 
complaint  was  properly  dlsmlsHed,  we  should  then  feel  compelled  to  consider  a 
further  question  which  is  not  touched  hy  the  hrlefs  nor  by  the  oral  argomenti, 
and  that  is  whether  a  court  of  equity  should  in  any  eventy  undertake  to  spedl- 
cally  enforce  and  perpetuate  a  monopoly  of  the  news,  by  limiting  the  seryice  of 
news  reports  to  a  single  newspaper  in  a  large  city  and  placing  it  within  tiie 
power  of  the  proprietor  of  such  newspaper  to  prevent  other  newspapers  froa 
having  access  to  the  same  sort  of  information.  The  fact  that  the  connsel  hxn 
not  seen  fit  to  raise  or  discuss  this  question,  and  the  fact  that  the  bill  was  dis- 
missed on  other  grounds,  renders  it  unnecessary  to  consider  it  or  to  express  so 
opinion  thereon. 


Injunction:  RBSTRAiNiNa  Ticket  Broksbs  fbom  Sbluno  Urusid 
Portions  of  Railway  Tickets.  —Another  advance  of  equity  jan8{mi- 
dence  is  made  by  the  decision  of  Judge  Clark  in  the  United  SUtes 
court  at  Nashville,  Tennessee,  granting  an  injunction  to  prevent  scalp- 
ers from  buying,  selling,  or  otherwise  dealing  in  retarn  couponfl  of 
non-transferable  round-trip  tickets.  The  question  arose  in  respect  to 
special  tickets  sold  for  the  Nashville  Exposition  at  one-tfaird  the  nsoal 
rates,  with  a  clear  and  distinct  agreement  that  they  should  not  be  used 
except  by  the  original  purchasers.  The  scalpers  were  dealing  in  the 
return  coupons  and  some  of  them  were  aiding  the  purchasers  to  deceive 
the  railroad  companies  and  obtain  transportation  by  falsely  claiming  to 
be  the  original  purchasers.  On  account  of  this  some  of  the  leading 
railroads  had  refused  to  continue  to  sell  the  low  rate  tickets  and  others 
were  threatening  to  do  the  same.  The  success  of  the  Exposition  was 
to  some  degree  involved  in  the  effort  to  break  up  this  fraudulent  traffic 
of  the  scalpers.  Actions  at  law  against  the  scalpers  were  plainly  an 
inadequate  remedy. 

As  to  the  novelty  of  such  an  application  for  an  injunction,  the  comt 
says :  ^'  This  argument  carried  to  its  full  logical  result  would  have  pre- 
vented the  enunciation  of  the  first  equitable  principle  and  tiie  estab- 
lishment of  the  first  equitable  preoedent  for  the  preventive  remedy. 
It  is  indeed  an  age-worn  argument.  It  has  been  employed  from  tiie 
beginning  of  equity  jurisprudence  as  a  part  of  the  objection  to  the 
extension  of  the  equitable  remedy  to  new  conditions  and  new  cases. 
This  is  the  well-known  history  of  the  subject.  Of  course,  this  conten- 
tion has  been  overruled  and  precedent  after  precedent  established  from 
time  to  time  to  meet  new  conditions  and  to  do  full  justice,  until  die 
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argament  has  long  since  lost  most  of  its  force,  although  it  is  still  rnain^ 
tained  in  form. 

The  injunction  was  not  granted  against  the  business  of  scalpers  gen- 
erally, but  *'  only  in  respect  to  the  centennial  low-rate  tickets  duly 
signed  by  the  original  purchaser  in  ink  and  not  in  pencil  and  not  by 
initial.*' —  Case  and  Comment* 


Fraud  :  Sale  of  Bonds  —  False  Rbpresbmt ations  that  Bonds  are 
First  Mortgage  Bonds — Liabiutt  of  Persons  IIaking  Representa- 
tion.—  In  the  case  of  Bank  of  Atchinson  County  v.  Byersy^  decided  by 
the  Second  Division  of  the  Supreme  Court  of  Missouri,  in  May  last,  the 
court  had  to  deal  with  a  question  which  has  been  before  the  English 
and  American  courts  in  a  good  many  cases.  The  question  has  arisen 
with  reference  to  prospectuses  put  forth  by  the  promoters  or  directors 
of  corporations,  making  certain  representations  respecting  the  value  of 
the  shares  of  such  corporations,  intended  to  induce  the  public  to  pur* 
chase  the  shares.  It  has  also  arisen  with  reference  to  prospectuses  put 
forth  making  representations  intended  to  induce  the  public  to  become 
purchasers  of  corporate  bonds ;  and  it  is  now  applied  in  a  case  where 
the  representations  were  printed  in  the  form  of  indorsements  upon  the 
bonds  themselves.  The  doctrine  announced  by  the  courts  in  these 
cases,  and  agreed  upon  with  some  slight  dissent,  is  to  the  effect  that, 
where  a  man  puts  forth  a  lie  and  circulates  it  before  the  public,  intend- 
ing to  deceive  anyone  whom  his  bait  may  catch,  into  investing  in  cor- 
porate shares,  bonds,  or  any  other  commodity,  and  the  lie  does  catch 
and  deceive  someone  to  his  damage,  the  latter  has  an  action  for  dam- 
ages, on  the  footing  of  deceit,  against  the  person  putting  forth  and  cir- 
culating the  lie,  irrespective  of  the  question  whether  such  person 
intended  to  deceive  the  particular  person  who  in  fact  was  deceived. 
The  leading  case  on  the  subject,  it  will  be  recollected,  is  Derry  v.  Peek.^ 
In  that  case  Lord  Herschel  laid  the  law  down  thus,  in  language  which 
the  Supreme  Court  of  Missouri  now  quote  and  approve : — 

I  think  the  authorities  establish  the  following  propositions:  First.  In 
order  to  sastain  an  action  for  deceit,  there  must  be  proof  of  fraud,  and  nothing 
short  of  that  will  suffice.  Secondly.  Fraud  is  proved  when  it  is  shown  that  a 
false  statement  has  been  made  (1)  knowingly,  or  (2)  without  belief  in  its  tmth, 
or  (S)  recklessly  careless  whether  It  be  true  or  false.  Although  I  have  treated 
the  second  and  third  as  distinct  cases,  I  think  the  third  is  but  an  instance  of 
the  second,  for  one  who  makes  a  statement  under  such  circumstances  can  have 

1  41  N.  W.  Rep.  825.  «  14  App.  Cas.  374. 

VOL.   XXXI.  60 
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no  real  belief  In  the  tmth  of  what  he  states.  To  prevent  a  false  statement 
being  fraudulent,  there  mnst,  I  think,  always  be  an  honest  belief  In  Its  tmth. 
And  this  probably  covers  the  whole  ground,  for  one  who  knowingly  alleges  that 
which  Is  false  has  obviously  no  such  hdhest  belief.  Thirdly.  If  fraud  be 
proved,  the  motive  of  the  i>erson  guilty  of  it  is  Immaterial.  It  matters  not  that 
there  is  no  intention  to  cheat  or  injure  the  person  to  whom  the  statement  is 
made. 

The  case  also  enforces,  with  a  considerable  citation  of  judicial  aa* 
thority  and  with  very  clear  and  cogent  reasoning,  the  proposition  that, 
where  the  representation  which  is  put  forth  is  plainly  false,  or  where  it 
is  put  forth  without  knowledge  or  re&sonable  ground  for  beUeving  that 
it  is  true,  the  person  who  puts  it  forth  is  presumed  to  intend  the  natural 
consequences  of  his  act;  which  results  in  the  conclusion  that  he  in- 
tended to  defraud  anyone  whom  his  false  representation  might  catch, 
including  the  person  suing  him  for  the  deceit.^  The  application  of 
these  principles  to  the  case  at  bar  had  the  effect  of  holding  certain  per- 
sons who  had  negotiated  certain  bonds,  which  carried  the  indorsement 
that  tbey  were  j^rsf  mortgage  debenture  bonds,  to  persons  believing  that 
they  were  such ;  whereas  only  a  portion  of  them  were  used  in  clearing 
off  the  first  mortgage,  and  as  to  the  balance  they  remained  second 
mortgage  bonds, —  liable  to  the  purchaser  of  such  bonds  for  the  dam- 
ages sustained  by  him  through  their  deceit  in  putting  forth  this  false 
and  fraudulent  representation,  inducing  him  to  become  a  purchaser  of 
the  bonds.  The  opinion  is  written  by  Mr.  Justice  Burgess.  It  is  ex- 
cellent in  matter  and  in  manner,  and  tends  to  enhance  the  solid  reputa- 
tion which  that  excellent  judge  is  building  up.  It  is  concurred  in  by 
Gantt,  P.  J. ,  and  Sherwood,  J. 


1  Among  the  cases  cited  by  the 
Ck>urt  to  this  effect  are:  Cowley  o. 
Smith,  46  N.  J.  L.  880;  Dulaney  o. 
Rogers,  64  Mo.  203;  Snyder  v,  Free> 
114  Mo.  875;  «.  c.  21  S.  W.  Rep.  847; 
Babcock  v,  Eckler,  24  N.  Y.  628;  Clark 
9.  Bdgar,  84  Mo.  110;  Bruff  v,  Mali,  86 


N.  Y.  200;  Morgan  v.  Skiddy,  62  N.  Y. 
819;  Bartholomew  o.  Bentley,  15  Ohio, 
659;  Clarke  o.  Dickson,  6  C.  B.  (N.  s.) 
458;  Railroad  Co.  o.  Kisch^  L.  B.  2  H. 
L.  100;  Nash  v.  Trust  Co.,  159  Iftass. 
440;«.  c.  84N.  B.  625. 
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COEEESPONDENCE, 


AN  EXPLANATION  ABOUT  THE  SUQAB  TBUST  CASES. 

To  iM  Editors  of  the  American  Law  Beview: 

I  have  naturally  read  with  mach  interest  the  article  in  the  Joly-Angnst 
number  of  the  Bbtibw  on  the  Sugar  Trust  cases,  with  six  of  which  I  had  to  do 
as  United  States  Attorney  for  the  District  of  Columbia;  and  I  deem  it  my  duty 
to  ask  the  opportunity  to  correct  an  impression  likely  to  have  been  created  by 
the  writer's  quotation  from  the  words  of  Senator  Allen  in  debate  in  the  Senate 
on  July  6th,  1897. 

Having  spoken  of  the  trial  of  Chapman  before  Bfr.  Justice  Cole,  which  trial 
resulted  in  conviction,  and  having  also  in  the  debate  alluded  to  Mr.  Justice 
Cox,  another  member  of  the  Supreme  Court  of  the  District  of  Columbia,  Senator 
Allen  said,  as  correctly  quoted  in  the  article:  *<  Finally  Chapman  went  to  jail  as 
a  consequence  of  his  violation  of  that  law.  That  was  not  altogether  to  the 
satisfaction  of  Mr.  Havemeyer  and  his  other  associates.  By  some  means  un- 
known to  me.  Sir,  a  change  of  forum  took  place.  Cole  and  Cox  were  set  aside, 
and  a  judge  by  the  name  of  Bradley  appeared  on  the  Bench  to  try  the  remainder 
of  the  indicted  persons.  They  were  put  upon  trial  and  acquitted  as  rapidly  as 
the  cases  were  called  and  the  juries  could  be  impaneled." 

Senator  Allen's  plain  insinuation  Is  that  there  was  some  improper  change  of 
forum  in  the  premises.  The  simple  truth  is  that  the  Supreme  Court  of  the 
District  of  Columbia,  which  consists  of  six  justices,  has  an  annual  assignment 
of  the  justices  made  in  January  of  each  year;  and  Justice  Cole  happened  in  due 
course  to  be  holding  a  criminal  court  when  Chapman  was  tried,  and  when  the 
other  defendants  were  tried  both  Chief  Justice  Bingham  and  Justice  Bradley 
happened  to  be  holding  criminal  courts.  The  assignment  under  which  the 
justices  last  named  were  so  holding  criminal  courts  was  made  by  due  order  of 
the  entire  court  in  that  behalf  on  January  4th,  1897.  Chapman's  case  was 
decided  by  the  Court  of  Appeals  of  the  District  of  Columbia  on  the  demurrer 
January  7th,  1895.1  The  rulings  of  Justice  Cole  on  the  merits  in  that  case  were 
affirmed  by  the  Court  of  Appeals  of  the  District  of  Columbia  April  7th,  1896.> 
Chapman's  appeal  to  the  Supreme  Court  of  the  United  States  was  dismissed  by 
that  court  November  80, 1896,'  and  his  petitions  for  the  vnrits  of  habeas  corpus 
and  certiorari  in  that  court  were  finally  refused  by  it  April  19th,  1897.^  A 
former  petition  of  Chapman  for  habeas  corpus  was  denied  by  the  Supreme 
Court  of  the  United  States  February  4th,  1895.* 

It  thus  appears  that  when  the  Supreme  Court  finally  disposed  of  Chapman's 

1  6  D.  0.  App.  132.  S  164  U.  8.  438.  •  106  U.  8.  211. 

a  8  D.  0.  App.  802.  «  166  U.  8.  661-721. 
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case  the  jastices  of  the  Supreme  Court  of  the  District  of  Columbia  had,  for 
more  than  three  months,  been  holding  the  courts  to  which  they  had  been 
respectively  assigned  by  the  order  of  assignment  of  January  4th,  1897,  and  when 
I  called  for  trial  the  cases  of  the  other  Sugar  Trust  defendants  I  had  to  choose 
between  Chief  Justice  Bingham  and  Justice  Bradley;  and,  following  the  practice 
and  observing  the  proprieties  of  the  situation,  I  applied  first  to  the  Chief 
Justice,  who,  in  addition  to  being  the  Chief  Justice,  was  holding  the  branch  of 
the  criminal  court  designated  as  Division  No.  1 ;  and  the  Chief  Justice,  being  in 
temporarily  infirm  health  and  foreseeing  the  magnitude  of  the  labor  entailed  by 
the  trial  of  the  cases,  asked  to  be  excused  from  their  trial  and  that  Justice 
Bradley  be  requested  by  me  to  try  them. 

In  this  way,  and  in  this  way  only,  it  happened  that  the  cases  were  tried  by 
Justice  Bradley  instead  of  by  any  other  member  of  the  court.  Until  after  my 
request  of  the  Chief  Justice  in  the  first  instance  and  of  Justice  Bradley  in  the 
end,  no  other  member  of  the  court,  and  no  one  of  the  defendants  or  their 
counsel  knew  before  which  of  the  two  justices  the  cases  would  be  called; 
and  after  it  was  settled  by  the  Chief  Justice,  Justice  Bradley  and  myself 
that  the  cases  were  to  be  tried  by  Justice  Bradley,  it  was  not  within  the 
power  of  the  defendants  or  their  counsel  or  any  other  justice  of  the  court  to 
change  the  forum;  and  the  most  that  could  have  been  done  by  any  of  the 
defendants  or  their  counsel  was  to  apply  for  a  postponement,  and  to  have 
changed  the  forum,  fixed  as  above  related,  a  postponement  beyond  the  current 
year  would  have  been  necessary.  Such  a  thing  was  not  attempted,  and  if 
attempted  would  have  been  futile. 

I  make  this  communication  from  a  sense  of  right  and  wholly  without  color  as 
respects  any  opinion  that  may  be  had  as  to  the  merits  and  proprieties,  or  the 
contrary,  of  the  conduct  of  the  trials;  and  as  the  writer  of  the  article  in  the 
RsviKW  refers  to  a  letter  received  from  me,  I  take  pleasure  in  sending  you  a 
copy  of  the  same,  to  be  printed  by  you  in  connection  herewith,  if  in  your  judg- 
ment desirable.  Yours  respectfully, 

HxNBT  £.  Davis. 
Washikotom,  D.  C. 

[The  letter  above  referred  to  was  merely  a  history  of  the  cases,  without  any 
criticism  of  the  court  or  its  rulings,  and  its  publication  does  not  seem  ; 
sary.  —  Eds.  Am.  Law  Rky.] 


BIGHT  OF  DIRECTORS  TO  PREFER  THEMSELVES  AS  CREDITORS. 

To  the  EdUoTi  of  the  American  Law  Bevieto: 

Is  not  the  criticism  in  your  September-October  numl>er  of  BuUer  v.  Barri9cm 
A  Co.f^  not  only  erroneous,  but  even  conceding  the  contention  to  be  correct,  tliat 
the  funds  of  an  insolvent  corporation  are  strictly  a  tmtt  fund  for  ail  creditors, 
too  harsh,  viz.,  that  these  directors  in  particular  acted  against  *^  good  conscience 
and  common  honesty." 

They  had  advanced  money  (|100,000)  in  good  faith  to  assist  and  carry  on  the 

1  41  8.  W.  (Mo.)  225. 
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boBiness  of  the  company.  Being  directors  and  knowing  the  condition  of  the 
company,  they  would  not  have  done  this  and  increased  their  investment  in  it 
nnless  they  had  a  confident  expectation  that  these  loans  wonld  have  extricated 
the  company  from  its  difflcnlties  and  enabled  it  to  pay  all  its  debts.  When  this 
failed  they  suspended  operations  and  remained  in  this  condition  for  four  years; 
having  practically  paid  all  the  debts  of  the  company  except  that  held  by  Bntler, 
of  which  they  knew  nothing,  till  jnst  before  they  secured  themselves.  During 
these  four  years  Butler  could  have  filed  a  creditor's  bill  asking  the  appointment 
of  a  receiver  and  the  application  of  the  funds  of  the  company  to  all  its  credit- 
ors. On  the  contrary,  he  remained  quiet,  for  four  years  and  till  the  directors 
were  about  to  sell  the  property  of  the  company  to  a  new  company,  in  order  to 
pay  the  debt  due  to  them  from  the  proceeds.  The  new  company  was,  it  is  quite 
true,  composed  of  the  directors  who  had  loaned  the  old  company  the  money, 
and  when  they  made  the  transfer  of  the  property  they  knew  of  Butler's  claim 
(92,200,  about) .  Butler  still  did  not  file  a  bill  for  tbe  fair  and  just  distribution 
of  the  assets  of  the  company,  but  obtained  judgment  at  law  for  his  debt,  and 
then  brought  a  bill  to  set  aside  the  conveyance  to  the  new  company,  and  thus  to 
give  priority  to  his  claim  of  $2,200  over  theirs  of  $100,000.  Would  that  have 
been  either  fair  or  just?  Were  not  the  directors  perfectly  justified  in  protect- 
ing themselves  as  far  as  the  law  allowed  them?  The  court  dwells  on  this  fact, 
that  Butler  was  not  seeking,  as  he  could  even  then  have  done,  a  fair  and  jnst 
distribution  of  the  company's  assets ;  but  a  preference  over  all  other  creditors 
and  refused  it.  It  seems  to  me  that  the  Missouri  court  in  this  case  simply 
followed  the  law  laid  down  by  its  great  jurist  who  has  closed  the  century  with 
the  monumental  law  book  of  the  day :  *'  We  therefore  find  the  prevailing  doc- 
trine to  be  that  the  director  of  a  corporation  may  advance  money  to  it,  may 
become  its  creditor,  may  take  from  it  a  mortgage  or  other  security  and  may 
enforce  the  same  like  any  other  creditor,  but  always  subject  to  severe  scrutiny  and 
under  the  obligation  of  acting  in  the  utmost  good  faith."  ^  The  equity  of  the 
directors  was  surely  equal  to  that  of  Butler.  Why,  then,  should  a  court  of 
equity  set  aside  one  of  its  fundamental  principles,  '*  when  there  is  equal  equity 
the  law  must  prevail,"  and  give  preference  to  one  who  was  seeking  to  do 
injustice?    And,  too,  how  does  the  case  differ  from  Ketchum  v.  Duncan?  ' 

Respectfully, 

H.  E.  Young. 
Charlbston,  S.  C. 

Remarks. —  The  writer  of  the  woi^  above  alluded  to  has  never  ad- 
vocated in  that  work,  nor  in  any  other  public  print,  the  doctrine  that 
the  directors  of  a  business  corporation  maj  rightfully  prefer  themselves 
as  its  creditors  over  its  outside  creditors.  The  language  above  quoted 
bears  no  such  construction.  The  writer  was  dealing  with  their  power 
to  make  present  adoances  to  the  corporation  and  to  take  a  present 
security  therefor.  In  the  immediately  preceding  sentence  of  the  very 
same  section  the  writer  uses  this  language:  '*  Nor  should  it  be  tot- 
gotten  that  the  right  of  directors  of  an  insolvent  corporation  to  take 

1  Thompson  Oorporatlont,  Sec  4068.  s  06  U.  S.,  p.  666^ 
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seoority  for  past  advancesj  thereby  preferring  themselvee  o^er  other 
creditors,  stands  on  quite  a  different  footing/'  The  italics,  as  above 
used,  are  so  used  in  the  book.  In  volume  Y.  of  the  same  work  ^ 
the  same  author  devotes  a  chapter  to  the  subject  of  the  power 
of  insolvent  corporations  to  prefer  their  creditors,  a  portion  of 
which  is  devoted  to  combating  Uie  doctrine  that  the  dhrectors  of  an 
insolvent  corporation  can  prefer  themselves  as  creditors.  The  direc- 
tors of  a  corporation  are  always  shareholders.  They  are  hence  pro- 
prietors. When  they  induce  strangers  to  give  credit  to  the  corporation 
they  do  it  for  their  own  benefit  and  profit.  Their  position  toward  such 
strangers  is,  in  substance,  sense  and  Justice,  that  of  partners;  and  the 
doctrine  that  they  should  be  allowed  to  prefer  themselves,  in  the  event 
of  the  insolvency  of  the  corporation,  over  outsiders  whom  they  have 
duped  into  giving  it  credit,  is  just  as  iniquitous  as  it  would  be  to  allow 
partners  so  to  prefer  themselves  out  of  the  partnership  assets  over  the 
creditors  of  the  corporation. 

It  is  possible  that  there  were  circumstances  connected  with  the  case 
of  BuUer  v.  Harrison  Sc.  Co.^  which  did  not  commend  the  case  to  the 
favorable  consideration  of  a  court  of  justice.  But  it  is  not  true,  as 
supposed  by  our  correspondent,  that  ^^  during  these  four  years  BuUer 
could  have  filed  a  creditors'  bill,  asking  the  appointment  of  a  receiver 
and  the  application  of  the  funds  of  the  company  to  off  of  its  credit- 
ors." Butler  could  not,  under  the  laws  of  Missouri,  have  maintuned 
a  creditors'  bUl  until  he  had  recovered  a  judgment  at  law.  He  had  a 
subsisting  contract  with  the  Nova  Scotia  Iron  Company,  under  which 
he  had  the  right  to  certain  royalties  upon  ore  in  his  bank  whether  the 
company  mined  any  or  not.  Those  royalties  were  running  in  his  ixvox 
by  the  mere  efflux  of  time.  He  knew  it  and  the  directors  of  the  com- 
pany who  preferred  themselves  as  its  creditors  knew  it.  He  was  under 
no  obligation  to  stir  himself  while  this  contract,  which  they  had  volun- 
tarily made  with  him,  was  running  in  his  favor.  He  had  a  right  to 
wait  as  long  as  he  did,  and  then  sue  for  all  past  royalties  which  had 
accrued  and  which  the  company  did  not  pay,  and  recover  the  judgment 
which  he  did  recover.  The  recovery  of  the  judgment  concluded  all 
inquiry  as  to  antecedent  laches. 

The  argument  that  Butler  did  not  file  a  bill  for  the  fair  and  just  dis- 
tribution of  the  assets  of  the  company,  but  obtained  judgment  at  law 
for  his  debt,  and  then  brought  a  bill  to  set  aside  the  conveyance  to  the 
land  company,  and  thus  giving  priority  to  his  claim  of  $2,200  over 
theirs  of  $100,000,  besides  begging  the  question,  proceeds  on  grounds 

1  ff6493,t<fe9. 
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which  are  entirely  illosory.  In  the  first  place,  there  were  no  other 
creditors.  The  opinion  of  the  court  shows  that.  The  whole  argument 
in  the  opinion  of  the  court  that  in  such  a  case  a  creditor  must,  under 
the  trust  fund  doctrine,  proceed,  not  only  for  himself  but  for  all  other 
creditors,  is  an  argument  directed  to  some  case  in  the  clouds.  What 
sense  would  there  be  in  requiring  Butler  to  say  in  his  bill  that  he  filed 
it  for  all  other  creditors,  knowing  that  there  were  no  such  creditors? 
The  course  which  Butler  took  of  levying  his  execution  upon  the  land, 
selling  it,  buying  it  In,  and  then  bringing  the  suit  in  equity  to  remove 
the  obstruction  from  his  title,  is  one  allowed  by  the  laws  of  Missouri, 
unless  this  decision,  or  some  other  very  recent  decision,  has  changed  that 
law.  The  right  of  a  judgment  creditor,  under  such  circumstances,  to 
file  a  bill  for  himself  to  enforce  his  lien  upon  the  property  of  the  debtor, 
wrongfully  conveyed,  ]a  recognized  in  equity  procedure,  and  the  doc- 
trine is  applied  in  such  cases  that  equity  favors  the  diligent  and  not  the 
sleepy.  He  is  not  obliged  to  shake  the  tree  and  allow  somebody  else 
to  come  in  and  help  him  to  pick  up  the  fruit.  The  statute  law  of  Mis- 
souri indicates  the  policy  of  the  State  of  Missouri  on  that  subject  in 
its  relation  to  corporations.  The  judgment  creditor  of  an  insolvent 
corporation  may  proceed  by  motion  for  an  execution  against  one  of  ita 
stockholders,  without  joining  all  and  without  proceeding  for  all  cred-^ 
itors ;  and  he  may,  in  like  manner,  bring  an  action  against  one  of  ita 
stockholders.  These  statutes  indicate  that  the  policy  of  that  law  haa 
never  been  to  shoulder  a  single  creditor  with  the  obligation  of  bringing 
a  general  winding-up  bill.  If  he  were  required  to  do  this,  it  would  be 
tantamount  to  a  denial  of  justice,  especially  in  the  case  of  a  small  cred- 
itor. He  ought  not  to  be  thrown  out  of  court  for  failing  to  assert  the 
rights  of  a  party  that  does  not  see  fit  to  assert  his  own  rights.  Espe- 
cially he  ought  not  to  be  thrown  out  of  court  on  the  mere  speculation  or 
theory  that  he  has  not  brought  suit  for  other  creditors,  when  no  such 
creditors  exist. 

The  decision  in  Butler  v.  Harrison  Jbc.  Co.  was  rendered  by  the 
Ilrst  Division  of  the  Supreme  Court  of  Missouri.  The  whole  court 
consists  of  seven  judges.  The  First  Division  consists  of  four  judges. 
The  decision  was  participated  in  by  four  judges.  All  of  them  con- 
curred in  the  result,  but  only  two  of  them  concurred  in  the  grounds 
stated  in  the  opinion.  The  case  undoubtedly  decides  that  the  direct- 
ors of  a  corporation  may  prefer  themselves  as  its  creditors  over  ita 
outside  creditors.     Beyond  that  it  has  little  value  as  an  authority. 

It  is  proper,  however,  that  a  misapprehension  with  regard  to  this  case 
should  be  corrected.     It  has  been  stated  in  some  of  the  public  prints 
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that  the  three  direotora,  who  preferred  themselves  as  oreditors,  were  at 
the  time  the  sole  stockholders.  This  was  not  strictly  true*  There  were 
six  or  seren  stockholders  when  the  corporation  was  originally  oq^faniaed, 
and  some  stock  was  held  by  others  than  these  three  directors  at  the 
time  when  it  was  wonnd  up.  But  we  have  been  told  by  a  gentleman  in 
a  position  to  know,  that  at  the  time  when  the  conveyance  assailed  by 
Bntler  was  made  to  the  three  directors  named,  they  held  substantially 
all  the  stock.  We  cannot  see  that  their  position  should  be  regarded, 
in  the  eye  of  a  conrt  of  equity,  which  looks  to  the  substance  of  things, 
in  the  slightest  degree  different  from  that  of  partners  who  undertake  to 
prefer  themselves  as  creditors,  in  respect  of  past  advances,  out  of  the 
assets  of  the  partnership,  it  being  insolvent,  in  advance  of  its  outside 
creditors.  Such  a  doctrine,  in  respect  of  partnership,  has  never  been 
listened  to  in  a  court  of  justice. 

What  we  have  written  upon  this  question  has  not  been  intended  in 
any  way  to  redect  on  the  Supreme  Court  of  Missouri.  The  writer  of 
this  note  feels  a  pride  in  that  court  and  a  sense  of  allegiance  to  it.  The 
judge  who  wrote  the  opinion  of  the  court  in  Butler  v.  Harrison  Sc 
Mining  Co.^  is  the  youngest  judge  on  that  bench,  both  in  years  and 
term  of  service.  He  is  capable,  faithful,  and  industrious,  and  is 
making  an  excellent  record.  It  is  not  a  question  of  men,  but  a  mere 
question  of  legal  doctrine ;  and  it  is  no  more  than  fair  to  say  that  sev- 
eral enlightened  courts  take  the  same  view  of  the  question  idiieh  is 
taken  by  the  Supreme  Court  of  Missouri. 
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xxzli. 

The  Table  of  Contents  of  this  yolume  presents  a  great  variety  of  topics: 
Executor,  Executor  De  Son  Tort,  Extradition,  Family  Arrangement,  Ferry,  Fish' 
ery,  Fixtttres,  Foreign  EnlUtment,  Fraud,  Fraudulent  Conveyance,  Fraudulent 
Pr^erence,  Freight,  Gaming  and  Wagering,  Gift  (inter  vivos),  ChodvHll,  Guar- 
antee, Habeas  Corpus,  Hawker  and  Pedlar,  Highway^  Husband  and  Wife 
(inclnding  Marriage,  Property,  Divorce  and  Separation),  Illegality,  Impossibility, 
Indemnity, 

Most  of  these  subjects  are  both  interesting  and  practical.  In  examining  this 
Yolnme  we  are  again  impressed  with  the  Bules  with  which  the  cases  are  intro- 
duced. They  state  with  remarkable  clearness  and  brevity  the  principles 
deduced  from  the  cases.    We  do  not  know  how  they  could  be  made  better. 

The  subjects  in  this  volume  do  not  call  for  so  many  extended  notes  as  those 
in  some  of  the  volumes  of  this  series.  We  notice  in  particular,  however,  quite 
long  and  carefully  written  notes  by  both  the  English  and  American  editor  on 
the  subject  of  Gift  inter  vivos.  The  volumes  of  this  series  of  Reports  are  a 
delight  to  the  eye  and  to  the  touch ;  the  type  is  so  clear  and  the  paper  so  good. 


Tatlob  OB  BviDBBOB,  Obambbblatkb'8  Bdition.— A  Treatise  on  the  Law  of  Bvidenoe 
as  administered  in  England  and  Ireland;  with  lllostratlons  from  Scotch,  Indian,  Ameri- 
ean,  and  other  legal  systems.  By  his  honor  the  late  Jndge  Pitt  Taylor.  Ninth  edition 
(In  part  rewritten).  By  G.  Pitt-Lbwis,  Q.  O.,  with  notes  as  to  American  Law  by 
OkablbsF.  Ohambbblatbb.  In  three  volumes.  London:  Sweet  and  Haxwell, Ltd., 
8,  Chancery  Lane.  Boston,  Mass.:  The  Boston  Book  Company,  Law  Pnblishers.  1897. 
Three  vols.    Price,  |1S,  net. 

It  is  quite  unnecessary  to  say  anything  about  Judge  Taylor's  Treatise  on  the 
Law  of  Evidence  either  by  way  of  recommendation  or  criticism.  In  his  preface 
to  the  first  edition  published  in  184S  Judge  Taylor  said:  <*The  following  work 
is  founded  on  Dr.  Greenleaf 's  American  Treatise  on  the  Law  of  Evidence.  In- 
deed, when  in  July,  1848,  my  attention  was  first  especially  drawn  to  the  subject 
of  Evidence,  with  a  view  to  publication,  I  undertook  to  discharge  the  duties  of 
an  editor  only,  and  it  was  not  until  I  had  been  engaged  for  many  months  in  that 
undertaking  that  I  finally  determined  to  abandon  it,  and  to  submit  to  the  public 
a  treatise  of  my  own.  ♦  ♦  ♦  I  have  still,  however,  availed  myself  very 
largely  of  Dr.  Greenleaf 's  labors,  having  adopted,  with  but  few  alterations,  his 
excellent  general  arrangement,  having  followed  to  a  considerable  extent  the 
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course  even  of  his  sections,  and  haying  borrowed  many  pages  of  his  terse  and 
luminous  writing.*' 

This  work  has  been  in  general  nse  in  En^and  for  half  a  century  lacking  a  single 
year;  and  the  ninth  edition,  which  was  recently  issned  there,  is  now  reproduced 
page  for  page  and  line  for  line,  with  very  important  additions  In  the  form  of 
American  Notes  by  Mr.  Chamberlayne.  These  notes  are  at  the  end  of  the  English 
chapters,  and  are  intended  to  present  and  do  present  the  American  law  of  EtI- 
dence  very  fully.  The  extent  of  the  work  done  by  the  American  is  in  some  meas- 
ure shown  by  the  fact  that  his  notes  cover  nearly  seven  hundred  pages,  and  these 
pages  are  more  compactly  printed  than  are  those  of  the  English  text.  There 
are  nearly  ten  thousand  cases  cited  in  the  original  work,  and  almost  half  this 
number  in  the  American  notes.  In  some  of  the  chapters  the  American  notes 
occupy  more  space  than  the  English  text.  Some  of  the  more  important 
notes  are  on  the  following  subjects:  Matters  judicially  noticed,  forty  pages: 
Presumptive  evidence,  fifty- two  pages:  Evidence  confined  to  points  in  issue, 
fifty-four  pages:  Best  evidence,  twenty-four  pages:  Hearsay  evidence,  fifty-two 
pages:  Shop  books  and  Accounts,  thirty-six  pages:  Confessions,  twenty-eight 
pages:  Parol  evidence  affecting  written  Instruments,  twenty-eight  pages :  Com- 
petency of  witnesses,  twenty-six  pages:  Examination  of  witnesses,  fifty- six 
pages:  Public  documents,  fifty  pages:  Private  writings,  sixty-seven  pages. 

The  notes  are  divided  by  catch  words  in  different  type,  so  that  it  is  easy  to  find 
any  subdivision  of  the  matter  treated  of.  Care  has  been  taken  to  include  the 
latest  decisions.  In  short,  Mr.  Chamberlayne*s  work  seems  to  have  been  done 
with  great  care  and  completeness,  and  is  a  worthy  supplement  to  Judge  Taylor's 
work. 

OOMMOHLAwFLBADDro:  ITS  HiSTOBT  AHD  FsiHOiPLns.^  Inoladliiff  I>ioey*8  Botes  OoA- 
oernliis  Parties  to  Aottona  and  Stephen's  Boles  of  Pleadiog .  By  B.  Boss  PansT,  of  the 
Bar  of  the  I>lstrict  of  Oolombla ;  Leetorer  oa  Oommoa  Law  Pleading  in  the  Georgetown 
(D.  O.)  University  La^  SchooL  One  Volome,  aboot  600  pages.  Octavo.  Law  Sheep. 
IS.W  net.   Boston :  Little,  Brown,  A  Company.   1807. 

The  plan  and  scope  of  this  book  are  best  stated  by  the  author  in  his  Preface: 
'<  In  my  experience  as  a  lecturer  to  students  upon  Common-Law  Pleading,  I 
have  felt  the  need  of  a  text-book  containing  the  discoveries  (for  such  they  may 
be  properly  called)  upon  the  subject  made  in  the  last  twenty-five  years  by  such 
men  as  Pollock  and  Maltland  in  the  mother-country,  and  Blgelow,  Holmes, 
Thayer,  Ames,  and  others  among  ourselves.  I  have  here  endeavored  to  gratify 
that  need.  The  fundamental  principles  of  the  common -law  with  respect  to 
actions  can  never  be  better  stated  than  they  have  been  by  Chitty.  Stephen  has 
performed  a  like  task  for  the  rules  of  pleading,  while  Dicey  has  embraced  the 
law  governing  the  selection  of  the  parties  to  an  action  in  an  admirable  series  of 
rules.  These  three  treatises  have  been,  so  far  as  was  practicable,  combined 
here,  and  the  language  of  their  authors  has  been  used  with  the  fewest  possible 
modifications.  Free  use  has  been  also  made  of  the  third  book  of  Blackstone's 
Commentaries.  Therefore  this  work,  if  I  may  venture  to  give  it  that  name, 
pretends  to  be  only  a  restatement  in  a  condensed  form  of  what  has  been  safd 
upon  its  subject  by  many  authors  in  many  books.  Indeed,  wherever  the  lan- 
guage of  the  particular  author  seemed  to  be  the  most  appropriate  it  has  been 
adopted.    The  only  scope  for  original  writing  upon  this  subject  is  in  the  line  of 
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discovery  followed  by  the  distingnUhed  men  whom  I  have  already  named;  this 
path  is  necessarily  closed  to  the  lawyer  in  active  practice  at  the  bar.*' 

This  book  is  primarily  intended  for  students,  and  it  is  admirably  adapted  to 
teach  the  principles  of  pleading  as  a  science.  It  is  also  a  book  that  a  lawyer  in 
practice,  especially  in  the  early  years  of  his  professional  life,  will  find  of  great 
value;  for  while  it  develops  the  principles  of  pleading  it  is  at  the  same  time 
a  work  of  great  practical  use,  by  reason  of  the  rules,  examples  and  suggestions 
which  are  found  all  through  the  book. 

SCBOULBB  OH  Bailmsiits.  TkbrdmttHou.  A  TrMtlM  OB  the  LftW  of  Bailmento,  ixioliidlBS 
Oarriers,  Innkeepers  and  Fledge.  By  Jamss  Sohoulbb,  LLJ>.,  pxofetaor  in  the  Boston 
University  Law  School,  and  author  of  treatises  on  the  "  Law  of  the  Domestio  Bela- 
ttons,"  «•  Wills,*'  "Personal  Property/'  and  ** Bxecukors."  Third  edition.  Boston, 
Little,  Brown,  and  Company.    1897.    Octavo,   pp.  782  and  Ixxlv.    Price,  $6.00. 

Mr.  Schouler  now  presents  the  third  edition  of  his  well-known  treatise  on 
Bailments.  It  is  ten  years  since  the  second  edition  appeared,  and  decisions 
upon  the  subjects  treated  of,  have  in  these  years  been  rendered  in  great  num- 
bers. It  was  not  within  the  plan  of  the  work  to  present  an  exhaustive  collec- 
tion of  cases,  for  to  do  that  would  require  a  separate  treatise  upon  each  of  the 
several  divisions  of  the  general  subject  of  Bailments.  The  author  has  cited 
the  leading  cases  and  in  this  way  has  added  about  five  hundred  cases  more 
than  the  last  edition  contained;  and  altogether  the  present  edition  cites  about 
thirty-nine  hundred  cases.  The  work  covers  a  broad  field  in  the  law  and,  being 
clearly  written,  is  admirably  adapted  for  the  use  of  students. 

The  work  is  divided  into  seven  parts:  I.  Bailments  in  General.  II.  Bail, 
ments  for  the  Bailor's  Sole  Benefit;  or  without  Benefit  to  the  Bailee.  Ill- 
Bailments  for  the  Bailee's  Sole  Benefit.  IV.  Ordinary  Bailments  for  Mutual 
Benefit.  Y.  Exceptional  Bailments  for  Mutual  Benefit.  (Postmasters  and 
Innkeepers.)  VI.  Exceptional  Bailments  for  Mutual  Benefit.  (Common 
(Carriers.)    YII.  Carriers  of  Passengers. 

ALOBB'S  Law  of  PBOMOTIXS  — a  TSBATI8B  OH  TBB  LAW  IN  RBIATXOir  TO  PBOMOTBBS 

▲MDTHB  PBOMonoH  ov  OoBPOBATioirs.— By  Abthur  M.  Alqbb.  Boston:  Little, 
Brown,  and  Company.  1897.  One  voL  Octavo.  Law  sheep,  pp.  808  and  zzviii.  Price, 
14.00  net. 

Mr.  Alger,  of  the  Massachusetts  Bar,  is  known  at  home  as  a  learned  and 
accurate  lawyer,  and  the  readers  of  the  Bsyibw  may  remember  an  able  article 
by  him  some  years  ago  on  a  matter  of  Corporation  law;  but  he  will  be  widely 
known  henceforth  through  the  carefully  prepared  treatise  which  he  now  sub- 
mits to  the  profession.  The  subject  deserves  a  fuller  treatment  than  any 
work  on  the  general  subject  of  Ck>rporation8  can  accord  to  it,  and  in  these  days 
of  many  corporations  and  many  promoters,  it  is  desirable  that  the  lack  of  any 
American  work  on  this  subject  should  be  supplied. 

The  cases  upon  this  subject  are  not  numerous  though  generally  quite  impor- 
tant. About  nine  hundred  cases  are  cited.  Many  of  them  are  decisions  of  the 
courts  of  England ;  for  the  subject  has  been  a  more  prominent  one  in  the  English 
courts  than  In  the  American.  The  cases  not  being  very  numerous,  the  author 
is  able  to  examine,  compare  and  analyze  them  in  considerable  detail.  Such  a 
subject  is  an  ideal  one  for  a  legal  author,  for  he  can  be  exhaustive  in  treatment, 
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and  can  make  his  pages  readable,  because  of  the  facts  he  can  set  for^  wfaidi 
make  up  the  little  stories  of  the  cases.  Mr.  Alger  has  made  good  use  of  his 
Interesting  material.  He  has  clearly  stated  the  principles  of  law  dedndble 
from  the  cases,  and  he  has  presumably  stated  all  the  law  of  the  subject  worth 
knowing  down  to  date.  The  chapter  titles  are  as  follows:  I.  Nature  of  Fro- 
motershlp  and  Relation  of  Promoters  to  the  Corporation;  II.  Duties  of  Pro- 
moters to  the  Corporation.  III.  Accountability  of  Promoters  to  the  Corpora- 
tion for  Profits^  Gifts  and  Commissions.  IV.  Measure  of  Profits  Recoverable 
by  Corporation.  V.  Breach  of  Duty  or  Fraud  by  Promoters  as  Ground  for 
Recovery  of  Damages  from  them  by  Corporation,  and  for  procuring  the 
setting  aside  of  executed  Contracts  entered  into  by  it.  VI.  Suits  by  Share- 
holders to  compel  Redress  for  Wrongs  by  Promoters  to  the  Corporation.  VIL 
Liability  of  Promoters  to  account  for  Profits,  Commissions  and  Gifts,  or  in 
Damages  to  Shareholders  of  the  Corporation.  VIII.  Liability  of  Promoters  to 
Subscribers  for  Shares  in  a  Projected  Corporation  which  proves  abortive.  EX. 
Remedies  of  Subscribers  for  Shares  against  Corporation  when  misled  by  Mis- 
reprt'sentations  made  by  Promoters  or  by  their  Non -disclosure  of  Material 
Facts.  X.  Rights  and  Liabilities  of  Corporation  on  Promoters'  Contracts.  XL 
Rights  and  Liabilities  of  Promoters  under  Contracts  made  by  them,  or  by  their 
Copromoters,  In  behalf  of  or  for  the  Benefit  of  a  Projected  Corporation  — 
Contracts  between  Promoters.  XII.  Rights  and  Liabilities  under  Contracts 
made  by  Promoters  claiming  to  be  incorporated  when  the  Proceedings  taken  to 
incorporate  have  been  Defective  or  Illegal. 


QBNBBAL  DIOB8T,  AiTMOTATBD,  VoLUMB  IIL,  NBW  Sbbibs.— Booboster :  Lawyecs'  Od- 
operative  Pablishlng  Company.    1897. 

The  publishers  of  this  great  work  have  been  lately  advertising  **  The  Cen- 
tury's Law  Without  a  Cent  of  Cost,"  and  the  profession  have  possibly  not 
caught  on  to  their  exact  meaning.  What  we  understand  them  to  be  doing  is 
this:  In  their  annotated  reports  called  Lawyers^  BeporU  Annotated,  they  make 
exhaustive  notes  on  questions  of  law.  Then,  in  making  up  their  digest,  when 
they  find  a  proposition  decided  which  is  covered  by  cases  in  some  of  those 
notes,  they  collect  those  cases  under  the  paragraph  in  the  digest,  thus  giving 
the  person  using  the  digest  references  to  all  other  cases  in  point.  A  single 
paragraph,  which  we  clip  from  a  specimen  sheet,  will  Illustrate  this: — 

*'  88.  A  statute  prohibiting  barbers  to  carry  on  business  after  12  o'clock  on 
Sunday  or  on  a  legal  holiday,  and  applying  to  no  other  class  of  labor,  is  uncon- 
stitutional as  special,  unjust,  and  unreasonable,  working  an  invasion  of  indi- 
vidual lll>erty,  since  It  Is  based  upon  no  distinction  to  justify  singling  out  that 
class  of  laborers.  Ex  parU  JentMsch,  82  L.  R.  A.  664,  112  Cal.  468, 44  Pac.  808. 
<*  [Sunday.  Prohibition  of  particular  business  on  as  class  legislation:  See 

also  Leiberman  v.  StaUy  26  Neb.   464;  Bagio  v.  StaU,   86  Tenn.  272; 

People  V.  BelUtt  99  Mich.  151,  22  L.  R.  A.  696;  TMvea  v.  McDavid,  84 

Fia.  440,  26  L.  R.  A.  284;  People,  Eobach  v.  Kinge  Countg  Sherif,  13 

Misc.  (N.  Y.)  687.]" 
Every  lawyer  who  uses  a  digest  In  collecting  the  materials  for  his  briefs  will 
appreciate  the  value  of  this.    It  saves  him  the  labor  of  going  to  other  works  to 
find  the  concurrent  cases.    That  search  is  made  for  him  gratuitously  by  the 
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publishers  of  this  digest,  and  the  cases  are  collected  and  placed  under  his  very 
eye;  so  that,  with  the  digest  open  before  him,  he  has  only  to  go  to  the  shelves, 
take  down  the  reports  snd  examine  them. 

Outside  of  this,  it  ought  to  be  said  that  the  General  Digest  has  had  a  steady 
evolntion,  and  has  steadily  progressed  toward  substantial  perfection,  so  much 
so  that  little  is  now  left  to  be  desired.  It  covers  all  the  reported  decisions  of 
all  the  courts  in  the  United  States;  those  of  the  highest  courts  of  England, 
which  deal  with  topics  of  value  to  American  judges  and  lawyers :  those  of  the 
Supreme  Court  of  Canada;  and  it  also  collects  many  important  cases  from 
other  Canadian  courts.  It  does  not  digest  any  case  in  its  finally  bound  volumes 
which  has  not  been  officially  reported ;  consequently,  it  gives  no  decision  which 
is  liable  to  be  set  aside  or  to  be  overturned  on  a  motion  for  rehearing.  It  also 
refers  to  all  the  unofficial  publications  in  which  every  case  which  it  digests  has 
appeared.  It  has  a  valuable  table  of  cases  criticised,—  a  feature  which  should 
not  l>e  omitted  from  any  digest.  It  is  a  work  which  every  thorough  lawyer  will 
have;  and  no  thorough  lawyer  who  has  become  accustomed  to  it  will  do 
without  it. 

Ammbjoah  Diobst.  CieirnmT  Bditioh,  Voluics  L—  Century  Bditlon  of  the  Amerloan 
Digest:  A  Complete  Digest  of  all  Beported  AmerieanlCaees  from  the  Earlleet  Times  to 
1896.    Volume  L    Abandonment  AdvoeaU.   St.  Paul:  West  iPablishlng  Company.    1897. 

The  first  volume  of  this  great  work  contains  8,598  columns  which  indicates 
1,299  pages  of  imperial  octavo  text,  printed  in  small  type.  It  is  impossible,  in 
the  limits  which  we  have  at  command,  to  give  any  detailed  description  of  it; 
nor  could  we  possibly  say  too  much  in  its  praise.  The  publishers  have  for 
many  years  been  making  practically  an  annual  digest  of  all  of  the  decisions  of  all 
of  the  American  courts,  and  in  that  way  have  developed  a  system  of  doing  such 
work  in  the  hands  of  a  corps  of  very  capable  men.  What  they  now  attempt  is 
the  publication  of  a  work  which  will  entirely  supplant  the  old  United  States 
Digest  and  which  will  do  much  more  than  bring  that  work  down  to  the  present 
time;  for  that  work  did  not,  at  least  at  any  recent  period,  purport  to  be  a 
digest  of  all  the  decisions  of  all  the  American  courts.  This  work  does.  The 
publishers  and  their  able  editors  have  devised  a  drag-net  which  covers  the  whole 
ground.  Nothing,  however  local  or  unimportant,  is  to  be  omitted.  No  effort 
has  been  spared  to  perfect  a  practical  analysis  conforming  to  the  more  usual 
schemes  of  classification  made  in  American  digests  and  legal  indexes.  Every 
conceivable  device  seems  to  have  been  resorted  to  for  assisting  the  searcher, 
such  as  **  scope-notes  "  showing  him  what  is  included  under  each  heading, 
an  analysis,  preceding  each  heading,  showing  the  arrangement  of  the 
matter,  and,  what  is  very  important,  citing  the  section  where  each  heading 
begins.  Cross-references  conduct  the  searcher  to  other  cognate  matter  in 
other  portions  of  the  book,  and  the  date  of  each  decision  is  given.  The 
value  of  having  all  the  decisions  on  a  particular  topic  in  his  own  State  thus 
grouped  together  need  not  be  suggested  to  the  judge  or  practitioner  using  such 
a  work.  Citations  are  given  to  the  unofficial  reports,  at  least  to  th^se  of 
standing  and  value.  It  is  scarcely  to  be  hoped  that,  in  the  first  volume, 
imperfections  may  not  be  found;  but  these  will  be  corrected  in  subsequent 
volumes.  We  do  not  discover  anything  in  this  volume  which  seems  to  deserve 
criticism.    It  is  worthy  of  the  highest  praise.    It  will  be  a  great  boon  to  the 
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profession. '  It  win  greatly  assist  In  the  development  of  and  ImproYemstt  of 
our  American  jarlspmdence.  It  Is  a  source  of  gratification  that  the  woriL  here 
presented  is  compiled  by  a  corps  of  able  experts  from  original  sources,  and 
is  not  stolen  from  the  jnrist  writers. 

Bbaoh  o  V  TausTt  AHB  Tbustsbs.— OommeatarlM  on  the  Law  of  Tnuto  and  Trustees,  m 
AdmlnUtered  in  BngUnd  and  In  the  United  States  of  Amerlon.  By  OHUU.as  Tnx 
Bbach»  OonnMlor  at  Law.  In  two  Yolnmea.  St.  Louis:  Oeatnl  Law  Jounat  Oob- 
pany.    18B7. 

Without  some  explanation,  the  author  of  this  work  Is  likely  to  be  confused 
with  Charles  Flsk  Beach,  Jr.,  under  whose  name  numerous  legal  treatises  have 
been  published,  partly,  it  Is  known,  written  by  other  persons.  The  author  of 
this  work  is  the  father  of  Charles  Flsk  Beach,  Jr.  Perhaps  to  avoid  confualoa 
this  fact  should  have  been  distinctly  stated  in  the  preface.  It  Is  Inferentlally 
stated  in  the  dedication  of  the  work,  which  is  <<  to  the  memory  of  my  father, 
Flsk  Beach,  Esquire,  late  of  Hunter,  New  Tork,  this  work,  in  filial  reverence 
and  affection,  Is  dedicated."  It  would  not  be  at  all  to  the  advantage  of  this 
work  to  have  the  profession  suppose  that  it  had  been  written  by  Charles  Flsk 
Beach,  Jr.  To  those  who  know  the  methods  of  that  vicarious  author,  his  name 
on  the  title  page  of  a  work  means  much  or  little,  according  to  the  ability  of  the 
person  whom  he  employs  to  write  it.  This  work,  we  are  told.  Is  written  by 
the  father  in  execution  of  a  contract  between  the  publisher  and  the  son.  Hie 
author  of  this  work  has  been  by  profession  a  clergyman,  and  has  not  heen 
until  recently  a  lawyer,  when  he  was  admitted  to  the  bar  of  Indiana.  A  statute 
of  that  State  allows  any  citizen  to  be  admitted  to  the  bar  on  giving  proof  that 
he  is  possessed  of  a  good  moral  character.  The  fact  that  a  citizen  of  Indiana 
is  able  to  subscribe  himself  '*  Counselor  at  Law  "  therefore  really  means 
nothing. 

It  does  not  at  all  follow  from  these  observations  that  the  profession  are  not 
to  expect  In  these  two  volumes  a  really  good  and  helpful  work.  Cicero,  In  one 
of  his  orations,  said  something  to  the  effect  that  the  sciences  are  all  akin  to 
each  other.  If  there  are  wide  gaps  here  and  there  between  the  law  and  natural 
justice;  If  the  law  in  many  respects  falls  to  conform  to  the  gospel;  if  In  many 
respects  our  human  institutions  disprove  the  proposition  that  all  law  Is  from 
God;  if  the  assertion  of  certain  English  judges  that  the  Christian  religion  Is  a 
part  of  the  common  law  has  been  measurably  overturned  and  disproved; — yet 
it  must  be  admitted  that  there  ought  to  be  a  close  correspondence  between  the 
fundamental  principles  of  law  and  the  fundamental  maxims  of  that  social 
morality  which  derives  so  great  a  support  from  religion.  Certainly,  then,  a 
professor  of  the  divine  law,  ought  not,  by  reason  of  his  profession,  to  be 
disqualified  from  being  a  professor  of  the  human  law.  One  of  our  best  law 
books,  Speer  on  Extradition,  was  written  by  a  clergyman:  a  work  which 
has  always  been  held  in  great  respect  by  the  legal  profession.  Moreover,  Mr. 
Beach  in  his  preface  acknowledges  his  Indebtedness  to  Edward  Franklin  White, 
Esq.,  of  the  Indianapolis  bar,  for  labor  upon  the  notes  and  for  valuable  sug- 
gestions in  regard  to  the  text;  and  he  pays  a  high  tribute  to  the  legal  and 
critical  acumen  and  to  the  conscientious  Industry  of  his  colleague. 

This,  then,  Is  the  work  of  a  new  and  hitherto  unknown  author,  and  it  must 
be  judged  exclusively  upon  its  merits.    It  was  so  judged  by  one  of  the  ablest 
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and  most  critical  members  of  the  bench  of  Missouri  before  the  manuscript 
went  to  the  printer.  He  read  it  from  beginning  to  end,  and  bestowed  upon  It 
unstinted  praise,  and  unhesitatingly  advised  its  publication.  We  have  turned 
its  pages  over  somewhat  in  the  little  time  afforded  to  us  for  considering  it,  and 
all  the  impressions  which  we  have  acquired  concerning  it  are  in  its  favor.  In 
the  first  place,  it  is  well  printed  on  good,  clear  white  paper  and  with  good, 
clean  and  new  type.  Presenting  itself  as  a  stranger  at  our  doors,  it  therefore 
comes  in  the  person  of  a  gentleman  who  pays  us  the  respect  of  being  well 
dressed:  at  the  very  outset  this  goes  in  its  favor.  The  publisher  pays  the 
legal  profession  the  compliment  of  presenting  them  with  a  work  on  a  great 
subject  in  a  good  and  wholesome  dress.  In  the  next  place,  turning  to  the 
table  of  cases,  we  find  that  the  work  carries  the  citation  of  the  enormous  num- 
ber of  nearly  20,000  cases.  Turning  next  to  the  text,  we  find  that  it  is  written 
in  an  agreeable,  correct  and  lawyerlike  style.  We  discover  nothing  in  the  easy 
flow  of  language  and  in  the  accurate  use  of  legal  expressions  that  might  not  in- 
dicate that  the  writer  of  this  text  had  been  a  lawyer  all  his  life.  Then,  the 
notes,  which  we  learn  from  the  preface  we  are  to  attribute  largely  to  Mr. 
White,  exhibit  a  thorough  digging  into  the  adjudicated  cases,  an  apt  grouping 
of  them,  and  a  packing  of  them  together,  such  as,  while  not  suppressing  their 
-meaning,  shows  what  they  hold  and  indicates  their  relation  to  the  text  which 
they  support  or  qualify.  With  these  observations  we  conclude  all  that  we  are 
able  to  say  at  this  time  with  reference  to  what  is  evidently  a  very  able  and  im- 
portant work.  We  hope  to  be  able  to  refer  to  it  hereafter.  We  have  a  feeling 
that  the  profession  will  be  glad  to  know  more  of  the  author  of  it,  and  wlU 
expect  something  further  from  his  pen  on  some  other  title  of  the  law. 

Stath  Bab  Associatiok  Reports. —  We  have  received  recently  and  within 
the  present  year,  several  reports  of  Bar  Associations,  which  we  should  be  glad 
to  notice  at  length,  because  they  contain  many  interesting  discussions,  as  well 
as  able  papers  upon  subjects  of  interest  to  the  profession.  But  our  space  does 
not  allow  this,  and  therefore  we  merely  give  the  titles  of  the  addresses  and 
papers  with  the  names  of  the  authors. 

Illinois  Stath  Bar  Association.— Twenty-first  Annual  Meeting,  July  1, 
1897.  Legislation  in  the  State  and  Becommendatione  in  Bespect  Thereto,  address 
by  John  H.  Hamline,  president  The  End  of  the  Law,  address  by  Bobert  E. 
Hamill.  Progreee  in  the  Law  During  the  Victorian  Bra,  address  by  Jesse 
Holdom.  Legal  Education^  address  by  Henry  Wade  Bogers.  The  Bar  and  the 
Legislature^  address  by  George  W.  Miller. 

Iowa  Statb  Bar  Association.—  Second  Annual  Meeting,  July  29-80,  1896. 
Procedure  and  Methods  of  the  Courts  of  Final  Besort  of  the  Bepublic  of  Mexico^ 
the  United  States  of  America,  and  of  the  Several  States  and  Territories  of  the 
Union,  address  by  L.  G.  Elnne,  president.  The  Legal  Profession  —  Its  Oppor^ 
tunities  and  Obligations,  address  by  John  Barton  Payne.  The  State  of  Iowa, 
address  by  F.  M.  Drake.  The  City  of  Davenport,  address  by  W.  H.  Wilson. 
The  Bench,  address  by  M.  J.  Wade.  2^  "Advocate,  address  by  J.  J.  Mc- 
Carthy.    The  Jury,  address  by  George  W.  Wakefield. 

Kansas  Statk  Bar  Association. —  Fourteenth  Annual  Meeting,  January 
20-21,  1897.  The  Proposed  International  Court,  address  by  David  Martin, 
president.    Abraham  Lincoln  as  a  Lawyer^  address  by  A.  Bergen.    An  Elective 
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JudManft  address  by  F.  D.  Mills.  The  OilUr  Side  of  Carpamtiane,  address 
by  J.  W.  Qleed.  CrUieUm  of  Cowrie  and  Jwriee^  address  by  F.  L.  Martin.  The 
DeeoUen  of  PrivaU  Propertif  to  a  Uee  in  Which  the  PubUe  hoe  an  Interest, 
address  by  Oliver  C.  Phillips. 

New  Hampshiiub.—  Orqfton  and  Code  Bar  Aeeoeiation^  Annual  Meeting,  Jao- 
nary  31,  1896.  The  Safety  of  the  Bepublie,  the  Supreme  Law,  address  by  Harry 
Bingham,  president.  The  Law  Regulating  the  Traffic  in  Intoxicating  Liguor»: 
A  Historical  Beview,  address  by  William  H.  Sawyer. 

Ohio  Stats  Bab  Association.—  Annual  Meeting,  July  30-28,  1897,  address 
by  George  R.  Nash,  president.  The  Function  of  the  Univereity  Law  School,  ad- 
dress by  Lawrence  Maxwell,  Jr.  Oonetruction  —  Some  of  its  Ueee  and  Abueee, 
address  by  F.  £.  Hutchlns. 

Pknnsylvania  Bar  Association. — Annual  Meeting,  June  30  to  July  I,  1897. 
7^  Law  of  Labor  and  Trade,  address  by  P.  C.  Knox,  president.  Appellme 
Jurisdiction,  address  by  John  B.  McPherson.  The  Jurisdiction  of  the  Justice  of 
the  Peace,  and  the  Possible  Application  in  Pennsylvania  of  the  Small  Debtors^  Court 
on  the  English  Plan,  address  by  Thomas  Patterson.  The  Supreme  Court  qf  the 
United  States  and  iU  Functions,  address  by  H.  A.  Herbert. 

Virginia  State  Bar  Association. —  Annual  Meeting,  August  8-6,  1897- 
T\rial  of  Aaron  Burr,  for  Treason,  address  by  William  Wirt  Henry,  president. 
Leaderless  Government,  address  by  Woodrow  Wilson.  Legislation  Since  the 
Code,  paper  by  W.  P.  McRae. 

Wkst  Virginia  Bar  Assogution. — Annual  Meeting,  November  11-12, 1896. 
Are  Juries  to  Judge  of  the  Law  as  well  as  the  Facts  in  Criminat  Cases,  paper  read 
by  P.  J.  Crogan.  The  Logical  Conception  of  a  Corporation,  paper  read  by 
Benjamin  Trapnell.  Beforms  in  the  AdministrcUion  of  Justice,  address  of  H.  D. 
Peck.  The  Jury,  paper  read  by  Oeorge  B.  Price.  Mechanies*  Liens  in  West 
Virginia,  paper  read  by  S.  0.  Smith. 


Erratum.— On  page  806  of  this  volume,  it  is  stated  that  Chief  Justice  Kent 
issued  an  attachment  for  contempt  against  General  Wilkinson.  The  fact  was 
that  he  issued  the  attachment  against  General  Lewis,  who  commanded  a  body 
of  troops  at  Backet's  Harbor,  presumably  under  General  Wilkinson. 
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false  recital  that  they  are    first 
mortgage  bonds,  945. 
false  statements  of  bank  directors 
deceiving  depositors,  779. 
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fraud,  680. 
indigent  husband   not  entitled   to 
recover  alimony  from  wife,  987. 
EASEMENTS, 
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EMPEROR  OP  GERMANY, 
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contradictory  statements,  791. 


Digitized  by 


Google 


INDEX. 


969 


EVIDENCE  —  Continued, 
expert;    jary    may    be    instructed 
to    disregard     U    unreasonable, 
618. 
Jones  on,  267. 
physical  examination  of  the  plaintiff , 
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FINCH,  HON.  JOHN  A., 
an  explanation  concerning  his  ad- 
dress before  the   American   Bar 
Association,  907. 
FIXTURES, 
expiration  of  tenant's  right  of  re- 
moval, 613. 
FOREIGN  CORPORATIONS, 
contracts  of,   article  by  Milton  S. 
Gunn,  19. 
FRAUD, 
false  representations  printed  upon 
bonds  that  they  are  first  mortgage 
bonds,  945. 
FRAUD  AND  ILLEGALITY, 
setting  up,   under  general   denial, 
article  by  Seymour  D.  Thompson, 
585. 
by  Alfred  F.  Sears,  Jr.,  865. 
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FBAUDULBNT  CONVBYANCB, 
deeds  of  trust  and  subsequent  as- 
signments   for    creditors,    when 
considered  separately,  941. 
FRAUDULENT  REPRESENTA- 
TIONS, 
as  to  foreign  law,  799. 
FREE  SPEECH, 
right  of,  not  Interfered  with  by  in- 
junctions against  striking  miners 
In  W.  Va.,  906. 
GERMAN  EMPEROR, 
policy   of,  concerning   libels   upon 
himself  by  the  foreign  press,  906. 
FRENCH  llARRUGE  LAW, 
new  departure  in,  article  by  Oliver 
E.  Bodington,  28. 
FULLER,  CHIEF  JUSTICE, 

portrait  of,  481. 
GENERAL  DIGEST, 

the  new,  288. 
GERMANY, 

land  registry  and  transfer  in,  827. 
GOWNS, 
judges  wearing  gowns  in  Illinois, 
928. 
GOVERNMENT  BY  INJUNCTION, 

see  **  Injunction." 
GUARANTIES, 
power  of  corporations  to  execute, 
article  by  C.  B.  Labatt.  868. 
HABEAS  CORPUS, 
Federal  writs  of,   to  review  State 
sentences,  764. 
HALE,  MATTHEW, 

death  of,  446. 
HERSCHELL,  LORD, 

portrait  of,  481. 
HISTORICAL  JURISPRUDENCE, 
a  study  In,  article  by  Guy  Carleton 
Lee,  44. 
HURD,  HARVEY  B., 
short  sketch  of,  265. 
portrait  of,  161. 
HUSBAND  AND  WIFE, 
liability  of  druggist  to  husband  for 

selling  laudanum  to  wife,  816. 
marital  rights  of  Belgian  husbands 
of  American  wives,  917. 


HYPNOTISM, 

death  of  Spurgeon  Young  by,  440. 
INDORSEBiENTS, 

restrictive,  467,  469. 
INFANTS 

allurement  of,  to  places  where  they 
receive  injury,  article  by  Irving 
Browne,  891. 
INHERTTANCB  TAX  LAWS, 

constitutionality  of,  123. 
ILLITERATE  VOTERS, 

constitutional  changes  disfranchis- 
ing them,  908. 
INJUNCTION, 

against  the  striking  coal  miners  in 
West  Virginia,  761. 

contempt  in  violating,  by  persons 
who  are  not  enjoined,  488. 

enforcing  contract  that  purchaser  of 
interest  in  newspaper  shall  be 
editor  and  manager,  780. 

in  Federal  courts,  596. 

lowest  bidder  not  entitled  to,  to  re- 
strain performance  of  municipal 
work  let  to  highest  bidder,  461 . 

to  restrain  boycotting  and  picket- 
ing, 462. 

to  restrain  quitting  emplojrment, 
461. 

a  Massachusetts  .view  of  govern- 
ment by  injunction,  919. 

Federal  injunctions  against  State 
departmental  officers,  920. 

against  intimidation  of  workmen  by 
labor  unions,  988. 

against  boycotting;  decision  of  U. 
S.  C.  C.  A.,  912. 

government  by,  repudiated  by  Court 
of  Appeals  of  Colo.,  91ft. 

explanation  that  the  W.  Va.  injunc- 
tions against  striking  miners  did 
not  interfere  with  free  speech, 
906. 

issued  by  a  district  judge  against 
the  Supreme  Oourt  in  Nebraska, 
909. 

restraining  ticket  brokers  from  sell- 
ing unused  portions  of  railway 
tickets,  944. 
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INSPECTION    OF   PUBLIC  DOCU- 
MENTS, 

dlstlDction  between  the  right  to  in- 
spect and  right  to  take  copies  of, 
916. 
INSURANCE,  ACCIDENT, 
temporarily  engaging  in  a  hazard- 
ons  employment,  779. 
mSURANOB  POLICIES, 
exempt  from  claims  of   creditors, 
612. 
INSURANCE  POLICIES,  LIFE, 

taxation  of,  742. 
INTERNATIONAL     ARPITRATION, 
address  by  Frederick  R.  Condert, 

821. 
American  Bar  Association  on,  751. 
INTERNATIONAL    BAR    ASSOCIA- 
TION, 
first,  76d. 
INTERNATIONAL  MARRIAGES, 
status  of  wife  in,  article  by  Clifford 
S.  Walton,  870. 
INTERSTATE  COMMERCE, 
construction   of  the  clause  of   the 
Federal  constitution  relating  to, 
889. 
INTERSTATE  COMMERCE, 
trusts  interfering  with,  451. 
INTERSTATE  LAW, 
private,  tort  committed  in  one  end 
of  international  tunnel,  625. 
INTERVENING  PETITIONS, 
in  the   Federal   courts,   article  by 
Edward  C.  Eliot,  877. 
INSTRUCTIONS  TO  JURIES, 
charging  the  jury  about  the  horse- 
whip and  the  shotgun,  985. 
IRRIGATION  COMPANIES, 

receiverships  of,  608. 
jlCKSON,  ANDREW, 
address  by  Seymour  D.  Thompson, 

641. 
his  collisions  with  judges  and  law- 
yers,   address    by    Seymour   D. 
Thompson,  801. 
his  conflict  with  U.  S.  Judge  Hall, 

801. 
his  military  justice,  807. 


JACKSON,  ANDREW  ^  Continued. 
his  collision  with  Judge  Fromentin, 

812. 
his  collision  with  Chief  Justice  Mar- 

shaU,  815. 
his  apotheosis,  828. 
his  opinions,  828-824. 
his  relations  to  Edward  Livingston, 

767. 
effort  to  purchase  relics  of,  778. 
portrait  of,  641. 
portrait  of    his   ancient    servitor, 

775. 
justice  of  Superior  Court  of  Tenn., 

642,  651. 
childhood  and  youth  of,  648. 
how  he  became  a  lawyer,  646. 
a  flghtiog  practitioner,  649. 
a  militia  general,  planter,  merchant, 

etc.,  655. 
hero  of  the  Creek  war,  657. 
how  he  fought  the  battle  of   New 

Orleans,  658. 
JACKSON,  JUSTICE  HOWELL  E., 

tribute  to,  641. 
JACKSON,  RACHEL   DONALDSON, 

a  tribute  to  her  memory,  822. 
JUDGES, 
behind-the-door   conferences  with, 

428. 
lay,  in  New  Jersey,  421. 
of  Sixth  Federal  Circuit,  278. 
old,  266. 

assessing  judicial  candidates,  911. 
accepting  a  judicial  nomination  in  a 

partisan  speech,  915. 
personal  liability  of,  for  their  o%cial 

acts,  628. 
respect  to.  In  court,  421. 
JUDGMENTS  OR  LIENS, 
action  against  third  person  for  pre- 
venting enforcement  of,  585. 
JUDICIAL  GOWNS, 
judges  wearing  gowns  in  Illinois, 

928. 
JUDICIAL  SALES, 
summary  remedy  to  compel  payment 

of  purchase  money  at  receiver's 

sales,  624. 
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JUDICIAL  SERVICE, 
long,  Chief  Jastice   Marshall   and 
Mr.  Jastice  Field,  269. 
JUDICIARY, 
non-partisan,  moyement   in  behalf 
of,  480. 
JURISDICTION, 
Federal  and  State,  State  conylctlons 
of  persons  acting  under  authority 
of  the  United  States,  781. 
JURY, 
one  for  the  rich  and  one  for  the 
poor,  270. 
JUSTICE, 
a  remarkable  case  where  justice  was 
meted  out  to  the  rich  as  well  as  to 
the  poor,  912. 
EINQ  OSCAR  n., 

portrait  of,  481. 
LAND  TRANSFERS, 
by  registration  of  title  in  Germany 
and  Austria-Hungary,  report  of  C. 
Fortescue  Brickdale^  827. 
LANDLORD  AND  TENANT, 
damages  for  breach  of  covenant  to 
keep  in  repair,  617. 
LATERAL  SUPPORT, 
of  land,  article  by  Leonard  A.  Jones, 
247. 
LAW,  THE, 
as   a  profession  for  young  men, 

article  by  F.  S.  Stratton,  99. 
compensation  of  beginners,  742. 
practice    of,   In   New   York   City, 

694. 
present  state  of,  address  by  U.  M. 

Rose,  161. 
progress  of,  article  by  Walter  Clark, 

410. 
progress    of,    a  reply,   article  by 

James  S.  Barton,  648. 
another    reply   article   by   J.    W. 
Whalley,  648. 
LAW  REFORMER, 
and  the  conservative  lawyer,  address 
by  U.  M.  Rose,  1. 
LAW  SCHOOLS, 
about,  760. 


LAW  STUDY, 

and  law  progress,  a  reply,  article 
by  J.  W.  Whalley,  648. 
LAW  MAKING, 

address  by  John  W.  Griggs,    701. 
LAWYER, 

the  conservattye   and  the  law  re- 
former, address  by  U.  M.  Rose,  1. 
LAWYERS, 

American  and  their  making,  article 
by  Charles  Noble  Gregory,  197. 

in  the  next  cabinet,  110. 

of  old  times,  482. 
LEADING  ARTICLES,  ADDRESSES 

AND  PAPERS, 

advice  about  the  adjustment  of  fire 
losses,  by  Thrasher  Hall,  104. 

allurement  of  infants,  by  Irving 
Browne,  891. 

American  lawyers  and  their  making, 
by  Charles  Noble  Gregory,  177. 

Andrew  Jackson  and  his  collisions 
with  lawyers  and  judges,  by  Sey- 
mour D.  Thompson,  801. 

Bracton :  a  study  in  historical  juris- 
prudence, by  Guy  Carleton  Lee, 
44. 

can  exemplary  damages  be  bot- 
tomed upon  nominal  damages,  by 
Seymour  D.  Thompson,  416. 

citizenship  in  Its  international  rela- 
tion, by  Boyd  Winchester,  604. 

Coke  and  Bacon:  the  conservative 
lawyer,  and  the  law  reformer,  by 
U.  M.  Rose,  1. . 

constitutional  construction  and  the 
common  clause  of  the  constitu- 
tion, by  Robert  Mather,  889. 

constitutionality  of  the  Illinois  Tor- 
rens  land  transfer  act,  by  Seymour 
D.  Thompson,  264. 

contracts  of  foreign  corporations, 
by  Biilton  S.  Gunn,  19. 

courts  versus  clearing  houses,  by 
George  C.  Worth,  218. 

Cuban  insurrection  and  American 
neutrality,  by  Joseph  Wheless,  62. 

evolution  of  the  American  fee  sim- 
ple, by  Mary  A.  Greene,  227. 
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LBADINQ  ABTICLBS,  ADDRESSES 

AND  PAPERS  —  OorOinued. 

execntive  regulations,  by  G.  Nor- 
man Lleber,  876. 

fallacy  of  compromise  and  arbitra- 
tion, by  C.  H.  Pickstone,  83. 

Federal  anti-tmst  law  and  its 
jndicial  construction,  by  William 
Wirt  Howe,  721. 

Justice  Andrew  Jackson,  by  Sey- 
mour D.  Thompson,  641. 

international  arbitration,  by  Fred- 
erick R.  Coudert,  821. 

interventions  in  the  Federal  courts, 
by  Edward  C.  Eliot,  877. 

land  transfer  in  Germany  and 
Austoria-Hungary,  by  C.  Fortes- 
cue  Brickdale,  827. 

late  constitutional  convention  and 
constitution  of  South  Carolina,  by 
Amasa  M.  Eaton,  198. 

lateral  support  of  land,  by  Leonard 
A.  Jones,  247. 

law  as  a  profession  for  young  men, 
by  F.  S.  Stratton,  99. 

law-making,  by  John  W.  Griggs, 
701. 

law  progress  and  law  study,  by  J. 
W.  WhaUey,  653. 

legal  view  of  women's  suffrage  in 
America,  by  James  Avery  Webb, 
404. 

license  relating  to  real  property, 
whether  revocable,  by  Leonard  A. 
Jones,  514. 

new  departure  in  French  marriage, 
by  Oliver  B.  Bodington,  28. 

newspaper  trust,  by  Thomas  W. 
Brown,  669. 

pooling  contracts  and  public  policy, 
by  Charles  W.  Willard,  286. 

power  of  corporations  to  execute 
guaranties,  by  C.  B.  Labatt,  868. 

present  state  of  the  law,  by  U.  M. 
Rose,  161. 

progress  of  the  law,  by  Walter  Clark, 
410. 

progress  of  the  law  —  a  reply,  by 
James  S.  Barton,  648. 


LEADING  ARTICLES,  ADDRESSES 

AND  PAPERS  —  Continued. 

public  defenders,  by  Clara  Foltz,  898. 

relation  between  assumption  of 
risks  and  contributory  negligence, 
byC.B.  Labatt,  667. 

right  of  the  public  to  regulate  the 
charges  of  common  carriers  and 
of  all  others  discharging  public 
or  quasi-public  duties,  by  Walter 
Clark,  686. 

setting  up  fraud  and  illegality  under 
the  general  denial,  by  Seymour 
D.  Thompson,  636. 

by  Alfred  F.  Sears,  Jr.,  866. 

status  of  wife  in  international  mar- 
riages, by  Clifford  S.  Walton,  708. 

sugar  trust  cases:  a  legal  comedy  of 
errors,  by  Joseph  Wheless,  660. 

Supreme  Court  on  the  military 
status,  by  G.  Norman  Lieber,  842. 

under  what  circumstances  a  servant 
accepts  the  risk  of  his  employ- 
ment, by  Seymour  D.  Thompson, 
82. 

validity  of  marriages  where  the 
contract  is  entered  into  in  a  juris- 
diction other  than  that  of  the 
domicile  of  the  parties,  by  W.  C. 
Rogers,  624. 

Venezuela  boundary  arbitration,  by 
George  C.  Worth  and  George  H. 
Knott,  481. 

why  are   the  decisions  under  the 
fellow-servant  doctrine  so  vacil- 
lating and  contradictory,  by  N. 
M.  Thygeson,  98. 
LEGAL  EXCHANGES, 

our,  484. 
LEGAL  JOURNALISM 

amenities  of,  420. 
LEGAL  ADVISER, 

notice  of  the  Colorado  Legal  Ad- 
viser, 908. 
LEGAL  PUBLICATIONS, 

in  England,  increase  in,  743. 
LEGISLATION, 

bad,  and  too  much  of  it,  697. 

more  time  for,  424. 
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LBTTBB8, 
threatening,  sent  by  collection  Agen- 
cies, yalidity  of  ststnte  ponishing, 
693. 
LIBEL, 
publication   of  remarks    made    at 

meeting  of  city  council,  807. 
qualified  privilege,  584. 
charging  the  jury  about  the  horse- 
whip and  the  shotgun,  985. 
giving  exemplary  damages  because 
of  insufficient  rule  in  newspaper 
office  for  verifying  truth  of  libelous 
communications,  986. 
policy  of  the  German  Emperor  con- 
cerning libels  upon   himself   by 
the  foreign  press,  906. 
LICENSE, 
relating  to  real  property,  whether 
revocable,  article  by  Leonard  A. 
Jones,  514. 
LIE, 

which  caused  an  illness,  589. 
LITIGATION, 

futile,  sparing  the  court  from,  584. 
LITIGIOUS  PERSONS, 
restraining    them     from    bringing 
suits,  268. 
LIVINGSTON,  EDWARD, 
and  Andrew  Jackson,  767. 
MAIL  MATTER, 
second  class,  Mr.  Lord's  bill  relat- 
ing to,  264. 
MAILS, 
oftense  of  sending  obscene  literature 
through  the  mails,  984. 
MANDAMUS, 
when  issued  to  the  governor  of  a 

State,  907. 
to  compel  street  railway   company 
to  operate  its  line,  624. 
BIARRIAGB, 
common  law  marriages  in  Texas  and 

elsewhere,  989. 
marital  rights  of  Belgian  husbands 

of  American  wives,  917. 
marriages  at  sea,  held  void  in  Cal., 
914. 


MARRIAGE  —  ConUnued. 

status  of  wife  in  international  mar- 
riages, arUcle  by  Clifford  S.  Wal- 
ton, 870. 

breach  of  promise  of,  evidence  of  a 
definite  contract  necessary  to  sap- 
port  the  action,  619. 

services  rendered  In  expectation  of, 
619. 

validity  of,  where  entered  into  in  a 
jurisdiction  other  than  the  domi- 
cile of  the  parties,  article  by  W. 
C.  Rodgers,  524.  # 

MARRIAGE  CONTRACTS, 

suits  in  equity   to  have    declared 
void,  275. 
MARRIAGE  LAW,  FRENCH, 

new  departure  in,  article  by  Oliver 
E.  Bodington,  28. 
MARSHALL,  CHIEF  JUSTICE, 

personal  traits  of,  271. 

resolutions  of  respect  to,  282. 
MASTER  AND  SERVANT, 

fact  of  accident  not  prima  facie  evi- 
dence of  negligence,  786. 

new  British  statute  relating  to  com- 
pensation of  workmen,  755. 

under  what  circumstances  a  servant 
accepts  the  risk  of  his  employ- 
ment, article  by  Seymour  D. 
Thompson,  82. 

another  article  by  C.  B.  Labatt,  667. 

fellow-servant  doctrine,  article  by 
N.  M.  Thygeson,  98. 
MATBRICK  CASE, 

legal  aspect  of,  486. 
McKENNA,  ATTY.-GEN., 

commended  for  good  management 
of  sale  of  Union  Pacific  Railroad, 
918. 

Mckinley,  william, 

letter  of  President  McKinley  to  Mr. 
Justice  Field  on  the  occasion  of 
his  retirement,  924. 

McMillan,  samuel  j.  r., 

death  of,  905. 
MERRICK,  E.  T., 
Chief     Justice     Supreme      Court 
Louisiana,  death  of,  267. 
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MILITART  STATUS, 
Snpreme   Court  on,    article  by  G. 
Kormaii  Lleber,  842. 
MISSOURI  AND  WISCONSIN, 

statute  reylslonln^  280. 
MOSES,  ADOLPH, 
address  to  the  Supreme  Court   of 
Illinois  on  the  occasion  of  Its  first 
meeting  after  its  consolidation  at 
Springfield,  930. 
MUNICIPAL  CORPORATIONS, 

ratification  by,  794. 
MURDER, 
in  the  second  degree — train  wreck- 
ing—specific Intent  to  kill,  982. 
affirmance  of  judgment  In  case  of 
Durrant,  600. 
NATIONAL  BANKING  ACT, 
of  1864,  bills  for  raising  revenue  to 
originate  in  House  of  Representa- 
tives, 778. 
NATURALIZATION, 
action  to  set  aside  not  sustainable 

by  an  individual,  461. 
right    of   dark  races   to  American 
naturalization, 
NEGLIGENCE, 
damages   for   injury   caused   from 
fright  by,  786.  917. 
allurement    of    infants   to     places 
where  they  receive  injury,  article 
by  Irving  Browne,  891. 
evidence  of,  where  poultry  molds  in 

cold  storage,  778. 
liability  of  city  for  Injury  to  fireman 
through   obstruction    In     street, 
788. 
limiting  liability  for,  where  cause  of 
action  recognized  by  statute,  814. 
NERVOUS  SHOCK, 
not  an  element  of  damage :  decision 
of  English  Privy  Council,  N.  Y. 
Court  of  Appeals,  etc.,  917. 
NEUTRALITY,  AMERICAN, 
and  Cuban  insurrection,  article  by 
Joseph  Wheless,  62. 
NEUTRALITY  LAWS, 
insurgents  not  recognized  as  bellig- 
erents, 456. 


NEWSPAPER  TRUST, 

article  by  Thomas  W.  Brown,  669. 
NEWSPAPERS, 
contempt  of  court,  by,  481. 
preventing    them   from   publishing 
portraits  of  persons  without  their 
consent,  421. 
NUISANCE, 
nuisances     attractive    to    children 
which   result   in   injuring  them, 
article  by  Irving  Browne,  891. 
OBITUARY, 

of  the  profession,  446,  906. 
OBSCENE  LITERATURE, 
sending  obscene  literature  through 
the  mails,  984. 
OFFICERS, 
of  corporations,  delegation  of  au- 
thority by,  938. 
PACIFIC  BLOCKADE, 

legaUty  of,  427. 
PACIFIC  RAILROADS, 

government  ownership  of,  422. 
PARDONS, 
secrecy  the  evil  of  the  pardoning 
business,  916. 
PARKER,  ISAAC  C, 
judge   of  district  court  of  United 
States,  death  of ,  116. 
PAROL  EVIDENCE, 
Biissouri  doctrine  as  to,  under  stat- 
ute of  frauds,  Irving  Browne,  140. 
PATENT  CASES, 
in  what  district  they  may  be  brought, 
488,  681. 
PATENT  LAW  SECTION, 

of  American  Bar  Association,  768. 
PATENT  LAWS, 
American  Bar  Association  secures 
reforms  ii^  760. 
PAYMENT, 
of  shares  in  property  at  a  fraudulent 
overvaluation,  982. 
PLEADING, 
setting  up  fraud  and  illegality  under 
general  denial,  article  by  Seymour 
D.  Thompson,  686. 
by  Alfred  F.  Sears,  Jr.,  866. 
POLICE  COURT  PASTORAL,  680. 
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POLICE  POWER, 
destmction   without   compensation 
of   trees  having  contagious  dis- 
eases, 794. 
POOLING  CONTRACTS, 
and  pnblic  policy,  article  by  Charles 
W.  Willard,  286. 
POOR  AND  RICH, 
a  remarkable  case  where  jnstlce  was 
meted  oat  to  the  rich  as  well  as 
to  the  poor,  918. 
PORTRAITS, 
Chief  Jnstlce  Fuller,  481. 
Frederick  R.  Coudert,  821. 
Harvey  B.  Hurd,  161. 
Justice  Andrew  Jackson,  641. 
Justice  Brewer,  481. 
Justice  Collins,  481. 
King  Oscar  IL,  481. 
Lord  Herschell,  481. 
U.  M.  Rose,  1. 
Justice  Field,  801. 
POWER, 
of  appointment,  executing,  by  devis- 
ing In  fraud  of  creditors,  939. 
PRESIDENTIAL  LAWYERS, 
Judge  Andrew  Jackson,  601. 
PRESIDENT    OF      THE     UNITED 
STATES, 
executive  regulations  by,  article  by 

Gen.  G.  Norman  Lieber,  876. 
his  visit  to  the  American  Bar  Asso- 
ciation, 906. 
letter  of  President  McKlnley  to  Mr. 
Justice  Field  on  the  occasion  of 
his  resignation,  924. 
PRINCIPAL  AND  SURETY, 
subrogation  of  surety  to  rights  of 
United  States  as  principal,  796. 
PRITATE  INTERNATIONAL   LAW, 
marital  rights  of  Belgian  husbands 

of  American  wives,  917. 
status    of     wife    In    international 
marriages,  paper  by  Clifford  8. 
Walton,  870. 
PROCEDURE,  APPELLATE, 

in  the  United  States  and  Mexico,  286. 
PROGRESS  OF  THE  LAW, 
article  by  Walter  Clark,  410. 


PUBLIC  DEFENDERS, 

article  by  Clara  Folts,  898. 
QUEEN  VICTORIA, 

her  BixUeth  jubilee,  484. 
RAILROADS, 
contracts  with    employes   waiving 
claims  for  personal  injuries,  294, 
458. 
duty  to  keep  cars  vnum,  798. 
EllioU  on,  266. 
RAILWAY  RECEIVERSHIP, 
diversion  of   income  by  lessee    of 

railroad  company,  609. 
judgments  for  personal  injuries  not 

preferred,  610. 
money  loaned  to  railroad  company 

not  preferential  debt,  611. 
personal  injuries,  610. 
rental  of   terminal  facilities  where 
receiver   has    continued   use    of 
facilities,  609. 
right  of  general  judgment  creditors 
to  participate  in  surplus  In  hands 
of  receiver,  609. 
when  purchase  of  rails  not  preferred 
before  lien  of  prior  mortgage,  61 1. 
RAILWAY  COMPANIES, 
validity  of  State  statute  making  them 
conclusively  liable  for   property 
destroyed  by  railway  fires,  622, 
RAILWAY  POOLING, 
decision  of  the  Supreme  Court  of 
United  States  on,  451. 
RAPALJE,  STEWART,  T 

death  of,  446. 
RAILWAY  TICKETS, 
injunctions   against  selling  unused 
portions  of,  944. 
REAL  PROPERTY, 
license  relating  to,  whether  revoca- 
ble, article  by  Leonard  A.  Jones, 
514. 
REASONABLE  DOUBT, 
common  sense  in  connection  with 
doctrine  of,  IT.  Bett,  138. 
RECEIVERS  OF  RAILROADS, 
liability  for   reorganized  company 

for  torts  of,  792. 
See  also  ^<  Railway  Rbcbivbrship." 
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RECEIVEBS, 

power  of,  to  borrow  money,  789. 
REGISTRATION  OF  TITLE, 
and  land  transfer  in  Germany  and 
Austria- Hungary,    report    of   C. 
Fortescne  Brickdale,  827. 
RESTAURANT-KEEPER, 
liability  of,  for  refusing  to   serve 
unescorted  lady  guests,  420. 
REVOCATION, 

of  a  delivery  of  a  deed  of  gift,  983. 
RICH  AND  POOR, 
a  remarkable  case  where  justice  was 
meted  out  to  tlie  rich  as  well  as  to 
the  poor,  912. 
ROBES, 
judges  wearing  gowns  in    Illinois, 
928. 
ROSE,  U.  M., 

portrait  of,  1. 
RULE  IN  SHELLEY'S  CASE, 
not  to  override  the  plain  intention 
of  the  testator,  623. 
SALARIES, 

of  Federal  judges,  113,  423. 
SENTENCES, 
indeterminate,  validity   of  statutes 
providing  for,  744. 
SHARES, 
payment  for,  in  property  at  a  traud- 
ulent  overvaluation,  932. 
SILVER  CERTIFICATES, 

not  legal  tender,  G.  W.  Hardy,  140. 
SOUTH  CAROLINA, 
late  constitutional  convention  and 
constitution  of,  article  by  Amasa 
M.  Eaton,  198. 
SPELLING  REFORM, 

new  development  In,  424. 
STATE  /TAXATION, 
of    interstate    express   companies, 
395. 
STATUTE  OF  FRAUDS, 
agreement     to     maintain    railway 
switch,  790. 
STATUTE  REVISION, 

in  Missouri  and  Wisconsin,  280. 
STORROW,  J.  J., 
death  of,  446. 
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STREET  CAR  FARES, 
validity  of  Indiana  statute  reducing, 
768. 
STRIKES, 
responsibility   of    union   workmen 
who    strike    because    non-union 
workmen  are  employed,  628. 
STRIKING  COAL  MINERS, 
in  Virginia,  Federal  court  injunc- 
tion against,  761. 
SUGAR  TRUST  CASES, 
legal  comedy  of  errors,  article  by 

Joseph  Wheless,  560. 
explanation  about  them,  by  Henry 
E.  Davis,  U.  S.  Atty.,  947. 
SUNDAY  CLOSING  LAWS, 
relating  to  barber  shops,  validity  of, 
291. 
SUPREME  COURT  OF  ILLINOIS, 
controversy  as  to  whether  its  judges 

ought  to  wear  gowns,  928. 
its  consolidation  at  Springfield,  930. 
proceedings  on  the  occasion  of  its 
first  meeting  at  Springfield,  930. 
SUPREME    COURT   OF  MISSOURI, 

678. 
SUPREME  COURT  OF  THE  UNITED 
STATES, 

adjournment  of,  578. 
meeting  of,   on  October    11,  1897, 

906. 
proceedings  of,  on  the  retirement 

of  Mr.  Justice  Field,  924. 
state  of  its  docket  at  the  opening  of 

its  October  term,  1897,  981. 
men  who  have  declined  the  ofllce 
of  judge  of,  769. 
SYLLABUS, 

without  reason,  579. 
TELEGRAPH  COMPANIES, 
discriminating     against    telephone 
companies,  618. 
TELEPHONE  COMPANIES, 
right  to  occupy   streets  as   being 
post  roads,  785, 
THOMPSON,  SEYMOUR  D., 
denies  that  he  Is  about  to  publish  a 
work  on  Building  and  Loan  Asso- 
ciations, 905. 
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TICKET  BROKERS, 
injanctioDS   restraining,  from  sell- 
ing  nnused   portions   of  railway 
tickets,  944. 
the  penitentiary  for,  817. 
TIME, 

public,  waste  of,  579. 
TORRENS  LAND  TRANSFER  ACT, 
Illinois,  constitutionality  of,  article 
by  Seymour  D.  Thompson,  254. 
TRIAL, 
charging  the  jury  about  the  horse- 
whip and  the  shotgun.  985. 
judicial  expressions  of  opinion  con- 
cerning the  Associated  Press  news 
monopoly,  943. 
absence  of    judge  from  the  court 
room,  626. 
TRIAL  BY  JURY, 
right  of,  does  not  prevent  special 
findings  of  fact,  798. 
TRIUMPH  OF  DEATH, 

D*Annunzio*s,  444. 
TRUSTS, 
interfering     with    interstate    com- 
merce, 451. 
TRUSTS  AND  MONOPOLIES, 
Federal    anti-trust     law     and     Its 
judicial   construction,  report   of 
committee,  William  Wirt  Howe, 
721. 
what  trusts  do  not  affect  interstate 

commerce,  626. 
newspaper  trust,  article  by  Thomas 

W.  Brown,  569. 
see  also  '*  Associatbd  Press." 
New  Yorlc  anti-trust  law  declared 
unconstitutional,  759. 
TUCKER,  JOHN  RANDOLPH, 
Memorial    Hall,    subscriptions    in- 
vited, 742. 
TURNPIKE  ROADS, 
State  regulation  of  tolls  and  charges 
on,  125. 
TWISS,  SIR  TRAVERS, 
death  of,  284. 


TYPEWRITER, 

blundering,  value  of,  742. 
TYPOGRAPHICAL  ERRORS,  276. 
UNION  PACIFIC  RAILROAD, 
foreclosure  of  government's  lien  on, 
272,  918. 
UNITED  STATES  AND  MEXICO, 

appellate  procedure  in,  286. 
VARIANCE, 
averring  that  passenger  was  pushed 
out,  and  evidence  that  she  jumped 
out,  612. 
VENEZUELA        ARBITRATION 

TREATY,    265. 
VENEZUELA     BOUNDARY     ARBI- 
TRATION, 

article   by   George    C.    Wortli  and 
George  H.  Knott,  481. 
VOORHEES,  DANIEL  W., 

death  of,  446. 
WELL, 

dug  on  boundary  line,  620. 
WESTERN  RESERVE  UNIVERSITY, 
of  Cleveland,  new  building  added  to, 
761. 
WEST   VIRGINIA    BAR   ASSOCU- 
TION, 

proceedings  of,  at   its  meeting  in 
November,  1897,  922. 
WIFE, 
status  of,  in  international  marriages, 
article  by  Clifford  S.  Walton,  870. 
WILL, 
power  of  appointment  —  executing 
power  by   devising    in  fraud  of 
creditors,   939. 
WITNESSES, 
observations  in  Law  Journal  of  Lon- 
don on  the  subject  of  expert  wit- 
nesses, 927. 
WOMEN'S  SUFFRAGE, 
in  America,  legal  view  of,  article  by 

James  Avery  Webb,  404. 
denial   of    rights    of   suffrage   to 
women  not  a  violation  of  a  con- 
stitational  right,  941. 
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